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itate  report!  w*  ta  parenthesM,  and  the  nomtMn  of  tbto  mi1«  In  b(fld-£M«d  flfinft 

Alabama. -(83)  3;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90; 

91)  84;  (92)  26;  (93)  80;  (94)  88;  (95)  86. 
Abkansas.  — (48)  8;  (49)  4;  (60)  7;  (51)  14;  (52)  80;  (53)  88;  (64)  86) 

(55)  89;  (56)  86. 
Oaliforma.  —  (72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  18;  (80) 

13:  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (86)  80;  (86)  81;  (87,  88)  88; 

(89)  83;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  88; 

(98)  36;  (99)  37. 
CoLOBADO.  — (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (16)  88;  (16)  86; 

(17)  81;  (18)  86. 
CoNNECTiouT.  — (54)  1;  (56)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 

(61)  89;  (62)  36. 
Dblawarx.  —  (6  Honst.)  1;  (6  Hotist.)  88. 
Florida.  —  (22)  1;  (23)  U;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80; 

(30)  38;  (31)  34;  (32)  37. 
Osoroia.  —  (76)  8;  (77)  4;  (78)  6;  (79)  U;  (80,  81)  18;  (82)  14;  (83,  84)  80} 

(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  38;  (90)  86. 
Idaho.  —  (2)  36. 
Illinois.— (121)  8;  (122)  3;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  U, 

(128)  16;    (129)  16;    (130)  17;    (131)  19;    (132)  88;    (133,    134)  83; 

(135)  £6;   (136)  89;  (137)  31;  (138,  139)  88;   (140,  141)  33;  (142)  34 

(143,  144,  145)  36;  (U6,  147)  87. 
Indiana.  —(112)  8;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117.  118)  10;  (119) 

18;  (120. 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88) 

(12S)  85;  (129)  28;  (130)  30;  (131)  81;  (132)  38;  (133)  36. 
Iowa.  —  (72)  8;  (73)  6;  (74)  7;  (75)  9;  (76, 77)  14;  (78)  16;  (79)  18;  (80)  80) 

(81)  86;  (82)  31;  (83)  32;  (84)  36. 
Kansas.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81| 

(45)  83;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37. 
Kbntuokt.  —(83,  84)  4;   (85)  7;   (86)  9;  (87)  12;  (88)  21;  (89)  86;  (90)  89) 

(91)34;  (92)36. 
Louisiana (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  88. 
Mains.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  30;  (85)  8S. 
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MiUtTLAND.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  OD  17;  (72)  80;  (7S)  S8;  (74) 

28;  (75)  38;  (76)  36. 
MASSACHUsriTS.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)16;  (151) 

21;  (152)  23;  (153)  26;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  36. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  80; 

(92)  31;  (93)  32;  (94)  34;  (95,  96)  36;  (97)  37. 
MmNEsoTA.  —  (36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  84;  (47)  28;  (48)  31;  (49)  32;  (50)  86. 
MississiPFi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  86. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 
f^     (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104, 105)  24;  (106)  27;  (107)  88t 

(108,  109)  82;  (110,  111)  38;  (112)  34;  (113,  114)  86;  (116)  87. 
MoKTANA.  —  (9)  18;  (10)  24;  (11)  28;  (12)  88. 
Kkbraska.  —  (22)  3;  (23,  24)  8;  (25)  13;   (26)  18;  (27)  80;  (28^  29)  86} 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  88;  (35)  87. 
NiVADA.  —(19)  3;  (20)  19;  (21)  87. 
New  Hamfshirk.  —  (64)  10;  (62)  18;  (65)  88. 
Niw  Jkbsbt.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Eg.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  81;  (54 

N.  J.  L.)  33;  (50.N.  J.  Eq.)  36. 
Nbw  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116, 117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  28;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88;  (134)  30;  (135)  31;  (136)  38;  (137)  88;  (138)  84; 

(139)  36;  (140)  37.' 
KORTH  Carolina.  — (97,98)8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  88;  (111)  38i 
'      (112)34;  (113)37. 
North  Dakota.  —(1)  86;  (2)  33. 
Ohio.  —  (45  Ohio  St. )  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81;  (48  Ohio  Si)  89; 

(49  Ohio  St.)  34. 
Omoon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88;  (21)  88; 

(22)  89;  (23)  37. 
Pbnnstlvania.- (116,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128, 129  Pa.  St.)  16;  (130,  131  Pa.  St)  17; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139,  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa.  St.)  80;  (151  Pa.  St)  31;  (148  Pa.  St.) 

88;  (149,  152.  153  Pa.  St)  34;  (154,  156  Pa.  St)  86;  (166  Pa.  St)  86; 

(157  Pa.  St)  37. 
Rhodk  Island.  — (16)  8;  (16)  87;  (17)  8a 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86t 

(34)  87;  (35)  88;  (36)  31;  (37)  34;  (38)  87. 
South  Dakota.  —(1)  36. 
Tknnbssee.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 

(92)  36. 
T«XA8.— (68)  8;  (69;  24  Tex.  App.)  6;  (70;  26,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.)  87. 


SCHBOULB.  9 

VntMOHT.  ~(eO)  6;  (61)  16;  (62)  88;  (63)  86;  (M)  SSf  (SB)  SS. 
Vnwniu.  —(82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19|  (87)  84|  (8S)  M}  (Nl 

87. 
WABHnTOTOV.  —(1)  88;  (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86L 
Wm  VntaiKiA.  —  (29)  6;  (30)  8;  (31)  18|  (32;  13)  86}  (34)  86;  (SS)  tSf 

(36)88. 
WnooNsnr.  —(69)  8;  (70;  71) 6;  (72)  7;  (73)  •;  (74*  76)  17|  (71^  77) 80;  (7Q 

88;  (79)  84;  (80)  87t  (II)  88;  (92)  88|  (|S)  Mf  (|4)  aiL 
WTOMna.  — (3)8L 
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[99  Caufoenia,  17.] 

OOHSTiTimoNAL  Law. — In  Passino  Upon  thb  Constitutionalitt  of  a 
STAT0TB,  the  court  must  confine  itself  to  the  consideration  of  those  inat« 
ten  which  appear  npon  the  face  of  the  law  and  those  facts  of  which  it 
can  take  judicial  notice.  Therefore  if  a  statute  attempts  to  authorize 
the  payment  of  moneys  to  a  street  contractor  for  work  for  which  he  has 
not  been  able  to  obtain  compensation,  because  of  errors,  omissions,  and 
irregularities  of  municipal  officers  in  their  official  proceedings  connected 
with  such  work,  the  court  is  not  authorized  to  take  evidence  and  make 
findings  to  ascertain  what  errors,  omissions,  and  irregularities  are 
referred  to  in  the  statute. 

Municipal  Corporations. — Thb  Authority  or  "ehb  Leoislatdrb  op  thb 
Statb  to  Direct  a  Municipality  to  Make  any  Payment  out  of  its 
funds  rests  upon  the  proposition  that  such  funds  are  publio  moneys 
acquired  under  the  authority  of  the  state  for  public  purposes. 

Constitutional  Law. — Thb  Inhibition  in  the  Constitution  Against  thb 
Enactment  op  any  Law  Makino  a  Gut,  or  authorizing  the  making  of 
a  gift,  of  any  public  money  or  thing  of  value  to  any  individual,  munici< 
pal  or  other  corporation  whatever,  should  not  receive  a  strict  and  narrow 
construction,  but  its  spirit,  as  well  as  its  language,  should  be  followed, 
and  in  determining  whether  a  statute  violates  the  prohibition,  the  pro< 
visions  of  the  statute,  as  well  as  those  matters  of  which  the  court  can 
take  judicial  knowledge,  must  be  considered. 

Constitutional  Law.— The  Gifts  Which  Are  Forbidden  by  thte  constitu- 
tion of  California  include  all  appropriations  of  publio  money  for  which 
there  is  no  authority  or  enforceable  claim,  or  which  rest  in  some  moral  or 
equitable  obligation,  which  in  the  mind  of  a  generous,  or  even  a  just, 
individual,  dealing  with  his  own  moneys,  might  prompt  him  to  recog. 
nize  as  worthy  of  some  reward.  Publio  moneys  must  be  regarded  as 
held  for  publio  purposes,  and  the  legislature  ia  forbidden  to  dispose  of 
them  except  for  such  purposes. 

Constitutional  Law — Forbidden  Gipts. — An. appropriation  of  money  by 
the  legislature  for  the  relief  of  one  who  has  no  legal  claim  therefor 
AM.  bT.  Kkp.,  Vol.  XXXVII.  —2     17 


18  CoNLiN  t>.  Board  op  Supeuvisous.  [Cal, 

tnnst  bo  regarded  as  a  gift  within  the  meaning  of  that  term  as  nsed  in 
the  constitution  of  Cahfornia;  and  it  is  none  the  less  a  gift  that  a  snf< 
ficient  motive  appears  for  the  appropriation,  if  the  motive  does  not  rest 
upon  a  valid  consideration. 
CJoMSTrrnxioNAL  Law — Gifts — Act  for  thb  Belief  of  a  Stbeet  Coi»« 
•  TBACTOR. — If  a  street  contractor  has  done  work  for  which  he  is  nnablo 
to  obtain  compensation  because  of  errors  and  irregularities  of  the 
municipal  officers,  and  under  a  statute  which  requires  every  contract 
for  street  work  to  contain  a  condition,  that  in  no  event  will  the  munici« 
pality  be  liable  therefor,  an  act  which  directs  such  municipality  to  pay 
him  a  specified  sum  for  such  work  is  a  gift,  and  is  invalid  under  a  con« 
•titutlon  forbidding  the  legislature  to  make  gifts  of  public  money. 

John  H,  Durst  and  Dorn  and  Dorn,  for  the  appellants. 
Mich.  Mullaney,  for  the  respondent. 

**  Harrison,  J.  The  legislature  of  this  state  at  its  session 
in  1891  passed  the  following  act  (Stats.  1891,  p.  513): 

"  The  board  of  supervisors  of  the  city  and  county  of  San 
Francisco  are  hereby  authorized  and  directed  to  order  paid  to 
John  J.  Conlin,  or  his  assigns  or  legal  representatives,  the 
sum  of  fifty-four  thousand  and  fifteen  dollars  and  thirty-seven 
cents,  said  amount  being  the  principal,  together  with  all  *" 
the  interest  thereon,  that  remains  due  and  unpaid  to  the  said 
John  J.  Conlin,  on  contracts  entered  into  with  the  said  John 
J.  Conlin  by  the  superintendent  of  streets  of  the  said  city  and 
county,  for  work  done  upon  the  public  streets  of  said  city  and 
county,  and  for  material  furnished  for  the  improvement  of 
the  said  public  streets;  for  which  work  done  and  material 
furnished  he  has  not  been  able  to  obtain  compensation,  ac- 
cording to  the  mode  and  procedure  in  such  cases  made  and 
provided  by  statute,  by  reason  of  errors,  omissions,  and  irregu- 
larities of  the  municipal  officers  of  the  said  city  and  county, 
in  their  official  proceedings  concerning  such  work  and  material 
furnished." 

Thereafter  the  plaintiff  presented  his  demand  for  the  said 
amount  to  the  board  of  supervisors,  and  on  the  7th  of  Decem- 
ber, 1891,  the  board  refused  to  allow  or  order  the  same  paid, 
whereupon  the  plaintiff  brought  this  proceeding  in  the  superior 
court  to  obtain  a  mandate  directing  the  defendants  to  allow 
the  claim.  The  defendants  filed  an  answer  to  the  said  com- 
plaint, in  which  they  set  forth  certain  matters  alleged  to  be 
the  basis  of  the  action  of  the  legislature  in  passing  the  act, 
and  pleaded  that  by  virtue  thereof  the  act  was  in  contra- 
vention of  certain  provisions  of  the  constitution.  The  plain- 
tiff demurred  to  this  answer,   but  the   court  overruled  his 
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demurrer,  and  made  findings  of  fact  upon  the  issues  presented 
by  the  answer,  but  in  its  conclusions  of  law  held  that  the 
validity  of  the  act  must  be  determined  from  its  face,  and 
could  not  be  made  to  depend  upon  matters  of  fact  not  appear- 
ing thereon. 

In  Stevenson  v.  Colgan,  91,Cal.  652,  25  Am.  St.  Rep.  230, 
we  said  that  "in  passing  upon  the  constitutionality  of  a 
statute,  the  court  must  confine  itself  to  a  consideration  of 
those  matters  which  appear  upon  the  face  of  the  law,  and 
those  facts  of  which  it  can  take  judicial  notice";  and  the 
same  principle  was  repeated  in  Bourn  v.  Hart,  93  Cal.  321, 
27  Am.  St,  Rep.  203.  The  court  in  the  present  instance  fol- 
lowed this  rule  in  its  conclusions  of  law,  but  its  previous 
action  in  hearing  evidence  and  making  findings  of  fact, 
wherein  it  attempted  to  ascertain  the  "  errors,  omissions,  and 
irregularities  of  municipal  officers,"  which  in  its  findings  it 
assumed  to  be  "referred  to  in  the  act  of  the  legislature  of 
1891,"  was  inconsistent  therewith.  It  should  have  sustained 
the  demurrer  to  the  answer,  and  determined  **  the  plaintiff's 
right  of  action  without  considering  the  facts  therein  alleged. 

The  authority  of  the  legislature  of  a  state  to  direct  a  muni- 
cipality to  make  any  payment  of  its  funds  rests  upon  the 
proposition  that  these  moneys  are  public  moneys  acquired 
under  the  authority  of  the  state  for  public  purposes;  that,  as 
the  municipality  is  created  only  as  an  auxiliary  to  the  legis- 
lature for  governmental  purposes,  witlfc  a  jurisdiction  con- 
fined to  a  limited  portion  of  the  state,  it  does  not  cease  to  be 
under  the  control  of  the  legislature;  and  that  the  legislature 
has  the  same  power  of  disposition  over  the  public  moneys  in 
the  custody  of  the  municipality  that  it  has  over  those  in  the 
state  treasury.  In  making  application  of  this  principle,  the 
legislature  of  this  state  prior  to  1879  passed  many  acts  of  re- 
lief, in  which  public  moneys  were  appropriated  to  individuals 
whose  claims  rested  entirely  upon  some  moral  obligation 
which  could  not  in  every  instance  be  formulated  in  convinc- 
ing or  satisfactory  terms,  and  when  the  constitutional  con- 
vention met  in  that  year,  it  placed  a  restriction  upon  such 
appropriations  by  the  provision  of  section  31  of  article  4  of 
the  constitution,  which  declares  that  the  legislature  shall 
not  have  power  "  to  make  any  gift,  or  authorize  the  making 
of  any  gift,  of  any  public  money,  or  thing  of  value,  to  any 
individual,  municipal,  or  other  corporation  whatever."  This 
prohibition  is,  however,  primarily  addressed  to  the  legislature. 
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and  when  an  act  of  that  body  is  brought  before  the  judiciary 
for  review,  it  is  not  to  be  assumed  that  the  legislature  has 
intentionally  disregarded  it,  although  if  the  act  is  in  manifest 
violation  of  the  foregoing  section,  it  must  be  declared  by  the 
courts  to  be  invalid.  The  provision,  moreover,  is  not  to  re- 
ceive a  strict  and  narrow  interpretation,  but  its  spirit  as  well 
as  its  language  is  to  be  followed:  People  v.  Hopkins,  55  N.  Y. 
81;  and  in  determining  whether  a  statute  is  in  violation 
thereof,  all  the  provisions  of  the  statute,  as  well  as  those 
matters  of  which  the  court  can  take  judicial  knowledge, 
must  be  considered. 

The  "  gift "  which  the  legislature  is  prohibited  from  making 
is  not  limited  to  a  mere  voluntary  transfer  of  personal  prop- 
erty without  consideration,  which  the  Civil  Code,  section 
1146,  gives  as  the  definition  of  a  gift;  but  the  term,  as  used 
in  the  constitution,  includes  all  appropriations  of  public 
money  for  which  there  **  is  no  authority  or  enforceable  claim, 
or  which  rest  upon  some  moral  or  equitable  obligation,  which 
in  the  mind  of  a  generous  or  even  a  just  individual,  dealing 
with  his  own  moneys,  might  prompt  him  to  recognize  as 
worthy  of  some  reward.  The  legislature  is  to  be  regarded  as 
holding  the  public  moneys  in  trust  for  public  purposes,  and 
this  limitation  of  the  constitution  is  directed  against  its  dis- 
posal of  these  funds  except  in  accordance  with  such  purposes. 
All  those  moral  considerations  or  demands  resting  merely 
upon  some  equitable  consideration  or  idea  of  justice,  which 
in  an  individual  acting  in  his  own  right  would  be  upheld,  are 
insuflBcient  as  a  basis  for  making  an  appropriation  of  public 
moneys.  An  appropriation  of  money  by  the  legislature  for 
the  relief  of  one  who  has  no  legal  claim  therefor  must  be 
regarded  as  a  gift  within  the  meaning  of  that  term,  as  used 
in  this  section,  and  it  is  none  the  less  a  gift  that  a  sufl5cient 
motive  appears  for  its  appropriation,  if  the  motive  does  not 
rest  upon  a  valuable  consideration.  In  Stevenson  v.  ColgaUy 
91  Cal.  652,  25  Am.  St.  Rep.  230,  we  said:  "By  these  provi- 
sions of  the  constitution  there  is  denied  to  the  legislature  the 
right  to  make  direct  appropriations  to  individuals  from  gen- 
eral considerations  of  charity  or  gratitude,  or  because  of 
some  supposed  moral  obligation  resting  upon  the  people  of 
the  state,  and  such  as  a  just  and  generous  man,  although 
under  no  legal  liability  so  to  do,  might  be  willing  to  recognize 
in  his  dealings  with  others";  and  we  also  said  in  Bourn  v. 
Hart,  93  Cal.  321,  27  Am.  St.  Rep.  203:  "  A  legislative  appro- 
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priation  made  to  an  individual  in  payment  of  a  claim  for 
damages  on  account  of  personal  injuries  sustained  by  him 
while  in  its  service,  and  for  which  the  state  is  not  responsible, 
either  upon  general  principles  of  law,  or  by  reason  of  some 
previous  statute  creating  such  liability,  is  a  gift  within  the 
meaning  of  the  constitution." 

The  act  under  consideration  purports  to  be  for  the  "relief" 
of  the  plaintiflF,  and  declares  that  the  appropriation  is  made 
for  the  amount  that  remains  due  and  unpaid  upon  certain 
contracts  for  which  "  he  has  not  been  able  to  obtain  compen- 
sation according  to  the  mode  and  procedure  in  such  cases 
made  and  provided  by  statute,"  thus  by  its  own  terms  show- 
ing that  there  was  no  legal  obligations  in  favor  of  the  plaintiff. 
The  act  also  assigns  the  "errors,  omissions,  and  irregularities 
of  municipal  officers  *'  of  said  city  and  county  in  their 
official  proceedings  concerning  such  work  and  material  fur- 
nished "  as  the  reason  why  the  plaintiflF  has  not  been  able  to 
obtain  compensation  for  the  work  done  by  him,  thus  clearly 
pointing  out  the  cause  as  well  as  the  fact  of  there  being  no 
obligation  in  his  favor. 

As  we  take  judicial  notice  of  the  statutes  under  which  any 
improvements  of  streets  in  the  city  and  county  of  San  Fran- 
cisco have  been  made,  we  know  that  each  of  the  contracts  un- 
der which  the  plaintiff"  did  any  work  or  furnished  any  material 
for  the  improvement  of  those  streets  contained  an  express 
condition  that  in  no  case  would  the  city  and  county  of  San 
Francisco  be  liable  for  any  portion  of  the  expensa  of  the  said 
work  or  improvement,  or  for  any  delinquency  of  persons  or 
property  assessed.  It  thus  appears  that  by  the  terms  of  the 
contracts  referred  to  in  the  act  as  the  basis  of  the  plaintiflF 's 
right  to  any  compensation,  he  had  expressly  agreed  to  the 
exemption  of  the  city  and  county  of  San  Francisco  from  any 
liability  thereunder,  so  that  the  eflFect  of  the  statute  would  be 
to  give  him  the  amount  of  money  therein  specified  to  which, 
by  his  own  agreement,  he  had  waived  all  legal  claim.  This 
can  be  regarded  in  no  other  light  than  as  a  simple  gift.  We 
are  aware  that  in  Creighton  v.  San  Francisco,  42  Cal.  446,  it 
was  held  that  a  similar  provision  in  a  contract  did  not  pre- 
vent the  legislature  from  directing  the  municipality  to  make 
payment  to  the  contractor;  but  at  that  time  there  was  no  con- 
stitutional prohibition  against  any  disposition  whatsoever 
that  the  legislature  might  make  of  public  moneys  after  they 
had  been  brought  into  the  public  treasury.     It  was  for  the 
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very  purpose  of  preventing  such  disposition  that  the  provisions 
of  the  present  constitution  were  inserted,  and,  consequently, 
the  case  of  Creighton  is  of  no  authority  in  construing  the 
present  statute. 

If  the  failure  of  the  plaintiff  to  obtain  compensation  for  th© 
work  done  by  him  was  by  reason  of  any  errors,  omissions,  and 
irregularities  of  the  municipal  officers  which  prevented  them 
from  having  any  jurisdiction  to  order  the  work  done,  or  which 
rendered  his  contract  invalid,  these  were  matters  which  were 
open  to  the  plaintiff,  and  could  have  been  ascertained  by  hina 
before  entering  into  the  contract;  if  however,  they  arose  sub- 
sequent to  his  entering  into  a  valid  contract,  the  statutes,  by 
virtue  of  **  which  the  contract  was  made,  gave  him  the  right 
to  have  such  errors,  omissions,  and  irregularities  corrected 
upon  an  appeal  to  the  board  of  supervisors,  and  if  he  failed 
to  seek  redress  in  this  mode  his  loss  of  compensation  arose 
from  his  own  neglect.  In  either  case  the  act  of  the  legisla- 
ture is  an  attempt  to  appropriate  public  moneys  for  purposes 
for  which  there  was  no  legal  claim  or  obligation.  The  moral 
claim  which,  it  is  alleged,  arose  from  the  fact  that  the  city 
had  enjoyed  the  advantage  of  the  work,  is,  as  we  have  seen, 
insufficient  to  support  the  act.  In  McBean  v.  San  Bernardino^ 
96  Cal.  183,  a  sewer  had  been  constructed  under  a  contract 
with  the  city  of  San  Bernardino,  which  contained  a  clause 
exempting  it  from  liability,  similar  to  that  in  the  contracts 
entered  into  by  the  plaintiff  herein,  and,  after  the  completion 
and  acceptance  of  the  sewer,  the  city  passed  a  resolution  au- 
thorizing the  payment  of  a  portion  of  the  cost  of  its  construc- 
tion out  of  the  funds  of  the  municipality.  In  an  action  to 
recover  this  amount  it  was  held  that,  inasmuch  as  by  reason  of 
this  exemption  there  had  never  been  any  liability  for  the  work 
on  the  part  of  the  city,  the  resolution  to  pay  the  amount  was 
without  any  consideration  to  support  it,  and  that  although 
the  city  had  received  the  actual  benefit  of  the  work,  this  did 
not  create  even  a  moral  obligation  to  pay  for  its  cost.  One 
of  the  reasons  assigned  for  this  conclusion  was  that  cities  are 
creatures  of  law,  with  powers  defined  by  law,  and  that  per- 
sons dealing  with  them  are  chargeable  with  notice,  not  only 
of  the  extent  of  their  power,  but  also  of  the  mode  in  which 
their  power  may  be  exercised.  The  principles  declared  ia 
that  case  are  controlling  in  this.  The  constitution  makes  the 
game  inhibition  on  an  appropriation  of  public  moneys  by  th* 
legislature  without  any  consideration  that  exists  against  a 
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fiimilar  appropriation  by  a  municipality.  The  legislature  has 
no  more  right  to  direct  a  municipality  to  give  away  the  pub- 
lic moneys  in  its  treasury  than  had  the  municipality  without 
Buch  direction. 

We  hold,  therefore,  that  the  act  in  question  violates  the  pro- 
visions of  the  foregoing  section  of  the  constitution,  and  is  there- 
fore invalid;  and  for  this  reason  the  judgment  is  reversed. 

McFarland,  J.,  Garoutte,  J.,  Paterson,  J.,  Db  Havbn,  J., 
and  Beatty,  C.  J.,  concurred. 

Rehearing  denied.  

Statutes — Constitution alitt  of.  How  Deterhinid. — The  testimony  of 
experts  and  other  witnesses  is  not  admissible  to  show  that  in  carrying  oat 
a  law,  some  provision  of  the  constitution  may  possibly  be  violated.  If  it 
cannot  ^e  made  to  appear  that  the  statute  is  in  conflict  with  the  coustitu* 
tion  by  argument  deduced  from  the  language  of  the  act  itself,  or  from  mat« 
ters  of  which  the  court  can  take  judicial  notice,  the  act  mast  stand:  PeopU 
T.  Durston,  119  N.  Y.  569;  16  Am.  St.  Rep.  859.  A  court,  when  called  apoa 
to  decide  upon  the  validity  of  a  statute,  will  presume  it  to  be  constitutional 
until  the  contrary  clearly  appears:  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa, 
312;  31  Am.  St.  Rep.  477,  and  note;  Santo  ▼.  StaU,  2  Iowa,  163;  63  Am. 
Dec.  487,  and  note  with  the  cases  collected. 

Leqislatcre — What  Gifis  Abe  Prohibited.— The  constitution  of  Cali- 
fornia declares  that  the  legislature  shall  have  no  power  to  make  any  gift  o{ 
any  public  money  to  any  individual,  or  to  grant  any  extra  allowance  to  any 
public  officer  or  servant  of  the  state,  after  the  service  has  been  performed  io 
whole  or  in  part,  or  the  contract  has  been  entered  into,  and  performed  in 
whole  or  in  part:  Bourn  v.  Hart,  93  Cal.  321;  27  Am.  St  Rep.  203;  Robin- 
mm  T.  Dunrit  77  CaL  473;  11  Am.  St.  Rep.  297,  and  note. 
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[99  Califobnia,  83.] 

TxNDOB  AND  Vendeb — Tendeb  OF  Deed. — A  Vendor  of  lands  i«  ander  no 
obligation  to  execute  a  deed  until  the  purchase  price  is  tendered  or  paid 
and  cannot  be  put  in  defanlt  without  a  tender  of  such  price.  On  tha 
other  hand,  the  vendee  from  whom  the  purchase  money  is  due  cannot 
be  put  in  default  or  subjected  to  any  action  therefor  unless  a  deed  ia 
first  tendered  to  him.  Therefore  in  an  action  upon  promissory  notes,  it 
is  a  complete  defense  that  they  were  given  for  the  purchase  price  of 
land,  and  the  plaintiff  has  not  tendered  or  made  any  conveyance  thereof. 

Rbs  Judicata — RiauT  of  Apfeal. — While  the  party  against  whom  a  jadg« 
ment  has  been  entered  retains  the  right  to  appeal  therefrom,  it  cannot 
be  admitted  in  evidence  against  him  as  a  bar,  under  a  statute  declaring 
that  an  action  shall  be  deemed  pending  from  the  time  of  commence- 
ment  until  its  final  determination  upon  appeal,  or  until  the  time  for  ap- 
peal has  passed,  unless  the  judgment  is  sooner  satisfied. 
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E.  B.  StantoUf  and  Chapman  and  Hendricks  for  the  appellant. 
Goodcell  and  Mclniyre^  for  the  respondents. 

•'  The  Court.  The  above-entitled  causes  between  the 
tame  parties  and  relating  to  the  same  subject  matter  will  be 
considered  together  for  convenience,  if  r.ot  of  necessity.  As 
No.  14706  was  first  tried,  it  will  be  first  stated.  It  is  an  ac- 
tion upon  two  ®*  promissory  notes  made  by  the  defendants, 
each  for  two  thousand  five  hundred  dollars,  dated  September 
8,  1887,  one  payable  one  year,  and  the  other  two  years  after 
date.  It  was  commenced  March  10,  1890.  The  complaint  is 
in  two  counts  in  the  usual  form,  and  is  on  its  face  sufficient. 
The  answer  of  the  defendants  expressly  admits  each  and  every 
allegation  of  the  complaint,  but  alleges  that  th«re  was  no  con- 
sideration for  said  notes,  or  either  of  them,  other  than  a 
written  contract  of  even  date  with  the  notes,  whereby  the 
plaintiff  agreed  to  sell  and  convey  to  the  defendants,  and  the 
defendants  agreed  to  buy  from  plaintiff,  a  certain  lot  or  par- 
cel of  land,  and  to  pay  therefor  seven  thousand  dollars — two 
thousand  dollars  upon  the  execution  of  the  contract,  two 
thousand  five  hundred  dollars  in  one  year,  and  two  thousand 
five  hundred  dollars  in  two  years  from  date  of  contract;  the 
deferred  payments  being  evidenced  by  the  two  notes  described 
in  the  complaint.  A  copy  of  the  contract  is  exhibited  as  a 
part  of  the  answer,  and  contains  the  following:  *'  In  the  event 
of  a  failure  to  comply  with  the  terms  hereof  by  the  said  par- 
ties of  the  second  part  (defendants),  the  said  party  of  the  first 
part  shall  be  released  from  all  obligations  in  law  or  in  equity 
to  convey  said  property,  and  said  parties  of  the  second  part 
shall  forfeit  all  right  thereto;  and  the  said  party  of  the  first 
part,  on  receiving  such  payments  at  the  time  and  in  the  man- 
ner above  mentioned,  agrees  to  execute  and  deliver  to  the 
parties  of  the  second  part,  or  to  their  assigns,  a  good  and  suffi- 
cient deed  conveying  said  land  free  and  clear  of  all  encum- 
brances made,  done,  or  sufl'ered  by  the  said  party  of  the  first 
part;  ....  and  that  time  is  of  the  essence  of  this  contract." 
The  answer  further  alleges  that  the  defendants  paid  two 
thousand  dollars  at  the  time  the  contract  was  executed,  and 
that  "the  plaintiflF  has  not  executed  to  the  defendants  the 
deed  provided  for  in  said  contract,  or  any  deed  of  convey- 
ance of  said  land,  or  any  part  thereof."  The  court  found  as 
facts  the  execution  of  the  contract;  that  defendants  paid 
thereon  at  the  time  it  was  executed  two  thousand  dollars; 
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that  the  notes  in  suit  were  given  at  the  same  time  as  a  part 
of  the  same  transaction;  and  that  "the  plaintiff  has  not  exe- 
cuted to  the  defendants  the  deed  provided  for  in  said  con- 
tract, or  any  deed  of  conveyance  of  said  land,  or  any  part 
thereof";  and  as  conclusions  ®*  of  law  found  "that  the 
plaintiff  is  not  entitled  to  any  relief  in  this  action,"  and  ''  that 
the  defendants  are  entitled  to  judgment  against  the  plaintiff 
for  their  costs";  and  rendered  judgment  accordingly  on  July 
29,  1890.  The  plaintiff  appealed  from  this  judgment  on  July 
9,  1891,  upon  the  judgment-roll,  without  a  bill  of  exceptions. 
Number  14704  is  an  action  (commenced  October  11,  1890) 
upon  the  same  two  promissory  notes  to  recover  the  amount 
alleged  to  be  due  thereon,  and  to  enforce  the  vendor's  lien 
upon  the  lot  described  in  the  contract  of  sale.  The  complaint 
differs  from  that  in  the  former  action  (No.  14705)  only  in 
that  it  sets  out  the  contract  of  sale,  alleges  that  the  notes 
were  made  to  secure  the  unpaid  purchase  money,  and  "that, 
after  the  maturity  of  said  promissory  notes,  and  before  the 
commencement  of  this  action,  the  plaintiff  tendered  to  said 
defendants  a  good  and  sufficient  deed  conveying  to  the  de- 
fendants the  said  premises  described  in  the  said  agreement, 
free  and  clear  of  all  encumbrances  made,  done,  or  suffered 
by  the  plaintiff,  ....  and  at  the  same  time  demanded  of 
said  defendants  payment  of  the  said  promissory  notes;  but  that 
said  defendants  then  refused,  and  ever  since  have  refused,  to 
accept  the  said  deed,  and  then  refused,  and  ever  since  have  re- 
fused, to  pay  the  said  promissory  notes,  or  any  part  thereof; 
and  "  that  at  the  time  of  the  maturity  of  said  promissory  notes 
the  plaintiff  was,  and  ever  since  has  been,  and  still  is,  ready, 
willing,  and  able  to  carry  out  and  perform  his  said  agreement 
on  his  part,  and  to  deliver  to  said  defendants  a  good  and 
sufficient  deed  conveying  said  premises  to  said  defendants 
free  and  clear  of  all  encumbrances  made,  done,  or  suffered  by 
the  plaintiff;  and  he  hereby  offers  to  deliver  such  deed  upon 
payment  of  said  notes."  In  their  answer  to  this  complaint 
the  defendants  "admit  each  and  every  averment  thereof, 
except  that  as  to  the  averment  that  the  plaintiff  was  and 
is  the  owner  of  the  land  described  in  said  amended  complaint; 
these  defendants  are  not  sufficiently  informed  to  enable  them 
to  answer  the  same,  and  therefore  they  deny  that  the  plain- 
tiff was  at  any  of  the  times  mentioned  in  the  complaint,  or 
that  he  now  is,  the  owner  of  said  land,  or  able  to  convey  a 
good  title  thereto  to  defendants."     For  a  further  answer  they 
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pleaded  the  former  judgment  in  the  above-entitled  cause,  No. 
*•  14705,  as  a  bar  to  this  action.  The  plaintiff  demurred  to 
each  branch  of  the  answer  on  the  ground  that  it  stated  no  de- 
fense. The  demurrer  was  overruled,  and  the  cause  was  tried 
by  the  court.  The  court  found  as  facts  that  the  former  action 
was  between  the  same  parties  and  for  tlie  same  cause,  and 
that  it  was  therein  adjudged  and  determined  that  the  aver- 
ments of  the  answer  therein  were  true;  that  the  plaintiflf  had 
failed  to  perform  said  contract  of  sale  on  his  part,  and  that  he 
was  not  entitled  to  any  relief  against  the  defendants  on  ac- 
count of  said  notes,  or  the  purchase  price  of  said  land;  and 
as  a  conclusion  of  law  found  that  by  the  judgment  in  the 
the  former  action  the  plaintiflF  is  estopped  from  maintaining 
this  action,  and  accordingly  rendered  final  judgment  in  favor 
of  defendants  on  July  7,  1891.  From  this  judgment  plaintiflf 
appealed  on  July  9,  1891,  upon  the  judgment-roll  containing 
a  bill  of  exceptions. 

1.  On  the  appeal  from  the  former  judgment  (No.  14705) 
the  appellant  contends,  in  substance,  that  no  defense  to  the 
action  was  either  pleaded  by  defendants  or  found  by  the 
court,  and  that  plaintiflF  was  entitled  to  judgment  upon  the 
pleadings  and  findings  of  fact.  It  is  true  that  the  averment 
in  the  answer  that  the  plaintiflF  had  not  executed  to  defend- 
ants the  deed  provided  for  in  the  contract,  and  the  finding  of 
the  court  that  this  averment  was  true,  were  entirely  immate- 
rial, since  the  plaintiflF  was  under  no  obligation  to  execute  the 
deed  until  the  purchase  money  was  tendered  or  paid,  and 
could  not  be  put  in  default  without  a  tender  of  the  purchase 
money  by  the  defendants:  Englander  v.  Rogers,  41  Cal.  420; 
Newton  v.  Hull,  90  Cal.  487.  But  the  setting  out  of  the  con- 
tract, and  the  averment  that  the  execution  of  the  contract 
and  the  making  of  the  notes  were  parts  of  the  same  transac- 
tion, and  that  the  contract  was  the  only  consideration  for  the 
notes,  were  material,  since  it  thereby  appeared  that  "  the  cov- 
enants of  the  vendor  and  vendee  were  mutual  and  dependent, 
and  neither  could  put  the  other  in  default,  except  by  tender- 
ing a  performance  in  his  own  part,  unless  the  other  party 
either  waived  the  tender,  or  by  his  conduct  rendered  it 
unnecessary":  Englander  v.  Rogers,  41  Cal.  420.  And  also 
that  the  complaint  was  defective  in  that  it  did  not  set  out  the 
contract  of  sale,  nor  aver  that  plaintiflF  had  tendered  to  de- 
fendants a  deed  of  the  land.  The  averment  of  *''  this  new 
matter  in  the  answer  was  a  complete  defense  to  the  privui 
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facie  cause  of  action  stated  in  the  complaint,  and  the  finding 
by  the  court  that  this  new  matter  was  true,  supports  the 
judgment.  It  may  be  that  the  plaintiff  might  have  obtained 
leave  to  amend  his  complaint  by  adding  the  averment  that 
he  had  tendered  a  deed  before  the  commencement  of  the 
action,  if  the  fact  had  been  so;  but,  for  some  reason  which 
does  not  appear,  he  did  not  so  amend  his  complaint.  There 
was  no  averment  in  the  pleading  of  either  party,  and  conse- 
quently no  finding,  as  to  whether  or  not  the  plaintiff  had 
tendered  a  deed;  yet  facts  were  pleaded  by  defendants,  and 
found  by  the  court,  from  which  it  resulted  as  a  legal  conclu- 
sion that  the  plaintiff  had  no  cause  of  action.  The  plaintiff 
had  failed  to  set  forth  that  part  of  the  contract  which  required 
him  to  tender  a  deed  as  a  necessary  condition  of  his  right  to 
recover  on  his  notes,  and  also  failed  to  state  that  he  had 
performed  that  condition;  and  the  new  matter  stated  in  the 
answer  only  partially  supplied  the  deficiency,  as  it  contained 
nothing  in  respect  to  a  tender  of  the  deed.  It  devolved  upon 
the  plaintiff  to  allege  and  prove  that  he  had  tendered  a  deed; 
otherwise  it  did  not  appear  that  the  defendants  were  in  de- 
fault. The  authorities,  in  addition  to  those  above  cited,  which 
warrant  this  conclusion  are  numerous,  and  a  large  collection 
of  them  may  be  found  in  2  Bingham  on  Real  Estate,  page 
716,  chapter  12,  etc. 

2.  On  the  appeal  from  the  subsequent  judgment  (No.  14704) 
the  appellant  contends,  first,  that  his  demurrer  should  have 
been  sustained  to  that  part  of  the  answer  which  denies  that 
plaintiff  was  the  owner  of  the  land  he  agreed  to  sell  to  defend- 
ants, or  able  to  convey  a  good  title  thereto,  and  puts  the  de- 
nial on  the  ground  that  "these  defendants  are  not  sufficiently 
informed  to  enable  them  to  answer  the  same."  Section  437 
of  the  Code  of  Civil  Procedure  provides:  "If  the  defendant 
has  no  information  or  belief  upon  the  subject  sufficient  to 
enable  him  to  answer  an  allegation  of  the  complaint,  he  may 
80  state  in  his  answer,  and  place  his  denial  on  that  ground." 
It  seems  obvious  that  the  denial  in  this  case  is  not  in  sub- 
stantial compliance  with  the  code,  since  it  does  not  state  that 
defendants  have  no  belief  on  the  subject  sufficient  to  enable 
them  to  answer;  but  the  point  is  of  no  importance,  for  the 
reason  that  the  court  ®®  made  no  finding  upon  the  issue  at- 
tempted to  be  made  by  this  denial,  and  placed  its  decision 
solely  upon  the  ground  that  the  former  judgment  is  a  bar  to 
this  action. 
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But  it  is  claimed  that  the  court  below  erred  in  admitting 
in  evidence  against  plaintiff's  objection  the  judgment  in  the 
former  action,  because  it  had  not  become  final  with  reference 
to  the  subject  matter  thereof,  as  the  time  for  appeal  therein 
had  not  expired  when  the  trial  of  this  cause  was  had.  We 
think  this  claim  should  be  sustained. 

Section  1049  of  the  Code  of  Civil  Procedure  provides  that 
an  action  is  deemed  to  be  pending  from  the  time  of  its  com- 
mencement until  its  final  determination  upon  appeal,  or  until 
the  time  for  appeal  has  passed,  unless  the  judgment  is  sooner 
satisfied. 

It  appears  that  the  judgment  in  the  former  action  was  given 
and  entered  July  29, 1890,  and  that  said  action  was  still  pend- 
ing within  the  meaning  of  the  provisions  of  the  foregoing  sec- 
tion when  this  cause  was  tried  in  the  court  below,  which  the 
record  shows  was  commenced  on  March  12,  1891,  more  than 
four  months  before  the  time  for  appeal  had  passed. 

It  therefore  follows  that  the  court  erred  in  admitting  in 
evidence  the  judgment-roll  in  the  former  action  against 
plaintiff's  objection  in  bar  of  plaintiff's  right  to  recover  in 
this  action:  Harris  v.  Barnhart,  97  Cal.  546. 

Let  the  former  judgment,  No.  14705,  be  affirmed;  and  the 
latter  judgment.  No.  14704,  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Harrison,  J.,  concurring.  I  concur  in  the  judgment.  In 
my  opinion,  however,  the  error  of  the  court  below  was  not  in 
admitting  the  judgment-roll  in  evidence,  but  in  determining 
that  it  constituted  a  bar  to  the  plaintiff's  right  of  recovery. 
The  evidence  offered — the  judgment-roll — was  relevant  to  the 
issue  presented  by  the  answer,  and  of  a  character  competent 
to  establish  that  issue.  The  objection  that  it  was  not  suffi- 
cient in  itself  for  that  purpose  went  to  its  weight,  and  not  to 
its  admissibility.  It  was  a  judgment  that  had  been  rendered 
between  the  same  parties  upon  the  same  cause  of  action,  and 
by  a  court  of  competent  jurisdiction,  and  unless  it  is  to  be 
held  that  a  judgment  is  not  under  any  circumstances  admis- 
sible in  evidence  ®*  until  the  time  for  an  appeal  therefrom 
has  expired,  the  court  properly  received  it.  Section  1049  of 
the  Code  of  Civil  Procedure  does  not  purport  to  prescribe  a 
rule  of  evidence,  but  merely  to  determine  the  condition  of  an 
action  after  judgment  has  been  rendered,  and,  inferentially, 
the  effect  of  the  judgment;  and  there  are  many  cases  in  which 
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a  judgment  is  admissible  in  evidence  at  any  time  after  its 
entry.  The  court  could  not  anticipate  that  this  was  all  the 
evidence  to  be  given  upon  that  issue,  and  thus  exclude  it  from 
being  considered.  It  might  be  shown  that  there  had  already 
been  a  final  determination  upon  appeal,  or  that  the  parties 
had  consented  that  there  should  be  no  appeal.  When,  how- 
ever, upon  the  submission  of  the  case  it  appeared  to  the  court 
that  a  year  had  not  elapsed  since  the  entry  of  the  judgment, 
and  no  other  evidence  upon  that  issue  had  been  introduced, 
the  court  should  have  held  that  it  did  not  constitute  a  bar, 
for  the  reason  that  under  the  provisions  of  section  1049  of  the 
Code  of  Civil  Procedure  the  action  was  deemed  to  be  still 
pending. 

Patebson,  J.  I  concur  in  the  views  of  Mr.  Justice  Has- 
Bisox. 

Garoutte,  J.    1  concur. 

Beatty,  C.  J.  I  dissent.  I  think  the  judgment  in  No. 
14705  is  erroneous,  and  should  be  reversed.  In  the  other 
case.  No.  14704,  I  concur  in  the  judgment  of  reversal. 

Vendor  axd  Purchaser — Tender  of  Deed. — The  vendor  must  prepar* 
and  tender  the  conveyance  where  he  covenants  to  give  title  to  a  purchaser 
upon  the  payment  of  the  purchase  price:  Walling  v.  Kinnard,  10  Tex.  608; 
60  Am.  Dec.  216.  A  vendor  must  tender  a  conveyance  and  demand  the  pur- 
chase money  of  the  vendee  before  he  can  maintain  an  action  for  the  purchase 
price:  Smith  v.  Heni-y,  2  Eng.  207;  44  Am.  Dec.  540,  and  note;  Parker  v. 
Pai-mele,  20  Johns.  130;  11  Am.  Dec.  253,  and  note.  The  failure  of  the 
vendor  to  tender  a  conveyance  when  the  purchase  price  became  due  does 
not  show  that  there  has  been  a  mutual  abandonment  of  the  contract:  Brad- 
ford V.  Parkliurat,  96  Cal.  102;  31  Am.  St.  Rep.  189,  and  note.  A  vendee  of 
land  is  not  entitled  to  a  deed  until  the  purchase  money  has  been  paid  in  full: 
Eauton  v.  Montgoma-y,  90  Cal.  307;  25  Am.  St.  Rep.  123,  and  note.  To  sus- 
tain an  action  by  the  purchaser  on  a  contract  to  convey,  it  is  necessary  to 
demand  a  deed  of  the  vendor,  and  after  waiting  a  reasonable  time  to  call  on 
him  and  offer  to  receive  it:  Fuller  v.  Williams,  7  Cow.  53;  17  Am.  Dec.  498; 
Blood  V.  Ooodrich,  9  Wend.  68;  24  Am.  Dec.  121,  and  note.  See  also  Oregorjf 
V.  Christian,  42  Minn.  304;  18  Am.  St  Rep.  507,  and  note. 

Re3  Judicata — Effect  of  Appeal  and  of  Right  to  Appeal. — The 
principal  caise  presents  and  determines  a  question  which,  so  far  as  we  are 
aware,  has  not  been  presented  elsewhere  for  decision,  and  we  must  confess 
that  the  conclusion  reached  by  the  court  comes  as  near  surprising  us  as  it  ie 
possible  for  a  veteran  rambler  over  paths  judicially  established,  and  thereby 
declared  correct,  to  be  surprised  at  anything  which  he  may  there  discover. 
The  doctrine  of  the  principal  case  is,  that  while  the  right  of  appeal  exists, 
though  no  proceeding  looking  to  an  appeal  has  been  taken  or  is  contemplated, 
the  judgment  is  without  efifect  as  re^  judicata.  This  rule  was  suggested  in 
Harris  v.  Barn/iart,  97  Cal.  546;  but  its  adoption  or  rejection  was  not  there 
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necessary.  The  principal  case  was  referred  to  in  In  re  Blythe,  99  Cal.  472, 
bat  in  that  case  an  appeal  had  been  taken  and  was  still  undetermined,  and 
the  question  before  the  court  waa  not  as  to  the  effect  of  the  right  of  appeal, 
but  as  to  the  effect  of  an  appeal  actually  taken  and  still  pending.  Neither 
in  the  principal  case  nor  in  any  other  in  which  the  question  was  alluded  to 
was  it  much  considered,  nor  did  the  court  give  any  other  reason  for  its  con« 
elusion  than  that  the  rule  of  rea  judicata  applied  only  to  ffnal  judgments,  and 
that  by  section  1049  of  the  Code  of  Civil  Procedure  of  California  an  action 
is  deemed  to  be  pending  until  its  final  determination  on  appeal,  or  until  the 
time  for  appeal  has  passed,  and  therefore,  until  the  arrival  of  such  time,  the 
judgment  is  not  final  so  as  to  sustain  an  application  of  the  principles  of  re« 
judicata.  It  is  true,  as  stated  in  the  case  last  cited,  that  it  is  not  until  final 
judgment  is  rendered  and  directed  to  be  entered,  that  the  questions  at  issue 
are  finally  settled  between  the  parties,  so  that  anything  which  has  been 
decided  is  no  longer  subject  to  further  contention  or  decision.  The  case 
cited  by  the  court  in  In  re  Blythe,  99  Cal.  472,  to  wit,  Webb  v.  Buckeleto,  82 
N.  Y.  560,  and  all  the  other  cases,  except  those  in  California,  containing 
general  expressions  of  this  nature,  were  instances  in  which  decisions  had 
been  made  in  the  prosecution  of  the  cause  in  the  trial  court  prior  to  the  entry 
of  any  judgment,  and  which  were  also  of  such  a  character  that  the  oourfe 
might  reconsider  or  set  them  aside,  and  no  judgment  final  even  in  form  had 
been  entered.  The  citation  by  the  supreme  court  of  California  of  the  de- 
cision in  82  New  York  is  extremely  infelicitous  and  misleading.  In  the  case 
determined  by  the  New  York  court  of  appeals  no  judgment  final  in  form  had 
been  entered,  and  it  is  well  known  that  the  courts  of  that  state  have  uni* 
formly,  and  sometimes  in  very  extreme  cases,  held  that  not  even  the  pen« 
dency  of  an  appeal  and  its  prosecution  with  due  diligence  deprived  a  party, 
in  whose  favor  a  judgment  had  been  entered,  of  its  benefit  as  an  estoppel: 
Parkhurst  v.  Berdell,  110  N.  Y.  386;  6  Am.  St.  Rep.  384. 

In  stating  that  an  action  is  deemed  to  be  pending  from  its  commencement 
until  its  determination  upon  appeal,  or  until  the  time  for  appeal  has  passed, 
the  legislature  but  recognized  a  fact  which  existed  independently  of  the  stat- 
ute, from  the  enactment  of  laws  authorizing  the  prosecution  of  appeals  and 
providing  the  time  after  which  such  prosecution  could  not  be  commenced; 
but  there  is  nothing  indicating  that  the  legislature  intended  to  assert  that  a 
judgment,  while  this  right  existed,  was  not  final  for  any  purpose,  or  indeed 
for  all  purposes,  except  that  its  entry  did  not  cut  off  the  right  to  appeal 
within  the  time  prescribed  by  statute.  If  it  be  true,  as  the  court  assumes 
in  the  principal  case,  that  a  judgment  is  not  final  while  a  right  of  appeal  re* 
mains,  it  is  equally  true  that  by  statute  an  appeal  be  taken  only  from  a  final 
judgment;  and  if  a  judgment  is  not  final  while  the  right  of  appeal  exists,  no 
appeal  can  be  taken  until  this  right  terminates,  after  which  it  cannot  be 
taken  at  all,  because  the  statutory  limitation  of  time  has  intervened.  It  is 
beyond  controversy  in  California  that  an  appeal  cannot  be  taken  from  a 
judgment  until  it  is  final:  Code  Civ.  Proc.,  sec.  963;  but  it  is  no  longer  true 
in  California  or  elsewhere  that  the  doctrine  of  res  judicata  is  confined  to  final 
judgments,  for  there  are  many  instances  in  which  the  decisions  of  motions 
involving  substantial  rights  are  res  judicata,  and  bind  the  parties  until  they 
are  vacated  by  some  appropriate  proceeding,  or  permission  is  given  by  the 
court  to  reopen  and  reconsider  the  questions  determined:  Freeman  on  Judg- 
ments, sees.  325,  326.  By  the  practice  in  California  a  judgment  may  be 
entered  in  which  the  findings  of  fact,  actual  or  presumed,  are  all  in  favor  of 
the  prevailing  party,  and  these  findings  not  being  attacked  by  motion  for  a 
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new  trial  or  otherwise,  an  appeal  from  the  judgment  mnst  necessarily  result 
in  its  affirmance,  because  the  findings  of  fact  are  no  longer  proper  subjects 
of  consideration  in  any  court.  It  is  possible,  however,  for  a  technical  right 
of  appeal  to  exist  for  a  year  after  the  findings  have  been  settled  and  after 
there  is  an  absolute  impossibility  of  attacking  them  in  any  way,  and  yet  if  th« 
decision  in  the  principal  case  be  correct,  the  existence  of  this  technical  right, 
though  it  can  by  no  means  lead  to  a  reversal  or  other  vacation  of  the  judgment, 
deprives  it  of  its  efiFect  as  ret  judicata,  and  leaves  the  prevailing  litigant  for 
a  whole  year  without  one  of  the  most  substantial  fruits  of  his  judgment. 

Nowhere,  except  in  California,  has  the  contention  ever  been  made  that 
the  mere  existence  of  a  right  of  appeal  destroyed  the  effect  of  a  judgment  as 
res  judicata.  The  effect  of  an  appeal  duly  taken  and  diligently  prosecuted 
has  been  considered  in  many  of  the  states,  but  upon  few  other  questions 
have  the  courts  been  so  unable  to  reach  harmonious  conclusions.  The  ques* 
tion  cannot  be  decided  without  working  extreme  hardship  in  some  instances. 
If  a  judgment,  final  in  form,  had  been  entered,  and  which  is  final  at  least  to 
the  extent  that  it  cannot  be  set  aside  by  the  court  which  pronounced  it,  it 
would  seem  that  the  prevailing  litigant  should  be  entitled  to  the  fruits  of 
his  judgment,  even  though  an  appeal  has  been  taken,  unless  the  statute 
expressly  provides  that  the  enforcement  of  the  judgment  may  be  suspended 
by  an  undertaking  or  other  security,  and  such  security  had  been  given. 
The  interests  of  the  appellanti  are  sufficiently  protected  by  his  right,  on  a 
reversal,  to  recover  all  things  of  value  acquired  under  or  by  virtue  of  the 
judgment  against  him.  Hence  the  decisions  affirming  that  until  a  judgment 
is  actually  reversed  its  effects  as  res  judicata  continues:  Willard  v.  Oitrander, 
61  Kan.  481;  post,  p.  294;  Nill  v.  Comparet,  16  Ind.  107;  79  Am.  Dec.  411; 
Bank  qf  North  America  v.  Wheeler,  28  Conn.  433;  73  Am.  Dec.  683;  Faber 
v.  Hovey,  117  Mass.  108;  19  Am.  "Rep.  398;  ScheibU  v.  Slagle,  89  Ind.  328; 
Farkhurst  v.  Berdell,  HON.  Y.  386;  6  Am.  St.  Rep.  384;  Planters'  Bank  v.  CaU 
vil,  3  Smedes  &  M.  143;  41  Am.  Dec.  616;  Peters  v.  Banta,  120  Ind.  416;  Allen 
V.  The  Mayor,  9  Ga.  286;  Rogers  v.  Hatch,  8  Nev.  35;  Tlumpson  v.  Oriffin,  69 
Tex.  139;  Mowe  v.  Williams,  132  111.  589;  22  Am.  St.  Rep.  563;  Day  v.  Hol- 
land, 15  Or.  464.  On  the  other  hand,  if  an  appeal  does  not  suspend  ths 
effect  of  a  judgment  as  res  judicata,  it  may  happen  that  even  during  the  suo* 
cessful  prosecution  of  an  appeal  the  party  in  favor  of  whom  the  judgment 
has  been  entered  will  be  enabled  to  obtain  the  benefit  of  it  by  offering  it  in 
support  of  a  plea  of  res  judicata  in  some  other  action  or  proceeding,  and  that 
he  cannot  afterwards  be  deprived  of  the  benefit  thus  obtained,  though  he 
subsequently  procures  a  reversal  of  the  judgment,  because  this  reversal  can 
rarely  be  made  to  appear  by  the  record  in  the  action  in  which  the  judgment 
has  been  so  used  against  him  (Parkhurst  v.  Berdell,  110  N.  Y.  386;  6  Am. 
St.  Rep.  384),  though  in  some  cases  the  courts  seem  to  have  taken  judicial 
notice  of  the  reversal,  and  thus  enabled  the  appellant  to  obtain  the  benefit 
of  it  in  both  actions:  Zaneaville  O.  Co.  v.  Zanesville,  47  Ohio  St.  35.  Th« 
mere  issuing  and  enforcement  of  an  execution  may  be  stayed  upon  appeal  by 
an  appropriate  bond,  but  there  is  no  provision  in  any  of  the  statutes  whereby 
the  force  of  the  judgment  as  evidence  or  as  an  estoppel  may  be  avoided  by 
the  giving  of  any  bond  or  other  security.  Therefore,  in  many  of  the  states 
the  courts,  in  the  absence  of  any  statute  to  that  effect,  have  determined 
that  an  appeal  suspends  the  effect  of  the  judgment  as  an  estoppel,  and  ren> 
ders  it  no  longer  admissible  in  evidence  between  the  same  parties:  Sharon 
T.  Hill,  26  Fed.  Rep.  337;  Oreen  v.  United  States,  18  Ct  of  CI.  93;  De  Camp 
T.  Miller,  44  N.  J.  L.  617;  Atkina  v.  Wyman,  45  Me.  S99;  Day  v.  De  Joni/e, 
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66  Mich.  550;  Souler  v.  Baymore,  7  Pa.  St.  415;  47  Am.  Deo.  618;  State  r. 
Mclntirc,  1  Jones,  1;  59  Am.  Dec.  566;  Haynes  v.  Ordway,  62  N.  H.  284; 
Byrne  v.  Prather,  14  La.  Ann.  663;  Glenn  v.  Brush,  3  Col.  26;  Small  v. 
Haskins,  26  Vt.  209;  Naftzqer  v.  Gregg,  99  Cal.  83;  anU,  p.  23;  In  re 
Blylhe,  99  Cal.  472.  "In  Connecticut  the  operation  of  an  appeal  depends 
upon  the  character  of  the  jurisdiction  of  the  appellate  court.  If  the  latter 
court  has  authority  to  try  the  case  de  novo  and  to  settle  the  controversy  by 
a  judgment  of  its  own,  and  to  enforce  such  judgment  by  its  own  process, 
then  it  is  plain  that  by  the  appeal  the  judgment  of  the  inferior  court  is  not 
merely  suspended;  it  is  vacated  and  set  aside,  and  can  no  longer  have  an 
effect  as  an  estoppeL  But  if  the  appeal  is  in  the  nature  of  a  writ  of  error, 
conferring  power  on  the  appellate  court  to  determine  such  errors  as  may 
have  occurred  at  the  trial  or  in  the  decision  of  the  cause,  and  giving  the 
court,  upon  such  determination,  no  other  authority  than  that  of  reversing, 
modifying,  or  affirming  the  judgment  of  the  inferior  court,  and  of  remitting 
the  case  back  to  the  tribunal  whence  it  came,  that  such  tribunal  may  con< 
form  its  judgments  and  proceedings  to  the  views  of  the  superior,  then  tho 
judgment  appealed  from  does  not,  until  vacated  or  reversed,  cease  to  operate 
as  a  merger  and  a  bar:  Bank  qf  North  A  merica  v.  Wheeler,  28  Conn.  433; 
73  Am.  Dec.  683;  Curtisa  v.  Beardsley,  15  Conn.  518;  Coin  v.  Willianu,  16 
Nev.  426.  The  effect  of  a  judgment  is  not  limited  by  the  fact  that  on 
appeal  it  was  affirmed  on  an  equal  division  of  the  judges:  Lyon  v.  Ingham 
Circuit,  37  Mich.  377;  Durant  v.  Essf^  Co.,  7  Wall.  107.  The  mere  pend- 
ency  of  a  motion  for  a  new  trial  neither  destroys  nor  suspends  the  effect  of 
a  judgment:  Toung  v.  Brehi,  19  Nev.  379;  3  Am.  St.  Rep.  892;  but  the 
granting  of  such  motion  vacates  the  judgment  and  the  verdict  or  findings 
upon  which  it  rested,  and  neither  can  any  longer  be  respected  as  rea  judU 
cata:  Edwarda  v.  Edwards,  22  111.  121;  Sheldon  v.  Van  Vleck,  106  111.  45; 
Qui/ etc.  R.  R.  V.  James,  73  Tex.  12;  15  Am.  St.  Rep.  743;  Winona  r.  Mimt>- 
tota  etc  Co-t  27  Miuo.  415  ";  Freeman  on  Judgments,  sec  328. 
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[99  CALiFoaNiA,  89,] 

CJoEPORATioNS — Transfer  op  Stock,  When  Deemed  to  bb  as  Coluit* 
XBAL. — If  a  debtor  turns  stock  over  to  his  creditor  without  anything 
being  said  by  either  party  in  reference  to  buying  or  selling,  or  as  to  it* 
value,  such  transfer  will  be  considered  to  be  as  collateral  security,  and 
the  transferee  cannot  be  held  liable  for  the  debts  of  such  corporation. 

Sales,  What  Ark  1<Iot. — A  transfer  of  property  cannot  be  regarded  u  % 
sale  th«reof  when  no  purchase  price  has  been  agreed  upon,  nor  has  the 
price  been  in  any  way  made  definite,  nor  has  any  agreement  been  en* 
tered  into  from  which  the  price  can  be  ascertained. 

Pbincipal  and  Agent — Evidence — Declaration  of  Agent. — An  agent, 
after  a  transaction  has  been  completed,  cannot  bind  his  principal  hj 
any  admission  or  declaration  be  may  make  concerning  its  character. 

Payment,  What  la  Nor. — The  transfer  of  property  by  a  debtor  to  his 
creditor  cannot  be  regarded  as  in  payment  of  the  debt,  or  any  portion 
of  it,  when  there  is  no  express  agreement  that  it  shall  be  accepted  in 
payment,  or  fixing  its  value,  nor  can  the  intention  on  the  part  of  the 
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debtor  that  the  property  shall  be  accepted  in  payment  of  his  debt  oper> 
ate  to  discharge  it,  if  his  purpose  waa  neither  assented  to,  nor  known 
by,  the  creditor. 
GOLLATERAL  SSOURITT. — It  A  DEBTOR  DEPOSITa  PhOPBBTT  WITH  HiS 
Cbiditor,  the  presumption,  in  the  absence  of  any  evidence  to  the  con* 
trary  is,  that  such  deposit  was  made  and  received  as  collateral  security 
for  the  debt,  and  unless  evidence  is  offered  to  rebut  this  presumption, 
the  law  makes  a  positive  inference  that  the  assignment  is  only  as  coUat* 
eral  security. 

Lloyd  and  Wood,  R.  S.  Mesick,  William  F.  Herring  and  H. 
L,  OeaVj  for  the  appellant. 

George  W.  Towl&,  Jr.,  and  Warren  Olney,  for  the  respondent, 

•*  Harbison,  J.  The  plaintiflF  seeks  to  recover  from  the 
defendant  as  a  stockholder  in  the  Wyoming  and  Dakota 
Water  company,  its  proportionate  liability  of  certain  indebt- 
edness of  that  corporation  to  the  plaintiff.  The  case  was 
tried  in  the  court  below  without  a  jury,  and  judgment  ren- 
dered in  favor  of  the  plaintiff,  from  which  and  an  order  de- 
nying a  new  trial  the  defendant  has  appealed. 

In  1877,  August  Hemme,  being  heavily  indebted,  contem- 
plated going  into  bankruptcy,  and,  as  the  defendant  was  one 
of  his  creditors  to  the  amount  of  several  hundred  thousand 
dollars,  Mr.  Flood,  who  was  its  vice-president,  proposed  to 
him  that  if  he  would  turn  over  to  the  bank  what  property 
and  securities  he  held  it  would  carry  him  through.  Hemme's 
indebtedness  to  the  bank  was  evidenced  by  several  promis- 
sory notes  upon  which  he  had  given  collateral  security,  and, 
in  response  to  this  proposition  of  Mr.  Flood,  he  turned  over 
to  the  bank  various  properties,  upon  which  the  bank  there- 
after from  time  to  time  realized  by  sales,  and  applied  the 
amounts  to  his  credit.  In  March,  1880,  Flood,  having  learned 
that  Hemme  had  certain  shares  of  stock  in  the  above-named 
corporation  which  he  had  not  turned  over  to  the  bank,  sent 
for  him,  and  upon  his  demand  that  this  stock  should  be  given 
up  to  the  bank,  Hemme  caused  the  same  to  be  transferred  on 
the  books  of  the  corporation  from  the  name  of  his  wife  into 
that  of  George  B.  Bailey,  trustee,  and  delivered  the  certificate 
therefor  to  Flood.  Bailey  was  an  employee  in  the  bank,  in 
whose  name  all  securities  held  by  the  bank,  whether  as  pro- 
prietor or  collateral,  were  placed,  and  held  by  him  as  trustee 
for  the  bank.  It  does  not  appear  that  any  entry  of  the 
transaction  was  made  upon  the  books  of  the  bank,  and 
the   certificates   for  the   stock   were  themselves  placed   by 
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one  of  the  employees  of  the  bank  in  an  envelope,  and 
marked  as  held  as  security  against  Hemme's  account. 
At  this  time  the  bank  still  held  some  of  the  other  prop- 
erty which  had  been  turned  over  to  it  in  1877  undisposed 
of,  and  disposals  thereof  were  thereafter  made  from  time  to 
time,  and  the  proceeds  **  placed  to  the  credit  of  Hemme's 
account.  This  stock,  however,  was  never  disposed  of  by  the 
bank,  but  diminished  in  value  so  that  it  was  regarded  of  no 
value  whatever,  and  the  notes  themselves  became  outlawed, 
and  in  1882  were  surrendered  to  Hemme,  at  which  time  he 
made  a  written  assignment  of  the  stock  to  the  bank. 

It  is  contended  by  the  plaintiff  that  the  transaction  between 
Hemme  and  Flood  was  an  absolute  transfer  of  the  stock,  by 
which  the  entire  title  thereto  was  vested  in  the  bank,  while 
the  defendant  contends  that  the  stock  was  received  and  held 
by  it  only  as  a  collateral  security  for  the  indebtedness  of 
Hemme;  and  upon  the  determination  of  this  disputed  point 
hinges  the  liability  of  the  defendant,  for  if  it  took  the  stock 
as  security  merely,  it  was  not  a  stockholder,  liable  for  the 
debts  of  the  corporation,  while  if  it  became  the  absolute 
owner  thereof,  it  is  chargeable  with  its  proportionate  liabil- 
ity of  the  corporate  debts.  Section  322  of  the  Civil  Code  de- 
clares: "Each  stockholder  of  a  corporation  is  individually  and 
personally  liable  for  such  portions  of  its  debts  and  liabilities 
as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock  or  shares  of  the  corpo- 
ration  The  term  '  stockholder,'  as  used  in  this  section, 

shall  apply  not  only  to  such  persons  as  appear  by  the  books 
of  the  corporation  to  be  such,  but  also  to  every  equitable 
owner  of  the  stock,  although  the  same  appear  on  the  books  in 

the  name  of  another Stock  held  as  collateral  security,  or 

by  a  trustee,  or  in  any  other  representative  capacity,  does  not 
make  the  holder  thereof  a  stockholder  within  the  meaning  of 
this  section,  except  in  the  cases  above  mentioned,  so  as  to 
charge  him  with  any  proportion  of  the  debts  or  liabilities  of 
the  corporation;  but  the  pledgor  or  person  or  estate  repre- 
sented is  to  be  deemed  the  stockholder  as  respects  such  lia- 
bility." 

The  parties  to  the  transaction  under  consideration  did  not 
by  any  words  or  instrument  attempt  to  define  the  relation 
which  they  should  hold  to  the  property  after  it  had  been  de- 
livered by  Hemme  to  the  bank,  and  the  evidence  relating  to 
the  transaction  itself  is  exceedingly  meager.    There  was  no 
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express  agreement  of  any  kind  between  them.  Their  rela- 
tions at  the  time  were  evidently  of  an  unfriendly  character, 
and  they  were  dealing  •*  with  each  other  in  the  attitude  of 
a  creditor  seeking  to  get  from  his  debtor  that  which  he  had 
agreed  to  give  him,  and  a  debtor  reluctantly  parting  with 
what  he  had  agreed  to  give.  Although  Hemme,  when  asked 
at  the  trial  whether  he  delivered  that  stock  absolutely  to 
Flood,  or  whether  he  retained  an  interest  in  it,  stated  that  he 
delivered  the  stock  absolutely  to  Mr.  Flood  as  the  property 
of  the  bank,  he  did  not  testify  that  anything  of  that  nature 
was  said  either  by  Flood  or  himself  at  the  time  it  was  deliv- 
ered, or  at  any  time,  and  his  testimony  cannot  be  considered 
as  anything  more  than  either  his  own  opinion  of  the  transac- 
tion, or  as  a  purpose  which  he  then  had,  but  which  he  did 
not  disclose. 

The  transaction  cannot  be  regarded  as  a  sale  of  the  stock 
from  Hemme  to  the  bank.  There  was  nothing  said  by  either 
party  in  reference  to  buying  or  selling  the  same,  nor  was  the 
value  of  the  stock  agreed  upon  or  even  discussed;  nor  was  any 
price  fixed  at  which  Hemme  would  part  with  it  or  Flood  ac- 
cept it.  Story,  in  his  Treatise  on  Sales,  section  1,  defines  a 
sale  to  be  "  a  transfer  of  the  absolute  title  to  property  for  a 
certain  agreed  price,"  and  in  section  217  of  the  same  treatise 
states  that  the  price  required  in  a  contract  of  sale  must  be: 
1.  Money  or  its  negotiable  representative;  2.  Certain  and 
definite,  or  capable  of  being  rendered  definite;  3.  An  actual 
price,  seriously  intended  to  be  exacted.  Section  1721  of  the 
Civil  Code  defines  a  sale  to  be  "a  contract  by  which,  for  a 
pecuniary  consideration  called  a  price,  one  transfers  to  an- 
other an  interest  in  property."  It  is  not  necessary,  however, 
that  the  price  for  which  property  is  sold  shall  be  money  only, 
or  that  it  shall  be  actually  delivered  at  the  time  of  the  trans- 
action. The  term,  as  here  used,  is  equivalent  to  compensa- 
tion: Hudson  Iron  Co.  v.  Alger^  54  N.  Y.  177.  But  as  values 
are  expressed  in  money  units,  a  sale  implies  a  reciprocal 
transfer  of  this  compensation,  past,  present,  or  future,  whose 
value  in  money  is  agreed  upon  between  the  parties.  It  iSf 
however,  the  agreement  to  pay  a  price,  rather  than  the  actual 
payment  of  the  price,  which  is  the  essential  element  of  a  sale, 
but  the  price  itself  must  be  definite,  or  the  agreement  must 
contain  such  elements  that  the  price  can  be  ascertained  there- 
from. In  addition  to  the  necessity  for  a  price,  there  must  be 
the  assent  of  the  parties  that  the  transaction  *^  shall  be  a 
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sale.  This  must  be  an  express  agreement,  or  such  an  impli- 
cation must  follow  from  the  nature  of  the  transaction  itself. 
The  mere  transfer  of  possession  without  the  agreement,  ex- 
press or  implied,  that  such  transfer  is  a  sale  on  the  one  hand 
and  a  purchase  on  the  other,  will  not  be  a  sale  or  have  the 
effect  to  transfer  the  title.  The  testimony  of  Grayson  that  at 
some  time  subsequent  to  the  transfer  of  the  stock,  Flood  spoke 
of  the  transaction  as  a  "  purchase,"  cannot  be  used  to  deter- 
mine the  nature  of  the  transfer.  Flood,  as  the  agent  of  the 
defendant,  could  not  bind  it  by  any  admissions  or  declara- 
tions respecting  the  character  of  the  transaction,  which  ho 
might  subsequently  make  in  reference  thereto:  Beadey  v.  San 
Jose  Fruit  Packing  Co.,  92  Cal.  388. 

Neither  can  the  transaction  be  regarded  as  a  payment  by 
Hemme  upon  the  amount  of  the  indebtedness  against  him 
held  by  the  bank.  Payment,  like  sale,  can  result  only  from 
the  mutual  agreement  of  the  parties  that  the  transaction  shall 
have  that  effect,  and  without  such  consent  the  transaction 
cannot  be  treated  by  the  court  as  a  payment.  Technically, 
payment  can  be  made  only  in  money.  It  is  defined  in  the 
Civil  Code  to  be  "  performance  of  an  obligation  for  the  deliv- 
ery of  money  only":  Sec.  1478.  Payment  may,  however,  bo 
made  in  merchandise  or  any  commodity  other  than  money 
which  the  parties  to  the  transaction  agree  shall  be  accepted 
as  payment,  but  the  consent  of  the  creditor  to  accept  as  pay- 
ment the  thing  received  is  as  essential  as  the  purpose  of  tho 
debtor  that  it  shall  have  that  effect.  *'  The  acceptance  of  any 
valuable  thing  in  discharge  of  the  debt  amounts  to  payment, 
but  it  is  the  distinct  agreement  of  the  creditor  to  accept  tho 
thing  in  discharge  of  the  debt  that  gives  it  the  character  of 
payment.  Without  this,  the  transaction  is  regarded  either  as 
furnishing  matter  of  setoff  or  as  security  collateral  to  the  orig- 
inal debt,  according  as  the  subject  received  is  in  possession 
or  in  action":  Covely  v.  Fox,  11  Pa.  St.  174.  But,  although 
the  receipt  of  a  commodity  by  a  creditor  from  his  debtor  at 
an  agreed  valuation,  with  the  agreement  that  tho  sale  shall 
be  applied  in  a  credit  upon  the  debt,  is  equivalent  to  a  pay- 
ment, both  of  these  elements  are  wanting  here.  If  it  was  tho 
purpose  of  Hemme  to  transfer  the  stock  in  part  satisfaction  or 
in  payment  of  his  obligation  to  •*  tho  bank,  such  purpose 
was  ineffectual  without  the  assent  of  the  bank. 

Inasmuch  as  no  express  agreement  between  the  parties  rel- 
ative to  the  character  of  the  transaction,  and  no  statement  by 
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them,  or  either  of  them,  of  the  character  in  which  it  should 
be  treated  was  shown  at  the  trial,  we  are  compelled  to  deter- 
mine their  rights  according  to  the  principles  of  law  applicable 
to  such  a  transaction  in  the  absence  of  any  agreement.  In 
other  words,  we  are  to  ascertain  what  legal  presumption  would 
arise  from  the  transaction  in  view  of  the  circumstances  under 
which  it  was  had,  having  reference  also  to  the  relation  which 
the  parties  held  to  each  other.  If  there  had  been  no  previous 
relations  between  them,  the  deposit  of  the  stock  would  consti- 
tute a  mere  bailment,  for  there  is  nothing  indicative  of  a  gift, 
and  it  is  not  pretended  that  such  was  the  intention  of  either 
of  the  parties.  The  owner  of  property  remains  such  until  he 
is  divested  of  his  ownership  by  law,  or  by  his  voluntary  act. 
The  mere  transfer  of  his  property  to  another  does  not  divest 
him  of  his  ownership,  unless  such  was  his  intent,  and  mani- 
fested by  suitable  acts.  If  the  person  to  whom  the  transfer  is 
made  is  his  creditor,  his  ownership  will  none  the  less  be  re- 
tained in  the  absence  of  any  evidence  respecting  his  motives 
in  making  the  transfer,  and  even  if  it  was  his  purpose  to  di- 
vest himself  of  his  title  thereto,  or  to  make  a  transfer  in  satis- 
faction or  payment  of  his  obligation,  either  in  whole  or  in  part, 
«uch  purpose  would  be  ineffectual  without  the  consent  of  the 
creditor  to  receive  it  therefor;  yet,  as  it  must  be  presumed 
that  the  parties  to  such  transaction  made  the  transfer  for  some 
purpose,  and  as  their  act  is  entitled  to  receive  consideration, 
the  transaction  will  be  regarded  as  having  been  made  in  ac- 
cordance with  their  presumed  motive.  The  law  will  make 
the  inference  therefrom  that  by  the  transaction  they  intended 
to  effect  that  which  would  be  of  mutual  benefit  to  each  with- 
out causing  a  loss  to  either,  or  giving  to  either  an  advantage 
which  would  not  be  presumed  to  have  been  within  their  con- 
templation. Hence,  when  a  debtor  deposits  property  with  his 
creditor,  in  the  absence  of  any  showing  as  to  the  purpose  with 
which  the  deposit  is  made  or  received,  it  is  presumed  that  it 
"was  intended  as  a  collateral  security  for  the  debt.  Unless 
there  is  some  evidence  tending  to  show  an  intention  on  the 
part  of  the  debtor  to  •*  give,  and  also  on  the  part  of  the 
creditor  to  receive,  the  property  in  satisfaction  of  the  debt, 
either  in  whole  or  in  part,  the  law  presumes  that  it  is  given 
only  as  a  collateral  security.  Especially  does  this  presump- 
tion arise  if  the  property  given  is  itself  a  chose  in  action  or  a 
security  of  a  different  nature  from  the  debt,  whose  value  is 
neither  intrinsic  nor  apparent,  and  is  not  agreed  upon  by  the 
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parties,  for  the  reason,  as  was  said  by  the  supreme  court  of 
Pennsylvania  in  Leas  v.  James,  10  Serg.  &  R.  315:  "  Such 
an  assignment  is  not  in  its  nature  a  payment.  It  puts  no 
money  in  the  hands  of  the  creditor,  but  only  gives  him 
the  means  of  collecting  money  from  another."  The  duty  of 
establishing  the  contrary  is  affirmative,  and  it  rests  upon  the 
debtor.  If  he  fails  to  perform  this  duty  the  law  makes  the 
positive  inference  that  the  assignment  is  only  as  collateral  se- 
curity: Jones  on  Pledges,  sec.  17;  Colebrooke  on  Collateral 
Securities,  sec.  29;  Eby  v.  Hoopes,  1  Pennypacker,  177;  Bay^ 
ard  V.  Shunk,  1  Watts  &  S.  94;  37  Am.  Dec.  441;  Stone  y. 
Miller,  16  Pa.  St.  450;  Peril  v.  Pittfield,  5  Rawle,  166;  Cald- 
well  V.  Fifield,  24  N.  J.  L.  150;  Sutphen  v.  CushmaUy  35  111. 
186;  Harris  v.  Lombard,  60  Miss.  29.  The  debtor  cannot 
make  his  creditor  a  forced  purchaser  of  the  property  or  com- 
pel him  to  exchange  his  obligation  for  the  property  trans- 
ferred, and  this  is  eminently  the  case  where  no  value  is  agreed 
upon,  or  even  spoken  of  at  the  time  of  the  transfer.  The 
burden  is  always  upon  the  debtor  to  show  that  a  substituted 
performance  of  his  obligation  to  pay  money  was  accepted  by 
the  creditor  as  the  equivalent  of  payment,  or  in  satisfaction 
of  the  obligation.  Taking  the  promissory  note  of  a  third 
party  from  the  debtor  will  always  be  regarded  as  given  for 
collateral  security  unless  proof  is  made  that  it  was  given  and 
received  as  payment:  Brown  v.  Olmsted,  50  Cal.  162.  "  The 
mere  acceptance  by  the  creditor  of  a  negotiable  note  of  a  third 
person  makes  it  but  collateral  security;  when  such  note  is 
given  for  a  pre-existing  debt  the  presumption  is,  that  it  was 
not  the  intention  of  the  parties  that  it  should  operate  as  an 
immediate  and  absolute  satisfaction  and  discharge  of  the 
debt,  and  nothing  short  of  an  actual  agreement,  or  some  evi- 
dence from  which  a  positive  inference  of  discharge  can  be 
made  will  suffice  to  produce  such  effect ":  Wilhelm  v.  Schmidt^ 
84  111.  187. 

•''  There  is  no  evidence  in  the  record  herein  which  tendt 
to  rebut  this  presumption  that  the  stock  of  the  water  com- 
pany was  taken  and  held  by  the  defendant  as  collateral 
security  for  the  debt  of  Hemme.  Hemme  testified  that  in 
March,  1880,  when  Flood  sent  for  him  and  demanded  the 
stock,  he  went  out  and  brought  in  a  certificate  for  twenty- 
four  thousand  shares  which  stood  in  the  name  of  his  wife, 
and  that  at  Flood's  request  he  thereupon  caused  it  to  be 
transferred  on  the  books  of  the  corporation  to  the  name  of 
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Bailey,  and  then  delivered  the  certificate  to  Flood;  that  he 
estimated  the  stock  to  be  of  the  value  of  from  two  and  a  half 
to  three  dollars  per  share;  that  nothing  was  said,  either  by 
Flood  or  himself,  about  the  value  of  the  stock,  or  concerning 
the  amount  with  which  he  should  be  credited  therefor;  nor 
was  anything  said  as  to  the  amount  of  the  purchase  price,  or 
any  sura  fixed  at  which  he  should  be  allowed  credit  upon  his 
account;  that  in  June,  1880,  Flood,  having  learned  that  he 
had  four  thousand  other  shares  of  stock,  again  sent  for  him 
and  demanded  this  stock  also;  and  that,  after  having  it  trans- 
ferred into  the  name  of  Bailey,  he  brought  the  certificates  to 
the  bank  and  laid  them  down  on  the  desk  in  front  of  Flood 
and  walked  out  without  saying  anything,  and  that  no  men- 
tion was  then  made  of  money  or  price  to  be  allowed  him 
therefor.  This  is,  in  substance,  all  the  evidence  of  what  was 
said  by  either  Flood  or  Hemme  at  the  time  of  the  transaction 
and,  in  the  absence  of  any  statement  or  agreement  by  the 
parties  concerning  the  relations  thereafter  to  be  held  by  them 
respectively  to  the  stock,  it  becomes  necessary  to  apply  the 
foregoing  principles  of  law  to  determine  that  relation.  For 
this  purpose  it  is  also  proper  to  consider  the  relations  which 
Hemme  and  the  bank  held  to  each  other,  as  well  as  any  cir- 
cumstances which  would  give  to  Flood  a  reason  for  demand- 
ing the  stock,  or  to  Hemme  a  reason  for  delivering  it.  Hemme 
was  still  heavily  indebted  to  the  bank  upon  the  obligations 
for  which  he  had  given  various  collateral  securities  in  1877, 
many  of  which  were  still  held  by  the  bank,  undisposed  of. 
His  indebtedness  at  that  time  amounted  to  several  hundred 
thousand  dollars,  and  Flood  had  said  to  him  that,  if  he  would 
give  him  what  securities  he  had,  he  would  carry  him  through. 
Accordingly,  Hemme  turned  over  to  the  bank  a  line  of  secur- 
ities whose  value  was  estimated  to  be  nearly  four  hundred 
•®  thousand  dollars,  and  the  bank  thereafter  proceeded  to 
realize  upon  them,  but  they  were  insufficient  to  meet  the 
amount  of  the  indebtedness.  In  view  of  the  fact  that  Flood's 
Agreement  with  Hemme  was  based  upon  the  implied  promise 
of  Hemme  that  he  would  turn  over  what  he  had,  we  find 
ample  reason  for  Flood,  when  he  learned  that  Hemme  had 
this  water  stock,  to  demand  that  it  should  be  turned  over  to 
him,  and  also  for  Hemme  to  comply  therewith;  and,  even  if 
there  were  no  other  evidence  in  the  case,  it  would  follow  that 
the  bank  would  be  regarded  as  holding  the  stock  in  the  same 
capacity  as  it  held  the  property  which  was  turned  over  to  it 
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in  1877.  There  is  no  evidence  in  the  record  tending  to  sho^ 
that  the  transfer  in  1877  had  any  other  character  or  effect 
than  to  operate  as  a  collateral  security  for  the  indebtedness 
and  the  relation  of  the  parties  at  the  time  it  was  made,  as 
well  as  the  interview  between  Flood  and  Hem  me  prior  thereto, 
and  the  subsequent  dealings  of  the  bank  with  the  property, 
as  well  as  the  statement  of  some  of  the  plaintiff's  witnesses, 
are  confirmatory  of  the  presumption  that  it  was  held  as  col- 
lateral security  for  that  debt.  The  notes  of  Hemme,  by  which 
that  indebtedness  was  evidenced,  were  retained  by  the  bank 
after  the  transfer  was  made,  and  it  does  not  appear  that  any 
credit  was  indorsed  thereon,  or  that  any  amount  was  placed 
to  the  credit  of  Hemme's  account,  except  as  the  various  secu- 
rities were  realized  upon  from  time  to  time.  In  Sutphen  v. 
Cushmarif  35  111.  186,  the  supreme  court  of  Illinois  said:  "  The 
appellant  was  indebted  to  the  appellee  at  the  time  the  con- 
veyance was  made,  and  there  is  no  evidence  whatever  of  the 
discharge  of  that  indebtedness.  The  bond  and  note  by  which 
the  greater  portion  of  it  was  evidenced  were  retained  by  the 
appellee,  as  well  as  the  Lighthall  notes,  which  had  been 
pledged  as  security,  and  the  payment  of  the  indebtedness 
might  have  been  enforced  at  any  time  thereafter.  Until  the 
contrary  is  shown  the  presumption  is  that  the  indebtedness 
was  not  satisfied  by  the  conveyance;  and  absolute  certainty 
in  regard  to  the  fact  takes  the  place  of  presumption  in  case 
the  creditor  retains  the  evidences  of  the  indebtedness,  the 
securities  pledged  for  its  payment,  and  collects  the  money  due 
upon  such  securities."  In  the  present  case,  the  indebtedness 
of  Hemme  was  retained  upon  the  books  of  the  bank  as  one  of 
its  assets,  and  the  retention  of  **  the  notes  by  the  bank,  with- 
out any  indorsement  of  payment  thereon,  is  persuasive 
evidence  that  it  was  the  intention  of  the  parties  that  the 
indebtedness  should  remain  for  its  full  amount  until  it  should 
be  reduced  by  the  application  of  the  proceeds  resulting  from 
the  sale  of  the  securities.  In  the  absence  of  any  evidence 
tending  to  show  an  agreement  to  reduce  the  indebtedness  by 
any  fixed  amount,  this  is  the  necessary  presumption,  for  it  ia 
not  to  be  supposed  that  the  bank  became  the  owner  of  the 
property  turned  over  to  it,  and  at  the  same  time  held  the  in- 
debtedness against  Hemme  for  its  full  amount;  and,  in  the 
absence  of  any  agreement  regarding  the  amount  for  which 
the  property  had  been  accepted  by  the  bank,  there  would  be 
no  means  of  determining  that  the  indebtedness  had  been  re- 
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duced  in  any  amount.  In  any  attempt  to  enforce  the  in- 
debtedness against  Hemme,  he  could  have  compelled  the 
bank  to  first  exhaust  these  securities  before  calling  upon  him 
for  any  deficiency,  whereas,  if  the  bank  was  the  owner  of 
these  securities,  he  would  have  had  no  such  right,  and  the 
bank  could  enforce  its  indebtedness  for  the  full  amount  and 
etill  remain  entitled  to  the  property  turned  over  to  it  by  him. 
We  have  carefully  examined  the  record,  and  are  satisfied 
that  there  was  no  evidence  before  the  court  to  sustain  its  find- 
ing that  the  defendant  was  the  owner  of  the  stock  in  ques- 
tion; and  for  that  reason  its  judgment  and  order  denying  a 
new  trial  are  reversed. 

McFarland,  J.,  Gaeouttb,  J.,  Patbbson,  J.,  and  Da  Havbn, 
J.,  concurred. 

Rehearing  denied.  

Aqbnoy— Principal  When  Not  Bound  bt  Dxclabatioks  of  Aobnt.— 
The  declarations  of  an  agent  which  relate  to  the  past  or  which  are  mere 
recitals  of  what  has  been  done  are  not  admissible  against  his  principal:  Bum- 
ham  r.  Ellis,  39  Me.  319;  63  Am.  Dec.  625,  and  note;  Southerland  t.  Wil- 
tningUm  etc  R.  R.  Co.,  106  N.  C.  100.  Declarations  of  an  agent  are  not 
admissible  against  his  principal  unless  they  are  made  at  the  time  of  the  trans* 
action  to  which  they  relate,  and  such  transaction  is  within  the  scope  of  the 
agent's  employment:  Empire  Mill  Co.  v.  Lovell,  77  Iowa,  100;  14  Am.  St. 
Rep.  272,  and  note;  Cobb  v.  Johnson,  2  Sneed,  73;  62  Am.  Dec.  457,  and 
note.  Declarations  of  an  agent  are  not  admissible  to  bind  his  principal  an* 
less  they  are  a  part  of  the  res  gestce:  Innis  v.  Steamer  Senator,  1  Cal.  459;  54 
Am.  Dec.  305,  and  note;  Moore  r.  Bettis,  11  Humph.  67;  53  Am.  Dec.  771, 
jind  extended  note;  Petrie  v.  Columbia  etc  R.  R.  Co.,  27  S.  C.  63;  Oil  CUg 
etc  Supply  Co.  v.  Boundy,  122  Pa.  St.  449, 

Corporation — Liability  o»  Pledgee3  of  Stock  for  Corporate  Debts. 
A  person  to  whom  stock  of  a  corporation  is  issued,  and  in  whose  name  it 
«tands  on  the  corporation  books  as  the  owner,  is  in  some  of  the  states  liable 
to  the  creditors  of  the  corporation  as  though  he  were  the  absolute  owner, 
although  he  was  in  fact  a  pledgee,  agent,  or  trustee  of  the  true  owner:  Baines 
T.  Babcock,  95  Cal.  581;  29  Am.  St.  Rep.  158,  and  note.  See  also  the  ex* 
tended  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  829. 

Sales — Intent.  — The  passing  of  title  upon  s  sale  of  chattels  depends  npoa 
the  intent  of  the  parties  derived  from  the  contract  and  the  circamstanoeat 
Commonwealth  r.  Hess,  148  Pa.  St  98;  33  Am.  St  Rep.  810. 
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LOWBNBBRG   V.    GrEBNEBAUIL 

[99  Califoknia,  162.] 
SxKODTiOK. — A  Broker's  Seat  in  a  Stock  and  Exchanob  Boabd  U  nol 
subject  to  levy  and  sale  under  execution. 

Edward  R.  Taylory  John  R.  Jarboe^  and  W*  8,  GoodfeUow^  for 
the  appellants. 

Wal.  J.  Tuaka,  for  the  respondent. 

*•■  McFarland,  J.  Judgment  went  in  the  court  below  for 
plaintiff;  and  defendants  appeal  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

In  January,  1888,  Simon  Kullman  recovered  a  money  judg- 
ment for  several  thousand  dollars  against  the  defendant  in 
the  present  action,  Jacob  Greenebaum;  and  on  September  23, 
1889,  an  ordinary  writ  of  execution  was  issued  on  said  judg- 
ment. The  sheriff  undertook,  under  said  writ,  to  levy  upon 
and  sell  as  personal  property  the  "seat"  of  said  Greenebaum 
in  an  association  known  as  the  "San  Francisco  Stock  and 
Exchange  Board."  He  endeavored  to  accomplish  this  in  the 
following  manner:  He  delivered  to  the  president  and  secre- 
tary of  said  association  a  copy  of  the  said  execution  "to- 
gether with  a  notice  that  all  moneys,  credits,  and  effects  of 
the  defendant,  Jacob  Greenebaum,  in  the  possession  or  under 
the  control  of  the  said  San  Francisco  Stock  and  Exchange 
Board,  together  with  the  seat,  interest  and  shares  of  the  de- 
fendant, Jacob  Greenebaum,  in  and  to  the  San  Francisco 
Stock  and  Exchange  Board,  were  levied  upon  by  virtue  of 
said  writ."  He  then  advertised  the  said  seat,  interest,  etc., 
for  sale  for  a  period  of  six  days;  and  on  October  16,  1889,  he 
sold  the  same  to  William  Lowenberg,  the  plaintiff  herein — he 
being  the  highest  bidder.  On  the  same  day  the  sheriff  gave 
to  plaintiff  a  certificate  of  sale  which,  after  reciting  the  above 
facts,  certifies  that  the  sheriff  had  sold  to  plaintiff  "all  the 
right,  title,  and  interest  of  Jacob  Greenebaum,  one  of  the  de- 
fendants, in  and  to  the  San  Francisco  Stock  and  Exchange 
Board,  and  the  seat,  interest,  and  shares  of  the  said  Jacob 
Greenebaum  in  the  San  Francisco  Stock  and  Exchange 
Board." 

On  said  October  16th  the  plaintiff  herein  served  a  notice 
*•*  directed  to  said  stock  board  upon  its  president,  which, 
after  reciting  said  sale,  demanded  "to  be  admitted  to  the  en- 
joyment and  participation  of  all  the  rights,  privileges,  and 
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interests  heretofore  enjoyed  by  the  said  Jacob  Greenebaum 
in  your  board  and  in  the  property  thereof,"  and  that  an 
accounting  be  had,  etc.  The  board  paid  no  attention  to  the 
demand,  and  said  Greenebaum  has  ever  since  continued  to 
occupy  his  seat,  with  all  its  rights  and  privileges,  in  said 
board.  Afterwards,  on  March  12,  1890,  plaintiff  brought  this 
present  action  against  said  Greenebaum,  making  the  said 
stock  board  and  also  a  corporation  called  the  Company  of 
Associated  Stock  Brokers  parties  defendant.  The  purpose  of 
the  action  is  to  have  plaintiff's  title  to  said  seat  and  rights 
appurtenant  thereto  quieted,  a  receiver  appointed,  an  injunc- 
tion issued,  etc.  Plaintiff  rests  his  title  wholly  upon  said 
asserted  levy  and  sale  by  said  sheriff  under  said  writ  of  exe- 
cution as  aforesaid;  but  we  do  not  think  that  by  said  sheriff's 
sale  the  said  seat  of  said  Greenebaum  in  said  stock  board,  or 
any  rights  dependent  thereon,  were  conveyed  to  plaintiff. 

The  said  San  Francisco  Stock  and  Exchange  Board  is  a 
voluntary  association  without  capital  stock  or  shares.  The 
findings,  and  an  agreed  statement  of  facts,  set  forth  very 
fully  its  constitution  and  by-laws,  and  show  very  clearly  its 
character  and  purposes.  There  are  stock  boards  in  other 
American  cities  very  similar  to  the  one  here  in  question,  and 
they  all  seem  to  have  been  framed  upon  the  same  model.  It 
is  sufficient  to  state  here  a  few  of  the  features  of  the  San 
Francisco  Stock  and  Exchange  Board,  as  follows:  It  is  a 
voluntary  association,  consisting  of  not  more  than  one  hun- 
dred persons;  it  does  not  itself  do  any  stock  business,  but  its 
purpose  is  to  afford  facilities  for  its  members  doing  such  busi. 
ness,  each  individually  for  himself;  each  member  has  a 
"  seat "  in  the  board,  and  his  seat  represents  and  is  the  sole 
basis  of  his  rights  in  said  board,  and  entitles  him  to  a  place 
in  the  room  provided  by  the  association  for  the  use  of  its 
members,  to  participate  in  its  meetings,  and  to  therein  trans- 
act his  individual  business  as  a  stockbroker;  occasionally 
the  board,  as  an  incident  to  its  purpose  of  providing  a  place 
for  the  meeting  of  its  members,  has  a  surplus  of  money  over 
its  expenses,  and  sometimes  divides  said  surplus  among  its 
members,  and  the  owner  of  a  seat  is  entitled  to  his  propor- 
tion of  such  surplus  ***  when  a  dividend  is  declared;  no 
person  can  become  a  member  of  said  association,  or  be  en- 
titled to  a  seat  therein,  except  he  be  elected  by  the  members 
of  the  association  according  to  its  constitution  and  by-laws, 
under  which  "ten  negative  votes  shall  exclude";  its  constitu- 
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tion  declares  that  no  member  shall  have  any  individual  right 
or  title  to  any  of  the  property  or  assets  of  the  association 
until  after  its  dissolution  and  the  final  winding  up  of  its 
affairs  by  "its  then  remaining  members";  if  a  member  in 
good  standing  desires  to  retire,  he  cannot  dispose  of  his  seat 
except  to  a  person  whom  the  association  shall  elect  to  become 
a  member;  and  at  no  time  since  the  organization  of  the  asso- 
ciation has  any  member  been  authorized  to  sell  his  seat 
"upon  any  terms  whatever  except  to  such  person  as  shall 
have  been  personally  elected  to  membership  in  said  associa- 
tion by  the  remaining  members  thereof." 

There  are  many  other  features  of  the  association  not  neces- 
sary to  be  here  especially  mentioned;  the  foregoing  gives  a 
clear  notion  of  its  general  character.  The  plaintiff  was  never 
elected  a  member,  and  the  association  has  always  refused  to 
recognize  him  in  any  way.  The  defendant,  Greenebaura,  re- 
mains in  possession  of  the  said  seat,  and  is  recognized  as  the 
lawful  occupant  thereof  by  the  association. 

An  attempted  voluntary  sale  of  the  seat  by  Greenebaura  to 
Lowenberg,  the  latter  not  having  been  elected  a  member  of  the 
board,  and  the  association  not  having  consented  to  the  sale, 
would  not  have  transferred  the  title  to  the  seat,  or  to  any  of 
its  incidents;  and  it  is  difficult  to  see  how  a  simple  sale  under 
execution  transferred  something  which  the  judgment  debtor 
himself  could  not  have  transferred:  Freeman  on  Executions, 
sec.  112,  and  cases  there  cited.  Moreover,  a  creditor  cannot 
have  property  of  a  debtor  applied  to  the  satisfaction  of  a  debt 
except  in  the  way  provided  by  law;  and  there  is  no  way  pro- 
vided by  law  by  which  such  an  intangible  thing  as  a  seat  in 
the  stock  board  above  described — that  is,  a  personal  privilege 
of  being  and  remaining  a  member  of  a  voluntary  association 
with  the  assent  of  the  associates — can  be  levied  upon  and  sold 
under  execution.  Section  688  of  the  Code  of  Civil  Procedure 
provides  that  property  may  be  levied  upon  under  a  writ  of 
execution  "  in  like  manner  as  upon  writs  of  attachment ";  and 
flection  ***  642  provides  what  property  may  be  taken  on  a 
writ  of  attachment,  and  in  what  manner  various  kinds  of 
property  may  be  80  taken.  But  there  is  not  in  any  subdivision 
of  section  542  a  method  provided  for  attaching  such  a  thing 
as  this  seat  in  a  stock  board.  In  Pacific  Bank  v.  Robinson, 
57  Cal.  523,  40  Am.  Rep.  120,  this  court  expressly  held  that 
a  patent  right  is  not  tangible  property  which  is  the  subject  of 
seizure  and  sale  on  execution;  and  a  seat  in  the  stock  board 
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is  certainly  not  more  tangible  than  a  patent  right,  for  the  lat- 
ter can  at  least  be  sold  and  transferred  by  its  owner  at  his 
own  will,  while  the  former  cannot.  The  only  case  directly  in 
point  cited  by  counsel  on  either  side  is  that  of  Pancoast  v. 
OoweUf  93  Pa.  St.  71.  There  a  seat  in  a  stock  board  similar 
to  the  one  in  question  here  had  been  levied  upon  under  exe- 
cution, and  the  court  say:  "A  seat  in  a  board  of  brokers  is 
not  property  subject  to  execution  in  any  form.  It  is  a  mere 
personal  privilege,  perhaps  more  accurately  a  license  to  buy 
and  sell  at  the  meetings  of  the  board.  It  certainly  could  not 
be  levied  on  and  sold  under  a  fieri  facias.  The  sheriff's 
vendee  would  acquire  no  title  which  he  could  enforce" :  See 
also  Freeman  on  Executions,  sec.  110. 

Whether  the  respondent,  by  a  creditor's  bill  in  chancery,  or 
by  proceedings  supplementary  to  execution  under  our  code, 
could  reach  appellant's  right  to  a  seat  in  the  board  is  a  ques- 
tion not  now  before  us.  We  merely  hold  that  respondent  did 
not  acquire  title  to  that  seat,  or  to  its  incidents  or  appurte- 
nances, by  virtue  of  the  execution  sale  hereinbefore  mentioned. 
And  under  these  views  it  would  be  useless  to  inquire  into  the 
relations  between  the  Sau  Francisco  Stock  and  Exchange 
Board  and  the  other  appellant,  the  Company  of  Associated 
Stock  Brokers.  As  the  respondent  has  no  title  to  said  seat 
he  has  no  interest  in  those  relations. 

The  judgment  and  order  appealed  from  are  reversed. 

Fitzgerald,  J.,  and  De  Haven,  J.,  concurred. 

EzEocnoN — Sbat  in  Stock  Board. — As  to  whether  a  broker's  Mat  in  • 
•took  and  exchange  board  is  subject  to  execution  sale^  m«  Habemkht  r.  £!•• 
mk,  78  Cal.  351;  12  Am.  St.  Rep.  63,  and  note. 


EowB  V,  Blakb. 

[99  CAUrosmA,  167.] 
JuDQMBNT  07  FoRECLOsuRB,  AoTiOK  Upon. — An  aotlon  flSB  be  malntalnad 
to  enforce  a  judgment  for  the  foreclosure  of  a  mortgage.     The  plain* 
tiff*!  remedy  ia  not  restricted  to  taking  out  an  ezeontioii  and  eeUiiig  tiM 
property  under  the  original  judgment. 

James  D.  Thornton  and  J.  D.  Hendenon^  for  the  appellani. 
William  H.  Fifield^  for  the  respondents. 

*•*  Harrison,  J.     December  31,  1879,  judgment  was  en- 
tered in  the  late  twenty-third  district  court  of  the  city  and 
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county  of  San  Francisco,  in  favor  of  the  plaintiff  and  against 
the  defendants,  in  which  the  amount  of  the  indebtedness  of 
the  defendant  Blaise  to  the  plaintiff  was  ascertained  and  de- 
clared to  be  a  lien  upon  certain  lands,  and  directing  a  sale  of 
the  lands  to  satisfy  the  said  indebtedness.  This  judgment 
was  entered  of  record  January  26,  1880,  and  on  the  30th  of 
December,  1884,  the  plaintiff  brought  the  present  action,  and 
in  the  amended  complaint  therein  alleges  "that  said  judg- 
ment and  decree  has  not  been  satisfied,  in  whole  or  in  part, 
by  execution  or  otherwise,  and  said  property  has  not  been 
sold,  and  said  judgment  and  decree  is  still  in  full  force  and 
of  binding  effect,  unmodified,  and  unreversed,"  and  asks  for 
a  judgment  that  the  lands  therein  described  be  sold  to  satisfy 
the  amount  of  said  indebtedness.  The  defendants  demurred 
to  this  complaint  upon  the  ground  that  it  does  not  state  facts 
suflBcient  to  constitute  a  cause  of  *'"  action,  and,  their  de- 
murrer having  been  sustained,  judgment  was  entered  in  their 
favor,  from  which  the  plaintiff  has  appealed.  The  amended 
complaint  contains  also  averments  of  certain  facts  in  excuse 
of  the  delay  in  prosecuting  the  action,  some  of  which  have 
supervened  since  the  filing  of  the  original  complaint,  and  to 
which  defendants  have  demurred  on  the  ground  of  uncer- 
tainty; but  in  the  view  we  take  of  the  case  it  is  unnecessary 
to  consider  either  these  averments  or  the  demurrers  thereto. 

It  is  contended  by  the  respondents  that  an  action  cannot 
be  maintained  in  this  state  to  enforce  a  judgment  for  the 
foreclosure  of  a  mortgage;  that  the  only  remedy  of  the  plain- 
tiff in  such  judgment  is  its  enforcement  by  a  sale  within  five 
years  from  its  entry;  and,  that  failing  to  effect  such  sale, 
the  judgment  ceases  to  be  operative.  In  Ames  v.  Hoy,  12 
Cal.  11,  it  was  held  that  an  action  could  be  maintained  in 
this  state  upon  a  domestic  judgment;  and  in  Stiuart  v.  Lan^ 
der,  16  Cal.  373,  76  Am.  Dec.  538,  it  was  held  that  such  an 
action  would  lie,  although  the  time  within  which  an  execu- 
tion might  issue  had  expired.  Respondents  seek  to  dis- 
tinguish these  cases  from  the  present  by  the  fact  that  they 
were  brought  to  recover  a  specific  sum  of  money  that  had 
been  fixed  by  the  prior  judgment,  whereas  the  present  action 
is  brought  to  procure  a  sale  of  the  same  property  which  the 
prior  judgment  directed  to  be  sold.  We  are  unable,  however, 
to  perceiv }  any  substantial  reason  for  denying  the  right  to 
maintain  this  action  that  would  not  be  applicable  in  the 
other  cases.    There  is  certainly  nothing  in  the  opinion  in 
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Ames  V.  Hoy,  12  Cal.  11,  that  warrants  such  distinction.  It 
is  there  said:  "The  chief  argument  is  that  there  is  no  neces- 
sity for  a  right  of  action  on  a  judgment,  inasmuch  as  execu* 
tion  can  be  issued  to  enforce  the  judgment  already  obtained, 
and  no  better  or  higher  right  or  advantage  is  given  to  the 
subsequent  judgment.  But  this  is  not  true  in  fact,  as  in 
many  cases  it  may  be  of  advantage  to  obtain  another  judg- 
ment in  order  to  save  or  prolong  the  lien."  The  Code  of 
Civil  Procedure  defines  a  civil  action  as  a  proceeding  in  a 
court  of  justice  by  which  one  party  prosecutes  another  for 
the  enforcement  or  protection  of  a  right,  and  declares  that  it 
arises  out  of  an  obligation  by  which  one  person  is  bound  to 
do  or  not  to  do  a  certain  thing:  Code  Civ.  Proc,  sees.  22,  25, 
26.  Whether  the  judgment  be  regarded  as  *'*  the  evidence 
of  a  contract  between  the  parties,  or  as  the  creation  of  aa 
obligation  upon  the  defendant,  the  correlative  right  of  the 
plaintiff  which  is  created  thereby  may  be  enforced  by  a  civil 
action. 

By  the  former  judgment  it  was  determined  that  the  plain- 
tiff had  the  right  to  have  the  land  therein  described  sold  for 
the  purpose  of  paying  the  indebtedness  of  the  defendant  Blake, 
and  there  was  also  created  thereby  an  obligation  upon  the  de- 
fendant to  subject  the  land  to  a  sale  for  the  satisfaction  of  this 
indebtedness,  and  this  obligation  is  as  well  defined  and  as 
binding  upon  the  defendant  as  is  the  obligation  upon  a  de- 
fendant to  pay  the  amount  of  a  money  judgment  recovered 
against  him.  The  obligation  upon  a  defendant  to  pay  a  spe- 
cific sum  of  money  out  of  his  general  estate,  which  an  ordi- 
nary money  judgment  implies,  differs  in  kind  rather  than  in 
nature  from  the  obligation  to  subject  a  specific  parcel  of  land 
to  the  payment  of  a  specific  sum  of  money,  and  the  reasons 
for  enforcing  this  implied  obligation  or  promise  by  an  action 
are  as  cogent  in  the  one  case  as  in  the  other. 

The  judgment  herein  sought  to  be  enforced  has  nothing  in 
its  terms,  nor  is  there  anything  in  the  statutes  of  this  state 
which  limits  the  mode  for  its  enforcement.  The  provisions 
of  section  681  of  the  Code  of  Civil  Procedure,  limiting  the 
issuance  of  an  execution  for  the  enforcement  of  a  judgment 
to  the  term  of  five  years,  is  but  a  limitation  upon  a  certain 
mode  for  its  enforcement,  and  does  not  purport  to  limit  or 
qualify  the  right  to  its  enforcement  in  any  other  mode.  The 
right  to  bring  an  action  upon  a  judgment  or  decree  is  recog- 
nized by  that  code  as  the  subject  of  a  civil  action,  and  may 
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be  brouffht  within  five  years:  Code  Civ.  Proc.,  eec.  336.  The 
provisions  of  this  section  are  applicable  to  domestic  judg- 
ments {Mason  v.  Cronise,  20  Cal.  211),  and  the  time  thus  lim- 
ited begins  to  run  from  the  entry  of  the  judgment:  Trenouth 
J,  Farrington,  54  Cal.  273. 

Under  the  chancery  practice  bills  to  carry  decrees  into  exe- 
cution were  frequently  entertained:  Story  on  Equity  Plead- 
ing, sec.  429;  2  Daniell's  Chancery  Practice,  p.  •ISSS.  Aa 
in  this  state  there  is  only  one  form  of  civil  action  for  the 
enforcement  of  a  private  right  (Code  Civ.  Proc,  sec.  307),  the 
rules  which  under  a  former  system  prevented  the  enforcement 
of  a  *''*  decree  in  equity  by  a  proceeding  at  law  are  inappli- 
cable. The  action  of  Ames  v.  Hoy,  12  CaL  11,  was  based 
upon  a  decree  rendered  in  a  suit  in  equity. 

The  judgment  is  reversed. 

Db  Haven,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 

JusoMBNTS— Actions  On. — An  action  may  be  maintained  on  a  domestic 
Jndgmeat:  Merchants'  Nat.  Bank  v.  Oaalin,  41  Minn.  662.  An  action  may 
be  maintained  in  the  same  court  in  which  the  judgment  waa  rendered,  while 
it  ia  in  full  force  and  efifect:  Simpson  ▼.  Cochran,  23  Iowa,  81;  92  Am.  Dec 
410,  and  note;  Hum'nur  ▼.  Lamphear,  32  Kan.  439;  49  Am.  Rep.  491.  A 
judgment  ia  not  affected  by  an  execution  sale  that  passes  no  title,  and  after 
such  a  sale  may  be  the  subject  of  an  action  of  debt:  Townsend  v.  Smith,  20 
Tex.  465;  70  Am.  Dec.  400,  and  note.  Though  erroneous,  an  action  may  bo 
maintained  on  a  judgment,  and  the  plaintiff  may  recover  thereon,  if  it  haa 
not  been  reversed  or  set  aside:  Bruce  t.  Cloutman,  46  N.  H.  37;  84  Am. 
Dec.  111.  See  also  the  notes  to  the  following  cases,  where  this  subject  will 
be  found  farther  treated:  Kingsland  v.  Forrest,  62  Am.  Deo.  234)  Lm  V« 
Oilai^  21  Am.  Deo.  479,  and  Eham  r.  TaUm,  11  Am.  D«a  781, 
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[99  CAUroBMlx,  202.] 

KxxounoN — ExiMFTiOH  vw  Tools. — A  Lathi  and  the  appliaaoea  mod  im 
running  it  are  exempt  from  execution  under  a  statute  purporting  to  oz« 
empt  the  tools  and  implements  of  a  meohanio  neoessary  to  oany  on  hi* 
trade. 

ExBcoxioNs. — ElxBMFTioir  IN  Favob  or  A  Mbohanio  Is  Opjuutiyi  though 
he  uses  the  tool  claimed  as  exempt  in  manufaoturing  machinery,  if  ho 
uses  it  himself  without  employing  others  to  use  it  ia  nuh  Buuiafootsriw 

H.  H.  Lowenthal,  for  the  appellant. 
Jartui  P.  Langhorne,  for  the  respondent. 
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*"'  Temple,  C.  This  is  an  appeal  by  an  assignee  in  insol- 
vency from  an  order  made  on  the  petition  of  the  insolvent 
setting  aside  as  exempt  from  execution  a  lathe  and  certain 
appliances  used  in  running  the  lathe. 

The  insolvent  is  a  mechanic  and  machinist. 

Section  690  of  the  Code  of  Civil  Procedure  provides'.  "The 
following  property  is  exempt  from  execution 

"4.  The  tools  or  implements  of  a  mechanic  necessary  to 
carry  on  his  trade,"  etc. 

It  is  contended  that  a  lathe  is  not  a  tool  or  implement  re- 
quired by  a  mechanic,  and  evidence  was  given  to  the  effect 
that  a  journeyman  machinist  when  working  for  others  is  not 
usually  required  to  provide  an  implement  of  that  character. 
This  evidence  tended  simply  to  show  that  such  a  tool  or  im- 
plement is  not  necessary  for  a  mechanic  who  is  a  machinist 
while  employed  as  a  journeyman;  but  the  law  does  not  require 
that  a  mechanic  shall  be  employed  as  a  journeyman  in  order 
to  be  entitled  to  the  exemption.  Nor  is  the  phrase  "  necessary 
to  carry  on  his  trade"  used  in  such  strict  sense  that  because 
some  journeyman  machinist  can  get  employment  with  a  manu- 
facturer who  will  supply  the  implement,  therefore  it  is  not 
necessary  to  the  trade  within  the  meaning  of  the  statute. 

The  implement  in  question,  according  to  the  testimony  of 
the  claimant,  was  necessary  to  carry  on  his  business  as  a 
mechanic  and  machinist,  and  is  a  tool  used  for  shaping  wood 
or  metal,  cost  about  two  hundred  and  fifty  dollars,  was  run 
by  man-power,  one  man  easily  turning  it,  and  was  a  tool 
ordinarily  and  necessarily  used  by  mechanics  and  machinists 
in  their  trade. 

Appellant  also  contends  that  the  insolvent  was  a  manufac- 
turer and  not  a  mechanic.  The  insolvent  testified  that  he 
used  *•*  the  lathe  to  manufacture  machinery.  What  ma- 
chinery he  manufactured  or  upon  what  terms  is  not  shown. 
He  did  not  employ  others  to  use  the  tool  or  implement  in 
manufacturing.  It  was  used  by  himself.  Many  mechanics 
who  would  be  clearly  entitled  to  the  exemption  are  manufac- 
turers; tailors,  for  instance.  Suppose  he  was  doing  piece- 
work for  some  establishment  ?  In  such  case  I  see  no  reason 
why  he  would  not  be  as  clearly  a  mechanic  as  a  journeyman 
who  worked  in  the  establishment  and  bad  such  tools  supplied 
by  the  manufacturer. 

I  think  the  order  should  be  affirmed. 

AM.  ST.  Rcr..  Vou  XXXVIL  —4 
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Vanclief,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order  is 

affirmed. 

McFarland,  J.,  De  Haven,  J.,  Fitzgerald,  J. 

ExEooTioN— Exemption  ot  Nkcessart  Tools  of  Occupation.— See  th« 
extended  notes  to  KiBntm  v.  Demming,  21  Am.  Dec.  545;  Richard$  ▼.  Hub* 
hard,  47  Am.  Rep.  190,  and  Baker  t.  Willis,  25  Am.  Rep.  63,  alto  the  notes 
to  FiUa  V.  Stevens,  30  Am.  St.  Rep.  334,  and  In  re  McMamu,  22  Am.  8k 
Rep.  253,  in  which  this  question  is  thoroughly  disonssed. 


Herblich  v.  Kaufmann. 

[W  Caxifobmia,  27L] 

CKXPiTOR'g  Bills. — Procesdinos  Supplementart  to  Exbodtiok,  aathor^ 
ized  by  the  statutes  of  California,  are  a  substitute  for  creditor's  bills, 
and  supplant  proceedings  in  equity,  unless  some  special  ground  exists 
upon  which  to  invoke  the  power  of  chancery. 

Execution — Action  Against  Garnishee. — If,  under  execution,  »  debtor 
of  the  defendant  is  garnished,  no  action  can  be  sustained  by  a  judg« 
ment  creditor  against  such  debtor.  The  only  remedy  is  the  one  pro* 
vided  by  proceedings  supplemental  to  execution,  under  which,  by  the 
statute  of  California,  the  creditor  must  obtain  an  order  for  the  debtor 
of  the  defendant  to  appear  and  answer,  and  upon  such  appearance,  if 
the  debt  is  admitted,  an  order  may  be  made  for  its  payment  into  court) 
and  if  the  debt  is  denied,  an  order  may  be  entered  authorizing  the 
judgment  creditor  to  institute  an  action  to  recover  the  alleged  debt. 

▲  Creditor's  Bill  Cannot  Be  Sustained  Unless  it  is  shown  that  th* 
remedies  at  law  have  been  exhausted,  or  must  be  unavailing. 

barber,  Boalt^  and  Bishop,  for  the  appellant. 
^Charles  F.  Hanlon,  for  the  respondents. 

"*  McFarland,  J.  John  McKenzie  was  a  stockbroker, 
and  on  December  3,  1886,  made  an  assignment  for  the  bene- 
fit of  his  creditors  to  the  defendant,  C.  H.  Kaufmann,  pursu- 
ant to  the  provisions  of  the  Civil  Code  on  the  subject.  Prior 
and  down  to  the  assignment  McKenzie  had  been  doing  a 
stock  business  with  one  Margaret  McDonald,  and  owed  her, 
or  some  one  for  whom  '"'^  she  was  acting,  several  thousand 
dollars.  Julie  Herrlich,  the  plaintiff  in  the  case  at  bar,  re- 
covered a  judgment  (the  date  of  which  is  in  dispute)  against 
said  McDonald  for  six  thousand  two  hundred  and  ten  dollars 
and  eighty-six  cents;  and  on  December  31,  1886,  she  had  an 
execution  issued  upon  said  judgment,  and  under  said  execu- 
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tion  a  notice  of  garnishment  was  served  on  the  defendant 
Kaufmann,  notifying  him  that  all  moneys  in  his  hands  due 
Mrs.  McDonald  were  levied  upon  and  attached.  There  was 
another  execution  and  notice  of  garnishment  of  a  similiar 
character  in  December,  1887,  and  another  in  January,  1889. 
Thereafter,  in  February,  1889,  this  present  action  was  com- 
menced by  said  Julie  Herrlich  to  recover  from  Kaufmann  the 
amount  alleged  to  be  due  to  said  Margaret  McDonald  on 
account  of  her  dealings  with  McKenzie.  Other  parties  were 
made  defendants;  and  John  F.  Hanlon  was  made  a  plaintiflF 
upon  the  allegation  that  he  owned  a  fractional  part  of  the  judg- 
ment in  the  case  of  Herrlich  v.  McDonald.  The  court  found 
that  there  was  due  to  Mrs.  McDonald  upon  her  said  stock 
business  with  McKenzie  the  sum  of  five  thousand  seven  hun- 
dred and  sixty-nine  dollars  and  fifty-two  cents,  and  judgment 
was  rendered  against  Kaufmann  for  that  amount,  the  judgment 
being  "that  the  plaintiflFs  have  and  receive  of  and  from  the 
defendant  C.  H.  Kaufmann,  the  sum  of  five  thousand  seven 
hundred  and  sixty-nine  dollars  and  fifty-two  cents,  and  that 
execution  issue  therefor."  Kaufmann  appeals  from  the  judg- 
ment and  from  an  order  denying  him  a  new  trial. 

Appellant  contends  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  He  also  makes  a 
number  of  other  points,  as,  for  instance,  that  Kaufmann,  being 
an  assignee  under  the  code,  the  money  was  in  custodia  legis^ 
and  not  subject  to  levy;  that  Mrs.  McDonald  could  not  have 
maintained  this  action,  and  therefore,  as  plaintiffs  can  have 
no  greater  right  by  virtue  of  the  garnishment  than  their  judg- 
ment debtor  had,  they  cannot  maintain  it;  that  the  court 
erred  in  refusing  to  make  certain  assignees  of  Mrs.  McDonald 
defendants;  that  as  the  notice  of  garnishment  was  served  De- 
cember 31, 1886,  the  cause  of  action  founded  on  it  was  barred 
before  the  action  was  commenced;  that  the  judgment  in  Herr- 
lich V.  McDonald  was  rendered  in  November,  1881,  and  was 
itself  outlawed;  and  that  various  fatal  errors  were  committed 
in  rulings  upon  the  admissibility  of  evidence;  but  these  and 
other  points  made  by  appellant  we  do  not  deem  it  necessary 
to  discuss,  because,  in  our  *''*  opinion,  the  complaint  does 
not  state  a  cause  of  action.  (It  also  appears  that  before  the 
notice  of  garnishment,  McDonald  had  made  an  assignment 
[claimed  by  respondent  to  be  fraudulent]  of  her  debt  from 
McKenzie  to  one  Scott,  and  notified  Kaufmann  thereof;  that 
Scott  assigned  to  one  Potter,  and  Potter,  in  turn,  to  one  Davis, 
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that  one  Knowlton,  before  said  garnishment,  commenced  an 
action  against  McKenzie,  Kaufmann,  and  others,  praying  that 
the  various  sums  due  the  several  creditors  of  McKenzie  in 
Kaufmann's  hands  be  ascertained;  that  the  plalntiflF  herein 
intervened  in  said  action,  but  afterwards  withdrew  her  inter- 
vention, and  that  judgment  was  rendered  therein  that  said 
Davis  was  entitled  to  the  moneys  sued  for  by  plaintiffs  in  the 
case  at  bar.  There  are  other  complications,  also,  not  neces- 
sary to  be  here  mentioned.) 

The  complaint  goes  upon  the  theory  that  the  plaintiff 
herein,  Herrlich,  having  a  money  judgment  against  Mrs.  Mc» 
Donald,  and  having,  upon  an  execution  thereon,  served  Kauf- 
mann with  a  notice  of  garnishment,  thereby  acquired  as  direct 
a  cause  of  action  against  the  latter  as  in  any  case  where  tn- 
debitatia  assumpsit  would  lie.  But  this  is  not  the  law.  Tliere 
is,  at  common  law,  no  privity  between  a  judgment  creditor 
and  his  debtor's  debtor;  there  is  no  contract  relation  betweea 
them,  and  no  relation  of  any  kind  which,  of  itself,  gives  the 
former  a  direct  cause  of  action  at  law  against  the  latter. 

Formerly,  assets  of  a  judgment  debtor  which  could  not  be 
effectively  seized  by  the  sheriff  under  an  execution,  such  as  a 
debt  owing  to  the  defendant,  could  be  reached,  upon  a  proper 
showing,  through  a  court  of  equity  by  means  of  a  creditor's 
bill  or  suit,  but  in  this  state,  artd  in  most  of  the  other  states, 
a  legal  remedy  is  afforded  by  statutes  providing  for  proceed- 
ings supplementary  to  execution,  and  the  general  rule  is  that 
when  there  are  such  statutory  proceedings  they  must  be 
pursued. 

The  Code  of  Civil  Procedure  of  this  state,  from  section  716 
to  section  721,  specifically  provides  how  a  judgment  creditor 
may  proceed  against  a  debtor  of  his  judgment  debtor.  Those 
sections  provide,  in  brief,  that  after  the  issuing  of  an  execu- 
tion, upon  a  showing,  by  affidavit  or  otherwise,  that  a  person 
is  indebted  to  the  judgment  debtor  in  an  amount  exceeding 
fifty  dollars,  the  judge  may  order  such  person  to  appear  and 
answer  concerning  *''*  such  alleged  indebtedness;  if  he  ad- 
mits the  indebtedness  he  may  be  ordered  to  apply  the  amount 
thereof  to  the  satisfaction  of  the  judgment;  if  he  denies  any 
indebtedness,  and  the  denial  seems,  after  a  hearing,  to  be 
bona  fide,  the  court  or  judge  may  authorize  the  judgment 
creditor  to  institute  a  suit  against  such  person  to  recover  such 
alleged  debt.  Now,  in  the  case  at  bar,  the  plaintiffs  entirely 
ignored  these  statutory  provisions;  and  without  procuring  an 
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order  for  appellant  to  appear  and  answer,  and  without  any 
order  authorizing  them  to  commence  an  action  against  appel« 
lant,  brought  this  suit  upon  the  theory  of  a  direct  liability  of 
appellant  to  them,  as  hereinbefore  stated. 

It  has  been  several  times  held  by  this  court  that  the  statu- 
tory proceedings  about  proceedings  supplementary  to  execu- 
tion are  a  substitute  for  a  creditors'  bill.  In  Adams  v.  Hackettf 
7  Cal.  201,  the  court  say:  "In  reference  to  the  chapter  pre- 
scribing the  mode  of  proceedings  supplementary  to  execution, 
it  seems  clear  that  those  provisions  were  intended  as  a  sub- 
stitute for  what  was  called  *  a  creditors'  bill.'  This  is  so 
stated  by  the  practice  commissioners  in  their  original  note  to 
this  chapter  in  the  New  York  code.  The  design  was,  in  the 
language  of  those  commissioners,  '  to  furnish  a  cheaper  and 
«asier  method.'  The  different  sections  of  this  chapter  when 
taken  together  form  a  consistent  and  harmonious  whole;  and 
when  fairly  and  liberally  carried  out,  afford  a  cheaper  and 
easier  method  than  the  former  one  by  creditors'  bill." 

In  Pacific  Bank  v.  Robinson,  57  Cal.  522,  40  Am.  Rep.  120, 
the  court  say:  "Proceedings  under  sections  714  to  721  and 
section  574  of  the  Code  of  Civil  Procedure  were  intended  as  a 
substitute  for  the  creditors'  bill  as  formerly  used  in  chancery: 
Adams  v.  Hackeit,  7  Cal.  201;  Lynch  v.  Johnson,  48  N.  Y.  33. 
So  that  any  property  which  was  reached  by  a  creditors'  bill 
may  now  be  reached  by  the  process  of  proceedings  supple- 
mentary to  execution."  In  Habenicht  v.  Lissak,  78  Cal.  357, 
12  Am.  St.  Rep.  63,  the  court  say:  "  In  Pacific  Bank  v.  Robin* 
ton,  57  Cal.  520,  40  Am.  Rep.  120,  it  was  held  that  the  pro- 
ceedings supplementary  to  execution  are  intended  to  take 
the  place  of  the  creditors'  bill."  See  also  McCullough  v.  Clark, 
41  Cal.  302;  High  v.  Bank  of  Commerce,  95  Cal.  386;  29  Am. 
St.  Rep.  121;  also,  Graham  v.  La  Cross  eetc.  R.  R.  Co.,  *'*  10 
Wis.  459;  Ilezter  v.  Clifford,  5  Col.  168;  and  cases  cited  in 
note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  501.  in  support  of  the 
statement  therein  made  that  "in  nearly  all  of  the  states  these 
proceedings  supplemental  to  execution  are  regarded  as  a  sub- 
stitute for  the  creditors*  bill  of  the  chancery  practice."  It  is 
not  necessary,  however,  to  go  to  the  length  of  saying  that  a 
creditors'  bill  could  not  be  sustained  here  under  any  circum- 
stances; for  there  might,  perhaps,  be  cases  in  which  the 
statutory  proceedings  would  not  afford  adequate  relief ;  but 
they  must  be  pursued,  unless  in  those  exceptional  cases  in 
which  it  appears  that  equity  must  be  invoked  because  legal 
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remedies  are  unavailing.  The  law  is  correctly  stated  in 
Freeman  on  Executions,  section  394,  where  the  author  says 
that  proceedings  supplementary  to  execution  "  supplant  pro- 
ceedings in  equity,  unless  some  special  ground  exists  upon 
which  to  invoke  the  power  of  chancery."  And  in  the  case  at 
bar  there  was  no  such  ground.  "A  code  of  procedure  is 
usually  understood  as  presenting  remedies  which  are  exclu- 
sive in  their  nature,  and  which,  when  applicable  to  the  relief 
sought,  exclude  or  supplant  all  other  modes  of  redress": 
Freeman  on  Executions,  sec.  394.  And  there  is  no  need  hero 
of  inquiring  how  strictly  the  statutory  provisions  must  bo 
followed,  because  in  the  case  at  bar  there  is  no  pretense  that 
they  were  followed  at  all.  The  case  of  Roberts  v.  Landecker^ 
9  Cal.  262,  cited  by  appellant,  is  not  in  point.  In  that  case 
Landecker  had  been  garnished  on  a  writ  of  attachment,  and 
it  was  averred  that  at  the  time  of  notice  of  garnishment  ho 
had  in  his  possession  goods  of  the  defendant,  which  he  after- 
wards fraudulently  disposed  of  and  converted  to  his  own  use. 
The  Practice  Act  made  the  garnishee  on  attachment  "  liable 
to  the  phiintiff"  for  the  property  in  his  hands  at  date  of 
garnishment,  and  the  court  construed  this  to  mean  a  statu- 
tory liability  upon  which  a  direct  action  could  be  brought, 
and  held  that  proceedings  supplementary  to  execution  did 
not  apply  to  it;  but  there  is  no  such  provision  respecting  a 
garnishment  upon  execution,  and  the  court  makes  the  dis- 
tinction. Speaking  of  the  sections  relating  to  proceedings 
supplementary  to  execution,  the  court  in  that  case  say: 
"There  is  nothing  in  the  chapter  concerning  attachments 
that  refers  to  these  sections,  and  nothing  in  the  proceedings 
supplementary  to  the  execution  *'"'  that  properly  applies  to 

the   peculiar   circumstances  of  this  case They  (tho 

plaintiffs)  sue  upon  a  statutory  liability  for  the  value  of  tho 
property.  The  proceedings  supplementary  to  execution  have 
another  object  in  view.  They  seek  to  subject  the  property 
itself  to  sale  under  execution,  or  the  debt  to  collection."  Tho 
provisions  of  the  statute  at  that  time  were  the  same  as  thoso 
now  embraced  in  the  code. 

But  if  it  should  be  conceded  that  in  a  case  like  the  one  at 
bar  the  statutory  provisions  could  be  ignored  and  relief  sought 
in  a  court  of  equity  by  means  of  a  creditors'  bill,  still  the  com- 
plaint here  is  entirely  insufficient.  Before  equity  can  be  in* 
yoked  in  such  a  case  it  must  be  shown  that  remedies  at  law 
have  been  exhausted,  or  would  be  unavailing;  and  with  cer- 
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tain  exceptions,  of  which  the  case  at  bar  is  not  one,  a  neces- 
sary averment  in  a  creditors'  bill  is  that  an  execution  has 
been  returned  unsatisfied :  Pacific  Bank  v.  Robinson,  57  CaL 
522;  40  Am.  Rep.  120;  Mesmer  v.  Jenkins,  61  Cal.  153;  Ear- 
ns  V.  Taylor,  15  Cal.  349.  "  When  a  judgment  creditor  de- 
sires to  bring  a  creditors'  bill  for  the  purpose  of  reaching 
assets  which  are  not  subject  to  execution  at  law,  he  must  gen- 
erally take  out  execution  upon  his  judgment,  place  it  in  the 
sheriff's  hands,  and  wait  till  that  officer  makes  a  return 
thereon  showing  that  he  can  find  no  property  subject  thereto. 
By  this  means  he  completely  exhausts  his  legal  remedies  and 
shows  that  they  are  unavailing.  Then  and  not  before  he  may 
successfully  invoke  the  aid  of  equity  to  reach  equitable  assets"; 
Freeman  on  Executions,  sec.  428,  and  notes.  "  It  is  a  neces- 
sary result  from  the  whole  theory  of  the  creditors'  suits  that 
jurisdiction  in  equity  will  not  be  entertained  where  there  is  a 
remedy  at  law":  Pomeroy's  Equity  Jurisprudence,  sec.  1415, 
and  notes. 

Now  in  the  complaint  in  the  case  at  bar  there  is  not  only  a 
failure  to  aver  the  return  of  an  execution  nulla  bona  or  at  all, 
but  there  is  an  affirmative  averment  that  the  judgment  debtor, 
Mrs.  McDonald,  has  always  been  "  fully  able  to  pay  the  whole 
of  said  judgment  and  execution,  and  has  and  always  has  had 
ample  moneys  and  properties  to  make  said  payment." 

*'*  The  judgment  and  order  appealed  from  are  reversed 
and  the  cause  remanded. 

Fitzgerald,  J.,  and  De  Haven,  J.,  concurred. 

Hearing  in  Bank  denied. 

Creditor's  Suit — Exhausting  Remkdt  at  Law. — A  creditor  mnst  ex- 
haust his  legal  remedies  before  applying  to  equity  to  aid  him  in  subjecting 
the  property  of  his  debtor  to  the  payment  of  his  debt:  MtdUn  v.  Hewett,  103 
Mo.  639;  Russell  v.  Chicago  etc  Sav.  Bank,  139  111.  538;  Thurmond  v.  Beese, 
3  Ga.  449;  46  Am.  Dec.  440,  and  note;  McOough  v.  Insurance  Bank,  2  Ga. 
151;  46  Am.  Dec,  382,  and  note;  Hopkins  v.  Joyce,  78  Wis,  443.  Equity  ia 
ancillary  to  law  in  aiding  creditors  by  judgment  and  execution  in  our  own 
courts  where  it  is  necessary  for  their  satisfaction:  McLure  v.  Benceni,  2Ired. 
Eq.  M3;  40  Am.  Dec.  437;  see  also  the  extended  note  to  Quarl  v.  Abbett,  52 
Am.  Rep.  673. 

Execution. — Proceedings  Supplementary  to  as  a  Substitutb  to 
Ckedixors'  Bills  is  thoroughly  discussed  in  the  extended  note  to  Lathrop  r, 
Clapp,  100  Am.  Dec.  501;  see  also  High  r.  Bank  qf  Commerce,  95  CaL  386| 
29  AoL  St  Rep.  121,  and  note. 
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People  v.  Gleason, 

[99  Califoenia,  359.] 

Obiminal  Law. — Th«  Crimk  of  Attempt  to  Commit  Incest  may  be  com- 
mitted though  the  female  upon  whom  the  attempt  waa  made  did  nol 
consent,  but  on  the  contrary,  resisted  with  force. 

Obiminal  Law — Incest,  ArrEMPr  to  Commit. — The  overt  acts  necessary  to 
constitute  the  crime  of  attempt  to  commit  incest  are  sufficiently  estab- 
lished when  the  evidence  tends  to  prove  that,  but  for  the  resistance  of 
the  female,  incest  would  have  resulted  from  the  acts  done  and  attempted. 

Attorney- General  W.  H.  H.  Hart,  for  the  appellant. 
Carroll  Cook,  for  the  respondent. 

S59  Vanclief,  C.  The  defendant  was  accused  and  found 
guilty  of  the  crime  of  "attempt  to  commit  incest"  with  his 
daughter,  aged  fourteen  years  and  seven  months.  On  motion 
of  defendant,  the  court  below  granted  him  a  new  trial,  and 
this  appeal  is  by  the  people  from  an  order  granting  a  new 
trial. 

The  evidence,  without  any  conflict,  shows  that  the  defend- 
ant, both  by  solicitation  and  overt  acts,  attempted  to  have 
carnal  connection  with  his  daughter;  that  the  attempt  pro- 
ceeded to  the  extent  of  contact  of  sexual  organs,  lacking  only 
penetration,  to  consummate  the  act;  and  that  it  was  without 
her  consent  and  against  her  will  and  active  resistance. 

It  appears  that  the  new  trial  has  granted  on  the  ground 
that  the  crime  charged  could  not  have  been  committed  with- 
out the  consent  of  the  daughter;  and  the  record  shows  no 
other  ground  upon  which  the  order  can  be  sustained. 

Conceding  that  the  consent  of  both  parties  to  the  carnal 
intercourse  is  necessary  to  constitute  the  crime  of  incest,  it 
does  not  follow,  as  contended  by  counsel  for  respondent,  that 
a  man  may  not  be  guilty  of  the  crime  of  attempting  to  com- 
mit incest,  without  the  consent  of  the  woman  with  whom. he 
attempts  to  commit  the  latter  crime.  His  intent  to  commit 
the  crime  of  incest  '*•  and  his  concurrent  overt  acts  in  the 
use  of  means  adapted  to  the  immediate  perpetration  and  con- 
summation thereof,  are  sufficient  to  constitute  a  criminal 
attempt  to  commit  the  crime  of  incest;  and  the  failure  of 
Buch  means  to  effect  the  purpose  intended  will  not  exculpate 
him. 

There  may  be  found  some  conflict  of  the  authorities  as  to 
whether  mere  solicitation  to  commit  incest,  adultery,  or  sod- 
omy is  an  adequate  overt  act  in  the  composition  of  a  crim- 
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inal  attempt  to  commit  either  of  those  crimes;  but  that  such 
overt  acts  as  were  proved  in  this  case  are  sufficient  there  seems 
to  have  been  no  question.  This  conclusion,  I  think,  is  war- 
ranted by  the  text,  and  the  authorities  cited  in  chapter  51  of 
Bishop  on  Criminal  Law,  8th  ed.,  sections  723-772,  especially 
eections  767  and  768. 

I  think  the  order  should  be  reversed,  and  the  cause  re- 
manded with  directions  to  the  court  below  to  proceed  to  judg- 
ment on  the  verdict  of  the  jury. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  the  court  below  to  proceed  to  judgment  on  the  verdict 
of  the  jury. 

Harrison,  J.,  Garoutte,  J.,  McFarland,  J. 


Incest.— CoNSKNT  o»  Fkmale,  Whether  Necessary:  See  the  extended 
note  to  Commonwealtk  v.  Bakenian,  41  Am.  Rep.  249.  The  question  of  the 
consent  or  nonconsent  of  the  female  does  not  necessarily  enter  into  the 
offense  of  incest.  The  prosecution  may  be  maintained  upon  evidence  that 
establishes  her  nonconsent:  Schoen/eldt  v.  State,  30  Tex.  App.  695.  Rape, 
by  forcible  ravishment  and  incest,  cannot  be  committed  by  the  same  act,  aa 
incest  is  accomplished  by  the  coucurriug  assent  of  two  persons,  while  rape 
is  committed  through  the  impelling  will  of  one:  State  r,  JarvUf  20  Or.  437; 
23  Am.  St.  Rep.  141. 


Ex  PARTE  Gould. 

[99  Califoekia,  360.] 

WriNEssES. — A  Person  Accused  of  Contempt  of  Court  Cannot  Be  Coh« 
FELLED  to  submit  to  examination  as  a  witness  on  the  hearing  of  an 
order  to  show  cause  why  he  should  not  be  adjudged  guilty  of  contempt 
and  punished  therefor,  if  the  constitution  of  the  state  declares  that  no 
person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself. 

Contempt  of  Court  Is  a  Public  Offense  by  the  laws  of  California,  punish* 
able  by  indictment  or  information,  as  well  as  by  summary  proceedings 
provided  by  the  code.  Therefore,  a  proceeding  to  punish  a  contempt, 
though  it  is  alleged  to  have  been  committed  in  a  civil  action,  in  a  criin* 
inal  action  in  which  the  accused  cannot  be  compelled  to  testify  against 
himself. 

C  W.  Cro88  and  W.  0,  Van  Fleets  for  the  petitioner, 
R.  E.  Bevan,  contra. 

••*  Harrison,  J.     In  an  action  pending  in  the  superior 
court  in  and  for  the  county  of  Yuba,  wherein  the  county  of 
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Sacramento  is  plaintiff  and  the  petitioner  one  of  the  defend- 
ants, a  writ  of  injunction  was  served  upon  the  defendant  re- 
quiring him  to  refrain  from  doing  certain  acta  therein  specified. 
While  this  writ  was  in  full  force  the  petitioner  was  charged 
before  said  court  with  having  violated  its  terms,  and  was  or- 
dered to  show  cause  why  he  should  not  be  adjudged  guilty  of 
contempt  therefor.  Upon  the  hearing  of  this  charge  the  court 
required  the  petitioner  to  be  sworn  as  a  witness,  to  which  he 
objected  upon  the  ground  that  he  could  not  be  compelled  to 
be  a  witness  against  himself  in  the  proceedings,  for  the  reason 
that  they  were  of  a  criminal  nature.  The  court,  however, 
overruled  his  objection  and  required  him  to  be  sworn  as  a 
witness,  and  he,  acting  under  the  advice  of  his  counsel,  still 
declining  and  refusing  to  be  sworn  for  the  aforesaid  reason, 
the  court  adjudged  him  guilty  of  contempt  and  committed 
him  to  the  county  jail,  there  to  remain  until  he  should  purge 
himself  of  said  contempt  by  consenting  to  be  sworn  as  a  wit- 
ness in  said  case,  and  to  testify  therein. 

Article  1,  section  13,  of  the  constitution  of  this  state,  de- 
clares that:  "No  person  shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself."  Section  1323  of  the 
Penal  Code  provides  that  "a  defendant  in  a  criminal  action 
or  proceeding  oannot  be  compelled  to  be  a  witness  against 
himself." 

Contempt  of  court  is  a  public  offense,  and  by  section  166  of 
the  Penal  Code  is  expressly  declared  to  constitute  a  misde- 
meanor, and  the  refusal  of  a  witness  to  be  sworn  is  an  offense 
committed  in  the  presence  of  the  court.  It  is  none  the  less  a 
criminal  offense  that  the  statute  authorizes  it  to  be  punished 
by  indictment  or  information  as  well  as  by  the  summary  pro- 
ceedings provided  in  sections  1209-1222  of  the  Code  of  Civil 
Procedure.  By  these  provisions  the  procedure  for  the  inves- 
tigation of  the  charge  is  analogous  to  the  criminal  procedure, 
and  the  judgment  against  the  person  guilty  of  the  offense  is 
visited  with  fine,  or  imprisonment,  or  both — the  essential 
elements  of  '**  a  judgment  for  a  criminal  offense.  "Con- 
tempt of  court  is  a  specific  criminal  offense.  It  is  punished 
sometimes  by  indictment  and  sometimes  in  a  summary  pro- 
ceeding, as  it  was  in  this  case.  In  either  mode  of  trial  the 
adjudication  against  an  offender  is  a  conviction,  and  the  com- 
mitment in  consequence  is  execution":  Williarmon'a  Case,  26 
Pa.  St.  19;  67  Am.  Dec.  374.  "  Although  the  alleged  mis- 
conduct of  the  defendants  occurred  in  the  progress  of  a  civil 
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action,  the  proceeding  to  punish  them  for  such  misconduct  is 
no  part  of  the  process  in  the  civil  action,  but  is  in  the  nature 
of  a  criminal  prosecution.  Its  purpose  is  not  to  indemnify 
the  plaintiff  for  any  damages  he  may  have  sustained  by  rea- 
son of  such  misconduct,  but  to  vindicate  the  dignity  and  au- 
thority of  the  court.  It  is  a  special  proceeding,  criminal  in 
character,  in  which  the  state  is  the  real  plaintiff  or  prosecutor": 
Eaight  v.  Lucia,  36  Wis.  360.  In  Ex  parte  Hollis,  59  Gal.  408, 
it  was  said:  "  To  adjudge  a  party  guilty  of  contempt  of  court, 
for  which  he  is  fined  and  imprisoned,  is  to  adjudge  him  guilty 
of  a  specific  criminal  offense.  The  imposition  of  the  fine  is  a 
judgment  in  a  criminal  case":  See  also  Ex  parte  Kearny ^  7 
Wheat.  38;  Ex  parte  Crittenden,  62  Gal.  534;  New  Orleans  v. 
Steamship  Co.,  20  Wall.  387;  In  re  Mullee,  7  Blatchf.  23; 
Rapalje  on  Gontempts,  sec.  21.  In  Boyd  v.  United  States,  116 
U.  S.  616,  Justice  Bradley  has  given  an  exhaustive  and  inter- 
esting historical  discussion  of  the  power  of  a  court  to  compel 
a  defendant  in  a  criminal  proceeding  to  give  testimony  against 
himself.  In  that  case  an  information  was  filed  against  cer- 
tain property  for  its  confiscation  under  the  revenue  laws  of 
the  United  States,  and  the  claimants  having  been  directed  by 
the  court  to  produce  in  evidence  certain  invoices  for  the  pur- 
pose of  establishing  the  claim  of  the  government,  objected 
thereto  on  the  ground  that  the  statute  under  which  the  order 
was  made  was  in  violation  of  the  fourth  and  fifth  amendments 
to  the  constitution.  It  was  held  that  although  the  proceeding 
was  in  rem  and  in  the  nature  of  a  civil  proceeding,  yet  an  ac- 
tion for  the  forfeiture  of  property  for  the  violation  of  law  is, 
in  effect,  a  criminal  proceeding,  and  that  the  owner  of  the 
goods,  after  making  his  claim,  is  entitled  to  all  the  privileges 
which  appertain  to  a  person  who  is  prosecuted  for  a  forfeiture 
of  his  property  by  reason  of  committing  a  criminal  offense, 
and  *•'  cannot  be  compelled  to  furnish  evidence  against 
himself.  Personal  liberty  is,  however,  more  sacred  than 
mere  rights  of  property,  and  the  reasons  for  protecting  the 
owner  of  property  against  being  compelled  to  give  evidence 
against  himself  in  a  proceeding  for  its  forfeiture  are  in  the 
same  degree  more  cogent  when  his  personal  liberty  is  at  stake. 
It  was  said  by  Justice  Bradley  in  the  case  last  cited:  "Con- 
stitutional provisions  for  the  security  of  person  and  property 
should  be  liberally  construed.  A  close  and  literal  construc- 
tion deprives  them  of  half  their  efficacy  and  leads  to  gradual 
depreciation  of  the  right,  as  if  it  consisted  more  in  sound  than 
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in  substance.  It  is  the  duty  of  courts  to  be  watchful  for  the 
constitutional  rights  of  the  citizen  and  against  any  stealthy 
encroachments  thereon.  Their  motto  should  be,  obata  prtn^ 
cipiisJ* 

We  hold,  therefore,  that  the  court  was  not  authorized  to 
direct  the  petitioner  to  be  sworn  as  a  witness  in  the  proceed- 
ing, and  that  its  order  adjudging  him  guilty  of  contempt  for 
his  refusal  and  punishing  him  therefor  was  without  authority, 
and  that  the  petitioner  should  be  discharged,  and  it  is  so  or- 
dered. 

Db  Haybn,  J.,  McFabland,  J.,  and  Fitzgbbald,  J.,  con- 
curred.   

CoirrBKFT  A  Cbihikai.  Ojtbnss. — A  contempt  proceeding  instituted  for 
the  purpose  of  vindicating  the  dignity  and  preserving  the  power  of  the  coorl 
is  criminal  and  punitive  in  its  nature:  Thomp$on  v.  Pennsylvania  R.  R.  Co., 
48  N.  J.  Eq.  105;  State  r.  Cunningham,  33  W.  Va.  607;  ExparU  Ah  Men,  77 
Oal.  198;  11  Am.  St.  Rep.  263,  and  note;  Ex  parie  Robertam,  27  Tex.  App. 
628;  11  Am.  St.  Rep.  207,  and  note.  A  proceeding  against  an  attorney  as 
an  officer  of  the  court  for  contempt  ia  a  proceeding  for  a  criminal  offense: 
State  V.  Ralphmyder,  34  W.  Va.  352. 

Witness— Privilege— Contempt. — A  party  cited  for  contempt  in  induo* 
ing  witnesses  to  absent  themselves  from  court  is  charged  with  a  statutory 
crime  in  addition  to  the  contempt,  and  cannot  be  compelled  as  a  witness  to 
prove  contempt  and  thus  criminate  himself  as  to  the  other  crime:  /»  rt 
Ifickdl,  47  Kan.  734;  27  Am.  St.  Rep.  315,  and  note. 


In  be  James. 

[99  CALITOBNIi.,  874.] 

A  Dborks  Of  DivoRO  Reqularlt  Obtaimbd  in  On*  Stati  bt  a  Citi> 
UKN  THBREor  against  a  nonresident,  constructively  served  with  process 
in  the  action  and  without  other  notice,  and  which  is  valid  in  the  state 
where  rendered,  is  equally  valid  in  a  sister  state. 

JimiSDiOTiON. — A  Judgment  Upon  a  Defective  Complaint  Cannot  Ba 
CoLLATEBALLT  attacked  because  of  such  defect.  The  action  of  the 
court  in  expressly  or  impliedly  determining  the  complaint  to  be  sufficient, 
and  rendering  judgment  thereon  in  accordance  with  its  prayer,  can  be 
nothing  more  than  error.  It  is  sufficient  that  the  complaint  informs  the 
court  and  the  defendant  of  the  relief  demanded  and  of  the  facts  upon 
which  the  right  to  such  relief  is  based. 

A  Jdoombnt  Record  of  Another  Stats  Mat  Be  Collateballt  Impeached 
by  extrinsic  evidence  showing  that  the  court  pronouncing  the  judgment 
did  not  have  jurisdiction,  though  the  record  recites  the  existence  of  the 
jnrisdiotion  sought  to  be  disproved. 


Aug.  1893.]  In  be  Jambs.  61 

JODOMENT  OF  CoURT  OF   SiSTER  StATB. — If  ThERK  Is  A  SUBSTANTIAL  COK- 

7LICT  OF  Evidence  as  to  the  facts  necessary  to  sustain  the  jurisdictioa 
of  a  court  of  another  state  to  pronounce  the  judgment  relied  upon,  the 
implied  finding  of  the  trial  court  in  favor  of  such  jurisdiction  and  th« 
facta  necessary  to  support  it,  will  not  be  reviewed  upon  appeal. 

JuKisDiCTioN,  Defect  in  Obtaining. — There  Is  a  Clear  Distinction  Be- 
tween an  entire  want  of  jurisdiction  and  an  irregularity  in  some  one 
of  the  steps  taken  to  obtain  it.  If  the  statute  concerning  constructive 
service  of  process  upon  nonresidents  in  suits  for  divorce  authorizes  an 
order  to  be  made  by  the  clerk  of  the  court  in  vacation,  and  to  be  pab« 
liihed  as  in  such  statute  designated,  the  fact  that  the  clerk  fails  to  sign 
the  order,  which  he  makes  and  enters  in  the  proper  book  in  his  office,  is 
•  mere  irregularity,  and  a  judgment  based  upon  due  publication  of  such 
order  is  valid. 

DnroRCE  From  Bed  and  Board,  Effect  Ufon  Party  Already  Divorobd. 
If  after  a  divorce  has  been  granted  to  a  husband,  he  returns  to  the 
state  where  his  former  wife  is,  and  is  there  sued  by  her  for  a  divorce' 
from  bed  and  board,  and  a  judgment  is  entered  in  her  favor  without  his 
interposing  his  divorce  by  a  plea  in  bar  or  otherwise,  this  second  divorce 
does  not  invalidate  the  first,  nor  change  bis  status  of  an  unmarried  man 
established  by  his  divorce,  and  therefore  in  a  contest  between  his  wife  and 
a  woman  married  to  him  after  the  entry  of  both  decrees  of  divorce,  hie 
first  divorce  is  still  operative  and  sustains  the  second  marriage. 

Horace  W.  Philbrookj  for  the  appellant. 

Z.  N.  Goldsby  and  Joseph  H.  Skirm,  for  the  respondent. 

•**  De  Haven,  J.  This  proceeding  was  commenced  in  the 
superior  court  of  Santa  Cruz  county  under  the  provisions  of 
section  1383  of  the  Code  of  Civil  Procedure,  and  the  peti- 
tioner therein,  Sarah  M.  James,  appeals  from  an  order  of  that 
court  refusing  to  revoke  letters  of  administration  theretofore 
issued  to  the  respondent,  Leonora  A.  James,  upon  the  estate 
of  William  E.  James,  deceased,  and  also  refusing  to  grant 
letters  of  administration  upon  the  said  estate  to  the  petitioner. 

The  petitioner  and  the  respondent  each  claims  to  be  the 
widow  of  the  deceased,  and  these  conflicting  claims  present 
the  general  question  which  the  court  is  required  to  determine 
at  this  time. 

The  petitioner,  Sarah  M.  James,  was  married  to  the  de- 
ceased in  the  state  of  New  York,  in  the  year  1859,  and  they 
lived  together  in  that  relation  until  1871,  when  they  sepa- 
rated. Thereafter  James  went  to  Missouri,  and  on  May  18, 
1874,  commenced  in  one  of  the  circuit  courts  of  that  state  an 
action  against  petitioner  for  a  divorce,  and  on  July  3,  1874, 
obtained  a  decree  purporting  to  dissolve  the  bonds  of  matri- 
mony theretofore  existing  between  himself  and  the  petitioner. 
The  petitioner  here  was,  during  all  the  time  of  the  pendency 
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of  the  divorce  proceedings,  a  resident  of  the  state  of  New 
York,  and  had  no  actual  knowledge  of  the  pendency  of  that 
action,  the  process  therein  having  been  served  by  publication 
only.  James  subsequently  became  a  resident  of  this  state, 
and  in  February,  1883,  married  the  respondent,  then  Leonora 
A.  King,  in  the  county  of  Santa  Cruz,  in  this  state,  and  there- 
after they  lived  together  as  husband  and  wife  until  about  the 
time  of  his  death,  which  occurred  in  April,  1887. 

It  will  be  seen  from  the  foregoing  statement  that  the  de- 
cision of  this  case  must  turn  upon  the  question  of  the  validity 
of  the  decree  of  divorce  which  the  deceased  obtained  in  the 
state  of  Missouri,  and  as  to  what  effect  shall  be  given  to  it  in 
this  state. 

While  there  is  some  conflict  in  the  decisions  upon  this 
point,  we  entertain  no  doubt  that  a  decree  of  divorce  which 
has  been  •*•  regularly  obtained  in  one  state,  by  a  citizen 
thereof,  against  a  nonresident  defendant  constructively  served 
with  process  in  the  action,  and  without  other  notice,  and 
which  is  valid  and  effectual  in  the  state  in  which  such  decree 
is  rendered,  is  equally  valid  in  a  sister  state:  Ditson  v.  Ditson^ 
4  R.  I.  87;  Leith  v.  Leith,  39  N.  H.  20;  Qould  v.  Crow,  57  Mo. 
200;  2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sees.  156, 
157, 199  e.  See  also  Pennoyer  v.  Neff,  95  U.  S.  734, 735;  Cheely 
v.  Clayton,  110  U.  S.  701. 

We  do  not  understand  the  appellant  to  question  this  propo- 
sition, but  her  contention  is  that  the  decree  referred  to  if 
absolutely  void:  1.  Because  the  complaint  in  the  action  in 
which  the  decree  was  given  did  not  state  sufficient  facts  to  en- 
title the  plaintiff  therein  to  a  divorce;  2.  That  the  court  did 
not  have  jurisdiction  to  render  it,  for  the  reason  that  the  de- 
ceased was  not  a  resident  of  the  state  of  Missouri  for  one  year 
next  before  the  commencement  of  the  action  resulting  in  the 
decree,  such  residence  being  necessary  under  the  laws  of  that 
state  in  order  to  give  its  courts  jurisdiction  in  actions  for 
divorce;  and  3.  Because  no  process  was  ever  issued  in  the 
action.     These  objections  will  be  noticed  in  their  order: 

1.  The  attack  here  made  upon  the  judgment  in  James  v. 
James  is  collateral,  and  it  is  well  settled  that  the  judgment  of 
a  court  having  general  jurisdiction  of  the  subject  matter  in- 
volved in  the  judgment  cannot  be  successfully  attacked  in  a 
collateral  proceeding  because  of  an  imperfect  or  defective 
complaint  in  the  action  in  which  it  was  rendered.  If  the 
facts  stated  in  the  complaint  are  not  sufficient  to  entitle 
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the  plaintiff  to  the  relief  demanded  therein  and  awarded  by 
the  judgment,  the  action  of  the  court  in  deciding  otherwise 
and  rendering  its  judgment  in  accordance  with  the  prayer  of 
the  complaint  can  be  nothing  more  than  error:  Head  v. 
Daniels,  88  Kan.  1;  Rowe  v.  Palmer^  29  Kan.  337;  Frankfurth 
V.  Anderson,  61  Wis.  107;  Van  Fleet's  Collateral  Attack,  sec. 
61.     See  also  Blondeau  v.  Snyder,  95  Cal.  521. 

The  complaint  in,  James  v.  James  was  sufficient  to  inform 
the  court  and  the  defendant  therein  of  the  relief  which  the 
plaintiff  demanded  and  of  the  facts  upon  which  he  based  his 
right  to  the  relief  sought,  and  this  was  all  that  was  necessary 
in  the  way  "'*  of  a  statement  of  facts  to  give  the  court  juris- 
diction of  the  subject  matter  of  the  action. 

2.  In  regard  to  the  second  ground  of  objection  to  the  de- 
cree in  James  y.  James,  we  agree  with  appellant  that  it  is 
competent  to  collaterally  impeach  the  record  of  a  judgment 
rendered  in  another  state  by  extrinsic  evidence  showing  that 
the  facts  necessary  to  give  the  court  pronouncing  it  jurisdic- 
tion to  proceed  did  not  exist;  and  this  is  true,  although  the 
record  sought  to  be  impeached  may  recite  the  existence  of 
such  jurisdictional  facts:  Thompsonv.  Whitman,  18  Wall. 457; 
Orover  and  Baker  Machine  Co.  v.  Radcliffe,  137  U.  S.  287; 
Starbuck  v.  Murray^  6  Wend.  148;  21  Am.  Dec.  172;  Eager  v. 
Stover,  59  Mo.  87.  But  in  this  case  there  was  a  substantial 
conflict  in  the  evidence  as  to  whether  or  not  the  deceased  was 
a  bona  fide  resident  of  the  state  of  Missouri  at  the  time  and 
for  one  year  prior  to  the  commencement  of  the  divorce  pro- 
ceeding there,  and,  this  being  so,  we  cannot  disturb  the  im- 
plied finding  of  the  court  below  to  the  effect  that  he  was  such 
a  resident,  and  had  resided  in  the  state  for  the  length  of  time 
alleged  in  his  complaint  in  that  action. 

3.  The  laws  of  the  state  of  Missouri  in  regard  to  the  con- 
structive service  of  process  upon  nonresident  defendants  in 
actions  for  divorce  were  introduced  in  evidence,  from  which 
it  appears  that  the  process  prescribed  in  such  cases  is  an 
order  made  by  "  the  clerk  or  court  in  vacation  ....  directed 
to  the  nonresidents  or  absentees,  notifying  them  of  the  com- 
mencement of  the  action,  and  stating  briefly  the  object  and 
general  nature  of  the  petition,"  etc.,  such  order  to  be  pub- 
lished for  four  weeks  "  in  some  newspaper  ....  which  the 
court,  judge,  or  clerk  making  the  order  may  designate  as 
most  likely  to  give  notice  to  the  person  to  be  notified.**  The 
order  directing  the  defendant  to  appear  in  the  divorce  pro- 
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ceedingB  of  Jamet  v.  James  was  made  by  the  clerk  of  the 
court  in  vacation.  In  form  and  contents  it  complied  with 
the  statute,  and  was  entered  by  him  in  the  proper  book  of 
record  kept  in  his  office,  but  the  name  of  the  clerk  was  not 
signed  to  such  entry.  The  copy  of  the  order  as  published 
purported  to  be  attested  by  the  clerk,  with  the  seal  of  th© 
court,  and  was  published  in  the  paper  named  in  the  order  for 
the  length  of  time  required  by  the  order  and  the  laws  of  the 
state  of  Missouri. 

"®  Upon  this  state  of  facts  the  appellant  contends  that  no 
process  was  ever  issued  in  the  action  of  James  v.  James^  and 
that  the  order  notifying  the  petitioner  here  to  appear  as  de- 
fendant therein  was  absolutely  void,  because  of  the  failure  of 
the  clerk  to  sign  the  same  as  entered  by  him  in  the  records 
of  the  court,  and  that  the  default  judgment  taken  against  the 
petitioner  here  as  defendant  in  that  action  was  and  is  for  this 
reason  void  in  the  broadest  sense  of  that  word,  and  must  be 
BO  held  in  this  collateral  attack  upon  that  judgment;  but  we 
do  not  think  so.  In  the  cases  of  Wilson  v.  Owen^  45  Ala.  451, 
Costley  v.  Driver^  45  Ala.  230,  Winnemore  v.  Mathews,  45  Ala. 
449,  cited  by  appellant,  and  also  in  Sheppard  v.  Powers,  50 
Ala.  377,  it  was  held  that  a  summons  not  signed  by  the  clerk 
issuing  it  is  invalid,  and  will  not  support  a  judgment  by  de- 
fault But  the  question  arose  in  each  of  these  cases  upon  a 
direct  appeal  from  the  judgment  based  upon  such  defective 
summons,  and  not  in  a  collateral  attack  upon  the  judgment 
as  in  the  case  at  bar.  And  as  the  rule  in  relation  to  the  effect 
of  errors  or  irregularities  of  practice  in  obtaining  a  judgment 
is  not  the  same  in  the  case  of  a  direct  appeal  from  the  judg- 
ment, as  when  the  judgment  is  collaterally  assailed  upon  the 
same  grounds,  we  do  not  regard  the  cases  just  referred  to  as 
any  authority  for  the  proposition  that  a  judgment  regular  in 
all  other  respects  must  be  held  void  when  collaterally  brought 
under  review, .  because  of  such  an  infirmity  in  the  process 
upon  which  it  is  based.  There  is  a  clear  distinction  between 
the  entire  want  of  jurisdiction  and  an  irregularity  in  some 
one  of  the  steps  taken  in  obtaining  jurisdiction.  In  the 
former  case  the  judgment  is  absolutely  void  at  all  times,  and 
whenever  brought  forward  or  called  in  question,  but  in  the 
latter  case  the  judgment  is  valid  until  reversed  or  set  aside. 

"No  principle  of  law,"  says  Mr.  Black  in  his  work  on 
Judgments,  "is  more  firmly  settled  than  that  a  judgment  of 
a  court  of  competent  jurisdiction,  so  long  as  it  stands  in  full 
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force  and  unreversed,  cannot  be  impeached  in  any  collateral 
proceeding  on  account  of  mere  errors  or  irregularities  not  go- 
ing to  the  jurisdiction":  1  Black  on  Judgments,  sec.  261.  See 
also  1  Freeman  on  Judgments,  4th  ed.,  sec.  126.  In  the  case 
of  Ambler  v.  Leach^  16  W.  Va.  677,  the  court,  in  a  careful 
•''•  opinion  reviewing  many  cases,  reached  the  conclusion 
that  a  summons,  otherwise  regular,  is  not  absolutely  null  and 
void  because  not  signed  by  the  clerk,  and  that  a  judgment  by 
default  based  thereon  should  not  be  held  invalid  upon  a  col« 
lateral  attack. 

It  is  true  that  in  the  judgment  held  good  in  the  case  just 
mentioned  the  defective  summons  was  personally  served  upon 
the  defendant,  while  in  the  judgment  now  under  considera- 
tion the  service  was  by  publication,  but  we  do  not  regard  this 
difference  as  material  to  the  question  we  are  now  discussing. 
The  order,  as  actually  published  in  the  case  of  James  v, 
JameSf  was  full  and  complete,  and  purported  to  be  attested 
by  the  proper  officer,  and  we  think  that  the  neglect  of  the 
clerk  to  sign  his  name  at  the  foot  of  the  order  entered  by  him 
in  the  proper  book  kept  for  the  entry  of  such  orders  should 
be  treated  in  this  collateral  attack  upon  the  judgment  based 
on  such  order  as  a  mere  clerical  omission  in  a  matter  more  of 
form  than  substance,  and  such  as  was  certainly  cured  by  the 
entry  of  the  judgment.  The  order  was,  in  fact,  made  when  it 
was  entered  in  the  records  of  the  court,  and  while  it  would 
have  been  more  regular  to  have  authenticated  it  with  the  sig- 
nature of  the  clerk,  the  irregularity  was  not  of  such  vital 
character  as  to  deprive  the  court  of  jurisdiction  to  enter  the 
judgment  which  it  did,  based  upon  the  constructive  service 
of  process,  of  which  that  order  was  a  material  part. 

4.  It  also  appears  from  the  record  before  us  that  after  the 
rendition  of  the  decree  of  divorce,  James  returned  to  the  state 
of  New  York,  and  the  petitioner  here  brought  an  action  against 
him  to  obtain  a  divorce  from  bed  and  board,  and  in  October, 
1874,  obtained  such  a  judgment  against  him,  and  it  was  also 
further  adjudged  in  that  action  that  he  pay  to  her  for  the 
support  of  herself  and  children  twenty-five  dollars  per  week 
and  costs  of  the  action.  The  validity  of  the  decree  of  divorce 
obtained  by  James  in  the  state  of  Missouri  was  not  directly 
put  in  issue  in  that  action,  and  there  is  nothing  in  the  record 
to  indicate  that  it  was  ever  brought  to  the  attention  of  the 
court  of  New  York  rendering  this  latter  judgment.  We  do 
not  think  that  the  judgment  just  referred  to,  although  it  is 
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necessarily  based  upon  the  fact  that  the  parties  thereto  were 
then  at  its  date  husband  and  wife,  is  a  bar  to  the  right  of  the 
respondent  to  assert  in  '®®  this  proceeding  the  binding  force 
of  the  former  decree  of  divorce  rendered  in  the  state  of  Mis- 
Bouri  in  the  case  of  James  v.  James,  and  the  lawfulness  of  her 
Bubsequent  marriage  to  the  deceased  in  this  state.  The  de> 
cree  of  divorce  obtained  by  the  deceased  in  Missouri  was  valid, 
and  established  the  status  of  the  deceased  as  an  unmarried 
man,  leaving  him  free  to  again  enter  into  the  marriage  rela- 
tion  with  any  other  person  consenting  thereto.  His  failure 
to  plead  the  judgment  of  divorce  in  bar  of  the  subsequent  ac- 
tion brought  by  the  petitioner  for  the  separation  from  bed  and 
board,  and  the  judgment  of  the  court  of  New  York  decreeing 
such  separation,  did  not  have  the  effect  to  change  the  statiu 
of  deceased  from  that  which  was  given  him  by  the  decree  of 
divorce  rendered  in  the  state  of  Missouri.  After  that  decree, 
and  until  reversed  or  vacated  by  some  appropriate  proceed* 
ing,  his  status  as  a  single  man  could  not  be  changed  without 
his  consent. 
Judgment  and  order  affirmed. 

Fitzgerald,  J.,  and  McFablamd,  J.,  concurred. 

Hearing  in  Bank  denied. 

Makriaob  and  Divorcb— Dkorsb  07  DiTOROB  Against  Nonresidkht 
ST  PuBLiOATiov  OT  SiTiiHONS. — An  actioQ  for  divorce  ia  a  proceeding  in 
rem,  so  far  as  the  ttcUus  of  the  parties  and  the  onstody  of  minor  children  aro 
concerned,  and  a  service  of  process  by  publication  on  a  nonresident  defend- 
ant is  good:  Estate  qf  Newman,  75  Cal.  213;  7  Am.  St.  Rep.  146,  and  note; 
note  to  Lolcer  v.  Oerald,  34  Am.  St.  Rep.  254.  A  decree  of  divorce  granted 
in  a  foreign  country  in  which  the  defendant  did  not  reside,  in  an  action  in 
-which  he  did  not  appear  and  in  which  process  was  not  personally  served 
>tipon  him  in  such  country,  is  void:  De  MeU  v.  De  Melt,  120  N.  Y.  485;  17 
Am.  St.  Rep.  652,  and  note.  See,  on  this  point,  8t.  Sure  ▼.  Lmds/eU,  82 
Wis.  346;  33  Am.  St.  Rep.  50,  and  note.  For  a  further  discussion  of  the 
jurisdiction  of  courts  to  render  judgments  of  divorce  against  nonresident  de< 
fendants  see  the  notes  to  the  following  cases:  Rigney  v.  Rigney,  24  Am.  Stk 
Rep.  468;  Watldna  v.  WaUdna,  21  Am.  St.  Rep.  219;  and  Jonu  r.  Jwut,  3 
Am.  St.  Rep.  453. 

JuDOMENTS — Collateral  Attack  >ob  Want  ow  Jurisdiction  ot  Court 
Rkmdebino. — A  decree  rendered  without  jurisdiction  connot  bind  or  estop 
any  one,  and  may  be  collaterally  attacked:  Furgeson  t.  Jona,  17  Or.  204;  1 1 
Am.  St.  Rep.  808,  and  note;  Wall  v.  Wall,  123  Pa.  St  645;  10  Am.  St.  Rep. 
649.  A  judgment  can  be  collaterally  attacked  for  want  of  jurisdiction  when 
such  want  of  jurisdiction  appears  affirmatively  on  the  records:  Williams  v. 
Haynes,  77  Tex.  283;  19  Am.  St.  Rep,  752,  and  note;  WUkeraon  v.  Schoon- 
maier,  77  Tex.  615;  19  Am.  St.  Rep.  803,  and  note.     See  the  extended  note 
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to  Mon-ill  V.  Morrill,  23  Am.  Sfc.  Kep.  104;  also  the  note  to  Hardy  r.  Seaift 
81  Am.  St  Rep.  87. 

JcDOHENTs— Collateral  ArrACK  fob  Error. — A  judgment  ia  not  snbjeel 
to  collateral  attack  for  errors  committed  by  the  court  in  the  course  of  th« 
proceedings:  Taylor  v.  Coois,  32  Neb.  30;  29  Am.  St  Rep.  426;  Morrill  ▼. 
Morrill,  20  Or.  96;  23  Am.  St  Rep.  95,  and  extended  note.  A  judgment 
rendered  by  a  court  of  competent  jurisdiction  cannot  be  collaterally  attacked 
on  the  ground  that  the  affidavit  for  publication  is  insufficient:  Hardy  r. 
Beaty,  84  Tex.  662;  31  Am.  St  Rep.  80,  and  note. 

JuDOUKNTS—JuBisoiCTiotT— Collateral  Attack. — A  domestic  judgmenk 
of  a  court  of  general  jurisdiction  cannot  be  coUateaally  attacked  in  the  courts 
of  the  same  state  by  showing  facts  outside  the  record:  Edgerton  t.  Edgerton, 
12  Mont  122;  33  Am.  St  Rep.  557,  and  note;  Ex  parU  Ah  Men,  77  Cal.  198} 
11  Am.  St  Rep.  263;  Ex  parte  Slanet,  77  CaL  156;  11  Am.  St  Rep.  251, 
andnota. 
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JvsaMKNT  nr  a  Suit  to  Fobeolosb  a  Mortoaok,  Based  Upon  CoysTBUOiw 
in  Sebtiob  or  Pbooess  Upon  a  Nonresident  defendant,  is  valid,  in 
•o  far  as  it  directs  a  sale  of  the  property  and  the  application  of  the  pro* 
oeeds  to  the  payment  of  the  mortgage  debt,  bat  cannot  authorize  tho 
docketing  of  •  personal  judgment  against  him  for  the  amount  of  any 
deficiency. 

Judgment  Foreclosino  a  Mortgage — Action  Against  Defendant  fob 
DsncrBNOT. — If  a  judgment  has  been  entered  against  a  nonresident 
foreclosing  a  mortgage,  such  judgment  being  based  upon  the  construct* 
ive  service  of  process,  and  the  sale  of  the  mortgaged  premises,  as 
directed  by  the  judgment,  an  action  may  be  maintained  against  the  de< 
fendant  to  recover  the  amount  of  a  deficiency  remaining  after  such 
■ale,  though  the  judgment  was  not  a  valid  personal  judgment,  yet  a 
part  of  the  debt  remains  unpaid  and  constitutes  an  enforceable  cause  of 
action,  and  a  complaint  alleging  all  the  facts  is  not  subject  to  demurrer. 

ff.  L,  PopliUy  for  the  appellant. 

Orr  and  Hall^  for  the  respondent. 

**•  Belcher,  C.  It  is  alleged  in  the  amended  complaint 
in  this  case  that  on  the  thirteenth  day  of  August,  1887,  the 
defendant  executed  and  delivered  to  the  plaintifif  his  promis- 
Bory  note  and  a  mortgage  on  certain  real  property  to  secure 
payment  of  the  same;  that  on  the  15th  of  December,  1890, 
the  plaintiff  commenced  an  action  against  the  defendant  in 
the  superior  court  of  Ventura  county  to  foreclose  the  said 
mortgage,  and  that  a  summons  in  the  action  was  issued  and 
served  on  the  defendant  by  publication  only,  he  being  then 
«  nonresident  of  this  state,  and  absent  therefrom;  that  de- 
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fendant  did  not  appear  in  the  action,  and,  after  the  time 
allowed  by  law  for  him  to  appear  and  answer  or  demur,  hi» 
default  was  duly  entered  by  order  of  the  court;  that  the  court 
then  heard  proof  of  plaintiff's  demand  set  out  in  his  com- 
plaint, and  examined  him  on  oath  respecting  any  payments 
that  had  been  made  on  account  **''  of  such  demand,  and 
thereupon  made  and  entered  in  the  action  its  decree  of  fore- 
closure in  the  usual  form;  that  under  this  decree,  on  March 

27,  1891,  an  order  of  sale  was  duly  issued  to  the  sheriflf  of  the 
county,  and  in  pursuance  thereof  the  sheriff  advertised  for 
sale,  and  on  April  27, 1891,  sold,  the  said  real  property  for 
the  sum  of  one  thousand  dollars,  and  applied  the  same  to  the 
payment  of  the  said  indebtedness,  interest,  attorneys'  fees, 
costs,  and  expenses,  as  directed  by  said  decree;  that,  after  so 
applying  the  said  sum,  there  remained  due  and  unpaid  to  the 
plaintiff  on  said  indebtedness  for  principal  and  interest  on 
the  said  note,  and  as  determined  by  said  decree,  the  sum  of 
one  thousand  seven  hundred  and  forty-six  dollars  and  ninety- 
nine  cents;  that  the  sheriff's  return  being  made  showing  such 
balance  or  deficiency,  judgment  was  duly  docketed  therefor 
in  favor  of  the  plaintiff  and  against  the  defendant  on  April 

28,  1891,  and  that  no  part  of  said  sum  had  been  paid. 
Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant  for  the  sum  of  one  thousand  seven  hundred  and 
forty-six  dollars  and  ninety-nine  cents,  with  interest  thereon, 
etc. 

The  defendant  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  suf&cient  to  constitute  a  cause  of 
action,  and  his  demurrer  was  sustained.  Judgment  was 
thereupon  entered  that  the  plaintiff  take  nothing,  from  which 
judgment  he  appeals. 

There  can  be  no  doubt  that  the  court,  by  the  constructive 
service  of  the  summons  by  publication  in  the  foreclosure  case, 
acquired  jurisdiction  to  ascertain  the  amount  secured  by  the 
mortgage  and  to  make  and  enter  a  valid  decree  of  foreclosure 
directing  a  sale  of  the  mortgaged  property  and  the  applica- 
tion of  the  proceeds  to  the  payment  of  the  amount  so  secured, 
including  costs  and  expenses.  It  did  not,  however,  thereby  ac- 
quire jurisdiction  to  enter  or  docket  a  personal  judgment 
against  the  defendant  for  any  deficiency  left  unpaid  by  the 
proceeds  of  the  sale:  Pennoyer  v.  Neff^  95  U.  S.  714;  Belcher 
▼.  ChamherB,  58  Cal.  639;  Anderson  v.  Ooff,  72  Cal.  65;  1  Am. 
St.  Rep.  34.     But  notwithstanding  no  valid  judgment  could 
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be  entered  for  the  deficiency,  still,  when  properly  ascertained, 
the  deficiency  constituted  a  subsisting  indebtedness  then  due 
from  the  defendant  to  the  plaintiff:  The  plaintiff  brought 
this  action  to  recover  that  indebtedness,  and  in  his  complaint 
set  out  all  the  facts  on  which  he  based  his  right  of  recovery, 
and  the  ***  defendant's  contention  is  that  no  sufficient  cause 
of  action  was  stated,  because:  1.  The  personal  judgment  set 
out  was  void;  and  2.  The  note  was  merged  in  the  foreclosure 
judgment,  and  under  section  726  of  the  Code  of  Civil  Proced- 
ure no  new  or  other  action  could  be  maintained  thereon. 

It  is  true  that  the  personal  judgment  docketed  against  the 
defendant  was  void,  and  also  that  under  the  section  of  the 
code  cited  there  can  be  but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured  by  mortgage 
upon  real  or  personal  property.  It  does  not  follow,  however, 
that  after  the  mortgage  security  is  exhausted,  leaving  a  de- 
ficiency which  is  no  longer  secured,  no  new  action  on  the  note 
can  ever  be  maintained.  On  the  contrary,  it  has  been  held 
that  an  action  may  be  maintained  against  an  indorser  of  a 
note,  payment  of  which  has  been  secured  by  a  mortgage  given 
by  the  maker,  to  recover  any  deficiency  resulting  after  a  sale 
of  the  mortgaged  premises  under  a  judgment  of  foreclosure 
against  the  mortgagor:  Vandewater  v.  McRae,  27  Cal.  596; 
Allin  V.  Williams,  97  Cal.  403.  It  seems  to  us,  therefore,  that, 
in  a  case  like  this,  the  amount  realized  from  the  proceeds  of 
the  sale  may  properly  be  treated  as  a  payment  on  the  note, 
and  that  an  action  thereon  may  be  maintained  to  recover  the 
balance  left  unpaid.  But  however  this  may  be,  it  is  clear  and 
not  disputed  that  the  defendant  was  justly  indebted  to  the 
plaintifl^  in  some  form  for  the  amount  of  the  deficiency,  and, 
being  so  indebted,  the  familiar  maxim  of  the  law  that  where 
there  is  a  right  there  is  a  remedy,  ubi  jus,  ibi  remedium,  is  ap- 
plicable to  the  case. 

Under  our  system  of  pleading,  the  complaint  should  con- 
tain a  statement  of  the  facts  constituting  the  cause  of  action 
in  ordinary  and  concise  language,  and  the  court  may  grant 
the  plaintifiF  any  relief  consistent  with  the  case  made:  Code 
Civ.  Proc,  sees.  426,  580.  Here  the  complaint  complies  with 
the  rule  prescribed,  and  whether  it  be  said  to  be  based  on  the 
note  or  on  an  indebtedness  resulting  from  the  facts  stated  is, 
in  our  opinion,  immaterial.  In  either  view  it  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  demurrer  was 
therefore  improperly  sustained. 
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We  advise  that  the  judgment  be  reversed,  and  the  cause  re- 
manded, ^**  with  directions  to  the  court  below  to  overrule  th« 
demurrer. 

Tbmfle,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer. 

Harrison,  J.,  Garoutte,  J.,  McFarland,  J. 

JuDOMXNTS  nr  Personam  and  im  Rem  Aqainst  Nonbesidents  bt 
Ck>NSTRUonvB  Service  or  Frooess  is  discusaeft^a  Hardy  v.  Beaty,  84  Tex. 
662;  31  Am.  St.  Rep.  80,  and  note,  where  the  cases  are  collected. 
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[99  Caufokmia,  431.1 

Flbadino. — Lr  a  Libel  ob  Slander  Is  Expressed  in  Lanquaob  Having 
A  Covert  Meaning  not  apparent  on  its  face,  or  in  words  and  phrase* 
not  nsed  otherwise  than  as  slang  or  cant  terms,  it  is  necessary  for  the 
plaintiff  to  allege  and  prove  the  sense  in  which  the  words  were  ased 
and  understood  by  those  to  whom  they  were  addressed. 

Libel. — To  Accuse  One  ov  "  Having  Charob  of  the  Sack"  for  an  elec- 
tion about  to  be  held  is  equivalent  to  charging  him  with  having  charge 
of  a  fand  to  be  nsed  for  the  purpose  of  corrupting  voters,  and  is  libel- 
ous. 

Ijbbl — Pleading. — A  complaint  in  an  action  for  libel  alleging  that  the  de- 
fendants published  of  plaintiff  that  he  was  to  have  "  charge  of  the  sack" 
at  an  approaching  election  need  not  contain  any  allegation  of  the  signifi- 
cation of  the  word  "sack"  as  so  used.  The  court  will  take  judicial 
notice  that  it  meant,  in  the  connection  in  which  it  was  employed,  % 
fund  to  be  used  for  corrupting  voters. 

Judicial  Notice— Pleading. — Courts  Will  Understand  Words  in  Gbh- 
BRAL  Use  in  the  same  sense  in  which  they  are  usually  understood  by 
masses  of  men,  and  no  allegation  or  proof  of  such  meaning  is  necessary. 

Libel. — Mitigation  of  Damages  bt  Proof  of  Good  Faith. — The  Merb 
Belief  of  an  editor  in  the  justice  and  truth  of  an  attack  made  by  him 
upon  the  private  character  of  a  citizen  is  not  a  defense  to  an  action  by 
him  for  libel,  nor  can  such  belief  be  considered  in  mitigation  of  damages 
unless  it  appears  to  have  been  based  upon  information  derived  from  a 
reliable  source.  It  must  be  shown  that  the  charge  was  made  after  due 
investigation  of  the  matter  to  which  it  related. 

IdBBL. — Beforb  Defendant  Can  Mitigate  Damages  by  proving  that  the 
statement  published  by  him  was  received  from  other  persons,  he  must 
give  the  source  of  his  information,  and  show  that  his  informants  were 
possessed  of  such  character  and  standing  as  would  command  a  belief  ia 
the  truth  of  their  utterances. 
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Newspaper  Libel.— A  Newspaper  Proprietor  Is  Liabls  for  what  he 
publishes  ia  the  same  manner  as  any  other  individual,  and  can  defend 
an  action  for  libel,  or  mitigate  damages  to  be  recovered  therefor  upon 
precisely  the  same  ground  as  any  other  individual  could  defend  an  ao* 
tion  for  slander  in  uttering  the  same  words  upon  the  street. 

Libel. — Evidence  or  Acts  of  Plaintiff  Prior  to  the  Publication  of 
THE  Libel,  of  a  similar  nature  to  those  of  which  he  was  accused  ia 
■uch  publication,  is  not  admissible  without  first  proving,  or  offering  to 
prove,  that  the  defendant  had  knowledge  of  such  acts  prior  to  such 
publication. 

Libel — Nominal  Damages. — An  Instruction  That  thb  Jurt  Should 
Give  Nominal  Damages  Only,  if  the  reputation  of  the  plaintiff  was, 
prior  to  the  libelous  publication,  bad  with  respect  to  the  matters  of 
which  he  was  accused,  should  be  refused,  because  the  verdict  of  a  jury 
cannot  be  restricted  to  nominal  damages  unless  they  believe  that  such 
damages  will  compensate  plaintiff  for  the  wrong  suffered  by  such  public 
eation,  and  that  exemplary  damages  should  not  be  given. 

8.  0.  Tompkins  and  F.  E.  Spencer^  for  the  appellants. 
Richards  and  Welchy  for  the  respondent. 

*"  Db  Haven,  J.  The  complaint  in  this  action  alleges 
that  the  defendants  published  in  a  certain  newspaper,  of  and 
concerning  the  plaintiff,  a  false  and  malicious  writing,  in  tho 
words  following: 

"Venality. 

"It  is  understood  that  the  Electric  Improvement  Company 
will  put  a  large  sum  of  money  into  the  fight  to-day  to  corrupt 
Yoters.    There  are  scores  of  voters  in  every  *'*  community 

that  money  can  buy It  is  also  reported  that  Edwards 

is  to  have  charge  of  the  sack." 

The  plaintiff  further  alleges  that  on  the  day  of  the  publica- 
tion of  this  article  there  was  held  an  election  in  the  city  of 
San  Jose,  for  the  election  of  certain  oflScers  of  the  city,  and 
that  there  was  an  active  contest  between  the  several  political 
parties  for  the  success  of  their  respective  candidates,  and  that 
by  the  words  "  into  the  fight  to-day,"  in  the  said  publication, 
the  defendants  meant  to  say,  and  were  understood  to  meaa 
"into  the  election  contest  to-day." 

The  complaint  contained  the  further  allegation:  "That  by 
the  sentence  and  expression  in  the  above  publication  '  that 
Edwards  is  to  have  charge  of  the  sack,'  the  said  defendants, 
and  each  of  them,  intended  to  be  understood,  and  were  un- 
derstood,  to  mean  that  the  plaintiff  herein  was  to  expend 
and  direct  the  expenditure  of  a  large  sum  of  money,  of  the 
said  Electric  Improvement  Company  of  San  Jose,  to  buy  votes 
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and  corrupt  the  voters  of  said  city,  in  said  city  election." 
The  answer  of  defendants  contained  among  other  matters  a  de- 
nial of  this  allegation  of  the  complaint,  and  also  alleged,  by 
way  of  further  defense  to  the  cause  of  action  stated  in  the  com- 
plaint, that,  prior  to  the  publication  of  the  alleged  libel,  there 
was  a  report,  or  rumor,  current  in  the  city  of  San  Jose,  "and 
the  same  came  frequently  to  the  ears  of  the  defendants,  that 
the  Electric  Improvement  Company  in  plaintiff's  complaint 
mentioned,  was  to  place  a  large  sum  of  money  in  said  fight 
or  election  contest  in  the  city  of  San  Jose,  for  the  purpose  of 
corrupting  voters,  and  that  H.  J.  Edwards  was  to  have 
charge  of  the  sack,  and  that  defendants  in  good  faith  be- 
lieved  the  report  to  be  true,  for  the  reason,  among  others,  that 
plaintiffs  reputation  for  having  charge  of  money  for  the  pur- 
pose of  manipulating  politicians  or  corrupting  voters  was  bad, 
and  for  the  further  reason  that  plaintiff  had  on  various  pre- 
vious occasions  control  of  large  sums  of  money  to  be  used  for 
the  purpose  of  manipulating  politicians  and  corrupting  voters 
in  elections";  and  then  the  answer  proceeded  to  specify  the 
dates  when,  and  the  different  amounts  in  the  hands  of  the 
plaintiff  for  such  purposes  upon  the  dates  given.  The  defend- 
ants further  alleged  that  the  publication  complained  of  was 
made  by  them  in  good  faith  and  in  *'*  the  interest  of  good 
government. 

The  case  was  tried  by  a  jury,  and  the  plaintiff  recovered  a 
judgment  for  the  sum  of  seven  hundred  and  fifty  dollars  and 
costs,  and  the  defendants  appeal.  The  plaintiff  introduced 
no  evidence  to  show  the  meaning  of  the  sentence,  "  It  is  also 
reported  that  Edwards  is  to  have  charge  of  the  sack,"  con- 
tained in  the  alleged  libel,  or  that  defendants  thereby  were 
understood  to  mean  that  plaintiff  was  to  expend  and  direct 
the  expenditure  of  money  to  buy  votes  and  corrupt  voters  in 
the  election  mentioned  in  the  complaint;  and  the  defendants 
moved  for  a  nonsuit  upon  this  ground,  which  motion  was 
denied;  and  the  court  in  submitting  the  case  to  the  jury  in- 
structed them  that  the  article  complained  of  was  a  libel  per  8«, 
and  that  upon  its  face  it  imputed  *'  to  the  plaintiff  conduct  or 
the  possession  of  a  character  which  would  lead  him  to  com- 
mit acts,  and  that  he  was  about  to  commit  acts,  which,  if  true, 
would  subject  him  to  obloquy  in  the  community."  The  de- 
fendants insist  that  this  instruction  was  erroneous,  and  that 
their  motion  for  a  nonsuit  should  have  been  granted,  and,  in 
support  of  their  position,  contend  that  the  word  "  sack,"  ac- 
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cording  to  the  ordinary  definition  given  by  lexicographers, 
does  not  import  a  corruption  fund,  and  that,  if  it  has  any  such 
peculiar  meaning  attached  to  it  as  a  slang  phrase,  it  was  in- 
cumbent upon  plaintiflf,  not  only  to  so  allege,  but  also  to  prove 
such  meaning,  and  that  the  word  was  understood  to  have 
such  meaning  by  persons  reading  the  article  complained  of. 

There  can  be  no  doubt  that  when  a  slander  or  libel  is 
couched  in  language  having  a  covert  meaning  not  apparent 
upon  its  face,  or  in  words  or  phrases  not  used  otherwise  than 
as  slang,  or  cant,  terms,  it  is  necessary  for  a  plaintiff  not  only 
to  allege  and  prove  the  slanderous  or  libelous  sense  in  which 
the  words  were  used  by  the  defendant,  but  also  that  they 
were  understood  in  the  same  sense  by  those  to  whom  they 
were  addressed.  The  following  cases  may  be  cited  to  sustain 
this  proposition:  Maynard  v.  Fireman^s  Fund  Ins.  Co.,  34  Cal. 
48;  91  Am.  Dec.  672;  47  Cal.  207;  Andrews  v.  Woodmansee^ 
15  Wend.  232. 

But  we  are  of  the  opinion  that  this  case  does  not  fall  within 
the  rule  just  stated.  Courts  cannot  affect  to  be  ignorant  of 
the  recent  meaning  which  the  word  "  sack"  has  acquired  in 
the  current  newspaper  literature  of  the  day,  when  used  in  the 
connection  ***  in  which  it  appears  in  the  publication  com- 
plained of.  As  thus  used  it  signifies  a  fund  in  hand  to  be 
used  for  purposes  of  corruption;  and  to  say  that  a  person  has 
charge  of  such  a  fund  to  be  used  on  a  given  occasion  is,  in  ef- 
fect, to  say  that  such  person  is  to  disburse  the  fund  for  the 
purposes  of  corruption.  This  meaning  was  doubtless  first 
given  to  the  word  by  vile  and  corrupt  persons,  engaged  in  dis- 
tributing and  receiving  such  funds,  and,  when  first  used  in 
that  sense,  might  well  have  been  regarded  as  a  slang  expres- 
eion,  of  the  meaning  of  which  courts  would  not  then  have 
taken  judicial  notice,  but  it  is  now  so  frequently  used  to  con- 
vey this  particular  meaning,  that  it  can  hardly  be  considered, 
when  employed  for  that  purpose,  as  simply  the  language  of 
«lang  and  understood  by  the  vulgar.  In  the  case  of  Bailey  y. 
Kalamazoo  Pub.  Co.,  40  Mich.  251,  the  plaintiff,  a  minister, 
brought  an  action  for  the  recovery  of  damages  for  a  libel 
couched  in  the  following  words:  "Then  there  was  that  Iowa 
Beecher  business  of  his  which  beat  him  out  of  a  station  at 
Orass  Lake.  But  pshaw!  These  reformers  are  pretty  much 
all  alike."  The  trial  court  left  it  to  the  jury  to  determine 
whether  this  language  involved  a  charge  of  adultery;  and  the 
court,  in  speaking  of  this  said:  "It  was  set  forth  in  the  deo- 
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laration  as  intended  to  charge  adultery,  and  the  justificatory 
notice  did  not  except  it.  Moreover,  inasmuch  as  courts  have 
no  right  to  be  ignorant  of  the  meaning  of  current  phrases 
which  everybody  else  understands,  it  can  hardly  be  seriously 
urged  that  sueh  a  charge,  coupled  with  an  averment  that  it 
lost  a  minister  his  situation,  and  backed  with  a  justification, 
should  be  assumed  without  some  explanation  to  be  capable  of 
an  innocent  meaning.  Defendant  was  bound  to  show  a  loss 
of  position  at  Grass  Lake  upon  some  charge  of  immoral  con- 
duct affecting  the  plaintiff's  clerical  character  in  order  to 
justify  this  charge." 

Indeed,  the  law  may  now  be  considered  as  settled  that 
courts  will  understand  words  in  general  use  in  the  same  sense 
in  which  they  are  usually  understood  by  the  masses  of  men, 
and  that  no  allegation  or  proof  of  such  meaning  is  necessary; 
and,  under  this  rule,  the  plaintiff  was  not  required  to  allege 
or  prove  the  meaning  of  the  word  "sack,"  as  used  in  the 
alleged  libel,  or  how  it  was  intended  to  be  or  was  understood 
by  persons  reading  **''  it,  the  word  having  a  well-understood 
meaning  in  the  connection  in  which  it  is  there  used. 

The  editor  of  the  newspaper  in  which  the  alleged  libel  was 
published,  and  one  of  the  defendants  in  the  case,  was  a  wit- 
ness upon  the  trial,  and  testified  as  follows:  "  These  reports 
came  to  my  ears  from  various  parties  whom  I  cannot  men- 
tion. I  know  that  many  people  said  to  me  that  Mr.  Edwards 
was  a  political  manipulator  and  that  he  would  use  money  as 
he  had  done  heretofore.  It  was  from  a  knowledge  of  these 
facts  that  I  have  hinted  at  that  told  me — rumors  that  reached 
me  from  various  parties  that  led  me  to  the  proposition — but 
you  will  notice  that  I  did  not  charge  Mr.  Edwards  with  the 
use  of  money,  but  only  stated  that  it  was  expected,  reported, 
that  he  was  to  have  charge  of  the  sack.  The  whole  libel  lies 
right  in  that,  and  I  used  the  license  and  liberty  which  I  had 

as  editor  of  the  paper  to  announce  it As  to  the  names 

of  the  parties  who  reported  these  rumors,  I  presume  there 

were  dozens  of  them;  I  do  not    know I   used   my 

editorial  prerogative  to  announce  that  fact,  and  I  did  it  for 
the  purpose  of  warning  the  company  against  anything  of  that 
kind  ....  I  did  it  for  a  good  purpose,  and  to  prevent  the 
very  thing  which  it  was  feared  would  occur."  This  testimony 
was,  on  motion  of  plaintiff,  stricken  out,  and  the  ruling  of  the 
court  upon  the  motion  is  assigned  as  error  by  the  defendants. 
It  is  claimed  by  them  that  this  evidence  was  admissible  in 
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mitigation  of  damages,  and  that  it  tended  to  show  good  faith 
and  want  of  malice  in  the  publication.  We  think,  however, 
that  the  evidence  was  properly  excluded.  The  mere  belief  of 
the  editor  of  a  newspaper  in  the  justice  and  truth  of  an  attack 
which  he  makes  upon  the  private  character  of  a  citizen  is  no 
defense  to  an  action  brought  by  the  person  assailed  for  the 
damages  sustained  by  such  attack;  nor  can  such  belief  be 
considered  in  mitigation  of  damages,  unless  it  is  shown  to 
have  been  based  upon  information  derived  from  a  reliable 
source.  It  must  be  shown  that  the  charge  was  only  made 
after  due  investigation  of  the  matter  to  which  it  relates.  In 
the  case  of  Bronson  v.  Brucey  59  Mich.  475,  60  Am.  Rep.  307, 
it  is  said:  **If  the  charges  were  false  and  made  in  an  honest 
belief  of  their  truth,  after  reasonable  and  proper  investigation, 
such  fact  would  go  to  mitigate  damages,  under  certain  cir- 
cumstances ....  the  *'®  jurors  would  be  warranted  in 
reducing  the  damages  to  a  minimum." 

And  in  Wilson  v.  Fitch,  41  Cal.  382,  this  court  said:  "  Nor 
can  a  defamatory  publication  in  a  public  journal  be  said  to 
be  privileged  simply  because  it  relates  to  a  subject  of  public 
interest  and  was  published  in  good  faith,  without  malice,  and 
from  laudable  motives.  No  adjudicated  case  that  I  am 
aware  of  has  ever  gone  so  far.  But  whilst  such  publications 
cannot  be  deemed  privileged,  so  as  to  require  proof  of  express 
malice,  the  publisher,  in  order  to  rebut  the  presumption  oi 
malice,  should  be  allowed  the  fullest  opportunity  to  show  the 
circumstances  under  which  the  publication  was  made,  the 
sources  of  his  information,  and  the  motives  which  induced 
the  publication.  The  public  interest  and  a  due  regard  to  the 
freedom  of  the  press  demands  that  its  conductors  should  not 
be  mulcted  in  punitive  damages  for  publications  on  subjects 
of  public  interest,  made  from  laudable  motives,  after  due 
inquiry  as  to  the  truth  of  the  facts  stated,  and  in  the  honest 
belief  that  they  were  true."  The  testimony  stricken  out  did 
not  tend  to  bring  the  defendants  within  the  protection  of 
this  rule,  which  permits  the  mitigation  of  damages  when  a 
publication  reflecting  upon  the  character  of  another  has  been 
made  in  good  faith.  It  only  tended  to  show  that  others, 
whose  names  the  witness  did  not  give,  believed  or  suspected 
that  the  plaintiff  would  be  guilty  of  using  money  to  influence 
the  election  then  pending.  The  witness  did  not  state  that 
any  reliable  person  professing  to  have  any  knowledge  of  the 
fact  gave  him  any  information  to  the  eflfect  that  plaintiff  was 
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to  corruptly  disburse  money  for  the  purpose  of  bribing  votera 
in  the  election  then  to  occur.  If  he  received  any  such  infor- 
mation it  was  also  important  to  state  the  name  of  the  inform- 
ant, that  the  jury  might  judge  whether  his  character  was 
such  that  the  defendant  might  reasonably  have  placed  reli- 
ance upon  bis  statements.  The  last  sentence  of  the  publi- 
cation, **  It  is  reported  that  Edwards  is  to  have  charge  of  the 
sack,"  imports  something  else  than  that  there  was  an  idle 
rumor  to  that  eflFect,  not  entitled  to  credit  or  consideration. 
It  is  equivalent  to  the  assertion  that  there  was  a  well-founded 
report  to  that  effect,  and  one  which  the  publishers,  after  due 
inquiry  and  investigation,  believed  to  be  true,  and  in  effect 
was  the  same  as  a  direct  charge  *'*  of  the  fact,  and  to  enable 
defendants  to  mitigate  the  damages  resulting  from  such  a 
statement  it  was  incumbent  upon  them  to  give  the  sources  of 
their  information,  and  to  show  that  their  informants  were 
possessed  of  such  character  and  standing  as  would  command 
a  belief  in  the  truth  of  their  utterances. 

The  liberty  of  the  press  is  not  more  under  the  protection 
of  the  constitution  than  the  liberty  of  speech,  and  the  pub- 
lisher of  a  newspaper  can  only  defend  an  action  for  libel  or 
mitigate  the  damages  to  be  recovered  therefor  upon  precisely 
the  same  grounds  as  any  other  individual  could  defend  an 
action  for  slander  in  uttering  the  same  words  upon  the  street. 
*'  The  liberty  of  the  press,  as  the  law  now  stands,  is  only  a 
more  extensive  and  improved  use  of  the  liberty  of  speech 
which  prevailed  before  printing  became  general;  and,  inde- 
pendently of  certain  statutory  provisions,  the  law  recognizes 
no  distinction  in  principle  between  a  publication  by  the  pro- 
prietor of  a  newspaper  and  a  publication  by  any  other  person. 
A  newspaper  proprietor  is  not  privileged  as  such  in  the  dis- 
semination of  the  news,  but  is  liable  for  what  he  publishes  in 
the  same  manner  as  any  other  individual":  McAllister  v. 
Detroit  Free  Press  Co.,  76  Mich.  338;  15  Am.  St.  Rep.  318. 

The  court  did  not  err  in  excluding  the  testimony  of  the 
witnesses,  Willey  and  Savage,  which  was  offered  for  the  pur- 
pose of  proving  particular  acts  of  plaintiff  in  relation  to  the 
use  of  money  in  elections,  prior  to  the  publication  of  the  libel 
set  out  in  the  complaint.  Assuming  that  evidence  of  such 
acts  was  otherwise  competent,  it  would  not  be  admissible 
without  showing,  or  offering  to  show,  that  the  defendants  had 
knowledge  of  such  acts  when  they  made  the  publication  com- 
plained of,  and  there  was  no  offer  upon  the  part  of  the  defend- 
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ants  to  show  such  knowledge:  Hatfield  v.  Lasher,  81  N.  Y.  246; 
Morey  v.  Morning  Journal  Assn.,  123  N.  Y.  207;  20  Am.  St. 
Rep.  730;  Lothrop  v.  Adams,  133  Mass.  471;  43  Am.  Rep.  528; 
Willover  V.  Hill,  72  N.  Y.  36. 

The  defendants  introduced  evidence  tending  to  show  that 
the  plaintiff's  reputation  was  that  of  a  person  having  money 
under  his  control  for  the  purpose  of  corrupting  voters,  and 
the  plaintiflF  offered  evidence  tending  to  show  the  contrary. 
Upon  this  state  of  the  evidence,  the  defendants  requested  the 
court  to  give  **®  the  following  instruction,  which  was  refused. 
**  In  fixing  the  amount  of  damages  it  is  proper  that  you  take 
into  consideration  the  reputation  of  the  plaintiff  at  and  prior 
to  the  time  of  the  alleged  publication,  as  to  the  point  wherein 
he  claims  to  be  damaged,  and  in  case  you  find  that  plaintiff, 
prior  to  the  publication,  bore  a  bad  reputation  as  to  the  point 
wherein  he  claims  to  be  damaged,  you  may  fix  nominal  dam- 
ages only."  The  court  did  not  err  in  refusing  to  thus  instruct 
the  jury.  The  defendants  were  entitled  to  an  instruction,  if 
they  had  requested  it,  that,  in  fixing  the  amount  of  damages, 
the  jury  might  consider  the  previous  character  of  the  plaintiff 
as  they  might  believe  it  to  be  from  the  evidence.  But  the  jury, 
even  if  they  found  the  character  of  the  plaintiff  to  be  bad, 
could  not  be  restricted  to  nominal  damages  in  their  verdict, 
unless  they  believed  that  such  damages  would  fully  compen- 
sate the  plaintiff  for  the  wrong  suffered  by  the  publication  of 
the  matter  alleged  in  the  complaint,  and  that  exemplary 
damages  should  not  be  given. 

Judgment  and  order  af^rmed. 

Fitzgerald,  J.,  and  McFahland,  J.,  concurred. 

LiBSL— WoBDS  CoNVETiNa  CloYKBT  Mbanikq — Plbadino. — Wher*  an 
alleged  libel  contains  anything  that  is  obscure,  or  needs  explanation  to  give 
it  the  force  of  libel,  the  pleader  should  point  it  out  by  innuendo  or  prefa* 
tory  averment:  Hice  v.  Simmons,  2  Harr.  417;  31  Am.  Deo.  766;  Olata  r, 
Thein,  47  Minn.  278;  Bradatreet  Co.  v.  Hill,  72  Tex.  115;  13  Am.  St  Rep, 
768,  and  note;  Maynard  v.  Fir«maii»  etc.  Ins.  Co.,  34  Cal.  48;  91  Am.  Deo. 
672;  Kna'pp  v.  Fuller,  55  Vt  311;  45  Am.  Rep.  618;  Collins  v.  Dispatch  Pub. 
Co.,  152  Pa.  St.  187;  34  Am.  St  Rep.  636,  and  note.  But  if  the  commoa 
nnderstanding  of  mankind  takes  hold  of  the  pablished  words  and  at  once, 
without  difiScalty  or  doubt,  applies  a  libelous  meaning  to  them,  an  innaendo 
ia  not  needed:  Hayes  y.  Press  Co.,  127  Pa.  St  642;  14  Am.  St.  Rep.  874, 
and  note;  Bourreseau  v.  Detroit  Evening  Journal  Co.,  63  Mich.  425;  6  Am.  St. 
Rep.  320,  and  note;  Adams  v.  Lawson,  17  Oratt  250;  94  Am.  Dec  455,  and 
note. 

LiBKL— Good  Faith  as  a  Defense  or  »  MirioATioif  o»  Damaois.— 
It  is  no  legal  excuse  that  defamatory  matter  was  published  inadvertently^ 
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or  with  good  motives,  and  in  the  honest  belief  of  its  troth:  Moorer.  Frands, 
121  N.  T.  199;  18  Am.  St  Rep.  810;  King  v.  Boot,  4  Wend.  113;  21  Am. 
Deo.  102,  and  note;  bnt  it  may  be  pleaded  in  mitigation  of  damages:  Demo- 
erat  Pub.  Co.  t.  Jonea,  83  Tex.  302;  Fountain  v.  West,  23  Iowa,  9;  92  Am. 
Dec.  405,  and  note. 

LiBBii — LlABiLiTT  OF  FcTBLio  Pbess. — A  newspaper  publisher  is  liable  for 
what  he  publishes,  in  the  same  manner  as  any  other  individual:  Park  r» 
Detroit  Free  Preu  Co.,  72  Mich.  560;  16  Am.  St.  Rep.  544.  See,  also,  for  • 
thorough  discussion  of  newspaper  libel,  the  extended  notes  to  the  following 
cases:  McAlUster  v.  DetroU  Free  Press  Co.,  15  Am.  St.  Rep.  333-369,  and 
Aldrkh  v.  Press  Printing  Co.,  86  Am.  Dec.  89-93. 

Eyidbnoe— JuDiaiAL  NoTiOE. — Mbanino  of  Words:  See  the  extended 
not«  to  Lanfear  v.  Meatier,  89  Am.  Deo.  691.  Courts  will  take  judicial  no> 
tice  of  the  fluctuations  and  mutations  of  language:  Vanada  v.  Hopkini,  I 
J.  J.  Marsh,  285;  19  Am.  Deo.  92.  Words  are  to  be  understood  in  their 
plain  and  ordinary  import  in  aotions  of  libel:  Adams  v.  Lavason,  17  Oratt. 
260;  94  Am.  Deo.  45S. 
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[99  Caufobnijl,  626.] 

JvsioiAii  Fboobidinqs,  Publication  of. — A  statute  declaring  that  in  aa 
action  for  divorce  the  oourt  may  direct  the  trial  to  be  private,  and  may 
exclude  all  persons  other  than  the  parties,  their  witnesses,  and  the  offi* 
cers  of  the  court,  and  may  during  the  examination  of  one  witness  exclude 
all  others,  does  not  authorize  the  court  to  make  an  order  that  no  publio 
report  or  publication  of  any  character  of  the  testimony  in  the  case  be 
made,  and  a  person  not  a  party  to  the  action  nor  a  witness  therein  can< 
not  be  punished  for  contempt  of  court  for  his  violation  of  such  order  by 
publishing  such  testimony. 

Judicial  Proobbdinos,  Riqht  to  Publish. — The  public  have  a  right  to 
know  and  discuss  all  judicial  proceedings,  unless  such  right  is  expressly 
interdicted  by  statutory  or  constitutional  provisions,  or  unless  the  pub* 
lication  prohibited  by  the  order  of  the  court  is  of  such  nature  as  to 
obstruct  or  embarrass  the  court  in  its  administration  of  the  law  and  the 
execution  of  the  powers  expressly  conferred  upon  it. 

OOHTEMFT  OF  CoURT— OONSTITCTIONAL  LaW. — COUKTS  HavB  THB  InHEREKT 

PowEB,  in  the  absence  of  constitutional  limitation  upon  their  powers, 
to  punish  as  a  contempt  any  act,  whether  committed  in  or  out  of  their 
presence,  which  tends  to  impair,  embarrass,  or  obstruct  them  in  the 
discharge  of  their  duties,  and  the  legislature,  while  it  may  regulate  the 
procedure  and  enlarge  the  power,  cannot  fetter  it. 
CX>i<iTBiiPT  OF  CocBT— Publication  of  Judicial  Pboceedinos.— The  publi* 
cation  in  a  newspaper  of  a  report  of  the  testimony  taken  at  a  trial  be« 
fore  the  court  sitting  without  a  jury,  containing  no  reflection  upon 
the  judge,  and  nothing  to  intimidate  any  witness  or  other  person  con« 
nected  with  the  trial,  cannot  constitute  a  contempt  of  court,  though 
the  oourt  has  forbidden  such  publication.  If  the  publication  oould  not 
have  interfered  with  the  full  and  fair  investigation  of  the  merits  of  the 
ease  no  contempt  was  committed  by  it,  though  the  evidence  so  published 
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was  of  a  filthy  character,  such  as  a  doe  regard  for  decency  and  pnblie 
morals  would  have  left  unpublished. 

Ck>NTSHFT  OF  COUBT. — ThB  PiNDINO  OF  A  CoURT  ThAT  CONTEMPT  HaS  BeBH 

CoMHiTTKD  Is  NoT  CoKCLUSivs  in  a  proceeding  by  a  writ  of  review  if  it 
farther  appears  from  all  the  facts  disclosed  that  the  acts  charged  and 
found  could,  in  no  circumstances,  constitute  contempt  of  court. 

John  E.  RichardSf  S,  M,  Shortridge^  and  D,  M,  DelmaSt  for 
the  petitioner. 

J''.  E.  Spenceff  D.  W.  Burchard,  and  Nicholas  Bowdenf  for 
the  respondent. 

SS8  Paterson,  J.  When  the  case  of  Price  ▼.  Pricey  an 
action  for  divorce,  was  called  for  trial  in  the  superior  court  of 
Santa  Clara  county,  the  court  was  advised  that  the  evidence 
would  probably  be  of  a  filthy  nature,  and  thereupon  made  an 
order  directing  "that  during  the  trial  all  persons  be  excluded 
from  the  courtroom  except  the  oflficers  of  the  court,  the  parties, 
and  their  counsel."  It  was  further  ordered  "that  no  public 
report  or  publication  of  any  character  of  the  testimony  in  the 
case  be  made."  On  the  following  day  the  petitioner  herein 
caused  to  be  published  in  the  San  Josi  Mercury,  a  newspaper 
of  which  he  was  the  editor  and  publisher,  an  article  referring 
to  the  order  of  the  court,  and  containing  what  purported  to  be 
the  testimony  of  the  witnesses.  Upon  an  affidavit  setting 
forth  the  facts  stated,  the  court  made  an  order  commanding 
Shortridge  to  appear  and  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt.  Mr.  Shortridge  in  his  answer 
and  at  the  hearing  disclaimed  any  intention  to  reflect  upon 
the  court,  or  show  any  disrespect  therefor,  and  claimed  that 
in  publishing  a  fair  and  true  report  of  the  testimony  and 
proceedings  he  was  simply  exercising  a  constitutional  right, 
with  which  the  court  could  not  interfere  by  order  or  other- 
wise. Thereafter,  an  opinion  was  filed  showing  that  the 
learned  judges  of  the  court,  sensible  of  the  delicate  position 
they  occupied  in  determining  the  scope  of  **•  their  own  judi- 
cial powers,  had  given  the  subject  most  careful  consideration, 
and  holding  it  to  be  their  duty  in  support  of  the  honor  of  the 
state  and  the  dignity  of  the  court  to  punish  the  respondent 
for  violating  the  order.  A  judgment  was  entered  adjudging 
Shortridge  guilty  of  contempt  of  court,  and  ordering  him  to 
pay  a  fine  of  one  hundred  dollars.  Thereupon  the  petitioner 
herein  applied  for  a  writ  of  certiorari,  which  was  granted,  and 
the  matter  having  been  heard  and  submitted,  we  are  now 
called  upon  to  determine  whether  the  court  exceeded  its  juris- 
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diction  in  adjudging  the  petitioner  guilty  of  contempt  on  the 
facts  stated. 

In  support  of  the  order  under  consideration  counsel  for  re- 
spondents rely  upon  two  propositions,  namely:  1.  That  the^ 
order  was  authorized  by  sections  125  and  1209,  subdivisions 
5  and  9  of  the  Code  of  Civil  Procedure;  and  2.  That  the  pub- 
lication was  an  interference  with  judicial  proceedings  which 
the  court  had  the  inherent  power  to  punish  as  a  contempt. 

1.  The  sections  referred  to  read  as  follows: 

"Sec.  125.  In  an  action  for  divorce,  criminal  conversation, 
seduction,  or  breach  of  promise  of  marriage,  the  court  may 
direct  the  trial  of  any  issue  of  fact  joined  therein  to  be  private, 
and  may  exclude  all  persons  except  the  officers  of  the  court, 
the  parties,  their  witnesses,  and  counsel;  provided  that  in  any 
cause  the  court  may,  in  the  exercise  of  a  sound  discretion  dur- 
ing the  examination  of  a  witness,  exclude  any  or  all  other  wit- 
nesses in  the  cause." 

**  Sec.  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice  or  proceedings  therein,  are  contempts  of  the 
authority  of  the  court:  .... 

''  5.  Disobedience  of  any  lawful  judgment,  order,  or  process 
of  the  court. 

"9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court." 

It  may  be  well  to  note  that  petitioner  was  not  a  party,  a 
witness,  or  an  officer  of  the  court;  and  that  no  order  was 
made  excluding  the  witnesses  from  the  courtroom.  The 
question,  therefore,  whether  a  witness,  party,  officer,  or  other 
person  over  whom  the  court  has  acquired  jurisdiction,  may 
be  punished  for  disclosing  testimony  when  the  trial  is  had 
with  closed  doors,  '^^^  and  the  question  whether  it  is  a  con- 
tempt for  a  newspaper  to  publish  the  evidence  after  an  order 
has  been  made  excluding  the  witnesses  from  the  courtroom 
during  the  trial,  must  be  eliminated  from  the  consideration 
of  the  case.  The  court  planted  its  conclusion  squarely  upon 
the  ground  that  "  the  evident  purpose  of  the  act  was  that  in 
cases  of  divorce  ....  the  entire  evidence  should  not  be  pro- 
duced before  the  public,"  saying.  "  Of  course  the  main  pur* 

pose  of  this  enactment  was  to  promote  public  morals 

How  the  public  morals  can  be  promoted  by  detailing  to  the 
world  the  testimony  in  low  and  filthy  divorce  cases,  or  blazon- 
ing forth  the  injuries  that  some  poor  unfortunate  girl  may 
have  sufiered,  or  by  heralding  the  connection  of  good  and  re- 
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eX)eotabIe  and.  moral  people  where  they  are  unfortunately  and 
unwillingly  as  witnesses,  is  something  that  the  court  cannot 
understand,  and  which  the  legislature  unquestionably  in- 
tended to  prohibit.  ....  It  is  the  disposition  of  every  man 
to  protect  his  fireside.  It  is  his  disposition  to  raise  his  chil- 
dren up  in  the  moral  way.  It  is  his  desire  to  keep  all  con- 
taminating influences  from  them,  and  I  think  the  legislature 
has  wisely  and  properly  placed  in  these  particular  actions  the 
power  in  the  court  to  do  so,  and  that  the  court  would  be  rec- 
reant to  its  duty  if  it  did  not  undertake  to  discharge  the  duty 
cast  upon  it." 

Every  one  who  has  the  welfare  of  society  at  heart  will  doubt- 
less agree  with  the  learned  judges  of  the  court  below  in  their 
opinion  as  to  the  policy  of  a  law  which  would  prevent  the  pub- 
lication of  such  matters  as  they  complained  of;  but  the  con- 
struction placed  upon  the  provisions  of  the  act  quoted  above 
is  not,  we  think,  authorized  by  the  language  of  the  section. 
In  this  country  it  is  a  first  principle  that  the  people  have  the 
right  to  know  what  is  done  in  their  courts.  The  old  theory 
of  government  which  invested  royalty  with  an  assumed  per- 
fection, precluding  the  possibility  of  wrong  and  denying  the 
right  to  discuss  its  conduct  of  public  afi'airs,  is  opposed  to  the 
genius  of  our  institutions  in  which  the  sovereign  will  of  the 
people  is  the  paramount  idea;  and  the  greatest  publicity  to 
the  acts  of  those  holding  positions  of  public  trust,  and  the 
greatest  freedom  in  the  discussion  of  the  proceedings  of  pub- 
lic tribunals  that  is  consistent  with  truth  and  decency  are 
regarded  as  essential  to  the  ***  public  welfare.  Therefore, 
when  it  claimed  that  this  right  has  in  any  manner  been 
abridged,  such  claim  must  find  its  support,  if  any  there  be, 
in  some  limitation  expressly  imposed  by  the  law-making 
power,  or  the  right  to  exercise  the  authority  claimed  must  be 
necessarily  implied  as  essential  to  the  execution  of  the  powers 
expressly  conferred. 

We  find  no  expression  in  the  section  referred  to  upon  which 
such  a  claim  can  be  based.  If  the  legislature  had  intended  to 
prohibit  the  publication  of  proceedings  in  cases  tried  with 
closed  doors  it  would  have  been  easy  to  declare  its  will  in  that 
regard  in  express  terms.  It  has  not  done  so,  and  the  right 
claimed  is  not  essential  to  the  execution  of  the  authority  con- 
ferred by  the  section.  The  assumption  that  the  object  of  the 
statute  was  to  protect  the  public  from  the  contaminating  in- 
fluence of  prurient  revelations  often  made  in  actions  of  divorce, 
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seduction,  and  criminal  conversation  is  unwarranted.  The 
object  of  the  act  is  palpable.  It  was  to  secure  decorum  in  the 
conduct  of  trials  involving  the  relation  of  the  sexes  and  to 
protect  witnesses  of  refined  sensibilities  from  the  ordeal  which 
they  might  otherwise  have  to  pass  through  in  giving  testimony 
of  a  delicate  or  filthy  nature  in  the  presence  of  a  crowd  of 
vulgar  or  curious  spectators.  To  give  effect  to  the  section  no 
other  intention  on  the  part  of  the  legislature  is  necessarily 
implied,  and  proceedings  for  contempt  being  criminal  ia 
their  nature,  no  presumption  should  be  indulged. 

Section  1032  of  the  Political  Code  adds  no  strength  to  the 
position  taken  by  counsel  for  respondent.  What  has  been 
«aid  of  section  125  of  the  Code  of  Civil  Procedure  is  appli- 
cable to  section  1032,  and  may  be  summed  up  in  the  proposi- 
tion that  the  public  have  the  right  to  know  and  discuss  all 
judicial  proceedings,  unless  such  right  is  expressly  interdicted 
by  constitutional  or  statutory  provisions,  or  unless  the  pub- 
lication prohibited  by  the  order  of  the  court  is  of  such  a 
nature  as  to  obstruct  or  embarrass  the  court  in  its  adminis- 
tration of  the  law  and  the  execution  of  the  powers  expressly 
conferred  upon  it. 

2.  Counsel  for  petitioner  contend  with  much  emphasis  that 
any  act  of  the  legislature  or  of  the  court  attempting  to  deprive 
the  people  of  the  right  to  be  informed  of  judicial  proceedings, 
<or  to  publish  or  discuss  the  same,  is  void.  It  is  said  that 
^8ecrecy  and  silence  in  such  matters  are  utterly  repugnant  to 
the  *"  spirit  of  our  institutions,  and  opposed  to  the  consti- 
tutional declaration  of  right  with  respect  to  free  speech  and 
the  liberty  of  the  press.  Provisions  of  the  codes  are  cited 
showing  that  the  legislature  has  sought  to  abridge  rather  than 
to  extend  the  common-law  right  of  the  courts  to  punish  for 
contempt.  Most  of  them  relate  purely  to  questions  of  libeli 
^ut  one  of  them — a  recent  act  of  the  legislature — provides 
that  "no  speech  or  publication  reflecting  upon  or  concerning 
»ny  court  or  any  officer  thereof  shall  be  treated  or  punished 
»s  a  contempt  of  said  court,  unless  made  in  the  immediate 
presence  of  such  court  while  in  session,  and  in  such  manner 
as  to  actually  interfere  with  its  proceedings":  Stats.  1891,  p. 
7.  But  we  know  of  no  decision  which  supports  the  proposi- 
tion contended  for.  No  authority  has  been  found  which 
denies  the  inherent  right  of  a  court,  in  the  absence  of  a  limi- 
tation placed  upon  it  by  the  power  which  created  it,  to  punish 
fis  a  contempt  an  act — whether  committed  in  or  out  of  its 
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presence— which  tends  to  impede,  embarrass  or  obstruct  the 
court  in  the  discharge  of  its  duties.  It  is  a  doctrine  which  is 
admitted  in  all  its  rigor  by  American  courts  everywhere,  and 
does  not  need  the  support  of  foreign  authorities  based  upoa 
the  fiction  that  the  majesty  of  the  king,  represented  in  the 
persons  of  the  judges,  is  always  present  in  the  court.  It  ia 
founded  upon  the  principle — which  is  coeval  with  the  exist- 
ence of  the  courts,  and  as  necessary  as  the  right  of  self-pro- 
tection— that  it  is  a  necessary  incident  to  the  execution  of  the 
powers  conferred  upon  the  court,  and  is  necessary  to  maintain 
its  dignity,  if  not  its  very  existence.  It  exists  independent 
of  statute.  The  legislative  department  may  regulate  the  pro- 
cedure and  enlarge  the  power^but  it  cannot  without  trenching 
upon  the  constitutional  powers  of  the  court  and  destroying 
the  autonomy  of  that  system  of  checks  and  balances,  which 
is  one  of  the  chief  features  of  our  triple-department  form  of 
government,  fetter  the  power  itself.  In  Arkansas  the  legisla- 
ture sanctioned  the  power  of  the  court  to  punish  as  contempts 
certain  enumerated  acts,  and  no  others.  The  court  held  that 
the  sanction  was  merely  declaratory  of  the  common  law,  and 
that  the  prohibitory  clause  was  entitled  to  respect  as  an  opin- 
ion of  a  co-ordinate  branch  of  the  government,  but  was  not 
binding  upon  the  courts:  State  v.  Morrill,  16  Ark.  384.  This 
decision  is  in  line  with  all  the  authorities. 

•*'  Although  the  power  is  necessarily  an  arbitrary  one  to 
a  great  extent,  it  has  been  exercised  by  the  courts,  in  this 
country  at  least,  only  as  an  auxiliary  means  to  attain  the 
ends  of  justice.  If  abused  by  the  judges  at  all,  it  has  been 
only  in  the  rarest  instances.  No  one  has  realized  more  than 
the  judges  themselves  the  fact  that  a  court  cannot  coerce  the  re. 
spect  of  the  people  for  itself  or  its  decisions,  and  the  very 
delicacy  of  the  power  has  proved  to  be  a  safeguard  against 
its  abuse.  To  this  alone  must  be  attributed  the  fact  that, 
although  the  inherent  power  referred  to  has  been  claimed  and 
exercised  by  the  courts  of  this  country  since  the  organization 
of  the  government,  the  framers  of  the  constitution  in  all  the 
states  of  the  union,  except  Georgia  and  Louisiana,  have  deemed 
it  unnecessary  to  place  any  limitation  upon  the  power  of  their 
courts  to  punish  for  contempts:  Stimson'e  American  Statute 
Law,  sec.  582. 

Did  the  article  in  question  tend  to  embarrass,  impede,  or 
obstruct  the  administration  of  justice?  If  it  did,  the  peti- 
tioner is  guilty  of  contempt,  regardless  of  the  order.     In  de- 
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termining  the  question  whether  the  conduct  of  the  petitioner 
was  an  unlawful  interference  with  the  proceedings  of  the 
court  the  order  itself  is  a  false  quantity.  As  said  by  hi» 
counsel  at  the  argument:  "  If  the  law,  under  the  circum- 
stances, prohibited  the  publication,  the  order  of  the  court  was 
superfluous;  and  the  petitioner  is  censurable,  regardless  of 
that  order,  for  the  all-sufficient  reason  that  he  has  violated 
the  law.  If,  on  the  other  hand,  the  law  did  not  prohibit  the 
publication,  the  petitioner  had  the  right,  under  the  law,  ta 
make  it,  and  that  right  could  not  be  abridged  or  taken  away 
by  an  order." 

The  constitution  of  every  state  in  the  union  guarantees  ta 
©very  citizen  the  right  to  freely  ^speak,  write,  and  publish  hi» 
Bentiments  on  all  subjects,  and  prohibits  the  passage  of  any 
law  "to  restrain  or  abridge  the  liberty  of  speech  or  of  the 
press."  What  one  may  lawfully  speak  he  may  lawfully  writ© 
and  publish.  The  rights  thus  preserved  by  the  constitution 
are  dear  to  the  hearts  of  every  American,  and  their  exercise 
can  be  complained  of  by  the  courts  in  a  summary  proceeding 
only  when  the  publication  or  the  speech  interferes  with  the 
proper  performance  of  judicial  duty.  If  there  has  been  no 
such  interference,  there  has  been  no  contempt.  In  the  article 
complained  *'*  of  we  find  nothing  which  could  have  inter- 
fered with  a  full  and  fair  investigation  of  the  merits  of  the 
case  then  on  trial.  The  case  was  before  the  court  without  a 
jury.  It  is  not  claimed  that  the  petitioner,  in  his  report 
mutilated  the  testimony,  misrepresented  or  reflected  upon  tho 
judge,  attempted  to  intimidate  or  swerve  any  witness,  or  to 
dictate  to  any  one  connected  with  the  trial  what  his  action 
should  be  in  regard  to  any  matter.  How,  then,  could  such  an 
article  interrupt  the  orderly  conduct  of  a  trial,  or  tend  to  in- 
duce a  failure  of  justice?  With  the  moral  aspect  of  the  case 
we  have  nothing  to  do.  The  courts  are  not  conservators  of 
public  morals.  Rules  afllecting  the  conduct  and  morals  of 
the  community  must  proceed  from  the  legislative  department. 
It  is  argued  with  some  plausibility  that  the  publication  of  the 
testimony  might  deter  timid  and  highly  sensitive  witnesses 
from  making  disclosures  which  they  would  make  if  assured 
that  their  utterances  would  not  be  given  publicity.  But  this 
is  an  argument  which  would  apply  to  all  cases,  and  rests  upon 
the  erroneous  assumption  that  a  witness  will  violate  his  oath 
to  tell  the  truth,  and  the  whole  truth,  to  save  himself  from 
the  mortification  incident  to  the  relation  and  publicity  of  cer- 
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tain  disagreeable  facts  within  his  knowledge.  There  is  no 
real  danger  of  such  a  result.  The  testimony  which  a  witness 
gives  in  a  court  of  justice  is  not  the  discussion  of  a  topic  volun- 
tarily selected  by  him,  and  for  which  he  may  choose  his  lan- 
guage, and  use  chaste  or  unchaste  words,  regardless  of  the 
truth  of  the  facts  he  is  required  to  detail;  and  every  witness 
is  supposed  to  appreciate  this  fact,  and  to  speak  the  truth 
without  regard  to  the  question  who  or  how  many  will  be  in- 
formed of  the  proceedings.  We  are  aware  of  the  fact  that 
there  are  English  precedents  for  holding  that  the  courts  pos- 
sess and  exercise  the  power  to  prohibit  in  all  cases  the  publi- 
cation of  their  proceedings;  but  we  know  of  no  decision  in 
this  country  upholding  the  right  of  a  court  to  make  such  pro- 
hibition, except  where  the  publication  tended  to  interfere  with 
the  proceedings  before  the  court.  Blackstone  lays  it  down  as 
the  law  of  England  in  his  day  that  it  was  unlawful  and  a 
■contempt  of  court  "  to  print  false  accounts  (or  even  true  ones 
without  proper  permission)  of  causes  then  dependent  in  judg- 
ment": 4  Blackstone's  Commentaries,  285.  Several  English 
cases  are  cited  which  seem  to  hold  this  *'*  doctrine  to  the 
extent  stated.  But  precedents  promulgated  at  a  time  when  the 
ministers  of  the  crown  claimed  and  exercised  the  right  to 
seize  a  newspaper  and  stifle  the  voice  of  its  editor,  when  books 
were  destroyed  and  speeches  suppressed  to  subserve  political 
purposes,  are  of  little  value  in  this  age,  and  especially  in  this 
country. 

It  was  to  forever  stamp  out  such  a  claim  and  prevent  such 
occurrences  that  the  framers  of  our  constitutions  incorporated 
therein  the  guarantee  of  liberty  of  speech  and  of  the  press. 
This  constitutional  liberty,  as  Judge  Cooley  says,  "implies  the 
right  to  freely  utter  and  publish  whatever  the  citizen  may 
please,  and  be  protected  against  any  responsibility  for  so 
doing,  except  so  far  as  such  publications  from  their  blas- 
phemy, obscenity,  or  scandalous  character  may  be  a  public 
offense,  or  as  by  their  falsehood  and  malice  they  may  inju- 
riously affect  the  standing,  reputation,  or  pecuniary  interests 
of  individuals,  ....  implies  not  only  liberty  to  publish,  but 
complete  immunity  from  legal  censure  and  punishment  for 
the  publication  so  long  as  it  is  not  harmful  in  its  character 
when  tested  by  such  standards  as  the  law  affords":  Cooley'a 
Constitutional  Limitations,  p.  421.  Liberty  of  the  press  must 
not  be  confounded  with  mere  license.  Liberty  of  the  press 
«tops  where  a  further  exercise  would  invade  the  rights  of 
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others.  This  provision  of  the  constitution  does  not  authorize 
a  usurpation  of  the  functions  of  the  courts.  Under  the  plea 
of  the  liberty  of  the  press  a  newspaper  has  no  right  to  assail 
litigants  during  the  progress  of  a  trial,  intimidate  witnesses, 
dictate  verdicts  or  judgments,  or  spread  before  juries  its  opin- 
ion of  the  merits  of  cases  which  are  on  trial.  As  stated  be- 
fore, what  may  be  spoken  may  be  written,  and  the  converse 
of  the  proposition  is  true  that  what  may  not  be  spoken  under 
such  circumstances  may  not  be  written. 

As  the  article  in  question  does  not  go  beyond  these  limita- 
tions, and  as  the  section  under  which  the  court  below  pro- 
ceeded to  judgment  clearly  does  not  authorize  the  order  which 
was  made,  the  proceedings  must  be  annulled. 

Counsel  for  respondent  claim  that  the  finding  of  the  court 
that  the  publication  was  an  unlawful  interference  with  the 
proceedings  of  the  court,  and,  therefore,  a  contempt  must  be 
taken  as  conclusive.  But,  where  it  appears  from  all  the  facts 
found  that  the  publication  could  not,  under  any  circum- 
stances, constitute  '^^  a  contempt,  a  judgment  thereon  im- 
posing a  fine  or  imprisonment  is  a  nullity. 

It  is  ordered  that  the  proceedings  of  the  court  under  review 
be  and  they  are  hereby  annulled,  and  the  clerk  of  this  court 
is  directed  to  transmit  a  copy  of  the  judgment  to  the  clerk  of 
the  court  below. 

Db  Haven,  J.,  Fitzgerald,  J.,  Harrison,  J.,  and  McFab- 
LAND,  J.,  concurred.  

Contempt — Publication  of  Judioiai,  Pboceedings:  See  the  extended 
note  to  State  v.  QalUrway,  98  Am.  Dec.  419. 

Contempt— Inherent  Poweb  ov  Courts  to  Punish  for.— This  question 
will  be  found  tboroogbly  discussed  in  the  notes  to  the  following  cases:  Bso 
parte  Robertson,  11  Am.  St  Rep.  213;  Burru  y.  Allen,  2  Am.  St.  Rep.  847; 
State  V.  QaUoway,  98  Am.  Dec.  414,  and  Clark  v.  People,  12  Am.  Dec.  178. 

Contempt — Whether  Proceedings  in  Are  Reviewable. — This  qnestioa 
is  thoroughly  discussed  in  the  monographic  note  to  Jiullin  ▼.  People,  22  Amii 
St.  Rep.  417-426. 
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Hunt  v.  Ward. 

[99  Caufosmia,  612.] 

OoBPOBATioss — Actions  Against  Stockholders— Statutss  or  LniixA- 
noNS  Applicable  to. — If  a  statute  declares  that  actions  against 
itockholders  to  enforce  a  liability  created  by  law  may  be  bronght  within, 
three  years  after  the  liability  was  created,  the  time  within  which  an 
action  may  be  maintained  cannot  be  prolonged  by  the  giving  of  a  note 
by  the  corporation,  or  otherwise.  Computation  of  time  within  which 
the  action  may  be  brought  must  commence  with  the  creation  of  th» 
original  indebtedness. 

Corporations— Statute  of  Limitations  as  to  Actions  Against  Stock- 
holders— Constitctional  Law. — Though  the  constitution  declare* 
that  each  stockholder  of  a  corporation  shall  be  personally  liable  for  a 
portion  of  all  its  debts  and  liabilities  contracted  or  incurred  while  he  i» 
a  stockholder,  the  legislature  may  prescribe  a  time  within  which  actiona 
to  enforce  such  liability  must  be  commenced. 

Lee  and  Scott,  for  the  appellant. 

WellSf  Monroe,  and  Lee,  for  the  respondent. 

•*'  McFakland,  J.  Action  to  recover  of  defendant  Ward 
his  proportionate  share  of  the  alleged  indebtedness  of  a  cor- 
poration in  which  he  was  a  stockholder.  Judgment  went  for 
plaintifiF,  from  which,  and  from  an  order  denying  a  new  trial,, 
said  defendant  appeals.  Appellant  contends,  among  other 
things,  that  the  complaint  does  not  state  facts  sufficient  ta 
constitute  a  cause  of  action,  and  that  the  action  is  barred  by 
Bection  359  of  the  Code  of  Civil  Procedure. 

It  is  averred  in  the  complaint  that  on  February  20,  1888,  a. 
certain  corporation  called  the  "Exchange  Block  Company'* 
made  and  delivered  to  respondent  its  promissory  note  for 
eeven  thousand|  five  hundred  dollars,  payable  one  year  after 
date  with  twelve  per  cent  per  annum  interest,  and  also  exe- 
cuted to  respondent  a  mortgage  on  certain  corporate  property 
to  secure  said  note;  that  afterwards  respondent  foreclosed 
said  mortgage,  and  that  after  the  sale  of  the  mortgaged  prem« 
ises  there  was  a  deficiency  of  three  thousand  two  hundred 
and  ninety-one  dollars  and  fifty  cents,  for  which  judgment 
was  docketed  against  said  corporation  on  January  9,  1891, 
and  that  the  same  is  wholly  unsatisfied;  and  that  during  the 
times  mentioned  appellant  owned  such  a  number  of  shares  of 
the  corporate  stock  as  would  make  his  proportionate  share  of 
■aid  deficiency  judgment  eight  hundred  and  twenty-seven 
dollars  and  fifty  cents,  for  which  last-mentioned  sum  judg- 
ment is  prayed  in  this  present  action  against  appellant. 
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It  will  be  observed  that  there  is  no  averment  of  the  time  of 
the  incurring  of  the  indebtedness  or  liability  for  which  the 
note  was  given,  or  of  the  nature  of  such  indebtedness — the 
facts  upon  which  it  was  founded;  the  only  averment  oa 
the  subject  being  the  making  and  execution  of  the  note  and 
mortgage.  The  complaint  bases  the  right  to  recover  on  the 
making  of  the  note  and  the  judgment  against  the  corpora^ 
tion;  but,  as  the  liability  of  a  stockholder  is  a  separate  and 
independent  one,  commencing  with  and  dependent  upon  the 
original  indebtedness,  it  is  doubtful  if  the  averments  of  the 
complaint  in  the  case  at  bar  are  sufficient.  Indeed,  such 
averments  were  directly  held  by  this  court  in  Tilden  v.  Gash- 
vnler^  No.  4053,  decided  in  1875,  to  be  insufficient.  In  that 
case  the  complaint  did  aver  that  the  corporation  was  indebted 
to  plaintiff's  assignor  in  a  stated  sum  of  money,  and  that  in 
consideration  of  such  indebtedness  it  made  its  promissory 
note,  upon  which  it  was  sought  to  hold  the  stockholder;  but 
the  trial  court  sustained  a  general  demurrer  upon  the  ground 
that  the  liability  ***  of  the  stockholder  was  upon  the  origi- 
nal indebtedness,  and  not  upon  the  note,  and  that  there  was 
no  averment  of  facts  showing  such  indebtedness.  The  plain- 
tiflF  appealed,  and  the  appellate  court,  after  a  most  elaborate 
argument,  as  shown  by  the  briefs  in  the  record,  affirmed  the 
judgment;  but  as  that  case  was  not  reported  and  there  was 
no  written  opinion  delivered  in  it — it  being  simply  noticed  in 
50  Cal.  668,  under  the  head  of  "  Cases  Not  Reported  "—it 
cannot  be  taken  as  known  generally  to  the  bar,  and,  therefore, 
should  not  have  much,  if  any,  weight  as  authority.  We 
allude  to  it  merely  to  show  how  the  court  viewed  the  question 
at  that  time,  and  to  illustrate  the  possible  danger  of  relying 
upon  such  averments  as  those  contained  in  the  complaint  in 
the  case  at  bar.  And,  bm  we  think  that  appellant's  plea  of 
the  statute  of  limitations  is  a  perfect  defense  to  this  action, 
we  prefer  not  to  say  more  upon  the  question  above  suggested, 
leaving  its  final  decision  to  some  case  in  which  it  must  neces- 
sarily be  determined. 

As  the  note  of  the  corporation  is  alleged  to  have  been  made 
on  February  20,  1888,  the  liability  of  the  stockholder  was 
created,  under  any  view,  at  least  as  early  as  the  date  of  the 
note;  and  this  present  action  was  not  commenced  within 
three  years  after  that  date.  The  statutes  of  limitation  of  this 
state  are  contained  in  title  2,  part  2,  of  the  Code  of  Civil  Pro- 
cedure, from  section  812  to  363;  and  the  general  rule,  as  ex- 
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pressed  in  said  title,  is  that  actions  can  be  commenced  within 
the  prescribed  periods  after  the  cause  of  action  shall  have 
accrued.  But  section  359  provides  that  "this  title  does  not 
affect  actions  against  ....  stockholders  of  a  corporation 
....  to  enforce  a  liability  created  by  law;  but  such  actions 
must  be  brought  within  three  years  after  ....  the  liability 
was  created."  And  it  was  definitely  settled  in  the  cases  of 
Green  v.  Beckman^  59  Cal.  545,  and  Moore  v.  Boyd,  74  Cal.  167, 
that  a  stockholder's  liabilitj'  is  a  "liability  created  by  law" 
within  the  meaning  of  said  section  359. 

We  do  not  see  how  this  plain,  clear  language  of  section  359 
can  be  explained  away  by  any  rule  or  any  number  of  rules  of 
construction.  There  is  no  room  for  the  play  of  interpretation 
when  the  language  under  review  leaves  no  doubt  as  to  the 
meaning  of  those  who  used  it.  The  legislature  having,  in 
former  **•  sections  of  said  title  2,  declared  the  general  rule, 
that  actions  should  be  commenced  within  the  prescribed 
periods  after  the  accruing  of  the  cause  of  action,  by  section 
359  deliberately  provided  that  such  rule  should  not  apply  to 
an  action  against  a  stockholder  to  enforce  his  liability  for  his 
proportionate  share  of  the  corporate  debts,  but  that  such  ac- 
tion should  be  brought  within  three  years  after  the  liability 
was  created. 

Of  course,  there  is  a  clear  and  wide  distinction  between  the 
creation  of  a  liability  and  the  accruing  of  a  cause  of  action 
thereon;  and  section  359,  ex  industriuj  emphasizes  that  dis- 
tinction. A  liability  may  be  absolute  or  contingent;  it  may 
be  unconditional  or  limited;  it  may  be  presently  enforceable 
by  action,  or  there  may  be  time  given  for  its  performance; 
but,  whatever  its  character,  it  is  created  by  the  consumma- 
tion of  the  contract,  act,  or  omission  by  which  the  liability  is 
incurred.  If  the  appellant  before  the  maturity  of  the  note 
had  sold  his  stock  to  a  third  person,  who  held  it  when  the 
note  n)atured,  the  appellant,  and  not  the  third  person,  would 
have  been  liable  as  a  stockholder — which  illustrates,  if  illus- 
tration be  needed  of  a  thing  so  plain,  the  meaning  of  the 
words  "  after  the  liability  was  created  "  as  used  in  said  sec- 
tion 359. 

It  is  sought  to  overcome  the  plain  language  of  the  code  by 
supposing  a  case  where  the  corporation  had  given  a  note  not 
due  until  more  than  three  years  after  date,  and  suggesting 
that  in  such  a  case  the  statute  would  have  run  against  the 
fltockholders  before  the  accruing  of  any  right  of  action  against 
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them.  But  if  we  assume  that  in  such  a  case,  according  to 
respondent's  view,  the  stockholders  could  be  sued  only  upon 
the  note,  still  the  situation — called  by  counsel  "  an  anoma- 
lous condition  of  aflFairs" — would  be  the  result  of  the  volun- 
tary act  of  the  creditor  done  in  the  face  of  the  law.  Such  a 
condition  of  affairs  would  not  be  the  necessary  outcome  of  the 
law;  for  the  code  gives  the  creditor  ample  room  and  time  to 
subject  stockholders  to  their  independent  liability  for  the  in- 
debtedness of  the  corporation.  But  if  he  chooses  to  make  a 
contract  with  the  corporation,  by  which  its  payment  of  the 
indebtedness  is  postponed  beyond  the  three  years'  limitation 
in  favor  of  the  stockholders,  he  simply  does  an  act  which 
practically  waives  his  right  against  the  latter — assuming,  of 
course,  that  his  only  cause  of  action  ***  against  the  stock- 
holder is  upon  the  note  of  the  corporation.  It  must  be  re- 
membered that  the  right  to  pursue  the  stockholder  at  all  does 
not  exist  at  common  law,  but  is  solely  the  creature  of  the 
written  law;  and  that  it  must  be  exercised  upon  the  condi- 
tions and  within  the  limits  which  the  written  law  prescribes. 
The  invocation  by  respondent  of  the  clause  of  the  state  con- 
stitution, declaring  the  liability  of  stockholders  of  corpora- 
tions, does  not  strengthen  his  position;  for  the  statement  of  a 
right  in  a  constitution  is  always  subject  to  reasonable  statu- 
tory limitations  of  the  time  within  which  it  may  be  enforced, 
unless  otherwise  declared  in  the  constitution  itself;  and  three 
years  is  certainly  not  an  unreasonable  period  of  limitation. 
"We  see,  therefore,  no  reason  for  disregarding  the  plain  lan- 
guage of  section  359.  We  need  not  ii)quire  into  the  policy  of 
the  section;  but  as  certificates  of  stock  of  many  corporations 
pass  frequently  from  hand  to  hand,  it  may  well  be  assumed 
that  the  legislature  intended  to  protect  temporary  stockhold- 
ers from  the  power  of  officers  of  corporations  and  their  credit- 
ors, to  indefinitely  extend  the  enforcement  of  liabilities  created 
while  they  happened  to  be  holders  of  stock.  If  the  policy  be 
unwise  or  bad,  it  is  for  the  legislature  to  change  it. 

No  cases  have  been  cited  where  the  point  here  involved  was 
before  the  court;  the  question  is  res  Integra.  The  case  nearest 
in  point  is  that  of  Redington  v.  Cornwell,  90  Cal.  63,  where  the 
corporation  had  given  its  promissory  note  in  consideration  of 
a  mutual  open  account,  and  the  court,  in  considering  the  ap- 
plication of  the  statute  of  limitation  to  stockholders,  used 
this  language:  "  The  averment  as  to  the  mutual  open  account 
in  the  third  amended  complaint  is  of  doubtful  eufiiciency  to 
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extend  the  period  of  limitation  even  against  the  corporation. 
As  to  the  stockholders,  it  can  have  no  effect  whatever  even 
though  suflBciently  alleged.  The  corporation  had  no  more 
power  to  extend  the  period  of  limitation  as  agflinst  the  stock- 
holders by  a  mutual  open  account  than  by  making  its  prom- 
issory note.  The  liability  of  the  stockholders  is  created  and 
exists  by  statute.  It  arises  when  a  debt  is  contracted  by  the 
corporation.  It  is  limited  to  three  years  from  the  time  it 
arises;  and  it  is  well  settled  in  this  state  that  the  corporation 
has  no  power  to  extend  that  limitation  without  direct  author- 
ity from  the  stockholders." 

•*''  As  the  foregoing  views  are  determinative  of  the  case  in 
favor  of  appellant,  it  is  not  necessary  to  discuss  the  admis- 
sibility in  evidence  of  the  judgment  against  the  corporation, 
or  any  of  the  other  questions  argued  by  counsel. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Ds  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 

Hearing  in  Bank  denied. 

Statttts  07  LnfiTATioNS  nr  Actions  to  Entorcs  Stockholder's  Stat> 
VTOBT  LiABiLirr. — This  qaestion  is  fally  treated  in  the  extended  note  to 
Thompson  ▼.  Seno  Sap.  Bank,  3  Am.  St.  Rep.  806,  and  se«  also  the  same  not* 
al  pages  827-^29. 
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Hawkins  v.  State. 

[82  Flobida.,  248.] 
JmtT  Tbial— Extraneous  Mattbr  Wbittkn  on  Instruotion. — The  word 
**  guilty,"  written  through  inadvertence  by  the  trial  judge  on  the  mar* 
gin  of  an  instruction  given  to  the  jary  in  a  criminal  case,  and  permitted 
to  remain  in  their  handa  in  that  form  during  their  deliberations,  ia  pre> 
ramed,  on  appeal,  to  have  been  read  by  and  to  have  influenced  them  to 
the  prejudice  of  the  accused,  and  entitles  him  to  a  reversal  unless  it  i« 
shown  beyond  a  reasonable  doubt  that  no  injury  resulted  therefrom. 

J.  W,  Brady,  for  the  appellants. 

William  B.  Lamar,  attorney-general,  for  the  state. 

•*•  Taylor,  J.  The  plaintiffs  in  error  were  tried  and  con» 
Ticted  at  the  spring  term,  1893,  of  the  circuit  court  for  Polk 
county,  Samuel  Hawkins  for  murder  in  the  second  degree, 
and  Howard  Hawkins  as  accessory  of  the  same  crime,  and 
both  were  sentenced  to  the  state  prison  for  life.  Upon  the 
refusal  of  their  motion  for  new  trial  they  bring  writ  of  error 
here.  Various  errors  are  assigned,  but  we  deem  it  unneces- 
sary to  notice  any  of  them  except  the  5th,  which  is  that  the 
court  erred  in  writing  the  word  "guilty"  on  the  margin  of  one 
of  the  instructions  given  to  the  jury,  and  then  permitting  the 
charges  thus  written  upon  to  be  taken  by  the  jury  to  their 
room.  This  error  was  also  one  of  the  grounds  of  the  motion 
for  new  triaL  It  is  conceded  here  that  the  writing  of  the 
word  "guilty"  by  the  judge  below  upon  the  margin  of 
the  instruction  was  done  entirely  through  inadvertence,  and 
that  the  word  intended  to  be  written  was  "given,"  as  the  in- 
■truction  opposite  to  which  the  word  "guilty"  was  written 
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was  in  fact  given  by  the  court  to  the  jury  at  the  request  of 
the  defendant's  counsel.  But  however  absent  mindedly  or 
unintentionally  it  was  written  upon  the  charge,  the  question 
for  our  consideration  is,  was  it,  in  the  hands  of  the  jury  in 
their  room,  calculated  to  injuriously  affect  the  defendants? 
We  think  that  it  was.  There  are  but  two  words — **  guilty," 
"innocent" — that  we  know  of  in  the  English  vocabulary 
that,  when  put  singly  and  alone  before  the  eyes  of  the  jury, 
can  BO  completely  and  effectually  sum  up  and  convey  to 
their  minds  the  conclusions  of  the  judge  upon  the  entire  tes- 
timony in  the  case.  Had  he  written  the  one  word  "  inno- 
cent" on  the  charge,  the  **•  thought  conveyed  thereby  would 
have  been,  these  people  are  innocent;  the  proofs  are  insuffi- 
cient to  establish  their  guilt.  On  the  other  hand  the  writing 
of  the  word  "  guilty"  was  tantamount  to  saying  the  proofs  are 
ample  to  establish  their  guilt;  in  my  judgment  they  are 
guilty;  either  of  which  declarations  would  have  been  an  un- 
warranted invasion  by  the  court  of  the  exclusive  province  of 
the  jury  to  pass  upon  the  facts.  Though  the  jury  may  have 
been  impressed  with  the  idea  that  the  writing  of  the  word  was 
unintentional  on  the  judge's  part,  and  due  to  absent  minded- 
ness,  even  then  it  was  calculated  to  convey  to  their  minds  the 
idea  that  the  judge  inadvertently  gave  expression  to  that 
which  was  uppermost  in  his  mind;  all  of  which  was  seriously 
harmful  to  the  defendants.  The  writing  of  this  word  by  the 
court  upon  the  margin  of  the  charge,  and  then  sent  with  the 
jury  to  their  room,  to  say  the  least,  was  so  wide  a  deviation 
from  the  ordinary  proceedings  and  forms  provided  by  law 
for  the  securement  to  the  defendants  of  a  fair  and  impartjal 
trial  that  they  were  entitled  to  require,  at  the  hands  of  the 
state,  satisfactory  evidence  that  they  had  not  been  injured  by 
reason  of  such  departure  from  the  usual  forms,  and  the  bur- 
den was  not  upon  them  to  show  affirmatively  that  such 
departure  had  been  the  probable  cause  of  their  conviction. 
As  it  is  expressed  by  Judge  Parker  in  State  v.  Prescott,  7 
N.  H.  287:  "  The  shield  which  the  law  has  provided  would 
fall  far  short  of  affording  him  the  protection  intended,  if  it 
might  be  thrown  aside  at  pleasure,  and  he  have  no  right  to 
complain,  unless  he  could  prove  that  the  want  of  it  had  been 
actually  prejudicial  to  his  case — a  matter  which  it  might,  in 
many  cases,  be  very  difficult  to  prove,  notwithstanding  such 
was  the  fact.  He  has  the  right,  therefore,  to  call  upon  the 
officers  of  the  ***  government  in  such  case,  before  they  de- 
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mand  judgment,  to  show  that  the  irregularity  in  the  trial  has 
not  been  the  means  of  injustice  in  the  verdict  As  the  law 
humanely  presumes  his  innocence  in  the  first  instance  until 
his  guilt  has  been  proved  beyond  a  reasonable  doubt,  so  it 
will  presume  that  a  departure  from  the  mode  prescribed  by 
the  law  for  his  trial  has  been  to  his  prejudice  until  the  con- 
trary is  shown  by  the  same  degree  of  evidence":  Jumpertz  v. 
People,  21  111.  375;  Sims  v.  State,  43  Ala.  33.  The  fact  being 
admitted  that  the  charges,  with  this  indorsement  on  the 
margin  thereof,  were  in  the  hands  of  the  jury  during  their 
deliberations,  the  presumption  is  that  it  was  read  by  them  in 
the  absence  of  proof  to  the  contrary:  Clark  v.  Whitaker,  18 
Conn.  543;  46  Am.  Dec.  337;  Durfee  v.  Eveland,  8  Barb.  46. 

From  these  conclusions  the  judgment  of  the  court  below  if 
reversed,  and  a  new  trial  ordered. 

TsiAi. — IvsrRvanosB — Exfssssion  ov  Opiniok  bt  Judo  fi.— An  instnio* 
tion  which  saggesta  a  conolnsion  from  the  facts  wifchoat  informing  the  jniy 
that  they  are  the  ezolnsive  jndgea  of  such  facts  is  erroneous:  Home  y.  State, 
1  Kan.  42;  81  Am.  Dec.  499,  and  note;  State  r.  Diek,  2  Winst.  46;  86  Am. 
Deo.  439,  and  note;  People  ▼.  King,  27  CaL  607;  87  Am.  Deo.  96,  and  note. 


Tberbll  V.  Weymouth. 

[82  Flobida.,  255.] 

PASTinoif — Adiokistrators  have  no  authority  to  institute  or  maintain  pro* 
oeedings  for  the  partition  of  land  in  which  their  intestates  were  int«r> 
.  ested. 

pABTTnoy — When  Void  at  to  Mikoes. — Proceedings  to  partition  land 
in  which  minors  are  interested  are  void  as  to  them  unless  they  are  made 
parties  thereto  and  personally  served  with  process. 

Equitablb  Estoppei.  as  to  Titlb  to  Land  is  such  conduct  as  prevents  a 
party  from  setting  up  his  legal  title,  because  he  has,  through  his  aot% 
words,  or  silence,  led  another  to  take  a  position  in  which  the  assertion 
of  the  legal  title  would  be  contrary  to  equity  and  good  conscience. 

Equitablb  E^oppel  Depends  Upox  thb  Facts  and  Circdmstanoes  of 
each  particular  case. 

Bquitablb  Estoppel  to  Attack  Partition  Salb.— One  of  three  minors^ 
two  brothers  and  a  sister,  having  an  equal  undivided  interest  in  land, 
■old  under  void  partition  proceedings,  and  purchased  by  their  guardian 
for  the  other  two^  who  receives  his  full  share  of  the  proceeds  of  such 
■ale  upon  ooming  of  age,  and  thereafter  and  after  the  death  of  hia 
brother  leaving  himself  and  his  sister  sole  heirs  of  such  deceased 
brother'e  share,  and  with  knowledge  that  his  sister  has  conveyed  her 
three-fourth's  interest  in  the  land,  conveys  the  remaining  one-fonrth 
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interest  to  her  grantee,  asaerting  that  such  interest  is  derived  by  descent 
from  his  deceased  brother,  and  is  all  the  interest  he  has  or  can  claim  ia 
the  land,  is  estopped  after  the  lapse  of  seven  years  from  assailing  the 
validity  of  the  partition  sale. 

J.  M.  Cheney  and  Arthur  F.  Odlin,  for  the  appellant, 

C.  F.  Akers  and  George  R.  Newell,  for  the  appellee. 

S66  Taylor,  J.  The  appellant,  on  the  29th  of  February, 
1888,  Bued  the  appellee  in  ejectment,  in  the  circuit  court  of 
Orange  **'  county,  for  the  recovery  of  the  possession  of  an 
undivided  one-twelfth  interest  and  estate  in  and  to  the  south- 
west i  of  the  northwest  i  of  section  36  of  township  22 
south,  range  29  east,  containing  40  acres.  The  parties  by 
agreement  waived  a  jury  and  submitted  the  cause  to  the 
judge  of  the  court  below  for  adjudication  upon  both  the  law 
and  facts.  The  trial  resulted  in  a  judgment  in  the  defend- 
ant's favor,  and  the  plaintiff  appeals  here. 

From  an  agreed  statement  of  facts  it  appears  that  Lucinda 
Terrell,  the  mother  of  the  plaintiff,  died  in  August,  1860,  own- 
ing, in  her  own  separate  right,  the  whole  of  the  northwest  ^ 
of  said  section  36,  of  which  the  land  in  controversy  is  a  part. 
That  she  left  four  heirs  at  law,  viz:  her  husband,  George  W. 
Terrell,  Mary  Hughey  and  Barnard  Hughey,  two  children  by 
a  former  marriage,  and  Franklin  Terrell  (the  plaintiff)  her 
child  by  her  last  husband.  That  the  husband,  George  W. 
Terrell,  conveyed  his  undivided  one-fourth  interest  in  said 
land  to  one  Henry  Robinson.  That  Robinson  afterwards 
died,  and  Catherine  F.  Reaves  became  his  administratrix. 
That  the  said  Catherine  F.  Reaves,  as  administratrix  of  Rob- 
inson, on  October  16,  1873,  filed  a  petition  in  the  circuit  court 
of  Orange  county  for  the  partition  of  said  land  against 
William  J.  Brack,  as  guardian  ad  litem  for  the  minors,  Mary 
Hughey,  Barnard  Hughey,  and  Franklin  L.  Terrell.  That  a 
decree  for  the  sale  of  said  land  for  partition  was  rendered  in 
said  suit,  and  three  commissioners  were  appointed  to  make 
the  sale  thereof;  and  that  said  commissioners  sold  the  same 
for  partition  on  September  4,  1874;  James  P.  Hughey,  as 
guardian,  for  the  two  minor  heirs,  Mary  Hughey  and  Barnard 
Hughey,  becoming  the  purchaser  of  one  hundred  and  twenty- 
three  ***  acres  that  included  the  lands  sued  for  herein,  and 
taking  a  deed  to  himself,  for  their  benefit,  as  guardian.  That 
the  plaintiff,  Franklin  Terrell,  arrived  at  the  age  of  twenty- 
one  years  on  the  twenty-third  day  of  June,  1881,  and  then 
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had  a  final  iettlement  with  his  guardian,  in  which  he  received 
from  his  guardian  the  amount  of  his  full  pro  rata  share  of  the- 
money  arising  from  the  sale  of  said  land  under  said  partition 
proceedings,  but  did  not  know  at  the  time  that  the  money 
came  from  the  sale  under  said  partition  proceedings.  That 
a  short  time  before  bringing  this  suit  he  paid  the  amount  so 
received  into  the  registry  of  the  court  below,  with  interest 
from  the  date  of  said  partition  sale  as  a  tender  or  refunding. 
That  the  plaintifiF  would  be  twenty-eight  years  of  age  on  June 
23,  1888.  That  in  1877  Barnard  Hughey,  one  of  the  warda 
for  whom  James  P.  Hughey,  as  guardian,  purchased  said  land, 
died  a  minor,  unmarried,  and  without  having  conveyed  his- 
interest  in  said  land,  and  leaving  as  his  sole  heirs  at  law  bi» 
Bister  of  the  full  blood,  Mary  E.  McCall  {nie  Mary  E.  Hughey), 
and  the  plaintiff,  Franklin  L.  Terrell,  who  was  his  half-brother. 
That  on  the  twenty-third  day  of  June,  1881,  upon  coming  of 
age,  the  plaintiff  conveyed  by  warranty  deed  to  one  John  G, 
Sinclair,  from  whom  the  defendant  derives  his  title,  an  undi* 
vided  one-fourth  interest  in  and  to  the  forty  acres  of  land 
out  of  which  the  undivided  one-twelfth  interest  is  sought  to 
be  recovered  herein,  for  the  consideration  of  two  hundred  dol- 
lars; and  that  Mary  E.  McCall  {nie  Hughey),  the  plaintiflF'a 
half-sister,  and- her  husband  conveyed  to  the  said  John  Q. 
Sinclair  by  deed  the  other  three-fourths  interest  in  said  forty' 
acres.  That  the  defendant,  and  those  under  whom  he  claims, 
have  been  in  the  quiet  and  adverse  possession  of  said  land  un- 
der claim  of  title  since  the  partition  sale  to  James  P.  Hughey, 
as  guardian,  on  ***  September  4,  1874,  and  that  the  defend- 
ant is  a  purchaser  for  value.  The  plaintiff  admitting  that  there 
is  a  regular  chain  of  title  from  the  said  James  P.  Hughey, 
guardian,  down  to  and  in  the  defendant.  By  the  agreement 
both  parties  were  to  have  the  privilege  of  introducing  other 
evidence  outside  of  the  above  facts  agreed  upon. 

The  plaintiff  introduced  in  evidence  the  original  record  of 
the  proceedings  in  the  partition  suit  instituted  by  Catherine 
F.  Reaves,  as  administratrix  of  the  estate  of  Henry  Robinson, 
deceased,  against  W.  J.  Brack,  as  guardian  ad  litem  for  the 
three  minor  heirs  of  Lucinda  Terrell,  deceased,  including  the 
petition,  various  orders  appointing  commissioners  in  partition, 
the  report  of  the  commissioners  of  their  inability  to  divide  the 
land  in  severalty  without  detriment  to  the  interests  of  the 
parties  entitled,  the  decree  of  the  court  ordering  the  sale  for 
partition,  the  report  of  the  sale  and  decree  confirming  the 
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same.  The  plaintiff's  object  in  introducing  this  record  was 
to  show  that  said  petition  sale  was  void  because  the  minor 
heirs  of  Lucinda  Terrell,  including  himself,  were  not  properly 
made  parties  thereto,  and  because  the  petitioner,  Catherine 
F.  Reaves,  in  her  capacity  as  administratrix  of  the  estate  of 
Henry  Robinson,  deceased,  could  not  alone  maintain  proceed- 
ings for  the  partition  of  lands  in  which  her  intestate  was  in- 
terested. 

If-  this  partition  sale  was  valid,  then,  by  the  purchase 
thereat,  the  two  minors,  Mary  E.  Hughey  and  Barnard 
Hughey,  the  half-sister  and  half-brother  of  the  plaintiff,  be- 
came vested  with  the  title  to  the  entire  tract  of  land  left  by 
their  mother,  each  of  them  acquiring  a  one-half  interest 
therein;  and  upon  the  death  of  Barnard  while  still  a  minor 
and  without  issue,  his  thus  acquired  one-half  interest  de- 
■cended  to  his  sister,  Mary  E.,  **•  and  to  his  half-brother,  the 
plaintiff,  Franklin  L.  Terrell,  in  the  proportion  of  two-third» 
of  such  half-interest  to  his  sister  of  the  full  blood,  Mary  E.^ 
and  the  other  one-third  thereof  to  his  half-brother,  the  plain- 
tiff, which  would  have  vested  in  the  plaintiff,  by  descent  from 
his  half-brother,  a  one-sixth  interest  in  the  entire  tract.  But 
if  such  sale  was  a  nullity,  and  void  as  to  all  of  said  three 
minors,  then  each  of  them  owned  a  one-fourth  interest  only 
by  descent  from  their  mother,  Lucinda  Terrell;  and  upon  the 
death  of  Barney  Hughey,  as  aforesaid,  his  one-fourth  interest 
descended  in  the  proportion  of  two-thirds  thereof  to  his  sister 
of  the  full  blood,  Mary  E.,  and  the  other  one-third  thereof  to 
his  half-brother,  the  plaintiff,  entitling  Mary  E.  to  her  own 
one-fourth,  plus  two-twelfths  inherited  from  Barnard,  equal- 
ing eight-twelfths  of  the  whole;  and  entitling  the  plaintiff  to 
his  own  one-fourth,  plus  one-twelfth,  inherited  from  his  half- 
brother,  Barnard,  equaling  four-twelfths  of  the  whole.  The 
plaintiff  does  not  dispute  the  sale  and  conveyance  by  him  to 
John  G.  Sinclair  of  a  one-fourth  interest  in  the  forty  acres  in 
controversy,  but  seeks  by  this  suit  to  annul  the  partition  sale, 
and  thereby  to  make  it  appear  that  he  only  sold  and  conveyed 
to  John  G.  Sinclair  his  one-fourth  interest  in  the  forty  acres 
in  dispute  that  he  inherited  directly  from  his  mother,  and 
that  he  still  owns  and  retains  the  one-twelfth  interest  therein, 
that  he  is  now  contending  for,  that  he  inherited  from  his  half- 
brother,  Barnard  Hughey. 

That  the  partition  proceedings  and  sale  were  void  we  have 
no  doubt:  1.  Because  Catherine  F.  Reaves,  in  her  capacity  as 
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administratrix  of  Henry  Robinson,  deceased,  had  no  authority 
to  institute  or  maintain  ***  Buch  proceedings:  Whitlock  v. 
Willard,  18  Fla.  156;  Greeley  v.  HendHcks,  23  Fla.  366;  and 
2.  Because  the  three  minors  interested  were  not  made  parties 
thereto  by  having  process  served  upon  them  personally:  Mc 
Derniott  v.  TAompsort,  29  Fla.  299;  Thompson  v.  McDermotty  19 
Fla.  852. 

But  the  appellee  contends  that  the  appellant  is  estopped  by 
his  conduct,  actions  and  declarations  since  said  partition  sale 
and  since  arriving  at  full  age,  from  now  assailing  or  question- 
ing its  validity;  and  that  his  conduct,  acts,  and  declarations 
since  his  arrival  at  the  age  of  his  majority  amount  to  such  an 
acquiescence  in  and  ratification  of  such  partition  sale  as  to 
preclude  him  from  now  gainsaying  or  attacking  its  validity. 
Equitable  estoppel,  or  estoppel  by  conduct,  so  far  as  it  relates 
to  the  trial  of  title  to  land,  is  defined  to  be:  "That  doctrine 
by  which  a  party  is  prevented  from  setting  up  hia  legal  title, 
because  he  has,  through  his  acts,  words  or  silence,  led  another 
to  take  a  position  in  which  the  assertion  of  the  legal  title 
would  be  contrary  to  equity  and  good  conscience":  Sedg- 
wick and  Wait  on  Trial  of  Title  to  Land,  sec.  843.  Whether 
the  plaintifif  is  estopped  depends  upon  the  facts  and  circura- 
Btances  of  the  case.  It  appears  from  the  admissions  and 
proofs  that  upon  his  arrival  at  the  age  of  his  majority,  the 
plaintiff  received  in  money  from  his  guardian,  in  a  settle- 
ment then  had  with  him,  his  full  pro  rata  share,  as  an  heir 
at  law  of  his  mother,  of  the  proceeds  of  the  partition  sale  of 
the  entire  tract  of  land.  There  is  no  allegation,  or  pretense 
even,  that  the  land  when  sold  for  partition  did  not  bring  its 
full  and  fair  value  at  that  time,  or  that  the  amount  received 
by  the  plaintiff  from  his  guardian  as  his  share  of  the  proceeds 
of  such  sale  was  not  a  full  and  fair  equivalent  at  that  time  for 
his  interest  **'  in  the  land  sold.  His  half-sister  and  half- 
brother,  through  their  guardian,  became  the  purchasers  at 
such  partition  sale,  and  thereby  became  clothed  with  some 
semblance  of  title  by  which  they  believed  they  became  vested 
with  a  valid  title  to  a  one-half  interest  and  estate,  each,  in 
and  to  said  land.  The  parties  have  admitted  that  the  plain- 
tiff, at  the  time  that  he  accepted  from  his  guardian  hid  share 
of  the  proceeds  of  such  sale,  was  ignorant  of  the  fact  that  the 
money  arose  out  of  or  came  from  such  sale,  but  it  is  not 
shown  how  long  thereafter  the  plaintiff  continued  in  ignorance 
of  such  fact.     John  G.  Sinclair,  from  or  through  whom  the 


June,  1893.]  Terrell  v.  Weymouth.  99 

defendant  derives  his  title,  swears  that  the  plaintiff,  at  the 
time  he  executed  to  him  the  warranty  deed  to  the  one-fourth 
interest  in  said  forty  acres  of  land  (a  part  of  which  is  the  land 
in  controversy),  represented  to  hira  and  told  him  that  all  the 
interest  that  he  could  own  in  said  land  was  a  quarter  interest 
therein  that  he  inherited  from  his  deceased  half-brother,  Bar- 
nard Hughey.  From  the  proofs  it  appears  that  all  the  parties 
acted  under  the  belief  that  upon  Barnard  Hughey's  death,  his 
half-brother,  the  plaintiff,  inherited  an  equal  share  of  his  half 
interest  acquired  at  the  partition  sale,  as  did  Barnard's  sister 
of  the  full  blood,  Mary  E.,  which  would  entitle  the  plaintiff, 
as  he  represented  to  Sinclair,  to  a  one-fourth  interest  in  the 
whole.  This  understanding  was  acted  upon,  too,  by  Mary  E., 
since  we  find  her  conveying  to  Sinclair  a  three-fourths  interest 
in  the  same  forty  acres  only  a  short  while  before  the  plaintiff 
conveyed  the  remaining  one-fourth  interest  therein.  That 
the  plaintiff  did  represent  to  Sinclair  that  his  only  interest  in 
the  land  was  that  which  he  derived  by  descent  from  his 
deceased  half-brother,  and  that  such  interest  was  a  one-fourth 
interest,  is  not  denied.  He  admits  that  *®'  Sinclair  pur- 
chased the  other  three-fourths  interest  from  his  half-sister, 
Mary  E. 

He  remains  silent  and  permits  his  half-sister  to  assert  title 
in  herself  to  three-fourths  of  the  property,  and  in  silence  per- 
mits Sinclair  to  purchase  such  three-fourths  interest  from  her, 
and  asserts  at  the  same  time  that  he  owns  only  one-half  of 
his  deceased  brother's  half-interest,  or  a  fourth  of  said  land, 
and  upon  such  assertion  sells  and  conveys  such  interest  to 
Sinclair,  waits  in  silence  for  nearly  seven  years  until  the  land 
has  ceased  to  be  longer  known  by  the  government  numbers 
of  its  original  survey,  as  when  sold  by  him,  and  has  acquired 
a  description  as  part  of  a  city  before  undertaking  to  assail 
such  partition  proceedings.  Though  the  plaintiff  may  not  in 
fact  have  known  at  the  time  that  he  received  from  his  guar- 
dian his  share  of  the  proceeds  of  the  partition  sale,  the  source 
from  whence  the  money  came,  yet  when  his  half-brother  died 
and  he  became  the  claimant  as  his  heir  at  law  of  one-fourth 
interest  in  the  whole  tract  as  being  the  equivalent  of  one-half 
of  the  interest  that  his  deceased  brother  owned  therein,  he 
must  have  known  that  big  brother's  interest  was  a  half- 
interest,  and  how  his  half-brother  acquired  such  half-interest 
therein,  that  it  was  by  means  of  such  partition  sale.  If  he 
was  ignorant  thereof,  then,  under  the  circumstances,  in  view 
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of  his  undenied  assertions  to  Sinclair,  such  ignorance  on  his 
part  was  inexcusable.  Sinclair  swears  that  when  he  accepted 
the  deed  to  the  one-fourth  interest  from  the  plaintiff  he  would 
never  have  accepted  it  had  he  not  believed,  and  had  not  the 
plaintiff  asserted  and  believed,  that  such  fourth  interest  was 
all  the  interest  that  the  plaintiff  had;  and  this  is  not  denied 
or  contradicted  in  any  way.  Holding  himself  out  to  Sinclair 
as  being  the  owner  by  descent  from  his  deceased  half-brother 
of  one-half  of  such  deceased  ***  brother's  one-half,  and  actu- 
ually  receiving  pay  for  and  conveying  such  interest  as  being 
inherited  from  such  brother,  was  a  recognition  and  acknowl- 
edgment upon  his  part  that  his  said  half-brother  did  own  a 
half-interest  in  the  whole  of  such  tract  of  land,  and  such  half- 
interest  being  acquired  by  such  half-brother  at  such  partition 
sale  amounted,  under  the  circumstances,  to  such  an  acquies- 
cence in  and  ratification  by  him  of  such  sale  that  he  is  now 
estopped  from  assailing  its  validity. 

The  judgment  appealed  from  is  therefore  affirmed. 

Partition  bt  Execcttobs  ob  Admimistbatobs:  See  the  extended  note  to 
NtchoU  V.  Nic/iols,  67  Am.  Dec.  709.  The  executor  and  derisees  of  a  de- 
ceased tenant  in  common  may  file  a  bill  in  chancery  to  have  their  interests 
in  the  land  set  off  from  that  of  the  cotenant:  Page  v.  Webtter,  8  Mich.  263; 
77  Am.  Deo.  446. 

Partition — Infant  Defendants. — Infants  may  be  made  parties  to  parti- 
tion proceedings  under  the  Missouri  statute:  Thornton  v.  T/iomton,  27  Mo. 
802;  72  Am.  Dec.  266,  and  note  with  the  cases  collected.  All  parties  having 
or  claiming  any  interest  in  the  land  are  necessary  parties  to  a  suit  in  parti* 
tion:  De  Uprey  v.  De  U-prey,  27  Cal,  329;  87  Am.  Dec  81,  and  note;  PorUt 
▼.  Hill,  14  Tex.  69;  65  Am.  Dec.  99,  and  note;  Batterton  v.  Clules,  12  B.  Mon. 
848;  54  Am.  Dec.  539. 

Equitable  Estoppel — How  Arises. — To  create  an  equitable  estoppel  the 
person  sought  to  be  estopped  must  do  some  act  or  make  some  admission  to 
influence  the  conduct  of  another,  which  is  inconsistent  with  the  claim  he 
proposes  now  to  make,  and  the  other  party  must  have  acted  on  the  strength 
of  such  act  or  omission:  New  York  Rubber  Co.  v.  Rotliery,  107  N.  Y.  310;  1 
Am.  St.  Rep.  822,  and  note;  note  to  Wsinstein  v.  National  Bank,  6  Am.  St. 
Rep.  28;  Steioart  t.  Board  of  Commissionert,  46  Kan.  708;  23  Am.  St.  Rep. 
746;  Cowlea  ▼.  Bacon,  21  Conn.  451;  66  Am.  Dec  871,  and  note;  Caldwdl  ▼. 
Auger,  4  Minn.  217;  77  Am.  Deo.  616^  and  note;  Drew  r.  KimbaU,  43  N.  H. 
282;  80  Am.  Deo.  163,  and  notib 
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Carney  v.  Hadlet. 

[82  Florida,  844.] 

rECTAUs — JoRiSDlcnoH  TO  Enjoin. — To  give  eqnity  jarisdiction  to  enjoin  » 
trespass  the  complainant's  title  must  be  admitted  or  legally  established, 
-^nd  the  trespass  must  be  one  \vbich  will  cause  irreparable  damage,  for 
rhich  money  cannot  atone.  Inadequacy  of  the  legal  remedy  is  th« 
lonndation  and  indispensable  prerequisite  for  the  interposition  of  equity. 
3FA3S— Irjuxotiom  Aoaikst.  — Insolvknct  Of  DErsNDANT  alone  is  not 
sufficient  to  authorize  the  issuance  of  an  injunction  against  a  trespass, 
hot  it  is  an  important  element  in  determining  whether  or  not  the  injnno* 
tion  should  be  granted. 
iBSPASs— Injumction.— Ik  Cases  or  Kbfeatbd  Trespasses  when  it  is 
necessary  to  quiet  a  rightful,  admitted,  or  established  possession,  equity 
has  jarisdiction  to  interpose  by  injunction  to  prevent  a  multiplicity  of 
■nits  although  a  remedy  exists  at  law.  Injunction  will  not  be  granted 
against  a  person  merely  because  he  is  guilty  of  repeated  trespasses  when 
the  legal  remedy  affords  an  adequate  and  complete  redress  in  damages. 

Trespass. — Injunction  Against  Trespass  to  Avoid  Multiplicitt  of 
Sdits  will  be  granted  only  when  several  persons  are  controverting  th« 
same  right,  and  each  stands  upon  his  own  claim  or  pretension. 

Trespass— Injunction  Against. — When  Complainant's  Title  Is  Dis* 
PUTED  an  injunction  to  restrain  a  trespass  will  not  be  granted,  nor  will 
an  injunction  already  granted  be  made  perpetual,  to  prevent  multiplicity 
of  suits,  nntil  he  has  established  his  title  by  a  successful  trial  at  law. 

Trespass — Injunction  Against.— Trespass  by  working  pine  trees  In  the 
customary  manner,  although  it  greatly  lessens  their  value  as  timber  pro- 
ducers,  does  not,  in  the  absence  of  allegations  that  the  injury  complained 
of  amounts  to  a  destruction  of  the  trees  or  the  estate,  or  that  it  cannot 
be  adequately  compensated  in  damages,  present  such  a  case  of  irrepa* 
rable  injury  as  will  justify  a  court  of  equity  in  granting  an  injunction. 

Bill  in  equity  against  Carney  and  others  to  perpetually 
enjoin  them  from  going  upon  certain  land  to  box  trees  thereoQ 
for  turpentine,  or  to  remove  any  turpentine  therefrom.  Judg« 
ment  for  plaintiffs,  and  the  defendants  appealed. 

Mallory  and  Maxwell,  for  the  appellants. 

■•*•  Mabry,  J. .  According  to  the  allegations  of  the  bill 
before  us,  the  acts,  against  the  doing  of  which  an  injunction 
was  sought  and  obtained,  amounted  to  a  trespass  upon  real 
estate.  This  trespass,  according  to  the  bill,  consisted  ia 
entering  upon  the  land  of  complainants,  boxing  the  pine 
trees  standing  thereon  for  the  production  of  turpentine  and 
the  removal  of  the  turpentine  from  the  trees  and  the  land. 
The  case  arose  and  was  determined  in  the  circuit  court  before 
the  enactment  of  chapter  3884,  laws  of  1889,  and  must  be 
disposed  of  independently  of  the  provisions  of  that  act. 

Courts  of  equity  do  not  ordinarily  extend  the  harsh  remedy 
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of  injunction  to  cases  of  trespass,  but  leave  the  redress  of 
such  grievances  to  the  coprts  of  law,  where  originally  juris- 
diction in  such  matters  was  lodged.  It  is  said  that  originally 
courts  of  equity  did  not  grant  injunctions  to  restrain  tres* 
passes  in  any  case,  but  whether  in  analogy  to  the  remedy  to 
prevent  waste,  or  to  prevent  injuries  supposed  not  to  be  ade- 
quately recompensed  by  damages  in  the  legal  forum,  it  is  now 
firmly  settled  that  injunctions  will  be  granted  to  restrain 
trespasses  under  certain  conditions.  The  inadequacy  of  the 
legal  remedy  is  the  foundation  and  indispensable  prerequisite 
for  the  interposition  of  chancery  in  such  matters,  for  th© 
obvious  reason  that  a  legal  remedy  has  been  devised  to  redress 
Buch  wrongs,  and  so  long  as  the  law  provides  an  adequate 
remedy,  equity  has  no  right  to  interfere.  The  general  rule, 
as  has  often  been  stated,  is  that  in  order  to  give  the  court  of 
equity  jurisdiction  to  enjoin  torts  to  property,  two  conditions 
must  concur: 

1.  The  complainant's  title  must  be  admitted,  or  be  estab- 
lished by  a  legal  adjudication;  and,  2,  "*  the  threatened 
injury  must  be  of  such  a  nature  as  will  cause  irreparable 
damage,  not  susceptible  of  complete  pecuniary  compensation. 
The  courts  have  generally  accepted  the  statement  of  the  rule 
here  given  as  correct,  although  they  have  encountered  con- 
siderable difl&culty  in  its  application  to  the  facts  of  the  vari- 
ous  cases  that  have  arisen  out  of  the  complication  of  human 
transactions:  Jerome  v.  Rosa,  7  Johns.  Ch.  315;  11  Am.  Dec. 
484;  Gauae  v.  Perkins,  3  Jones'  Eq.  177;  69  Am.  Dec.  728; 
McMillan  v.  Ferrell,  7  W.  Va.  223;  Citizen's  Coach  Co.  v. 
Camden  Horse  R.  R.  Co.,  29  N.  J.  Eq.  299;  Echelkamp  v. 
Schrader,  45  Mo.  505;  Hamilton  v.  Ely,  4  Gill,. 34;  Catching^ 
V.  Terrell,  10  Ga.  576;  Mayor  etc.  v.  Groshon,  40  Md.  436;  96 
Am.  Dec.  591;  Indian  River  Steamboat  Co.  v.  East  Coast  Trans* 
portation  Co.,  28  Fla.  387;  29  Am.  St.  Rep.  258.  To  author- 
ize the  issuance  of  the  writ  of  injunction  by  a  court  of 
chancery  the  injury  threatened  must  be  of  such  a  peculiar 
nature  that  compensation  in  money  cannot  atone  for  it.  The 
view  expressed  by  Chancellor  Kent  is,  that  "it  must  be  & 
strong  and  peculiar  case  of  trespass,  going  to  the  destruction 
of  the  inheritance,  or  where  the  mischief  is  remediless,  to^ 
entitle  the  party  to  the  interfa^rence  of  this  court  by  injunc- 
tion": Jerome  v.  Rosa^  7  Johns.  Ch.  315;  11  Am.  Dec.  484. 
In  one  case  of  cutting  timber  where  the  petition  alleged  that 
the  defendants  were  continuing  the  trespass  with  a  view  to 
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carrying  away  the  timber,  and  that  they  intended,  if  not  re- 
etained,  to  take  and  carry  away  the  timber  (converted  into 
cord  wood)  from  the  premises,  and  so  dispose  of  it  as  to  put 
it  beyond  the  reach  of  petitioners,  the  court  in  holding  this 
not  to  be  sufiBcient,  said:  "  We  do  not  say  that  there  may  not 
be  cases  where  the  legal  remedy  would  be  incomplete,  and  in 
which  an  injunction  might  properly  issue.  For  instance,  as 
above  suggested,  the  defendants  might  be  '**  entirely  insol- 
vent; the  trespass  might  grow  into  a  nuisance  or  waste; 
numberless  suits  might  have  to  be  brought  in  order  to  make 
the  remedy  complete;  the  trespass  might  be  by  a  party  occu- 
pying a  fiduciary  relation;  or  the  injury  of  such  a  character 
that  the  loss  would  be  irreparable,  and  not  be  compensated 
in  dollars  and  cents;  and  in  any  such,  or  similar  cases,  aa 
injunction  might  be  proper":  Cowlea  v.  Shaw,  2  Iowa,  496. 

It  is  apparent  that  quite  a  field  for  the  exercise  of  chancery 
powers  is  here  opened  up,  and  many  cases  show  that  this 
court  has  extended  its  jurisdiction  in  the  directions  indicated. 
It  is  said  that  a  more  liberal  practice  prevails  now  in  grant- 
ing injunctions  than  obtained  formerly.  But  the  rule  seems 
to  have  been  adhered  to,  however,  in  the  cases,  that  a  clear 
case  of  the  inadequacy  of  the  legal  remedy  must  be  shown 
in  order  to  justify  the  interposition  of  the  court  of  chancery 
by  the  harsh  remedy  of  injunction. 

The  trespasses  alleged  in  the  bill  under  consideration  con- 
sist in  entering  the  land  of  complainants  and  boxing  trees  for 
the  production  of  turpentine.  These  trespasses  are  alleged 
to  be  continuous  and  frequent,  and  that  the  defendants  reside 
in  the  state  of  Alabama  and  have  no  property  in  this  state; 
also,  unless  the  said  defendants  be  restrained  from  their  re- 
peated and  innumerable  trespasses,  complainants  were  remedi- 
less save  by  repeated,  vexatious,  and  multiplied  suits  which 
would  be  fruitless  in  this  state,  because  of  the  alleged  want 
of  property  in  this  jurisdiction  by  the  respondents.  The 
answer  positively  denies  the  allegation  in  the  bill  that  re- 
spondents were  not  possessed  of  any  property  in  this  state, 
and  it  is  alleged  that  Carney,  who  is  the  only  person  assert- 
ing any  claim  to  the  land,  owns  at  least  six  thousand  acres 
in  Escambia  county,  Florida.  It  seems  that  a  suit  for  dam- 
ages in  reference  '**  to  the  subject  matter  of  this  proceeding 
and  between  the  same  parties  is  pending  in  Escambia  county, 
Alabama.  No  efibrt  was  made  on  the  part  of  appellees  to 
establish  the  allegation  that  appellants  were  not  possessed  of 
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any  property  in  Florida,  but  the  Rhowing  made  by  the  latter 
is  clear  that  Carney  at  the  time  of  filing  the  bill  was  pos- 
sessed of  considerable  real  property  situated  in  Escambia 
county,  Florida,  amounting  to  at  least  six  thousand  acres. 
Insolvency  is  an  element  in  determining  whether  or  not  the 
court  should  act  in  granting  an  injunction  in  the  case.  In 
Oause  V.  Perkins,  3  Jones'  Eq.  177,  67  Am.  Dec.  728,  it  is  said 
that  the  "injury  must  be  of  a  peculiar  nature,  so  that  com- 
pensation in  money  cannot  atone  for  it;  where  from  its  nature 
it  may  be  thus  atoned  for,  if  in  the  particular  case  the  party 
be  insolvent,  and  on  that  account  unable  to  atone  for  it,  it  will 
be  considered  irreparable."  And  in  many  of  the  cases  where 
injunctions  have  been  granted  to  restrain  trespasses  the  in- 
solvency of  the  trespasser  has  been  an  important  element. 
Our  court  has  said  that  insolvency  alone  of  the  defendant 
will  not  be  suflBcient  to  authorize  an  injunction:  Pensacola  etc. 
R.  R.  Co.  V.  Syratt,  12  Fla.  26;  91  Am.  Dec.  747.  Under  the 
proof  in  the  record  before  us  insolvency  cannot  be  claimed  in 
support  of  the  decree.  The  showing  is  that  one  of  the  re- 
spondents, and  who  is  the  real  party  in  interest  in  the  subject 
matter  of  this  suit,  owns  considerable  property  within  the 
jurisdiction  of  the  court,  and  is  liable  to  any  judgment  for  dam- 
ages that  may  be  recovered  against  him. 

In  cases  of  repeated  trespasses  where  it  is  necessary  to  quiet 
a  rightful,  admitted,  or  established  possession,  chancery  has 
often  interposed  to  prevent  a  mutiplicity  of  suits,  although 
there  may  be  a  remedy  at  law,  and  this  is  a  well-recognized 
head  of  chancery  jurisdiction  '*'  when  a  proper  case  is  pre- 
sented. The  court  will  not,  however,  grant  an  injunction 
against  one  person  merely  because  he  is  guilty  of  repeated 
trespasses  where  the  legal  remedy  affords  an  adequate  and 
complete  redress  in  damages.  The  rule,  as  stated  by  many 
decisions,  is,  that  to  justify  the  interference  of  a  court  of  equity 
in  cases  of  trespass  in  order  to  avoid  a  multiplicity  of  suits, 
there  must  be  several  persons  controverting  the  same  right, 
and  each  standing  upon  his  own  claim  of  pretension:  Jerome  v. 
Ross,  12  Johns.  Ch.  115;  11  Am.  Dec.  484;  Hatcher  v.  Hamp' 
ton,  7  Ga.  49;  Nicodemus  v.  Nicodemus,  41  Md.  529;  Thorn  v. 
Sweeney,  12  Nev.  251;  Roebling  v.  First  Nat.  Bank,  30  Fed. 
Kep.  744;  High  on  Injunctions,  sec.  700. 

The  bill  is  filed  against  Carney  and  two  others  alleged  to 
be  his  foremen.  Carney  is  the  only  person  who  is  making  any 
claim  to  the  land  as  against  appellees,  and  is  the  sole  moving 
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agency  in  the  alleged  invasion  of  their  rights.  The  other 
persons  named  are  simply  agents  and  servants,  and  they  do 
not  assert  any  claim  to  the  land.  What  they  do  is  for  Carney 
and  in  his  name,  and  the  controversy  in  reference  to  the  land 
is  solely  between  appellees  and  appellant  Carney.  Accord- 
ing to  the  rule  just  stated,  there  would  be  no  occasion 
for  the  interference  of  chancery  on  account  of  the  multi- 
plicity of  suits  between  the  parties.  But  in  addition  to  the 
rule  mentioned,  it  seems  to  be  clearly  settled  that  when- 
ever the  complainant's  title  is  disputed  a  court  of  equity 
will  not  interfere  by  injunction,  or  make  perpetual  an  in- 
junction already  granted,  on  the  ground  of  a  multiplicity  of 
suits,  until  he  has  procured  his  title  to  be  established  by  a 
successful  trial  at  law.  The  ground  upon  which  this  action 
is  based  is  because,  as  a  general  thing,  courts  of  equity  do  not 
try  disputed  '**  legal  titles  to  land:  1  Pomeroy's  Equity 
Jurisprudence,  sec.  252;  Poyer  v.  Village  of  Des  Plaines,  123 
111.  Ill;  5  Am.  St.  Rep.  494;  Carlisle  v.  Cooper,  21  N.  J.  Eq. 
576;  Irwin  v.  Davidson,  3  Ired.  Eq.  311;  Caro  v.  Pensacola 
City  Co.,  19  Fla.  766.  The  answer  shows  that  the  title  of 
appellees  was  disputed,  and  an  examination  of  the  testimony 
in  the  record  does  not  dispel  the  presence  of  a  serious  issue 
between  the  parties  as  to  the  legal  title  to  the  land  in  ques- 
tion. In  any  view  we  take  of  the  case  there  is  nothing  to 
help  the  final  decree  in  favor  of  appellees  on  the  ground  of 
the  right  of  the  court  to  interfere  on  account  of  a  multiplicity 
of  suits. 

But  can  the  decree  in  favor  of  appellees  making  the  in- 
junction perpetual  be  supported  on  the  ground  that  appel- 
lants were  committing  an  irreparable  injury  within  the 
meaning  of  the  rule  already  stated?  It  is  safe  to  say  that 
even  in  cases  of  the  destruction  of  timber,  by  cutting  and 
removing  it  from  the  land,  it  is  not  sufficient,  in  order  to 
o')tain  an  injunction,  to  simply  allege  that  such  cutting  and 
removal  amount  to  irreparable  injury  to  the  land,  and  a  great 
damage  and  loss  to  the  owner.  In  addition,  it  must  appear 
that  the  trees  are  of  such  peculiar  value  and  importance  to 
the  estate  as  that  their  destruction  or  injury  will  so  affect  the 
uses  and  purposes  for  which  it  is  designed  as  to  make  their 
loss  an  irreparable  injury  to  the  owner.  If  adequate  com- 
pensation can  be  made  in  money,  the  remedy  is  at  law.  In 
Greeyi  v.  Keen,  4  Md.  98,  the  allegation  as  to  the  trespass  was, 
in  substance,  that  the  defendant  had  entered  upon  the  prem- 
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ises  mentioned  and  had  felled  timber  trees  and  other  trees 
standing  upon  the  land,  and  committed  other  and  further 
waste  thereon  by  driving  wagons  and  other  vehicles  over  the 
same,  and  had  threatened  to  fell  other  timber  trees  on  the 
land  to  its  irreparable  injury  and  to  the  great  damage 
•**  and  loss  of  complainant.  This  was  held  not  sufficient 
to  authorize  an  injunction. 

It  was  alleged  in  Shipley  v.  Ritter,  7  Md.  408,  61  Am.  Dec. 
371,  that  complainant's  home,  consisting  of  two  hundred  and 
forty  acres,  had  on  a  part  of  it  timber  consisting  of  oak,  chest- 
nut, hickory,  and  other  growth  common  to  the  country,  and 
that  it  was  "  particularly  valuable  and  desirable  to  complain- 
ant as  timber  land,  so  much  so  that  it  would  be  and  is  at- 
tended with  irreparable  injury  for  the  same  to  be  cut  down 
and  destroyed,  or  converted  into  pasture  or  waste  land ;  that 
a  portion  of  said  timber  land,  and  the  portion  which  is  in 
part  the  subject  of  the  waste  and  destruction  hereinafter  com- 
plained of,  is  so  situated  in  reference  to  complainant's  house 
and  outbuildings  that  it  affords  them  protection  and  shelter 
from  the  severity  of  the  seasons  of  summer  and  winter,  besides 
being  ornamental,  and  that  on  these  accounts  also  the  waste 
and  destruction  hereinafter  set  forth  and  complained  of  is 
attended  with  and  is  an  irreparable  injury  to  complainant." 
The  trespass  of  entering  upon  and  destroying  the  timber  by 
defendants  was  also  alleged.  The  same  court  held  this  bill 
to  be  sufficient  for  an  injunction.  The  principle  applied 
here  is  this:  the  trespass  complained  of  went  to  the  destruc- 
tion of  that  which  was  essential  to  the  value  of  the  estate,  and 
to  the  destruction  of  the  estate  itself,  in  the  character  in  which 
it  had  been  enjoyed.  When  such  an  injury  is  inflicted  it  is 
irreparable,  in  the  meaning  of  the  rule,  and  cannot  be  com- 
pensated by  the  legal  remedy,  and  hence  a  court  of  chancery, 
ever  ready  to  prevent  an  injustice,  steps  forward  with  its 
restraining  power  to  prevent  the  threatened  injury.  The 
character  of  the  injury  as  being  capable  of  compensation,  or 
such  as  is  irreparable  in  its  nature,  is  the  distinguishing 
feature  in  determining  the  ***  jurisdiction  of  chancery  in 
such  cases:  Westy.  Walker,B  N.  J.  Eq.  279;  Thompson  v.  Will- 
iams, 1  Jones'  Eq.  176;  Powell  v.  Rawlings,  38  Md.  239; 
Thatcher  v.  Humble,  67  Ind.  444;  Hatcher  v.  Hampton,  7  Ga. 
49;  Thomas  v.  Jam^s,  32  Ala.  723;  Hillman  v.  Hurley,  82  Ky. 
626. 

The  averments  of  the  bill  in  Gause  v.  Perkins,  3  Jones'  Eq, 
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177, 67  Am.  Dec.  728,to  which  reference  has  already  been  made 
were  that  most  of  the  land  was  fit  for  little  else  than  the  pro- 
duction of  turpentine,  staves,  and  timber,  and  that  defendant 
had  entered  upon  the  land  by  his  agents  and  servants  and 
boxed  some  twenty-five  thousand  trees  for  producing  turpen- 
tine, and  had  carried  on  the  business  of  making  turpentine 
on  this  land  and  carrying  it  off  and  selling  the  same  in  large 
quantities.  Further,  that  he  was  overworking  the  trees,  and 
in  a  few  years  they  would  be  worn  out,  useless  and  unfit  for 
making  turpentine,  and  defendant  was,  at  the  time  of  filing  the 
bill  engaged  in  committing  other  wastes,  spoil,  and  destruction 
upon  the  land,  and  was  thus  doing  an  irreparable  injury  to 
the  land,  and  would  render  the  same  utterly  useless  and  value- 
less unless  he  was  restrained  by  injunction.  The  court  de- 
cided in  this  case  that  the  boxing  of  pine  trees  for  turpentine, 
and  working  them  for  such  purpose,  was  not  destruction,  and 
that  the  court  could  not  see  that  the  injury  would  be  irrepa- 
rable unless  it  was  shown  that  the  defendant  was  insolvent, 
and,  on  that  account,  unable  to  atone  for  any  injury  that  he 
might  do  the  complainant.  In  another  case.  Bell  v.  Chadwickj 
71  N.  C.  329,  where  an  injunction  against  working  pine  trees 
for  turpentine  was  sought,  the  court  says:  "It  should  be  a 
very  clear  case  of  trespass,  and  irreparable  mischief,  to  justify 
a  court  in  crippling  the  industry  of  the  country  and  prevent- 
ing the  full  development  of  our  resources."  As  was  said  '" 
in  a  still  later  case,  McCormickv.  Nixon,  83  N.  C.  113,  the  de- 
cisions in  that  state  were  placed  upon  the  ground  of  justice  to 
the  party  sought  to  be  enjoined,  and  in  obedience  to  public 
policy,  which  favors  the  use  to  which  lands  are  adapted  as 
means  of  developing  the  resources  of  the  country. 

We  have  been  unable  to  find  any  case  holding  that  the 
simple  working  of  pine  trees  for  turpentine  in  the  customary 
manner  was  irreparable  injury,  to  prevent  which  a  court  of 
equity  would  grant  an  injunction.  In  Stevens  v.  Beekman,  1 
Johns.  Ch.  317,  the  allegation,  in  effect,  was  that  defendant 
had  entered  the  premises,  cut  down  and  taken  away  timber, 
and  that  the  part  of  the  land  on  which  such  waste  was  com- 
mitted was  principally,  if  not  exclusively,  valuable  on  account 
of  the  timber.  This  was  held  insufficient  to  sustain  the  in- 
junction. So  far  as  the  loss  of  the  turpentine  is  concerned, 
or  damage  to  the  trees  in  the  production  of  turpentine,  the 
bill  entirely  fails  to  exhibit  a  case  of  irreparable  injury.  It  is 
made  to  appear  that  the  trees  are  valueless  except  for  turpen- 
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tine  and  timber,  and  without  them  in  a  condition  to  prodaoe 
turpentine  and  timber,  the  land  would  be  of  little  value; 
also  that  appellees  were  being  deprived  of  the  turpentine  by 
reason  of  the  acts  of  appellants.  It  does  not  appear  from  this 
that  the  working  of  the  trees  for  turpentine  will  be  a  destruc- 
tion of  them,  nor  does  it  appear  that  the  alleged  injury  is  of 
fluch  a  nature  as  that  it  cannot  be  full}'  compensated  in  dam- 
ages. There  is  an  allegation  in  connection  with  the  above 
that  the  extraction  of  the  turpentine  from  the  trees  greatly 
lessens  their  value  as  timber-producing  trees,  but  here  again 
there  is  an  absence  of  any  clear  showing  that  the  injury  re- 
sulting from  this  source  amounts  to  a  destruction  of  the  es- 
tate, or  is  such  as  cannot  be  fully  atoned  '**  for  in  money, 
and  that  a  recovery  for  the  damage  done  to  the  trees  as  tim- 
ber in  working  them  for  turpentine  would  not  be  full  and 
adequate  for  all  the  injury  sustained.  There  is  no  special 
allegation  of  damage  showing  that  pecuniary  compensation 
will  not  compensate  for  all  the  loss. 

The  court,  we  think,  was  in  error  in  not  dissolving  the  in- 
junction on  final  hearing,  without  reference  to  the  question  of 
appellee's  title.  The  answer  denied  the  title  and  possession 
of  appellees,  and  on  the  proof  it  is  contended  by  appellants 
that  the  court  should  have  refused  relief  on  the  ground  of 
want  of  title  in  appellees.  What  we  have  said  disposes  of  the 
case,  and  we  need  not  discuss  the  question  of  title. 

The  decree  of  the  court  should  be  reversed,  and  it  is  so 
ordered.  

iHJUNcnoirs  to  Restrain  Tbespasses. — An  injunction  will  be  granted 
to  restrain  a  trespass  when  the  injury  is  irreparable,  or  where  adequate  re- 
lief cannot  be  granted  at  law,  or  where  the  trespass  goes  to  the  destruction 
of  the  property,  or  where  it  is  necessary  to  prevent  a  multiplicity  of  suits, 
or  where  the  trespasser  is  insolvent:  Indian  River  Steamboat  Co.  v.  Eaat 
Coast  Transportation  Co.,  28  Fla.  387;  29  Am.  St.  Rep.  258,  and  note.  Or 
where  the  trespass  is  of  a  continuing  nature:  Miller  v.  Lynch,  149  Pa.  St. 
460.  For  a  thorough  discussion  of  this  subject,  see  the  notes  to  the  follow- 
ing  cases:  Oodfrey  v.  Black,  7  Am.  St.  Rep.  546;  ReddaU  v.  Bryan,  74  Am, 
Dec.  555;  Mayor  etc  v.  Oroshon,  96  Am.  Dec.  596;  Ryan  v.  Brown,  100  Am. 
Dec.  161;  White  v.  Flannigain,  54  Am.  Dec.  681,  and  the  extended  notes  to 
the  following  cases:  Jerome  v.  Rosa,  11  Am.  Dec.  498-507;  and  Smith  v. 
Gardner,  63  Am.  Rep.  346-3.')5. 

Injunctions  to  Restrain  Trespasses — Multiplicitt  of  Svns. — A  tres- 
pass continuous  in  its  nature  may  be  enjoined  to  prevent  a  maUiplicity  of 
■nits  and  vexatious  litigation:  Milb  v.  New  Orleans  Seed  Co.,  6S  Miss.  391; 
7  Am.  St.  Rep.  671;  Lembeclc  v.  Nye,  47  Ohio  St.  336;  21  Am.  St.  Rep.  828; 
Indian  River  Steamboat  Co.  v.  East  Coast  Transportation  Co.,  28  Fla.  387;  29 
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Am.  St  Rep.  258;  Livingston  ▼.  Livingston,  6  Johns.  Ch.  497;  10  Am.  Dec 
353. 

Injonctions  to  Restrain  Trespasses— Insolvbnct  o»  Dbfendakt: 
See  note  to  Jerome  ▼.  Boss,  11  Am.  Dec.  505.  An  injunction  may  issue  to 
restrain  a  trespass  where  the  defendant  is  insolvent,  and  the  injury  to  th« 
complainant's  property  would  be  otherwise  irreparable:  Lyon  v.  Hunt,  11 
Ala.  295;  46  Am.  Dec.  216;  Indian  River  Steamboat  Co.  v.  East  Coast  Tran»- 
portation  Co.,  28  Fla.  387;  29  Am.  St.  Rep.  258. 

Injunctions  to  Restrain  Trespasses.— Neoessart  Titli  or  Com* 
PLAIN  ANT:  Sea  the  extended  note  to  Jerome  v.  Ross,  11  Am.  Dec.  506.  An 
injunction  to  stay  waste  will  not  be  granted  against  a  defendant  in  possession 
nnder  an  adverse  title:  Poindexter  t.  Henderson,  Walker,  176;  12  Am.  D0O. 
560. 


EOKMAN  V,  MUNNBBLTN. 
[82  Flobida,  887.] 
Ohattsl  Mortgages — Possession  and  Salb  ov  Goods  bt  Mortgagor-^ 
Rights  ov  Creditors. — A  mortgage  of  a  stock  of  goods  under  which 
the  mortgagor  is  permitted,  by  agreement,  in  or  out  of  the  mortgage, 
but  executed  at  the  same  time,  to  sell  the  goods  at  discretion,  or  in  the 
nraal  course  of  trade  without  any  agreement  to  account  for  the  proceeds, 
is  fraudulent  and  void  at  to  the  existing  creditors  of  the  mortgagor 
without  regard  to  the  intent  of  the  parties  to  the  mortgage.  Such  credit* 
ors  may  maintain  an  attachment  proceeding  against  the  mortgagor  on 
the  ground  that  they  have  reason  to  believe  that  he  will  fraudulently 
part  with  his  property  before  judgment  can  be  recovered  against  him. 

Phillips  and  Carter^  for  the  appellants. 

R.  H.  LiggettfioT  the  appellees. 

•••  Mabry,  J.  Samuel  H.  Eckman  and  Abraham  Vets- 
burg,  as  copartners,  doing  business  in  the  firm  name  of 
Eckman  and  Vetsburg,  commenced  in  the  circuit  court  for 
Hillsborough  county,  Florida,  on  the  tenth  day  of  December, 
A.  D.  1888,  a  suit  of  attachment  returnable  rule  day  in  Janu- 
ary, 1889,  against  J.  K.  Munnerlyn.  The  aflBdavit  upon 
which  the  attachment  is  based  was  made  by  an  agent  of  the 
plaintiffs,  and,  after  reciting  that  fact,  states:  '*  that  James  K, 
Munnerlyn,  of  the  county  of  Hillsborough,  is  justly  indebted 
to  the  said  Eckman  and  Vetsburg  in  the  sum  of  nine  hun- 
dred and  forty-five  and  60-100  dollars,  and  that  the  said 
amount  is  actually  '•*  due,  and  affiant  has  reason  to  believe 
that  the  said  James  K.  Munnerlyn  will  fraudulently  part 
with  his  property  before  judgment  can  be  recovered  against 
him."  On  the  day  of  the  issuance  of  the  attachment  writ  it 
was  levied  upon  certain  real  estate  situated  in  Hillsborough 
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county,  as  the  property  of  the  defendant  in  attachment,  and 
on  the  twenty-eighth  day  of  the  same  month  it  was  further 
levied  upon  a  part  of  a  stock  of  goods  belonging  to  defendant, 
being  in  a  certain  storehouse  in  Clear  Water  Harbor,  an  in- 
ventory of  the  same  being  referred  to  in  the  sheriff's  return. 
The  defendant  Munnerlyn  entered  a  motion  on  rule  day  in 
January,  1889,  to  dissolve  the  attachment,  and  filed  an  affi- 
davit  traversing  the  ground  upon  which  it  had  issued.  An 
additional  motion  to  dissolve  the  attachment  was  made  on 
the  sixteenth  day  of  January,  1889,  on  the  grounds! 

1.  That  the  bond  of  attachment  was  not  executed  by  plain* 
tiffs. 

2.  That  said  attachment  bond  is  executed  in  the  firm  namo 
of  Eckman  and  Vetsburg,  and  not  by  the  individual  mem- 
bers of  the  copartnership. 

A  jury  was  waived,  and  the  cause  submitted  to  the  court, 
and  the  following  judgment  entered,  viz:  "  This  cause  coming 
on  to  be  heard  upon  traverse  of  the  plaintiffs'  affidavit,  and 
upon  motion  to  dissolve  the  attachment  herein,  the  court 
having  heard  and  examined  the  evidence  and  testimony,  and 
listened  to  the  argument  of  counsel,  and  being  fully  advised 
in  the  premises,  the  court  being  satisfied  that  there  is  not 
sufficient  evidence  presented  to  sustain  the  allegations  in  the 
plaintiffs'  affidavit  for  attachment,  it  is  therefore  ordered  that 
said  attachment  be,  and  the  same  is  hereby,  dissolved,  and  the 
property  held  by  the  sheriff  '''®  thereunder  be  released  and 
restored  to  the  defendant  herein." 

The  bill  of  exceptions  recites  that  the  objections  to  the 
execution  of  the  bond  were  overruled  by  the  court,  but  that 
the  attachment  was  dissolved,  and  the  property  held  by  the 
sheriff  thereunder  be  released  and  restored  to  defendant. 
Plaintiffs  below  appealed  from  the  judgment  of  the  court,  and 
the  assignment  of  error  here  is,  that  the  court  erred  in  grant- 
ing the  order  dissolving  the  attachment.  On  the  issue  made 
by  the  traverse  of  the  ground  alleged  in  the  affidavit  for 
attachment,  plaintiffs  read  without  objection  the  said  affidavit, 
and  introduced  P.  8.  Coggins,  who  testified  that  he  was  the 
agent  for  plaintiffs,  and  had  been  for  three  and  one-half  years, 
and  made  the  affidavit  on  which  the  attachment  was  based. 
Two  days  before  the  attachment  was  sued  out  witness  pre- 
sented statement  of  plaintiffs'  account  to  Munnerlyn,  and  he 
admitted  it  to  be  correct.  Witness  asked  Munnerlyn  to  pay 
the  account,  but  he  said  he  could  not  do  so,  and  did  not  have 
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the  money.  Munnerlyn  was  then  asked  to  pay  a  part  of  the 
account,  and  he  said  he  could  not  do  it.  He  was  then  asked 
to  secure  the  debt  in  some  way,  but  said  he  could  not  do  that, 
and  told  witness  that  C.  B.  Rogers  &  Co.  had  a  mortgage  on 
his  property.  Witness  afterwards  told  Munnerlyn  that  he 
(witness)  was  out  of  traveling  money,  and  needed  some,  and 
Munnerlyn  agreed  to  let  witness  have  it  on  his  own  account. 
Munnerlyn  paid  nothing  on  the  account,  and  owed  plaintiffs 
about  sixteen  hundred  dollars.  Witness  heard  other  drum- 
mers say  that  they  could  get  nothing  from  Munnerlyn,  and 
some  were  going  to  sue,  and  others  attach.  Ed  Clark  said 
he  would  only  sell  Munnerlyn  goods  for  cash.  Tunno  told 
witness  that  Munnerlyn  was  in  failing  circumstances.  No 
•**  one  told  witness  that  Munnerlyn  was  trying  to  dispose  of 
his  property  fraudulently.  Munnerlyn  said  he  had  about 
$300  belonging  to  other  parties,  but  it  was  placed  with  him 
on  deposit.  Witness  and  Munnerlyn  went  together  to  Dune- 
den,  and  on  the  way  Munnerlyn  consulted  his  lawyer. 
Sommerville,  of  Duneden,  told  witness  that  Munnerlyn  had 
been  down  there  to  get  title  to  some  land  from  Douglass  and 
Sommerville  put  in  himself  (Munnerlynn). 

Plaintiffs  introduced  in  evidence  three  mortgages  executed 
by  Munnerlyn  and  wife  to  C.  B.  Rogers  &  Co.,  to  secure  an 
alleged  indebtedness  therein.  The  first  one  was  executed  and 
acknowledged  on  the  nineteenth  day  of  December,  1885,  to 
secure  the  payment  of  four  promissory  notes  bearing  date 
November  12,  1885,  each  for  $1,000,  with  interest  at  8  per 
cent  until  paid,  and  due  respectively  six,  twelve,  eighteen, 
and  twenty-four  months  from  date.  The  property  described 
in  this  mortgage  is  certain  real  estate  situated  in  Clear  Water 
Harbor,  Hillsborough  county,  and  also  a  "  stock  of  merchan- 
dise" situated  in  a  mentioned  store  building  in  the  said  town 
of  Clear  Water  Harbor.  This  mortgage  was  not  admitted  to 
record  until  the  twentieth  day  of  September,  1888.  The 
second  mortgage,  executed  by  J.  K.  Munnerlyn  alone,  to 
C.  B.  Rogers  &  Co.,  bears  date  December  15,  1888,  and  was 
filed  for  record  and  recorded  the  eighteenth  day  of  Decem- 
ber, 1888.  This  mortgage  recites  that  the 'said  Munnerlyn 
"  is  justly  indebted  to  the  said  party  of  the  second  part  (C.  B. 
Rogers  &  Co.)  in  the  sum  of  $4,320,  which  indebtedness  is 
now  witnessed  by  four  certain  promissory  notes  for  $1,080 
each,  dated  December  13,  1888,  and  due  respectively  at  six, 
twelve,  eighteen  months,  and  two  years  from  date,  the  pay- 
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ment  thereof  being  eecured  by  a  mortgage  executed  December 
13,  1888,  by  James  "^*  K.  Munnerlyn  and  Sarah  J.  Munner- 
lyn,  his  wife,  to  said  parties  of  the  second  part  herein.  And 
whereas  the  said  parties  of  the  second  part  consider  that 
said  mortgage  upon  said  property  therein  described  is  not 
sufficient  to  secure  them  for  the  amount  due  upon  said  notes, 
now  therefore,  in  consideration  of  the  indebtedness  above  de- 
scribed, and  the  further  consideration  of  one  dollar  in  hand 
paid,"  and  to  further  secure  said  indebtedness  the  mortgagor 
conveys  all  the  stock  in  trade  of  goods,  wares,  and  merchan- 
dise in  a  store  on  Cleveland  street.  Clear  Water  Harbor,  upon 
condition  of  defeasance  upon  the  payment  of  said  notes. 
This  mortgage  contains  a  clause  that  the  said  mortgagor 
shall  retain  possession  of  said  granted  property,  but  on  de- 
fault of  payment  of  said  notes,  or  any  attempt  on  his  part 
"to  sell  said  goods  except  in  the  usual  retail  way,  and  that 
he  will  pay  over  the  money  received  therefrom  to  the  said 
parties  of  the  second  part  as  the  goods  are  sold,  or  to  remove 
therefrom  the  county  of  their  present  location,  or  upon  any 
seizure  of  them  by  any  process  of  law,  then  the  said  parties 
of  the  second  part "  may  take  possession  of  said  property. 
The  third  mortgage  being  executed  by  Munnerlyn  and  wife 
to  C.  B.  Rogers.  &  Co.,  bears  date  the  twenty-first  day  of 
December,  1888,  and  purports  to  convey  four  lots  in  Clear 
Water  Harbor,  additional  to  what  is  conveyed  in  the  first- 
mentioned  mortgage,  and  for  the  purpose  of  securing  the  pay- 
ment of  $4,320.  It  contains  the  following  clause,  viz:  "This 
mortgage  being  given  to  further  secure  the  payment  of  the 
notes  for  the  above  amount  given  by  the  parties  of  the  first 
part  herein  on  December  13,  1888,  and  secured  by  a  morU 
gage  of  even  date  herewith,  said  notes  being  for  $1,080  each 
and  due  respectively  six  (6),  twelve  (12),  eighteen  (18) 
months  and  two  years  *"  from  date,  with  8  per  cent  inter- 
est until  paid."  It  is  the  usual  mortgage  in  other  respects, 
and  was  admitted  to  record  the  thirty-first  day  of  December, 
1888.  It  was  admitted  that  Munnerlyn  made  an  assignment 
on  December  29,  1888,  of  all  his  property,  preferring  certain 
of  his  creditors;  first  among  them  C.  B.  Rogers  &  Co.  for 
$4,320.  The  assignment  is  not  before  us,  and  all  we  know  of 
it  is  from  the  admission  above  stated.  This  was  the  testi- 
mony for  plaintiffs. 

Munnerlyn,  in  his  own  behalf,  testified  that  he  executed  to 
0.  B.  Rogers  &  Co.  the  mortgage  bearing  date  December  19, 
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1885,  and  that  he  owed  said  firm  the  $4,000  in  this  way: 
When  he  (Munnerlyn)  bought  the  property  on  which  the 
mortgage  was  given,  C.  B.  Rogers  &  Co.  held  a  mortgage  oa 
the  same  given  by  Mr.  Turner,  the  owner,  and  that  he  (Mun- 
nerlyn) assumed  this  mortgage.  The  stock  at  that  time  was 
worth  about  $2,500.  He  had  never  paid  any  of  the  principal 
of  the  mortgage  debt,  but  bad  paid  the  interest  up  to  the  last 
time,  and  in  making  the  new  mortgage  had  included  the  last 
year's  interest.  The  wife  of  C.  B.  Rogers  was  the  sister  of 
Munnerlyn's  wife.  He  (Munnerlyn)  had  continued  in  pos- 
session of  the  store  and  goods  from  the  time  of  giving  the 
mortgage  up  to  the  time  of  the  levy  of  the  attachment,  and 
had  sold  the  goods  in  the  usual  course  of  business;  had  sold 
out  part  of  the  original  stock  and  purchased  new  goods.  He 
had  tried  to  raise  the  money  to  meet  these  claims,  and  an- 
other  party  named  had  been  trying  to  raise  money  for  him  on 
some  property,  and  that  he  had  asked  his  creditors  for  time. 
When  he  and  Coggins  went  to  Duneden  he  (Munnerlyn)  con- 
sulted with  his  attorney  as  to  what  was  best  to  be  done,  and 
discussed  making  an  assignment,  but  concluded  it  would  do 
no  good.  Did  make  an  assignment  December  "*  29,  1888, 
of  all  his  property,  except  his  constitutional  exemptions,  for 
the  benefit  of  his  creditors,  preferring  certain  of  them,  and 
C.  B.  Rogers  &  Co.  first  for  $4,320.  He  had  been  ofiFered 
13,500  for  a  part  of  the  property  mortgaged  in  1885,  but  had 
refused  it.  At  the  time  of  testifying,  his  stock  was  worth 
about  $4,000. 

On  the  testimony,  substantially  as  above  given,  the  decision 
of  the  court  was  adverse  to  the  plaintififs.  There  is  no  con- 
troversy as  to  the  indebtedness,  and  the  question  for  our  con- 
sideration is  whether  or  not  the  court  was  correct  in  holding 
that  the  affiant  in  the  attachment  affidavit  did  not  have  good 
reason  to  believe  when  the  writ  was  sued  out  that  the  defend- 
ant would  fraudulently  part  with  his  property  before  judg- 
ment could  be  recovered  against  him :  Meinhard  v.  Lilienthal^ 
17  Fla.  501.  It  has  been  decided  in  this  state  that  a  mort- 
gage of  a  stock  of  goods  by  the  owner,  under  which  the 
mortgagor  is  permitted  by  the  mortgagee  to  sell  the  goods  at 
his  discretion,  or  in  the  usual  course  of  business,  is  fraudulent 
and  void  as  to  the  creditors  of  the  mortgagor:  Logan  v.  Logariy 
22  Fla.  561;  1  Am.  St.  Rep.  212.  This  has  been  a  vexed 
question  in  the  courts  of  this  country,  and  many  able  deci- 
sions are  to  be  found  on  both  sides  of  it.  In  the  case  of  Eobiw 
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»on  V.  Elliott,  22  Wall.  513,  the  supreme  court  of  the  United 
States  unanimously  held  that  a  mortgage  providing  for  the 
retention  of  the  mortgaged  goods,  wares  and  merchandise  by 
the  mortgagor  until  after  default  in  the  payment  of  some  por- 
tion of  the  debt  attempted  to  be  secured,  with  power  to  sell  the 
Bame  in  the  usual  course  of  trade,  and  to  supply  their  places 
with  other  goods  to  be  substituted  when  bought,  to  the  lien 
of  the  mortgage,  was  void  in  law  upon  its  face  as  to  creditors 
of  the  mortgagor.  In  recent  decisions  of  the  same  "'*  court 
there  are  expressions  of  judges  indicating  that  if  the  question 
was  an  open  one,  a  different  view  would  be  preferred:  Vide 
Etheridge  v.  Sperry,  139  (J.  S.  266.  The  decision  in  our  own 
court  {Logan  v.  Logan^  22  Fla.  561;  1  Am.  St.  Rep.  212)  is 
sustained  by  many  decisions,  and  so  far  as  it  has  gone  is  the 
law  here.  In  this  case  it  appeared  that  by  the  terms  of  the 
mortgage  the  mortgagor  had  the  right  to  dispose  of  the  mer- 
chandise at  will,  but  the  opinion  quotes  the  views  of  Pierce 
on  Mortgages  of  Merchandise,  to  the  efifect  that  the  same  re- 
sult follows  whether  by  the  terms  of  the  mortgage  the  mort- 
gagee permits  the  goods  to  be  sold  in  the  usual  course  of  trade, 
or  where  such  agreement  or  understanding  of  the  parties  ap» 
pears  by  proof  aliunde  the  mortgage. 

In  Southard  r.  Benner,  72  N.  Y.  424,  it  is  said:  "Whether 
the  agreement  is  in  or  out  of  the  mortgage,  whether  verbal  or 
in  writing,  can  make  no  difference  in  principle.  Its  effect  as 
characterizing  the  transaction  would  be  the  same.  The  dif- 
ference in  the  modes  of  proving  the  agreement  cannot  take 
the  sting  out  of  the  fact  and  render  it  harmless.  If  it  be  sat- 
isfactorily established,  the  result  upon  the  security  must  be 
the  same.  It  is  the  fact  that  such  an  agreement  has  been 
made  and  acted  upon  that  in  law  condemns  the  security,  and 
not  the  fact  that  it  is  proved  by  the  instrument  of  suretyship 
instead  of  by  parol,  or  in  some  other  way."  The  conclusion 
of  the  court  in  Freeman  v.  Rawsony  5  Ohio  St.  1,  is  summed 
up  as  follows,  viz:  "From  the  considerations  and  authorities 
we  have  adduced,  we  are  of  opinion  that  these  conclusions 
necessarily  follow:  That  a  mortgage  of  personal  property, 
with  possession,  and  a  power  of  disposition  reserved  to  the 
mortgagor,  is  fraudulent  and  void  as  against  his  other  cred- 
itors. If  the  power  of  disposition  appear  •*•  upon  the  face  of 
the  mortgage,  or  is  fairly  to  be  inferred  from  its  provisions,  it 
is  the  duty  of  the  court  so  to  declare  it,  without  submitting 
the  matter  to  the  jury  as  a  question  of  fact.     If  it  does  not  so 
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appear,  but  is  so  understood  or  agreed  by  the  parties  at  the 
time  the  mortgage  is  executed,  it  is  equally  void;  and  such 
understanding  or  agreement  may  be  shown  by  parol  evidence, 
and  may  be  proved  by  the  conduct  of  the  parties  in  relation 
to  the  subject  matter  of  the  mortgage,  and  other  circumstances, 
as  in  other  cases.  And  that  in  either  case,  where  the  fact  is 
made  to  appear,  the  mortgage  is  fraudulent  in  law,  irrespect- 
ive of  the  intention  of  the  parties."  There  are  many  deci- 
sions sustaining  this  view:  Barnet  v.  Fergus,  51  111.  352;  99  Am. 
Dec.  547;  Hortonv,  Williams,  21  Minn.  187;  Steinv.  Munch,  24 
Minn.  390;  Orton  v.  Orton,  7  Or.  478;  33  Am.  Rep.  717;  City  Nat, 
Bank  V.  Goodrich,  3  Col.  139;  Putnam  v.  Osgood,  52  N.  H.  148; 
Steinart  v.  Deuster,  23  Wis.  136;  Chetham  v.  Hawkins,  80  N.  C. 
161;  Harman  v.  Hoskins,  56  Miss.  142;  Googins  v.  Gilmore,  47 
Me.  9;  74  Am.  Dec.  472.  The  case  of  Ephraim  v.  Kelleher,  4 
Wash.  243,  cited  by  counsel  for  appellee,  belongs  to  that  class 
of  decisions  holding  that  a  clause  in  the  mortgage  giving  the 
mortgagor  a  right  to  sell  is  not  fraudulent  in  law.  Where  the 
agreement  to  sell  is  contained  in  the  mortgage,  it  is  settled 
here  that  it  is  fraudulent  in  law  as  to  the  mortgagor's  credit- 
ors, and  it  is  the  duty  of  the  court  to  so  declare.  If  such 
agreement  or  understanding  of  the  mortgagor  and  mortgagee 
be  not  found  in  the  mortgage  itself,  some  decisions  maintain 
that  the  question  of  whether  there  is  any  such  understanding, 
as  well  as  what  are  the  inferences  of  fraud  arising  from  it,  is 
one  for  the  jury:  Williston  v.  Jones,  6  Duer,  504;  Smith  v. 
Acker,  23  Wend.  653;  Kavanaugh  v.  Beckwith,  44  Barb.  192. 
In  the  case  ''"'  before  us  a  jury  was  waived,  and  the  court 
decided  the  issue. 

The  conclusion  from  the  evidence  is  irresistible  that  from 
the  time  of  executing  the  mortgage  in  December,  1885,  up  to 
the  levy  of  the  attachment,  Munnerlyn  continued  to  sell  and 
dispose  of  the  stock  of  goods  therein  mentioned  in  the  usual 
course  of  business,  and  that  this  was  done  with  the  under- 
standing and  consent  of  the  mortgagees.  There  was  no  at- 
tempt to  perfect  the  lien  of  the  mortgage,  so  far  as  the  stock 
of  goods  is  concerned,  by  its  record,  until  a  short  time  before 
the  attachment  suit  was  commenced,  and  after  its  record  the 
same  course  of  business  was  pursued  by  the  mortgagee  until 
the  levy  of  the  writ.  Two  days  before  the  levy  when  demand 
for  payment  was  made  by  appellants*  agent  he  was  informed 
by  Munnerlyn  that  C.  B.  Rogers  &  Co.  had  a  mortgage  on 
his  (Munnerlyn's)  property.     The  validity  of  the  mortgages, 
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as  between  C.  B.  Rogers  &  Co.  and  appellants,  or  as  between 
said  firm  and  Munnerlyn,  is  not  involved  in  the  question  now 
before  us.  Considering  the  mortgages  executed  by  Munner- 
lyn to  C.  B.  Rogers  &  Co.  subsequent  to  the  suing  out  of  tho 
attachment  only  as  explanatory  of  conduct  prior  to  that  date, 
the  one  on  merchandise  indicates  that  the  parties  thereto 
designed  a  better  security  than  that  already  existing  on  the 
stock,  and  to  change  the  legal  effect  of  the  past  security  by 
reason  of  the  permissive  sales  thereunder  by  requiring  the 
proceeds  to  be  paid  to  the  mortgagees  as  the  goods  were  dis- 
posed of  under  the  subsequent  mortgage.  We  do  not  say 
that  the  subsequent  chattel  mortgage  of  December  15,  1888, 
by  reason  of  the  clauses  therein  in  reference  to  possession  of 
the  goods,  is  fraudulent  in  law  upon  its  face.  But  conceding 
its  validity  here,  it  tends  to  strengthen  the  conclusion  that 
under  the  former  mortgage  the  mortgagor  ^''^  had  the  right 
to  dispose  of  the  goods  at  will  in  the  usual  course  of  trade 
without  any  agreement  as  to  the  disposition  of  the  proceeds. 
We  think  it  is  at  least  prima  facie  shown  by  the  evidence 
before  us,  without  anything  to  rebut  it,  that  by  the  under- 
standing and  agreement  of  the  parties,  Munnerlyn  was  per- 
mitted to  sell  the  stock  of  goods  described  in  the  mortgage 
executed  in  1885,  and  recorded  in  September,  1888,  in  the 
usual  course  of  trade  without  any  agreement  as  to  what  he 
would  do  with  the  proceeds;  and  whether  we  hold  such  sales 
under  such  an  understanding  to  be  fraudulent  in  law  as 
against  Munnerlyn's  creditors,  or  as  proof  of  such  fact,  the 
conclusion  here  will  be  the  same.  Such  an  understanding 
between  mortgagor  and  mortgagee  if  not  conclusively  fraudu- 
lent in  law,  is  at  least  prima  facie  evidence  of  fraud.  Vide 
authorities  supra.  A  conclusion  on  the  evidence  in  this 
record,  that  there  was  no  such  understanding  or  agreement, 
would  be  against  the  evidence.  Munnerlyn  himself  says  that 
he  had  continued  in  possession  of  the  store  and  goods  from 
the  time  of  executing  the  mortgage  in  1885,  up  to  the  time  of 
the  levy  of  the  attachment,  and  that  he  had  continued  during 
all  this  time  to  sell  the  goods  in  the  usual  course  of  trade. 
There  is  no  evidence  rebutting  the  conclusion  that  such  an 
understanding  did  exist.  The  disposition  of  the  merchandise 
under  such  an  understanding  and  arrangement  is  inconsistent 
with  the  rights  of  creditors,  and  if  sustained  would  afford  an 
effectual  shield  of  the  debtor's  property  from  liability  to 
seizure  while  he  retained  not  only  the  use  of  it,  but  an  abso- 
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lute  power  of  disposition,  without  accounting  to  either  tha 
mortgagees  or  other  creditors  for  the  proceeds.  "  The  effect 
is,  of  course,  that  the  property  thus  shut  up  from  the  reach  of 
general  creditors  may  ^''*  be  entirely  disposed  of  without  the 
proceeds  going  either  to  the  outside  creditors  or  to  the  bene- 
ficiaries in  the  deed.  The  only  party  certainly  benefited  by 
it  is  the  debtor  or  grantor  who  has  the  power  to  convert  every 
portion  of  the  property  to  his  own  use.  The  deed,  if  sustained, 
would  serve  the  purpose  of  protecting  the  property  against 
the  grantor's  creditors,  and,  at  the  same  time,  authorize  him 
to  convert  it  to  his  own  use  by  an  absolute  sale":  State  v. 
Tasker,  31  Mo.  445;  Leser  v.  Olaser,  32  Kan.  546. 

There  are  certain  acts  which,  under  particular  circum- 
fltances,  the  law  pronounces  fraudulent.  They  may  be  in- 
nocently intended,  so  far  as  the  idea  of  moral  turpitude  goes, 
yet  their  inevitable  tendency  is  so  uniformly  against  fair  deal- 
ing that  they  are  stamped  with  a  fraudulent  character,  re- 
gardless of  the  honesty  of  the  particular  transaction.  Wade 
says:  '*  The  class  of  cases  in  which  this  question  has  beea 
most  earnestly  discussed,  and  in  respect  to  which  the  most 
pronounced  difference  of  opinion  seems  to  exist,  is  that  em- 
bracing mortgages  of  stocks  in  trade.  On  the  one  hand,  it 
has  been  maintained  that  the  mere  fact  that  the  mortgagor 
is  permitted  to  remain  in  possession  of  the  goods,  and  con- 
tinue to  sell  and  dispose  of  them  in  the  ordinary  course,  does 
not  necessarily  render  the  mortgage  fraudulent  as  against 
creditors.  On  the  other,  it  is  claimed  that  such  an  encum- 
brance amounts  to  a  conveyance  to  the  use  of  the  grantor,  and 
is  fraudulent  per  se,  even  when  the  act  is  entirely  discon- 
nected with  any  intentional  fraud.  Where  the  former  view 
is  supported,  it  is  claimed  that  the  question  of  fraud  is  one  of 
fact,  to  be  proved  by  showing  an  intention  to  hinder,  delay, 
or  defraud  other  creditors  than  the  mortgagee.  Those  hold- 
ing to  the  latter  view  condemn  the  transaction,  not  because  it 
is  in  fact  and  '®*  intention  fraudulent,  but  for  the  reason 
that  it  is  such  a  convenient  cover  for  active  fraud,  where  ex- 
posure is  made  to  depend  upon  testimony  of  those  who  are 
participants  and  beneficiaries.  The  latter  view  is,  of  the  two, 
better  supported  on  both  principle  and  authority":  1  Wade 
on  Attachment,  sec.  96,  p.  205. 

The  execution  of  the  mortgage  on  the  stock  of  goods  and 
the  continued  disposal  of  them  in  the  usual  course  of  busi- 
ness with  the  consent  and  understanding  of  the  mortgagees, 
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amounted  to  a  fraud  upon  the  other  creditors  of  the  mortga- 
gor, and  they  had  a  right  to  so  regard  it.  Munnerlyn,  when 
payment  was  demanded  by  the  agent  of  appellants,  stated 
that  he  could  not  meet  the  demand,  and  gave  as  a  reasoa 
that  C.  B.  Rogers  &  Co.  had  a  mortgage  on  his  property, 
thereby  affording  good  grounds  for  such  agent  to  believe  that 
as  between  Munnerlyn  and  said  mortgagees  all  of  the  for- 
mer's property  was  then  subject  to  the  mortgage  under  which 
he  was  then  selling  the  goods  in  the  usual  course  of  trade. 
The  agent  had  a  right  to  rely  upon  the  statement  of  Mun- 
nerlyn himself  that  the  mortgage  referred  to  covered  all  of 
his  stock  of  goods  at  that  time,  although  it  did  not  in  terms 
embrace  subsequent  additions  to  the  stock.  Such  conduct 
will  sustain  an  attachment  on  the  ground  that  plaintiffs  have 
good  ground  to  believe  that  defendant  will  fraudulently  pari 
with  his  property  before  judgment  can  be  recovered  against 
him. 

The  decision  of  the  court  in  the  record  before  us  was  there- 
fore erroneous  in  the  traverse  of  the  attachment  affidavit,  and 
should  be  reversed.  

Chattel  Mortqaobs — Possession  and  Sale  or  Goods  bt  Mortgagob. 
Whea  a  chattel  mortgage  anthorizea  the  mortgagor  to  sell  or  dispose  of  tha 
whole  of  the  property,  without  providing  what  shall  be  done  with  the  pro- 
ceeds  of  the  sale,  such  mortgage  is  void  as  in  fraud  of  the  creditors  of  th« 
mortgagor:  Rathbun  v.  Berry,  49  Kan.  735;  33  Am.  St.  Rep.  389,  and  note. 
This  question  is  thoroughly  discussed  in  the  monographic  note  to  Peahodjf 
T.  London,  15  Am.  St.  Rep.  912. 
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[32  Flobida,  499.] 

Parent  and  Child— Right  to  Custody  op  Illegitijiatb  Child.— The 
mother  has  the  superior  legal  right  to  the  custody  and  control  of  her 
minor  illegitimate  children,  and  can  transfer  such  custody  and  control 
to  another.  This  legal  right  in  the  mother  or  her  transferee  is  not  ab- 
solutely beyond  the  control  of  other  attendant  circumstances. 

Parent  and  Child— Cdstodt  of  Minors. — In  applications  for  the  custody 
of  minor  children  the  court  is  not  bound  to  deliver  the  child  to  the  claim- 
ant, but  may,  if  the  interest  of  the  child  demands  it,  leave  it  where  its 
welfare  will  be  best  promoted. 

Parent  and  Child — Custody  of  Minors — Elements  Controlling. — la 
a  contested  application  for  the  custody  of  a  minor  child  the  benefit  and 
welfare  of  the  child  are  most  to  be  regarded.  The  ties  of  nature  and  of 
association,  the  character  of  the  applicant,  the  child's  age,  health,  and 
•ex,  the  moral  or  immoral  surroundings  of  its  life,  the  benefits  of  educa* 
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tion  and  development,  the  pecuniary  prospects,  as  well  as  many  other 
considerations,  should  influence  the  judicial  determination,  and  the 
choice  of  the  child  when  it  has  reached  the  age  of  intelligent  discretion 
also  plays  an  important  part  as  between  rival  claimants  to  the  same  ca«> 
tody. 

Pabknt  and  Child — Custody  op  Minor— Right  ow  Child  to  Choosb. 
In  a  contested  application  for  the  custody  of  a  minor  child,  such  child, 
if  it  has  reached  the  age  of  discretion,  may  often  be  allowed  to  make  its 
own  choice,  though  the  person  chosen  is  not  the  one  whom  the  court 
would  voluntarily  appoint;  but  this  is  no  controlling  legal  right  of  the 
child.  Welfare  controls  choice,  and  the  choice  of  the  infant  cannot  be 
permitted  to  lead  it  into  improper  custody.  The  court  is  also  bound  to 
respect  the  rights  of  the  parent  or  guardian,  and  cannot  allow  these 
rights  to  be  overthrown  by  the  mere  wishes  of  the  child  when  such 
parent  or  guardian  is  a  proper  person  to  be  intrusted  with  the  child. 

Pabknt  and  Child — Custody  of  Minor — Right  of  Child  to  Choosb. 
In  a  contested  application  for  the  custo<^ly  of  a  minor  child  the  wishes  of 
the  child  of  sufiicient  capacity  to  choose  for  itself  should  be  given  special 
consideration  when  its  parents  have  for  a  long  time  voluntarily  allowed 
it  to  live  in  the  family  of  another,  and  no  coercive  order  will  be  made 
in  such  case  to  enforce  the  mere  legal  right  of  the  parent  to  the  custody 
as  against  the  manifest  inclination  and  re£isonable  choice  of  the  child  to 
remain  where  it  is. 

Parent  and  Child — Custody  of  Minors. — Agb  of  Discrbtion  of  Child 
TO  Choosb  the  custody  to  which  it  should  be  committed  is  not  fixed, 
but  mental  capacity  is  the  test,  and  when  the  minor  shows  sufficient 
capacity  mentally  to  exercise  an  intelligent  choice,  and  no  objection  can 
be  made  to  the  person  chosen,  the  court  ordinarily  allows  such  choice  to 
prevail,  regardless  of  the  age  of  the  child. 

Pabbnt  and  Child — Custody  of  Minors— Elements  Afkectino  Rioht 
to — Rioht  of  Child  to  Choosb. — A  parent,  or  one  standing  in  loco 
parentis,  may  moderately  chastise  for  correction  a  child  under  his  con- 
trol or  authority.  If  such  child  has  been  committed  by  its  parent  to  an 
nncle  to  raise,  and  he  has  inflicted  immoderate  and  cruel  punishment  to 
•uch  an  extent  as  to  alienate  its  affections  and  to  cause  it  to  desire 
a  liberation  from  his  control,  the  court  should  not,  on  habeas  corpus, 
restore  the  child  to  the  uncle  when  it  appears  that  the  child  has  reached 
an  age  of  intelligent  discretion,  and  has  deliberately  chosen  to  remain 
with  a  stranger  against  whom  no  objection  can  be  made,  and  who  has 
obligated  himself  to  provide  for  the  child  in  a  manner  more  favorable 
than  would  be  its  condition  with  its  uncle. 

J.  R,  Challenj  for  the  appellant. 
John  Wallace,  for  the  appellee. 

•••  Mabry,  J.  Henry  Reams,  in  his  petition  for  habeas 
corpus  presented  to  the  circuit  judge,  alleged  that  P.  F.  Mar- 
shall, without  lawful  authority,  held  in  custody  one  Edward 
Reams,  a  minor,  and  that  petitioner  was  entitled  to  the  cus- 
tody and  control  of  said  minor.  The  right  to  the  custody 
and  control  of  the  minor  is  based  upon  the  alleged  fact  that 
his  mother  before  her  death  gave  him  to  petitioner,  his  uncle, 
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as  his  own  child,  to  raise  and  educate  until  he  became  twenty- 
one  years  old,  and  that  petitioner  has  raised  him  from  the  age 
of  three  years  up  to  the  time  of  filing  the  petition,  when  he 
was  between  fifteen  and  sixteen  years  old.  The  mother  of 
this  child  was  unmarried,  and  the  petition  alleges  that  he 
had  no  father. 

In  his  return  to  the  writ  F.  F.  Marshall  states  that  he  held 
in  his  care  and  custody  the  person  of  Edward  Reams  by  virtue 
of  an  order,  judgment,  and  decree  of  the  court  of  the  county 
judge  of  Duval  county  granting  and  assuring  the  custody  of 
Baid  minor  to  him  by  an  indenture  of  apprenticeship  then  in 
full  force  and  effect;  that  the  minor,  Edward  Reams,  was 
over  sixteen  years  old,  and  desired  to  remain  in  the  care  and 
custody  of  him,  said  Marshall,  who  is  able  and  willing  to  care 
for,  educate,  and  prepare  him  for  future  usefulness  *®*  and 
independence,  and  that  the  petitioner,  Henry  Reams,  was 
unfit  and  unable  to  care  for,  educate,  and  train  the  said  Ed- 
ward Reams,  and  had  treated  him  so  unkindly  and  cruelly 
as  to  alienate  him,  and  he  refuses  to  go  to,  and  positively  re- 
fuses to  live  with,  the  said  petitioner.  The  return  also  denies 
that  Edward  Reams  was  given  to  petitioner  as  alleged,  and 
that  he  raised  him. 

The  circuit  judge,  after  hearing  the  evidence,  awarded  the 
care  and  custody  of  the  person  of  Edward  Reams  during  his 
minority  to  the  petitioner,  Henry  Reams,  as  it  appeared  that 
he  was  a  proper  person  to  have  such  care  and  custody,  and 
that  Marshall  pay  the  costs  of  the  proceedings.  Marshall 
has  sued  out  a  writ  of  error. 

The  testimony  tends  to  show,  and  we  accept  it  as  sufficient 
to  sustain  the  conclusion,  that  the  boy,  Edward  Reams,  when 
not  over  three  years  old,  was  given  by  his  mother  just  before 
her  death  to  her  brother,  Henry  Reams,  to  raise  and  care  for 
during  minority,  and  that  with  the  exception  probably  of  one 
or  two  years  immediately  after  the  mother's  death,  this  boy 
has  remained  continuously  in  the  family  and  under  the  con- 
trol of  his  uncle  up  to  the  time  he  went  into  the  employment 
of  plaintiff"  in  error,  which  was  some  time  in  May,  1893.  The 
boy's  mother  was  unmarried  and  he  had  no  father. 

The  mother  has  the  superior  legal  right  over  all  others  to 
the  custody  and  control  of  her  minor  illegitimate  child.  No 
claim  of  the  father  is  presented  in  the  case  before  us,  and  it 
IS  perfectly  clear  from  the  authorities  that  the  mother  of  Ed- 
ward Reams  had  the  legal  right  to  transfer  his  custody  to  her 


June,  1893.]  Marshall  v.  Reams.  121 

brother  Henry.  Some  of  the  English  cases  say  that  the  right 
of  the  mother  to  the  control  of  an  illegitimate  child  continues 
until  it  *®'  arrives  at  the  age  of  fourteen,  when  it  may  exercise 
a  choice.  The  two  recent  cases  of  the  Queen  v.  Nash,  10  Q.  B. 
Div.  454,  and  the  Queen  v.  Barnardo,  1  Q.  B.  Div.  (1891), 
194,  fully  discuss  the  custody  of  illegitimate  children  in 
England. 

The  case  of  Jones  v.  Harmon,  27  Fla.  238,  recognizes  the 
right  of  the  mother  of  an  illegitimate  child  to  transfer  its  cus- 
tody to  another,  and  we  need  not  stop  to  cite  authorities  to 
sustain  this  well-established  rule  of  law.  The  result  is  that 
the  custody  of  Edward  Reams  by  his  uncle,  Henry  Reams, 
was  rightful  as  being  derived  from  the  mother  who  had  the 
right  to  transfer  such  custody.  But  this  legal  right  in  the 
mother  or  her  transferee  is  not  absolute  and  beyond  the  con- 
trol of  other  circumstances  that  may  surround  the  case.  In 
applications  for  the  custody  of  children  it  may  be  stated  as  a 
general  rule  sustained  by  the  law  that  the  court  is  not  bound 
to  deliver  the  child  to  the  claimant,  but  may,  where  the  in- 
terest of  the  child  demands  it,  leave  it  where  its  welfare  will 
be  best  promoted.  "  It  is  the  benefit  and  welfare  of  the  in- 
fant to  which  the  attention  of  the  court  ought  principally  to 
be  directed."  This,  it  is  said,  is  the  "  pole  star"  by  which 
courts  are  guided  in  all  such  cases,  whether  the  contention  be 
between  father  and  mother,  or  between  them  and  a  third  per- 
son, or  between  strangers:  Mercein  v.  People,  25  Wend.  64;  35 
Am.  Dec.  653;  State  v.  Smith,  6  Greenl.  462;  20  Am.  Dec. 
324,  and  notes;  Church  on  Habeas  Corpus,  2d  ed.,  sec.  446, 
and  authorities  cited  in  note  1. 

The  ties  of  nature  and  of  association,  the  character  of  the 
applicant  for  the  child,  its  age,  health,  and  sex,  the  moral  or 
immoral  surroundings  of  its  life,  the  benefits  of  education  and 
development,  and  pecuniary  prospects,  as  well  as  many  other 
considerations,  enter  into  *®'  the  judicial  determination. 
The  choice  of  the  child  where  it  has  reached  the  age  of  intel- 
ligent discretion  also  plays  an  important  part  in  cases  of  rival 
claimants  to  the  same  custody.  It  is  said  in  Church  on  Ha- 
beas Corpus,  section  447: 

"  Where  the  child  has  reached  the  age  of  discretion,  it  will 
often  be  allowed  to  made  its  own  choice,  although  the  person 
chosen  is  not  one  whom  the  court  would  voluntarily  ap- 
point. But  this  is  no  controlling  legal  right  of  the  infant 
It  is  not  entitled  to  its  absolute  freedom  from  all  custody,  but 
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an  adult  is.  It  is  not  the  whim  or  caprice  of  the  child 
which  the  courts  respect,  but  its  feelings,  its  attachments,  its 
preferences,  and  its  probable  contentment;  and  it  is  a  well- 
settled  rule  of  law  that  whether  the  court  will  regard  the 
preference  of  a  infant  depends  upon  the  reasonableness  of  his 
wish,  and  the  intelligence  which  he  manifests.  'Welfare' 
controls  'choice,'  and  the  court  will  not  permit  the  choice  of 
the  infant  to  lead  it  into  an  improper  custody.  The  court  is 
also  bound  to  respect  the  rights  of  the  parent  or  guardian, 
and  will  not  allow  these  rights  to  be  overthrown  by  the  mere 
wishes  of  a  child  who  has  not  reached  years  of  discretion, 
and  who  is  too  young  to  choose  for  itself,  where  such  parent 
or  guardian  is  a  proper  person  to  be  intrusted  with  the  child. 
The  wishes,  however,  of  children  of  sufficient  capacity  to 
choose  for  themselves  should  be  given  especial  consideration 
when  their  parents  have  for  a  long  time  voluntarily  allowed 
them  to  live  in  the  family  of  another,  and  the  court  will 
make  no  coercive  order  in  such  cases  to  enforce  the  mere  legal 
right  of  the  parent  to  their  custody  against  the  manifest  in- 
clination and  reasonable  choice  of  the  children  to  remaia 
where  they  are  ":  Hurd  on  Habeas  Corpus,  532,  533. 

S04  "pjjQ  decisions  in  this  country  do  not  fix  any  definite 
number  of  years  when  the  age  of  discretion  begins,  but  mental 
capacity  is  the  test,  and  when  the  minor  shows  sufficient 
capacity  mentally  to  exercise  an  intelligent  choice,  and  no 
objection  can  be  made  to  the  person  chosen,  the  court  will 
ordinarily  allow  such  choice  to  prevail:  Church  on  Habeas 
Corpus,  sec.  443.  In  In  re  Goodenough,  19  Wis.  274,  Chief  Jus- 
tice Dixon  said  that:  "  when  the  infant  is  above  the  age  of  four- 
teen years  he  must,  it  seems,  in  every  case  choose  for  himself. 
The  court  will  not  compel  him,  upon,  habeas  corpus,  to  submit 
to  parental  authority."  Whether  or  not  this  be  the  correct 
rule  we  do  not  say,  but  the  mental  capacity  of  the  child,  and 
the  reasonableness  of  its  choice,  will  be  considered  in  doubt- 
ful cases  in  determining  a  proper  custody. 

An  application  of  the  foregoing  rules  to  the  facts  of  the 
case  before  us  impresses  us  with  the  view  that  the  circuit 
judge  committed  an  error  in  awarding  the  custody  of  the 
person  of  Edward  Reams  to  the  petitioner,  Henry  Reams. 
In  arriving  at  this  conclusion  it  is  not  necessary  that  we 
determine  the  legal  effect  of  the  apprenticeship  proceedings 
before  the  county  judge  as  a  bar  to  the  relief  asked  in  this 
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suit,  and  we  do  not  decide  anything  in  reference  to  this  phase 
of  the  case. 

We  will  not  go  into  a  minute  discussion  here  of  all  the  tes- 
timony, but  confine  ourselves  to  a  statement  of  what  is  the 
effect  of  it.  It  shows,  in  addition  to  the  gift  and  custody  of 
the  boy  as  already  stated,  that  Henry  Reams  has  a  large 
family,  consisting  of  eight  children,  and  has  twenty-three 
acres  of  land  on  which  he  raises  truck.  Henry  testified  that 
he  had  brought  up  in  his  own  family  the  boy,  and  had  clothed, 
fed,  and  educated  him  as  one  of  his  own  children,  and  in  *** 
this  statement  he  is  corroborated  by  his  wife  and  other  wit* 
nesses,  but  neither  he  nor  any  of  his  witnesses  say  how  his 
children  had  been  treated,  clothed,  or  fed.  Henry  admits 
that  he  had  hired  out  the  boy  to  catch  fish  and  chop  wood, 
but  says  that  he  never  gave  him  work  too  hard  for  him. 

The  other  testimony  tends  strongly  to  show  that  the  boy's 
work  was  rather  heavy  for  him.  It  is  also  made  to  appear, 
we  think,  that  the  boy  was  poorly  clothed  and  shod  by  his 
uncle,  and  this  showing  is  not  overcome  by  the  general  state- 
ment that  the  boy,  Edward,  was  treated  the  same  as  the  other 
children  of  Henry.  As  near  as  we  can  ascertain  from  the  tes- 
timony, Edward  Reams  is  about  sixteen  years  old,  and  it  is 
perfectly  clear  that  he  has  become  thoroughly  alienated  from 
his  uncle  and  his  uncle's  wife.  He  was  examined  before  the 
court,  and  testified  that  his  uncle  had  not  treated  him  well, 
and  that  he  had  been  made  to  undertake  work  that  he  could 
not  do,  and  was  whipped  by  his  uncle  for  failing  to  do  it,  and 
that  he  had  been  compelled  to  fish  by  dragging  a  seine  in 
cold  weather  with  ragged  clothes,  and  shoes  with  his  feet 
sticking  through.  He  stated  that  he  had  been  often  whipped 
by  his  uncle,  and  had  been  hit  by  him  on  the  head  with  a 
hammer  handle  that  made  a  scar  then  to  be  seen,  and  that 
he  then  had  scars  on  his  body  from  beatings  inflicted  by  his 
uncle.  Dr.  Marshall  corroborates  this  statement  as  to  the 
scars  on  the  person,  and  also  says  that  when  he  first  saw  the 
boy  he  was  in  rags.  It  is  also  made  to  appear  that  Henry 
Reams  whipped  the  boy  on  his  return  from  the  house  of  Dr. 
Marshall  for  looking  into  "Aunt  Linda's"  basket.  It  seems 
the  boy  told  his  uncle  that  Mrs.  Marshall  had  requested  that 
he  look  into  the  basket  of  "  Aunt  Linda"  for  sugar  and  things 
when  she  went  away.  The  boy  testifies  that  his  uncle 
claimed  that  it  was  for  looking  into  the  *••  basket  that  he 
whipped  him,  but  the  boy  says  the  whipping  was  for  getting 
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a  pair  of  shoes,  and  not  for  looking  into  the  basket.  He  fur- 
ther testifies  that  he  did  not  want  to  go  back  to  his  uncle, 
and  that  he  would  not  go  back,  but  preferred  to  live  with  Dr. 
Marshall.  Henpy  Reams,  though  examined  in  rebuttal,  did 
not  deny  hitting  the  boy  on  the  head  with  the  hammer  handle, 
or  that  he  inflicted  scars  on  his  person.  He  stated  that  he 
shipped  the  boy  whenever  he  needed  it,  and  that  he  whipped 
him  on  his  return  from  Marshall's  house  for  looking  into 
"  Aunt  Linda's"  basket,  but  it  was  with  a  small  switch  about 
eight  inches  long.  Edward  Reams  stated  that  this  whipping 
was  with  a  whip  about  three  feet  long.  It  also  appears  that 
plaintiff  in  error  has  entered  into  covenant  before  the  county 
judge  to  teach  Edward  Reams  the  art  of  cooking,  and  to  ed- 
ucate  him  in  the  elements  of  reading,  writing,  and  arithmetic, 
and  to  deposit  in  bank  to  his  credit  three  dollars  per  month 
until  he  reaches  his  majority,  then  to  be  drawn  out  on  his 
check,  and  at  that  time  to  give  him  a  new  suit  of  clothes, 
shoes,  blanket,  and  a  sum  of  money  not  less  than  fifty  dollars. 
The  boy  consents  to  this  arrangement,  and  is  anxious  to  re- 
main with  plaintiff  in  error.  The  circumstances  of  this  case, 
considering  the  treatment  received  by  Edward  Reams  as 
shown  by  the  evidence,  his  age,  his  strong  aversion  to  return- 
ing to  his  uncle,  and  the  benefits  that  promise  to  accrue  to 
him  from  his  choice  in  remaining  with  Dr.  Marshall,  clearly 
overcome  the  mere  legal  right  in  Henry  Reams  derived  from 
the  mother,  and  we  think  the  court  was  in  error  in  not  allow- 
ing him  to  remain  where  he  was. 

We  do  not  desire  to  be  understood  as  denying  the  right  of 
a  parent,  or  one  standing  in  loco  parentis,  to  moderately  chas- 
tise for  correction  a  child  under  his  or  **''  her  control  or  au- 
thority; but  where  a  child  has  been  committed  by  its  parent 
to  an  uncle  to  raise,  and  the  testimony,  uncontradicted,  shows 
that  the  uncle  has  inflicted  immoderate  and  cruel  punish- 
ment on  the  child  to  such  an  extent  as  to  alienate  his  feelings, 
and  to  cause  it  to  desire  liberation  from  the  uncle's  control, 
the  court  should  not  on  habeas  corpus  restore  the  child  to  the 
uncle  where  it  is  made  to  appear  that  the  child  has  reached 
the  age  of  intelligent  discretion,  and  has  deliberately  chosen 
to  remain  with  a  stranger  against  whom  no  objection  can  be 
made,  and  who  has  obligated  himself  to  provide  for  the  child 
in  a  manner  more  favorable  than  would  be  its  condition  with 
the  uncle. 

While  we  think  that  the  court  erred  on  the  showing  made 
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here  ia  awarding  the  custody  of  Edward  Reams  to  his  uncle, 
it  is  not  to  be  inferred  from  what  we  decide  that  Marshall  is 
entitled  to  any  coercive  control  over  the  boy  by  virtue  of  the 
apprentice  proceedings  before  the  county  judge.  This  is  a 
question  not  determined  here,  and  we  do  not  intimate  any 
approval  of  the  proceedings  in  the  apprenticeship,  or  adjudi* 
cate  any  rights  under  them. 

Judgment  reversed  for  proceedings  not  inconsistent  with 
this  opinion.  • 

Passitt  AiTD  Child — Custody  o»  Minor— Discrktion  o»  Court — Wbi,- 
VARS  or  Child. — The  court  has  a  discretion  in  awarding  the  custody  of  a 
minor  child,  and  the  welfare  of  the  infant  is  the  pole  star  by  which  the  dis« 
eretion  of  the  court  is  to  be  guided:  Merrett  ▼.  Swimley,  82  Va.  433;  3  Am. 
81  Rep.  115;  Oreen  v.  Campbell,  35  W.  Va.  698;  29  Am.  St  Rep.  843,  and 
note;  Slieert  r.  Siein,  75  Wis.  44.  The  treatment  of  a  child  by  one  not 
legally  entitled  to  its  custody  is  immaterial  if  the  person  entitled  to  its  cu8« 
tody  is  one  fit  to  be  intrusted  therewith:  Jone3  v.  Harmon,  27  Fla.  238. 
See,  for  a  full  discussion  of  this  subject,  the  extended  notes  to  Brooke  r. 
Logan,  2  Am.  St.  Rep.  183,  and  StaU  v.  Smith,  20  Am.  Dec.  330. 

Parknt  and  Child— Costodt  or  Child— Right  or  Child  to  Choosi. 
The  court,  in  exercising  its  discretion  in  awarding  the  custody  of  a  minor 
ehild,  may  consult  the  wishes  of  the  child  if  it  has  come  to  the  years  of  dis* 
eretion:  Oreen  v.  Cam-pbell,  35  W.  Va.  698;  29  Am.  St.  Rep.  843,  and  note; 
Richard*  ▼.  Collins,  45  N.  J.  Eq.  283;  14  Am.  St.  Rep.  726,  and  note;  MerriU 
T.  Surimley,  82  Va.  433;  3  Am.  St.  Rep.  115;  In  re  Oatea,  95  Cal.  461;  ba« 
the  desires  of  a  child  four  years  of  age  should  not  be  given  any  effect  against 
the  legal  right  of  a  proper  person  who  is  entitled  to  her  custody:  Jone*  r. 
Harmon,  27  Fla.  238.  See  a  discussion  of  this  question  in  the  notes  to 
Brooke  y.  Logan,  2  Am.  St.  Rep.  185;  State  ▼.  SmiUi,  20  Am.  Dec.  336;  and 
Chapsky  t.  Wood,  40  Am.  Rep.  329. 

Parent  and  Child— Right  o»  Mother  to  Custody  of  iLLsoiriMAn 
Child. — This  question  is  fully  discussed  in  the  extended  not*  to  Brooke  ▼. 
Logant  2  Am.  St.  Rep.  185. 
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[32  Florida,  SXI.] 
Tblboraph  Companies- Failure  to  Deliver  Cipher  Message— Mbasuri 
or  Damages. — The  liability  of  a  telegraph  company  for  failure  to  trans* 
mit  and  deliver  a  message  written  in  nnexplained  oipher,  or  in  languaga 
nnintelligible  except  to  those  having  a  key  to  its  hidden  meaning,  is  for 
nominal  damages,  or,  at  most,  for  tbo  ram  paid  m  tb«  prio*  for  its 
transmission  and  delivery. 

Mallory  and  Maxwell,  for  the  appellant. 

John  C,  Avery^  for  the  appellee. 
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'*''  Tatlob,  J.  The  appellee  sued  the  appellant  in  the 
circuit  court  of  Escambia  county,  in  case,  for  damages  for 
its  failure  to  transmit  and  deliver  a  telegraphic  message  in 
****  cipher.  The  suit  resulted  in  a  judgment  for  the  plaintiff 
in  the  sum  of  six  hundred  and  eighty-eight  dollars  and  eighty- 
eight  cents,  and  therefrom  the  defendant  telegraph  company 
appeals. 

The  declaration  alleges  as  follows:  "That  the  Western 
Union  Telegraph  CooLlany,  a  corporation,  the  defendant,  on 
the  twelfth  day  of  December,  1887,  was  engaged  in  the  busi- 
ness of  transmitting  telegraphic  messages  between  Pensacola, 
Florida,  and  New  York,  in  the  state  of  New  York,  and  in  the 
delivery  thereof  to  other  cable  and  telegraph  companies  for 
transmission  to  Liverpool,  England,  where  the  said  plaintiff 
had  a  regular  merchant  broker  or  agent,  to  wit:  one  A.  Dobell, 
through  whom  the  plaintiff  negotiated,  by  means  of  such  mes- 
sages, the  sale  in  Europe  of  cargoes  of  lumber  and  timber,  the 
plaintiff  being  then  and  there  a  timber  and  lumber  merchant 
at  the  city  of  Pensacola.  That  on  said  day  the  plaintiff  de> 
livered  to  the  defendant,  and  the  defendant  received  from 
him  at  its  oflBce  in  the  city  of  Pensacola,  and  undertook  to 
transmit  and  cause  to  be  transmitted,  and  it  was  its  duty  to 
transmit  and  cause  to  be  transmitted,  to  the  said  A.  Dobell, 
the  following  cipher  message:  *  Dobell,  Liverpool:  Gladful- 
ness — shipment — rosa — bonheur — luciform — banewort — mar- 
gin,' which  the  said  Dobell  would  have  understood,  and  the 
plaintiff  intended  to  be  an  offer  of  a  cargo  of  lumber  and 
timber  from  said  port  of  Pensacola  for  sale  through  the  said 
Dobell  in  Europe,  and  the  said  Dobell  would  have  Bold  the 
same  for  the  plaintiff  on  the  terms  of  said  offer  at  a  profit  to 
the  plaintiff  of  twelve  hundred  dollars,  but  the  defendant 
failed  and  neglected  to  send  the  said  message  in  violation  of 
its  duty  to  the  plaintiff,  and  to  the  plaintiff's  loss  of  twelve 
hundred  dollars,"  and  therefore  he  sues,  etc. 

At  the  trial  the  plaintiff,  over  the  defendant's  objection, 
was  permitted  to  testify,  in  establishment  of  the  *'•  damages 
claimed,  that  he  had  to  sell  his  cargo  of  lumber  in  Europe 
upon  the  market  for  the  best  price  he  could  get,  which  was 
fifty-two  shillings  a  load,  and  which  amounted  to  six  hundred 
and  thirty  dollars  and  eighty-four  cents  less  than  the  price 
at  which  he  offered  same  for  sale  in  the  message  failed  to  be 
sent. 

The  overruled  objection  of  the  defendant  to  this  testimony 
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was,  that  the  damage  sought  to  be  shown  thereby  was  too  re- 
mote, and  was  not  in  the  contemplation  of  the  parties  at  the 
time  of  the  alleged  making  of  the  contract  for  the  transmis- 
sion of  said  message.  To  this  ruling  the  defendant  excepted, 
and  it  is  assigned  as  error.  The  question  presented  is,  what  is 
the  proper  measure  of  damages  to  be  recovered  of  a  telegraph 
company  holding  itself  out  to  the  service  of  the  public  for 
hire  as  the  transmitter  of  messages  by  electricity,  upon  its 
failure  to  transmit  or  deliver  a  message  written  in  cipher,  or 
in  language  unintelligible  except  to  those  having  a  key  to  its 
hidden  meaning.  As  this  question  has  heretofore  been  passed 
upon  by  this  court  contrary  to  the  views  we  find  it  impossible 
to  become  divested  of,  and,  as  we  think,  contrary  to  the  great 
weight  of  the  well-reasoned  adjudications,  both  in  this  coun- 
try and  in  England,  we  take  it  up  with  diflfidence  that  finds 
no  palliative  in  the  fact  that  the  decision  heretofore  was  by  a 
divided  court:  Western  Union  Tel  Co.  v.  Hyer,  22  Fla.  637; 
1  Am.  St.  Rep.  222.  In  that  case  the  majority  of  the  court, 
while  approving  the  following  well-established  rule  first  formu- 
lated in  reference  to  carriers  of  goods  in  the  cause  celebre  of 
Hadley  v.  Bazendale^  9  Ex.  341:  "Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  either  such  as  may  ****  fairly  and 
substantially  be  considered  as  arising  naturally,  i.  e.,  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it,"  hold  that 
it  has  no  applicability  to  the  contracts  of  telegraph  compa- 
lues  for  the  transmission  of  messages,  and  that  such  compa- 
nies may  be  justly  considered  and  treated  as  standing  alone,  a 
system  unto  itself.  The  reasoning  leading  to  this  conclusion 
is  as  follows:  "The  common  carrier  charges  difi'erent  rates  of 
freight  fur  different  articles  according  to  their  bulk  and  value 
and  their  respective  risks  of  transportation,  and  provides 
different  methods  for  the  transportation  of  each.  It  is  not 
shown  here  that  the  defendant  company  bad  any  scale  of 
prices  which  were  higher  or  lower  as  the  importance  of  the 
dispatch  was  great  or  small.  It  cannot  be  said,  then,  that 
for  this  reason  the  operator  should  be  informed  of  its  impor- 
tance, when  it  made  no  difference  in  the  charge  of  transmis- 
sion.    It  is  not  shown  that  if  its  importance  had  been  disclosed 
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to  the  operator  that  he  was  required  by  the  rules  of  the  coiu- 
pany  to  send  the  message  out  of  the  order  in  which  it  cam» 
to  the  office,  with  reference  to  other  messages  awaiting  trane- 
mission,  that  he  was  to  use  any  extra  degree  of  skill,  any 
different  method  or  agency  for  sending  it  from  the  time,  the 
fikill  used,  the  agencies  employed,  or  the  compensation  de- 
manded, for  sending  an  unimportant  dispatch,  or  that  it 
would  aid  the  operator  in  its  transmission.  For  what  reason, 
then,  could  he  demand  information  that  was  in  no  way  what* 
ever  to  affect  bis  manner  of  action  or  impose  on  him  any 
additional  obligation?  It  could  only  operate  on  him  persua- 
sively to  perform  a  duty  for  which  he  had  been  paid  the  price 
^^^  he  demanded,  which  in  consideration  thereof  he  had 
agreed  to  perform,  and  which  the  law,  in  consideration  of  his 
promise  and  the  reception  of  the  consideration  therefor,  bad 
already  enjoined  on  him." 

The  answer  to  all  this  is  that  the  same  argument  is  equally 
applicable  as  a  reason  why  the  rule  in  Hadley  v.  Baxendalet 
9  Ex.  Ch.  341,  should  not  apply  to  carriers  of  goods  for  hir  . 
The  carrier  of  goods,  in  contracting  to  carry  and  deliver,  deals 
with  the  tangible;  when  he  contracts  he  has  in  his  mind's 
eye,  from  the  visible,  tangible  subject  of  his  contract,  what 
will  be  the  probable  damage  resulting  directly  from  a  breach 
of  it  on  his  part,  and  so  has  the  other  party  to  the  contract 
with  the  carrier — therefore  the  damage  likely  to  flow  from  a 
breach  by  the  carrier  can  properly  be  said  to  enter  mutually 
into  the  contemplation  of  both  parties  to  the  contract,  and  it 
is  this  mutuality  in  the  contemplation  of  both  parties  to  the 
contract  of  the  results  that  v.ill  be  likely  to  flow  directly  from 
its  breach  that  really  furnishes  that  equitable  feature  of  the 
rule  that  the  damages  thus  mutually  contemplated  are  in 
fact  the  damages  that  the  law  will  impose  for  the  breach. 
Why?  Because  in  the  eye  of  the  law,  the  parties  having  mu- 
tually contemplated  such  damages  in  going  into  such  con* 
tracts,  those  damages  can  alone  be  inferred  as  having  entered 
into  their  contract  as  a  silent  element  thereof.  The  rule  in 
Hadley  v.  Baxendale^  9  Ex.  Ch.  341,  is  applicable  alone  to 
breaches  of  contract,  and  formulates  concisely  the  measure  of 
damages  for  the  breach  of  those  contracts  that  do  not  within 
themselves  in  express  terms  fix  the  penalty  to  follow  their 
breach.  In  other  words,  this  rule  does  nothing  more  than  to 
give  expression  to  that  part  of  the  contract  wliicli  in  the  eye 
of  the  law  has  been  mutually  agreed  upon  between  the  dar* 
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ties,  but  concerning  which  their  contract  itself  is  silent.  This 
•'*  essential  and  leading  feature  of  the  rule,  we  think,  was 
wholly  lost  sight  of  in  the  discussion  of  the  question  in  West* 
em  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637,  1  Am.  St.  Rep.  222, 
i.  e.,  that  the  damages  provided  for  under  the  rule  arise  ex 
contractu,  and  that  unless  there  is  mutuality  in  all  the  essen- 
tial elements  that  enter  into  or  grow  out  of  the  contract,  the 
whole  fabric  becomes  unilateral,  and  abhorrent  in  the  eyes  of 
the  law.  The  assertion  as  a  rule  of  law  that  one  party  to  a 
contract  shall  alone  have  knowledge  that  a  breach  of  that 
contract  will  directly  result  in  the  loss  of  thousands  of  dollars, 
and  that  upon  such  breach  he  can  recover  of  the  other  party 
to  the  contract  all  of  such,  to  him,  unforeseen,  unexpected, 
uncontemplated,  nonconsented  to  damages  seems  to  us  to  be 
a  complete  upheaval  of  all  the  old  landmarks  in  reference  to 
damages  upon  broken  contracts,  and  the  establishment  of  a 
new  rule  that  is  neither  fair,  just,  nor  equitable;  and  which, 
if  it  is  to  be  applied  to  the  broken  contracts  of  telegraph 
companies,  must  also,  according  to  every  principle  of  consist- 
ency, be  applied,  under  like  conditions,  to  every  violated  con- 
tract where  individuals  are  the  contracting  parties.  The 
argument  in  Western  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637, 1  Am. 
St.  Rep.  222,  that  it  was  not  shown  that  the  telegraph  com- 
pany would  have  charged  more,  or  used  more  dispatch,  or 
taken  more  care,  or  been  aided  in  any  way  in  the  performance 
of  its  duty  if  it  had  been  informed  of  the  contents  or  purport 
of  the  message  contracted  to  be  sent  in  that  case,  is  entirely 
foreign  to  the  question.  In  arriving  at  the  rule  of  law  as  to 
the  damage  that  parties  to  contracts  are  entitled  to,  as  a  mat- 
ter of  legal  right,  upon  breach  thereof,  a  consideration  of  any- 
thing that  might  or  might  not  in  fact  have  prevented  the 
wrongful  breach,  has  nothing  to  do  with  the  subject  whatever. 
But  we  are  to  look  to  and  consider  **'  the  mutual  rights  of 
the  parties  from  the  inception  of  the  contractual  relations 
between  them,  down  through  the  contract  itself  to  the  breach 
complained  of. 

One  of  the  primary  rights  that  each  party  has  who  is  about 
to  enter  into  a  contract  with  another,  a  breach  of  which  may 
result  in  damage,  is  to  be  so  situated  that  he  may  foresee  what 
direct  probable  results  will  reasonably  and  in  the  usual  course 
of  events  follow  bad  faith,  neglect  or  other  breach  upon  his 
part.  Why?  Not  that  it  will  or  will  not  in  fact  deter  him 
from  being  delinquent,  but  that  he  may,  if  he  will,  BO  act  as 
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to  guard  against  and  avoid,  for  his  own  benefit,  the  foreseen 
calamitous  consequence,  or,  that  he  may,  if  he  does  not,  be 
held  to  have  knowingly  and  willingly  subjected  himself  to 
the  contemplated  consequences  of  his  wrong,  that,  from  being 
foreseen  and  contemplated,  the  law  will  impute  his  consent 
thereto. 

That  the  rule  formulated  in  Hadley  v.  Baxendale,  9  Ex. 
841,  is  the  one  properly  applicable  to  the  contracts  of  telegraph 
companies  for  the  transmission  of  messages  has  the  support 
of  the  overwhelming  weight  of  the  decided  cases,  not  only  as 
to  the  numerical  strength  of  the  decisions  concurring  therein, 
but  in  the  logical  soundness  of  the  reasoning  upon  which  their 
conclusions  rest,  as  will  be  seen  from  the  following  author- 
ities: Western  Union  Tel.  Co.  v.  Hall,  124  U.  S.  444;  Sanders 
V.  Stuart,  L.  R.  1  C.  P.  D.  326;  Behm  v.  Western  Union  Tel.  Co., 
8  Biss.  131;  White  v.  Western  Union  Tel.  Co.,  14  Fed.  Rep. 
710;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744;  6  Am. 
Rep.  165;  Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  9 
Am.  Rep.  136;  First  Nat.  Bank  v.  Telegraph  Co.,  30  Ohio  St. 
655;  27  Am.  Rep.  485;  Candee  v.  Western  Union  Tel.  Co.,  34 
Wis.  471 ;  17  Am.  Rep.  452;  Daniel  v.  Western  Union  Tel.  Co.,  61 
Tex.  452;  48  Am.  Rep.  305;  BeauprS  v.  *'*  Pacific  &  Atlantic 
Tel.  Co.,  21  Minn.  155;  True  v.  International  Tel.  Co.,  60  Me. 
9;  11  Am.  Rep.  156;  Squire  v.  Western  Union  Tel.  Co.,  98 
Mass.  232;  93  Am.  Dec.  157;  United  States  Tel.  Co.,  v.  Wen- 
ger,  55  Pa.  St.  262;  93  Am.  Dec.  751;  Tyler  v.  Western  Union 
Tel.  Co.,  60  111.  421;  14  Am.  Rep.  38;  United  States  Tel.  Co. 
V.  Qildersleeve,  29  Md.  232;  96  Am.  Dec.  519;  Western  Union 
Tel.  Co.  V.  Kirkpatrick,  76  Tex.  217;  18  Am.  St.  Rep.  37;  Can- 
non V.  Western  Union  Tel.  Co.,  100  N.  C.  300;  6  Am.  St.  Rep. 
690;  Landsberger  v.  Magnetic  Tel.  Co.,  32  Barb.  530;  Manville 
V.  Western  Union  Tel.  Co.,  37  Iowa,  214;  18  Am.  Rep.  8; 
Western  Union  Tel.  Co.  v.  Edsall,  63  Texas,  668;  Hibbard  v. 
Western  Union  Tel.  Co.,  33  Wis.  558;  14  Am.  Rep.  775;  Thomp- 
son V.  Western  Union  Tel.  Co.,  64  Wis.  531;  54  Am.  Rep.  644; 
Abeles  v.  Western  Union  Tel.  Co.,  37  Mo.  App.  554;  Western 
Union  Tel.  Co.  v.  Cornwell,  2  Col.  App.  491;  3  Sutherland  on 
Damages,  298;  Wood's  Mayne  on  Damages,  40;  Thompson's 
Law  of  Electricity,  sections  311  to  316  inclusive,  and  sections 
846  and  358  to  375  inclusive.  Opposed  to  this  array  of  author- 
ities are  the  following  decisions  by  divided  courts,  with  the 
exception  of  the  Georgia  and  Mississippi  cases:  Western  Union 
Tel.  Co.  V.  Hyer,  22  Fla.  631;  1  Am.  St.  Rep.  222;  Daughtery 
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V.  American  Union  Tel.  Co.^  75  Ala.  168,  51  Am.  Rep.  435; 
American  Union  Tel.  Co.y.  Daughtery^  89  Ala.  191;  Western 
Union  Tel.  Co.  v.  Way,  83  Ala.  542;  Western  Union  Tel.  Co.  y. 
Fatman,  73  Ga.  285;  54  Am.  Rep.  877;  Alexander  v.  Western 
Union  Tel.  Co.,  66  Miss.  161;  14  Am.  St.  Rep.  556.  The  case 
of  Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173,  46  Am.  Rep. 
715,  is  also  cited  as  sustaining  a  contrary  rule,  but  a  careful 
reading  of  that  case  will  disclose  the  fact  that  the  conclusions 
reached  are  predicated  upon  a  statutory  provision  in  their  code. 
In  the  case  at  bar  the  message  that  it  is  alleged  the  defendant 
company  failed  to  send  was  in  cipher  and  contained  nothing 
that  would  indicate  to  the  defendant's  operator  whether  it 
contained  a  criticism  upon  the  "  Horse  Fair"  painting  by  the 
great  artist  Rosa  Bonheur  named  in  the  message,  or  whether 
it  related  to  a  matter  of  dollars  and  cents.  There  was  *•• 
no  explanation  made  to  the  operator  as  to  its  meaning  or  im- 
portance, except  that  the  plaintiff  said  that  the  word  "glad- 
fulness"  in  the  message  had  a  special  meaning.  What  that 
special  meaning  was  he  did  not  disclose.  Under  these  cir- 
cumstances all  that  the  plaintiff  could  rightfully  recover  for 
the  defendant's  failure  to  send  or  deliver  the  message  would 
be  nominal  damages,  or,  at  most,  the  sum  paid  by  him  as  the 
price  of  its  transmission.  It  was  error,  therefore,  for  the  court 
to  admit  testimony  as  to  the  damage  sustained  by  the  plain- 
tiff by  the  loss  of  sale  of  a  cargo  of  timber  consequent  upon 
the  failure  to  forward  the  message. 

There  is  another  feature  presented  in  the  proofs,  aside  from 
all  that  has  been  said  upon  the  rule  of  damages  in  such  cases, 
that  would  prevent  the  recovery  had  in  this  case.  The  plain, 
tiff  himself  testifies  that  he  received  from  his  agent  Dobell  in 
Europe  an  offer  for  the  cargo  of  timber.  What  that  offer  was 
is  nowhere  stated  or  shown.  Then  he  says:  "I  decided  to 
make  a  final  proposition,  which  I  did  by  taking  the  message 
to  the  telegraph  office  that  was  not  sent,  which  message  when 
translated  was  an  offer  by  me  of  said  cargo  of  timber  for  sale 
at  fifty- four  shillings  per  load."  Then  he  says  that  he  missed 
the  sale  of  the  cargo  at  the  terms  offered  by  him  in  his  mes- 
sage in  consequence  of  the  defendant's  failure  to  send  it,  and, 
consequently,  had  to  sell  on  the  market  for  the  best  price  he 
could  get,  which  was  fifty-two  shillings  per  load.  There  is 
not  a  word  of  proof  in  the  record  to  show  that  his  offer  con- 
tained in  the  unsent  message  would  ever  have  been  accepted, 
or  that  he  could  ever  at  any  time  have  sold  the  timber  at  the 
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price  at  which  he  so  oflfered  it,  or  that  it  could  ever  have  beea 
sold  at  any  greater  price  than  the  one  he  actually  received 
for  same,  whether  his  message  had  been  sent  or  not.  Yet  ia 
the  *'*  face  of  this  state  of  the  proofs  damages  have  beea 
allowed  to  the  plaintiff  equal  to  the  difference  between  a  price 
at  which  he  simply  offered  his  timber  for  sale,  and  the  price 
actually  received  by  him  for  it,  without  a  word  of  proof 
to  show  whether  the  higher  price  at  which  he  offered  it  for 
Bale  could  ever  have  been  obtained  for  it  or  not. 

The  appellee  contends  that  because  of  the  decision  in  Western 
Union  Tel.  Co.  v.  Hyer,  22  Fla.  637;  1  Am.  St.  Rep.  222,  the 
question  of  damages  cannot  be  considered,  that,  as  to  this 
case,  it  is  stare  decisis.  This  doctrine,  as  we  understand  it,  is 
properly  applicable  to  decisions  furnishing  rules  of  property, 
and  those  construing  statutes,  and  to  those  passing  upon  the 
validity  of  contracts  in  which  investments  have  or  may  have 
been  made  upon  the  faith  of  the  adjudication  as  to  their  valid- 
ity, in  which  cases  former  decisions  upon  the  same  questions 
will  be  adhered  to,  but  we  do  not  think  this  case  falls  within 
the  rule. 

In  reversing  the  former  ruling  of  the  court  in  Western  Union 
Tel.  Co.  V.  Hyer,  22  Fla.  687,  1  Am.  St.  Rep.  222,  we  do  not 
interfere  with  any  vested  right,  acquired  upon  the  faith  of 
that  adjudication,  but  pass  upon  the  rule  of  damages,  as  upon 
an  abstract  proposition,  to  follow  the  breach  of  such  contracts. 
Of  the  erroneousness  of  the  rule  as  laid  down  in  that  case,  wo 
are  perfectly  and  clearly  satisfied ;  and,  in  such  case,  in  deter- 
mining the  propriety  of  overruling  it  as  a  solemn  adjudication, 
we  are  to  be  governed  largely  by  a  consideration  of  the  results 
that  will  likely  flow  from  the  enunciation  and  establishment 
of  the  one  or  the  other  of  the  two  rules.  If,  in  such  case,  wo 
conclude  that  the  aflfirmance  of  what  we  deem  to  be  the  erro- 
neous rule  in  that  case  will  be  productive  of  more  far-reach- 
ing and  harmful  results  than  would  follow  the  disaffirmance 
thereof,  then  it  becomes  our  duty  to  overturn  **''  it.  And 
such  we  think  would  be  the  result  here.  Besides  being  uni. 
lateral  and  wholly  unfair,  as  we  have  before  stated,  we  can 
not  see  why,  if  the  protection  of  the  rule  in  Hadley  v.  Baxen- 
dale,  9  Ex.  841,  is  to  be  withheld  from  contracts  with  tele- 
graph companies,  it  should  not  also  be  denied  in  the  daily 
recurring  contractual  controversies  between  individuals.  To 
overturn  the  rule  in  controversies  as  between  man  and  man 
would  be  such  an  uprooting  of  the  old  landmarks  as  to  make 
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it  impracticable  to  surmise  the  harmful  results  that  would  fol- 
low. Entertaining  these  views,  we  do  not  think  that  the 
doctrine  of  stare  decisis  constrains  us  to  adhere  to  the  rule  in 
Western  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637;  1  Am.  St.  Rep. 
222,  but  think  that  less  harm  will  follow  our  return  to  the 
well-beaten  and  familiar  track,  that  furnishes  a  plain  and 
easily  comprehended  rule  for  all  contracting  parties,  be  they/ 
corporate  or  individual. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial 
ordered. 

Ranky,  C.  J.  A  reconsideration  of  the  question  of  the 
measure  of  damages  involved  here  confirms  the  correctness  of 
the  views  expressed  in  my  dissenting  opinion  in  Western 
Union  Tel.  Co.  v.  Hyer,  22  Fla.  649  et  seq.,  1  Am.  St.  Rep. 
222,  and  I  concur  in  the  opinion  of  Judge  Taylor,  that  the 
rule  followed  in  the  case  mentioned  is  unfair  and  ought  not  to 
be  perpetuated;  and,  without  committing  myself  further  upon 
the  question  of  stare  decisis,  my  conclusion  is  that  more  injury 
will  result  in  the  future  from  adhering  to  the  rule  of  the  Hyer 
case  than  will  accrue  to  parties  to  past  transactions  from 
changing  it,  and  that  the  judgment  should  be  reversed. 
Cooley's  ***  Constitutional  Limitations,  5th  ed.,  65,  and  note 
1;  Wells  on  Stare  Decisis,  section  624  et  seq.;  Chamberlain  on 
Stare  Decisis,  19. 

Mabry,  J.  The  question  of  liability  to  damage  for  a  fail- 
ure on  the  part  of  a  telegraph  company  to  send  a  cipher  mes- 
sage is  not  a  new  one  in  this  court.  Over  six  years  ago  this 
question  was  deliberately  settled  here  by  the  decision  in  the 
case  of  Western  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637;  1  Am. 
St.  Rep.  222.  It  is  proposed  now  to  reverse  this  case,  and  my 
view  is  that  it  should  not  be  done.  Every  question  in  refer- 
ence to  cipher  messages  entering  into  the  case  now  before  us 
was  fully  discussed  and  maturely  considered  in  the  Hj'er  case, 
and  this  case  has  the  support  of  decisions  in  Alabama,  Mis- 
sissippi, Georgia,  and  Virginia.  Under  the  decision  in  the  Hyer 
case  there  was  a  remedy  for  damages  for  a  failure  on  the 
part  of  a  telegraph  company  to  send  a  cipher  message  when 
it  had  for  compensation  agreed  to  do  so.  There  is  much 
merit  in  the  rule  that  where  the  company  holds  itself  out  to 
the  public  as  a  transmitter  of  cipher  messages  for  pay,  it 
should  not  be  allowed,  after  receiving  the  money  and  agreeing 
to  send  the  message,  to  deny  its  liability  for  damages  result- 
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ing  from  its  own  violation  of  duty,  on  the  ground  that  the 
message  was  in  cipher  and  its  contents  not  known  to  the  com- 
pany when  it  agreed  to  send  it.  This  court  having  planted 
itself  in  favor  of  this  rule  over  six  years  ago  I  do  not  think 
we  should  now  disturb  it.  I  do  not  see  how  greater  harm 
will  result  from  adhering  to  the  decision  than  overruling  it. 


Telegraph  Companies — ^Liability  with  Regard  to  Ciphbb  Mes* 
SAGES:  See  the  extended  notes  to  Western  Union  TfL  Co.  v.  Cocrper,  10  Am. 
8t  Rep.  786;  WesUrn  Union  Tel.  Co.  -v.  Hyer,  1  Am.  St.  Rep.  228;  Western 
Union  Tel  Co.  v.  Reynolds,  46  Am.  Rep.  731,  and  Camp  v.  Western  Union 
Tel.  Co.,  71  Am.  Dec.  472. 

When  a  telegraphic  message  is  in  cipher  and  the  defendants  are  entirely 
ignorant  of  its  purport  the  company  is  liable  only  for  the  amount  received 
for  its  transmission  where  it  is  delayed  through  the  company's  negligence: 
Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471;  17  Am.  Rep.  452.  For  » 
failure  to  deliver  or  delay  in  delivering  a  cipher  message  the  company  is  lia< 
ble  for  nominal  damages:  Darnel  v.  Western  Union  Tel.  Co.,  61  Tex.  462; 
48  Am.  Rep.  305.  A  telegraph  company  is  not  liable  for  loss  consequent 
npoQ  its  failure  to  deliver  a  message  in  cipher,  or  which  docs  not  indicate  oa 
its  face  that  such  loss  might  result:  United  States  Tel.  Co.  v.  GiUUrskeve,  29 
Md.  232;  96  Am.  Dec.  519;  Cannon  v.  Western  Union  Tel  Co.,  100  N.  0. 
300;  6  Am.  St.  Rep.  590.  The  contrary  doctrine  is  upheld  in  the  following 
cases:  Western  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637;  1  Am.  St  Rep.  222; 
Western  Union  TeL  Co.  ▼.  Fatman,  73  Ga.  285;  64  Am,  Rep.  877;  Western 
Union  Tel.  Co.  v.  Reynolds,  77  Va.  173;  46  Am.  Rep.  716;  Daughtery  v, 
American  Union  TeL  Co.,  75  Ala.  168;  51  Am.  Rep.  435.  For  •  farther  dis- 
enssion  of  this  subject  examine  the  namerooa  oases  in  this  series  cited  in  th» 
(pinion  to  the  leading  < 
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Wills. — Equitabls  Conversion  Does  Not  Occub  Unless  there  ia  an  im« 
peratire  direction  in  the  will  that  land  shall  be  converted  into  money  or 
money  into  land.  Hence,  if  the  will  merely  confers  npon  a  designated 
life  tenant  the  power  of  disposing  of  any  or  all  the  estate,  both  real 
and  personal,  and  the  intention  of  the  testator,  as  gathered  from  the 
language  of  the  whole  instrument,  appears  to  have  been  to  leave  it  to 
the  discretion  of  snch  life  tenant  whether  that  power  shall  be  exercised, 
there  is  no  coDversion  consummated  in  law  nntil  the  power  conferred 
has  been  actually  exercised. 

Bbtates — Remainder  LrarrED  Upon  Estate  for  Lifk  With  Power  o» 
Salb. — A  power  of  sale  added  to  a  life  estate  does  not  raise  the  estate 
to  a  fee.  Hence,  although  a  will  creates  a  life  estate,  with  power  to  sell 
and  convey  the  fee,  it  may  at  the  same  time  limit  a  remainder  after  the 
termination  of  the  life  estate. 

Sbtatss — Vested  and  Contingent  Remainders. — A  remainder  limited 
upon  a  life  estate  with  a  power  of  sale  added  is  not  made  contingent  by 
the  fact  of  its  being  uncertain  whether  such  power  will  be  actually 
exercised  or  not. 

Powers  Distinguished  From  Rights  of  Propertt. — A  power  of  disposi- 
tion does  not  imply  ownership,  but  is  a  mere  authority  conferred  by 
the  instrument  creating  it. 

Estates — Remainder,  When  Not  Contingent. — A  remainder  limited  npoa 
a  life  estate,  with  a  power  of  sale  added,  is  not  made  contingent  by  nn* 
certainty  as  to  the  amount  of  the  estate  which  will  be  left  undisposed 
of  at  the  expiration  of  the  life  estate,  but  by  uncertainty  as  to  the  per* 
sons  who  are  to  take  such  remainder. 

Estates — Vested  and  Contingent  Remainders  Distinguished. — A  vested 
remainder,  whereby  a  vested  interest  passes  to  the  remainderiuau, 
though  to  be  enjoyed  in  fviuro,  is,  where  the  estate  ia  invariably  fixed, 
to  remain  to  a  determinate  person,  after  the  particular  estate  is  spent. 
▲  contingent  remainder,  whereby  no  present  interest  passes,  is  where 
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the  estate  in  remainder  is  limited  to  take  efifect  either  to  a  dubioaa  or 
uncertain  person,  or  upon  a  dubious  and  uncertain  event. 

LsoAOiss,  When  Vested  and  When  Contingent. — A  legacy  is  of  th« 
vested  kind  if  the  time  of  payment  merely  is  postponed,  and  it  appears 
to  be  the  intention  of  the  testator  that  his  bounty  should  immediately 
attach;  but  if  the  time  be  annexed  to  the  substance  of  the  gift  as  a  coa> 
dition  precedent,  it  is  contingent,  and  not  transmissible. 

Estate  Upon  Condition  Subsequent,  When  Vests. — An  estate  limited 
upon  a  contingency,  to  which  the  effect  of  a  condition  subsequent  is 
given,  vests  at  once,  subject  to  be  divested  upon  the  happening  of  the 
contingency.  Whether  the  condition  is  really  precedent  or  subsequent 
depends  upon  whether  it  is  incorporated  into  the  gift  to  or  description 
of  the  remainderman,  or  is  added  as  a  separate  clause  after  words  which 
have  already  given  a  vested  interest. 

Leqaoy  Upon  Condition,  How  Construed. — Where  it  is  doubtful  whether 
words  of  condition  or  contingency  apply  to  the  gift  itself  or  to  the  time 
of  payment,  they  will  be  construed  as  applying  to  the  latter. 

Wills,  Construction  of.  —The  Intention  of  the  Testator  Must  Cok. 
TROL  in  the  interpretation  of  a  will,  and,  in  order  to  ascertain  what  that 
intention  is,  the  whole  will  and  all  its  parts  must  be  considered. 

Wills,  Construction  of— Presumption  in  Favor  of  Vesting  of  Es- 
tates.— The  law  favors  the  vesting  of  estates,  and,  if  possible,  con- 
strues the  terms  of  a  will  as  creating  a  vested  estate. 

Legacies,  When  Vested  or  Contingent. — The  general  rule  is  that  where 
there  is  no  gift  but  by  a  direction  to  divide,  or  transfer,  or  pay,  from 
and  after  a  given  event,  the  vesting  must  be  postponed  until  after  the 
event  has  happened,  unless  from  particular  circumstances  a  contrary 
intention  is  to  be'  collected,  or  unless  the  payment,  distribution,  or  divi- 
sion is  postponed  merely  for  the  convenience  of  the  fund  or  property,  as, 
for  instance,  to  let  in  a  prior  gift  for  life  to  another. 

Wills— Remainder,  Whether  Vested  or  Contingent — Intention  of 
Testator. — Whether  limitation  creates  a  vested  or  contingent  re- 
mainder may  depend  upon  the  intent  of  the  testator,  as  well  as  upon 
the  condition  of  its  taking  effect.  When  the  devise  is  to  the  testator's 
wife  for  life,  and  at  her  death  to  such  of  his  children  as  shall  then  be 
living,  the  benefit  does  not  purport  to  be  conferred  on  the  children  as 
children  or  individuals  named,  but  as  survivors,  and  this  indicates  that 
an  immediate  vesting  is  not  intended.  But  where  the  devise  is  to  the 
wife  for  life,  with  remainder  to  certain  named  children,  and  with  a  sub- 
sequent provision  that  if  any  of  such  named  children  die  before  the  wife, 
then  the  property  is  to  be  equally  divided  between  the  survivors,  the 
devise  of  the  remainder  is  to  certain  definitely  specified  individuals, 
who,  as  remaindermen,  already  answer  the  description  by  which  they 
are  to  take,  and  there  is  no  obstacle  to  supposing  an  immediate  vesting 
to  have  been  intended. 

The  defendants  in  error  levied  attachments  upon  "all  the 
right,  title,  and  interest  of  John  J.  Ducker"  in  certain  real 
estate.  The  appellants,  Jennet  Ducker  and  George  A.  Ducker, 
who  were  executors  of  the  will  of  James  Ducker  and  bene- 
ficiaries thereunder,  were  allowed  to  file  interpleaders  in  the 
attachment  suits,  averring  that  the  only  interest  which  John 
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J.  Ducker  had  in  the  property  attached,  if  any,  was  acquired 
through  the  will  of  James  Ducker;  that  he  had  no  existing 
interest  thereunder  subject  to  levy;  and  that  the  two  thou- 
sand dollars  bequeathed  to  the  said  John  J.  Ducker,  by  the 
third  clause  of  the  will  set  out  below,  was  paid  to  him  before 
the  attachment  writs  were  issued.  The  plaintifTs  demurred 
to  the  interpleaders,  and,  the  demurrers  being  sustained,  the 
court  dismissed  the  interpleaders  and  rendered  judgments  in 
the  attachment  suits  against  John  J.  Ducker.  Writs  of  error 
having  been  sued  out  in  the  supreme  court  to  review  these 
judgments,  the  attachment  suits  were  consolidated  by  agree- 
ment and  heard  together.  The  will  of  James  Ducker  was  as 
follows: 

"I,  James  Ducker,  of  Joliet,  111.,  being  of  sound  mind  and 
memory,  do  hereby  make,  publish,  and  declare  this  my  last 
will  and  testament. 

"  1.  I  hereby  revoke  all  former  wills  by  me  made. 

"  2.  I  direct  the  payment  of  all  my  just  debts. 

"3.  I  give  and  bequeath  to  my  five  children,  James  W. 
Ducker,  Maria  J.  Ducker,  George  A.  Ducker,  John  J.  Ducker, 
and  Jessie  M.  Ducker,  the  sum  of  two  thousand  dollars  ($2,000) 
each,  to  be  paid  to  them  within  two  years  after  my  death,  as 
my  executors  may  be  able  conveniently  to  raise  the  same  out 
of  my  estate  without  sacrificing  any  part  thereof. 

"4.  I  give,  bequeath,  and  devise  to  my  wife.  Jennet  Ducker, 
the  use  of  all  the  rest  of  my  real  and  personal  estate  for  and 
during  her  natural  life,  and  I  hereby  give  her  full  power  and 
authority  to  sell,  dispose  of,  and  convey  any  and  all  of  said 
real  and  personal  estate,  and  to  invest  the  proceeds  thereof  in 
any  other  form  she  deems  advisable,  and  I  give  her  full  right 
and  authority  to  use  and  exhaust  such  part  of  the  principal 
of  my  estate,  real  and  personal,  as  she  may  at  any  time 
think  necessary  for  her  support  and  maintenance.  This 
paragraph  shall  include  my  store  in  Joliet  and  the  stock  of 
goods  therein,  and  the  goodwill  of  the  business,  and  I  direct 
that  said  store  and  contents  be  delivered  to  her  immediately 
after  my  death,  and  she  may  continue  said  business  or  dis- 
pose of  the  same,  as  she  thinks  best.  But  this  entire  para- 
graph is  subject  to  the  charge  of  raising  out  of  tlie  property 
left  by  me  the  sums  required  to  meet  the  second  and  third 
paragraphs  of  this  will,  which  shall  be  done  by  my  executors 
out  of  such  property,  and  in  such  manner  as  they  deem  for 
the  best  interest  of  my  estate. 
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"5.  After  the  death  of  my  wife  I  direct  that  all  my  prop- 
erty and  estate  then  remaining,  both  real  and  personal,  be 
by  my  surviving  executor  equally  divided  between  my  said 
five  children,  share  and  share  alike. 

"6.  In  case  of  the  death  of  any  of  my  said  children  with- 
out issue,  either  before  my  death  or  before  receiving  either  of 
the  portions  above  given  him  or  her,  I  direct  that  the  share 
of  such  child  be  equally  divided  among  my  surviving  chil- 
dren, share  and  share  alike. 

"  I  hereby  appoint  my  wife,  Jennet  Ducker,  and  my  son, 
George  A.  Ducker,  the  executors  of  this  will,  and  request  that 
no  security  be  required  of  them  upon  their  bond  as  such  ex- 
ecutors. I  hereby  empower  my  said  executors  to  sell  and 
convey  any  of  my  real  and  personal  estate  which  they  may 
deem  it  necessary  or  advisable  to  dispose  of  in  order  to  raise 
the  funds  needed  to  comply  with  the  requirements  of  the  sec- 
ond and  third  paragraphs  of  this  will." 

Hillj  Haven,  and  Hilly  for  the  plaintiffs  in  error. 

Donahoe  and  McNaughten,  for  the  defendants  in  error. 

*■'  Magruder,  J,  The  question  is,  whether  the  will  gave 
John  J.  Ducker  .such  an  interest  in  the  property  of  the  testa- 
tor as  was  subject  to  levy  before  the  death  of  the  widow. 
Under  the  will,  Mrs.  Ducker  took  an  estate  as  tenant  for 
life,  with  remainder  over  to  the  five  children  of  the  testator, 
of  whom  John  J.  Ducker  is  one.  Is  that  remainder  vested  or 
contingent?  If  it  is  vested,  it  is  subject  to  levy;  if  it  is  con- 
tingent, it  is  not  subject  to  levy:  2  Freeman  on  Judgments, 
4th  ed.,  sec.  354. 

It  is  contended  by  counsel  for  appellants,  that  the  remain- 
der is  contingent  for  two  reasons:  1.  Because  it  is  dependent 
upon  the  uncertain  event  that  some  part  of  the  estate  shall 
remain  undisposed  of  and  unexhausted  at  the  death  of  the  life 
tenant.  2.  Because  it  is  dependent  upon  the  uncertain  event, 
that  John  J.  Ducker  shall  be  alive  when  the  particular  estate 
is  terminated  by  the  death  of  the  life  tenant. 

The  first  reason  is  based  upon  the  use  of  the  words  "  then 
remaining"  in  the  fifth  clause  of  the  will,  considered  in  con- 
nection with  the  fourth  clause  thereof.  The  latter  clause  con- 
fers upon  the  life  tenant  the  power  of  disposing  of  any  and  all 
of  the  estate  both  real  and  personal.  While,  however,  the  ** 
power  to  sell  and  dispose  of  the  estate  is  granted,  there  is  no 
imperative  direction  that  the  land  shall  be  converted  into 
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money,  or  the  money  into  land.  On  the  contrary,  the  inten- 
tion of  the  testator,  as  gathered  from  the  language  of  the  two 
clauses,  would  appear  to  have  been  to  leave  it  to  the  discre- 
tion or  option  of  the  life  tenant  whether  she  should  exercise 
the  power  or  not.  By  the  fourth  clause  she  is  empowered, 
either  to  continue  the  business  in  the  store  in  JoHet,  or  to  sell 
the  store  and  the  stock  therein  and  the  goodwill  of  the  busi- 
ness, as  she  thinks  best;  and  she  is  to  use  only  such  part  of 
the  principal  of  the  estate  as  she  may  think  necessary  for  her 
support  and  maintenance.  The  fact,  that,  by  the  terms  of  the 
fifth  clause,  a  provision  is  made  for  the  division  of  such  part 
of  the  "property  and  estate"  as  should  remain  at  the  death  of 
the  life  tenant,  shows  that  the  testator  did  not  intend  an  ab- 
solute conversion  of  all  his  estate  into  personalty.  Hence, 
an  equitable  conversion,  which  has  been  defined  to  be  "  the 
notional  alteration  of  land  into  money,  or  money  into  land, 
in  accordance  with  a  direction  to  that  effect  of  a  testator  or 
settler,  and  in  pursuance  of  the  equitable  doctrine  that  what 
is  agreed  or  imperatively  directed  to  be  done  is  already  done, 
or  as  good  as  done,"  does  not  arise  out  of  the  provisions  of 
the  present  will.  Where  the  conversion  depends  on  the  will 
or  discretion  of  the  executor  it  will  not  be  regarded  as  con- 
summated in  law  until  it  is  consummated  in  fact:  6  Am.  <fc 
Eng.  Ency.  of  Law,  pages  664,  665,  and  cases  cited  in  notes. 
A  power  of  sale  added  to  a  life  estate  does  not  raise  the 
estate  to  a  fee:  Walker  y.  Pritchard,  121  111.  221;  1  Jarman  on 
Wills,  Bigelow's  6th  ed.,  p.  378,  and  notes;  Burleigh  v.  Clough, 
52  N.  H.  267;  13  Am.  Rep.  23.  Although  a  will  creates  a  life 
estate  with  power  to  sell  and  convey  the  fee,  it  may  at  the 
same  time  limit  a  remainder  after  the  termination  of  the  life 
estate:  Walker  v.  Pritchard,  121  111.  221.  Whether  such  re- 
mainder is  vested  or  contingent  is  not  affected  by  the  power 
of  sale  conferred  by  the  will  either  on  the  life  tenant  or  on 
the  excutor.  *•  If  the  power  is  so  exercised  as  to  dispose  of 
all  the  estate,  nothing  may  be  left  to  go  to  the  remainderman, 
but  the  remainder  is  not  made  contingent  because  it  is  uncer- 
tain whether  the  power  will  be  exercised.  The  remainder 
may  vest  subject  to  the  power.  There  is  a  distinction  between 
a  power  and  a  right  of  property.  A  power  of  disposition  does 
not  imply  ownership,  but  is  a  mere  authority  conferred  by  the 
will:  Burleigh  v.  Clough,  52  N.  H.  267;  13  Am.  Rep.  23.  "A 
limitation,  after  a  power  of  appointment,  as,  to  the  use  of  A 
for  life,  remainder  to  such  use  as  A  shall  appoint,  and  in  de- 
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fault  of  appointment,  remainder  to  B,  is  a  vested  remainder, 
though  liable  to  be  divested  by  the  execution  of  the  power": 
4  Kent's  Commentaries,  page  204. 

In  Railsback  v.  Lovejoy,  116  111.  442,  where  a  testator  de- 
vised land  to  his  widow  for  life,  with  remainder  to  his  seven 
children,  and  gave  the  executor  power  to  sell  the  land  with 
the  concurrence  of  the  widow,  and  where  the  interest  of  one 
of  the  remaindermen  was  levied  on  and  sold  and  conveyed 
by  the  sheriflF  during  the  lifetime  of  the  widow,  we  held  that 
the  devisees  took  a  vested  estate  in  remainder  subject  to  the 
power  of  sale,  and  that  the  rights  of  the  devisee,  whose  inter- 
est was  levied  on,  passed  to  the  purchaser  at  the  sheriff's  sale, 
and  it  was  there  said:  "  It  is  further  contended  by  appellants, 
that,  by  reason  of  the  power  of  sale  in  the  will,  ....  the 
children  ....  had  a  contingent  remainder  only,  and  that 
consequently  nothing  passed  by  the  sheriff's  deed.  This  view 
is  clearly  unsound.  The  power  had  nothing  to  do  with  the 
vesting  of  the  estate.  It  is  obvious  the  estate  vested  in  the 
children  upon  the  testator's  death,  subject  to  the  power." 
The  Railsback  case  was  subsequently  referred  to  upon  this 
point  and  approved  in  Scofield  v.  Olcott,  120  111.  362. 

It  is  said,  that  it  cannot  be  determined  what  part  of  the 
estate  will  remain  undisposed  of  at  the  death  of  the  widow, 
and  that,  therefore,  there  can  be  no  vesting  of  the  remainder 
until  that  time.  The  words,  "  then  remaining,"  as  used  in 
the  *•  fifth  clause,  can  as  well  apply  to  what  remains  after 
the  payment  of  the  debts  and  bequests  named  in  the  second 
and  third  clauses,  as  to  what  may  remain  after  the  exercise 
of  the  powers  conferred  upon  the  life  tenant  in  the  fourth 
clause.  By  the  latter  clause  the  payment  of  the  debts  and 
the  gifts  of  ten  thousand  dollars  to  the  children  are  required 
to  be  raised  out  of  the  property,  and  are  made  a  charge 
thereon.  If  the  remainder  is  contingent  because  it  may  con- 
sist of  what  remains  after  the  exercise  of  the  powers  of  sale 
and  use  conferred  upon  the  life  tenant,  then,  in  case  the  life 
tenant  should  fail  to  sell  any  of  the  estate  or  to  exhaust  for 
her  own  use  any  of  the  principal  thereof,  the  remainder  would 
still  be  contingent,  because  it  would  consist  of  what  remains 
after  paying  off  the  charges  created  upon  the  property  by  the 
directions  to  pay  the  debts  and  the  bequests.  To  hold  that  a 
remainder  is  contingent,  because  it  cannot  be  known  how 
much  will  be  left  until  the  debts  and  funeral  expenses  and 
other  charges  are  paid,  would  make  every  remainder  given 
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by  will  a  contingent  one.  But  it  is  well  settled,  that  a  devise 
to  a  person  after  the  the  payment  of  debts  and  legacies  is  not 
contingent  until  such  debts  and  legacies  are  paid,  but  confers 
an  immediately  vested  interest:  Scofield  v.  Olcottj  120  111.  362. 
In  such  cases  the  remainder  vests  subject  to  the  payment  o( 
debts  and  legacies  and  subject  to  the  exercise  of  the  power  to 
use  and  sell,  but  liable  to  be  divested  as  to  so  much  of  the 
estate  as  may  be  disposed  of  for  the  payment  of  debts  and 
legacies  and  by  the  execution  of  the  power. 

The  remainder  is  not  made  contingent  by  uncertainty  as 
to  the  amount  of  the  estate  remaining  undisposed  of  at  the 
expiration  of  the  life  estate,  but  by  uncertainty  as  to  the  per- 
sons who  are  to  take:  Heilman  v.  Heilman,  129  Ind.  59. 

In  Burleigh  v.  Clough,  62  N.  H.  267,  13  Am.  Rep.  23,  the 
will,  after  giving  all  the  estate,  real  and  personal,  to  the  wife 
"to  her  use  and  disposal  during  her  natural  life,"  contained 
these  words:  "  And  what  is  remaining  at  her  decease  undis- 
posed of  by  her,  I  give,  devise  '*  and  bequeath  unto  Joshua 
E.  Dennis  and  his  heirs  and  assigns  forever";  it  was  held, 
that  the  wife  of  the  testator  took  an  estate  for  life  with  power 
to  defeat  the  remainder  over,  and  that  Dennis  took  a  vested 
remainder:  See  also  Ackerman  v.  Gorton,  67  N.  Y.  63;  Green 
V.  Hewitt,  97  111.  113;  37  Am.  Rep.  102;  Walker  v.  Pritchard, 
121  111.  221;  Heilman  v.  Heilman,  129  Ind.  59;  Blanchard  ▼. 
Blanchard,  1  Allen,  223;  Leggett  v.  Firth,  132  N.  Y.  7;  Mitch^ 
ell  V.  Knapp,  8  N.  Y.  Supp.  40;  Chandlery.  Dinkle,  4  Watts, 
143. 

In  support  of  their  position  upon  this  branch  of  the  case, 
counsel  for  appellant  rely  upon  certain  decisions  in  Massa- 
chusetts and  Georgia.  These  decisions,  however,  do  not  con- 
clusively establish  the  doctrine,  that  a  grant  in  the  will  of 
power  to  the  life  tenant  to  sell,  or  use,  all,  or  a  part  of,  the 
estate  creates  such  a  contingency  as  to  the  existence  of  any 
remainder,  or  as  to  the  quantum  of  the  remainder,  that  the 
vesting  will  be  postponed  until  the  termination  of  the  life  es- 
tate. In  Bamforth  v.  Bamforth,  123  Mass.  280,  a  devise  over 
to  two  parties  was  held  to  be  contingent,  because  of  the  use  of 
the  words,  "  should  either  of  them  be  living,"  but  uncertainty 
as  to  the  amount  of  the  estate  was  not  given  as  a  reason  for 
not  vesting.  The  case  of  Johnson  v.  Battelle,  125  Mass.  453, 
merely  relates  to  the  power  of  the  life  tenant  to  convey.  In 
Toft  V.  Taft,  130  Mass.  461,  a  bill  was  filed  by  the  remainder- 
men against  the  life  tenant  to  enjoin  her  from  selling  the  real 
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estate,  and  it  was  held,  that  the  lower  court  properly  sustained 
a  demurrer  to  the  bill  and  dismissed  it,  because  the  life  ten- 
ant had  power  to  sell  or  dispose  of  the  estate  by  will.  The 
question  was,  whether  the  life  tenant  was  acting  within  her 
power,  and  not  whether  the  remainder  was  contingent  or 
vested;  and,  therefore,  the  remark,  that  the  gift  of  the  re- 
mainder to  the  plaintifTs  was  contingent  upon  the  event,  that 
Bome  estate  remained  at  the  death  of  the  defendant  not  dis- 
posed of  by  her  will,  was  unnecessary  to  the  decision.  These 
Massachusetts  cases  are  reviewed  and  criticised  in  Mitchell  v, 
**  Knappf  8  N.  Y.  Supp.  40,  and  held  not  to  sustain  the 
proposition,  that  uncertainty  as  to  the  amount  of  the  estate 
devised  over  makes  the  remainder  contingent.  The  weight 
of  authority  is  against  the  proposition:  Welsh  v.  Woodbury f 
144  Mass.  542.  In  the  case  of  Darnell  v.  Barton^  75  Ga.  377, 
the  interest  of  one  of  the  parties  in  the  remainder  was  con- 
tingent upon  his  surviving  the  life  tenant,  irrespective  of  the 
uncertainty  in  the  quantum  of  the  remainder. 

We  are  of  the  opinion,  that  the  remainder  in  the  case  at 
bar  is  not  contingent  for  the  first  of  the  two  reasons  above 
stated. 

The  second  reason  given,  why  the  remainder  should  be  re- 
garded as  contingent,  is  its  aljeged  dependence  upon  the  un- 
certainty of  the  survivorship  of  John  J.  Ducker  at  the  time  of 
the  termination  of  the  particular  estate  by  the  death  of  the 
life  tenant.  It  is  well  settled,  that,  in  the  interpretation  of 
wills,  the  intention  of  the  testator  must  control,  and  that  the 
whole  will  and  all  its  parts  must  be  considered  in  order  to 
ascertain  what  that  intention  is.  It  is  also  well  settled  that 
the  law  favors  the  vesting  of  estates,  and  will  construe  the 
terms  of  a  will  as  creating  a  vested  estate  if  possible:  Scofield 
V.  Olcott,  120  111.  362;  Kellett  v.  Shepard,  139  111.  433.  A 
vested  remainder,  whereby  a  vested  interest  passes  to  the 
party,  though  to  be  enjoyed  in  futuro,  is  where  the  estate  is 
invariably  fixed,  to  remain  to  a  determinate  person  after  the 
particular  estate  is  spent.  A  contingent  remainder,  whereby 
no  present  interest  passes,  is  where  the  estate  in  remainder  is 
limited  to  take  effect  either  to  a  dubious  and  uncertain  per- 
son, or  upon  a  dubious  and  uncertain  event:  2  Blackstone's 
Commentaries,  168,  169.  If  the  time  of  payment  merely  be 
postponed,  and  it  appear  to  be  the  intention  of  the  testator 
that  his  bounty  should  immediately  attach,  the  legacy  is  of 
the  vested  kind;  but  if  the  time  be  annexed  to  the  substance 
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of  the  gift  as  a  condition  precedent,  it  is  contingent  and  not 
transmissible:  2  Redfern  on  Wills,  p.  248.  The  law  presumes, 
that  **  words  of  postponement  relate  to  the  enjoyment  of  the 
remainder  rather  than  to  the  vesting  thereof,  and  the  intent 
to  postpone  the  vesting  of  the  estate  must  be  clear  and  mani- 
fest: Heilman  v.  Heilman,  129  Ind.  59.  An  estate  limited 
upon  a  contingency,  to  which  the  effect  of  a  condition  subse- 
quent is  given,  vests  at  once,  subject  to  be  divested  upon  the 
happening  of  the  contingency.  Whether  the  condition  is 
really  precedent  or  subsequent  will  depend  upon  whether  it 
is  incorporated  into  the  gift  to,  or  description  of,  the  remainder- 
man, or  is  added  as  a  separate  clause  after  words  which  have 
already  given  a  vested  interest:  Lenz  v.  Prescoitf  144  Mass. 
505;  Blanchard  v.  Blanchardy  1  Allen,  223;  Collins  v.  CollinSf 
40  Ohio  St.  353;  Jeffers  v.  Lampson,  10  Ohio  St.  101;  20  Am. 
&  Eng.  Ency.  of  Law,  p.  950.  Where  it  is  doubtful  whether 
words  of  contingency  or  condition  apply  to  the  gift  itself,  or 
to  the  time  of  payment,  they  will  be  construed  as  applying  to 
the  latter:  Eldridge  v.  Eldridge^  9  Gush.  516;  2  Redfern  on 
Wills,  p.  248. 

An  application  of  these  definitions  to  the  construction  of  the 
present  will  does  not  show  clearly  that  it  was  the  intention  of 
the  testator  to  postpone  the  vesting  of  the  remainder.  It  will 
be  observed  that  the  sixth  (6th)  clause  does  not  provide  for 
a  division  among  the  surviving  children  of  all  the  remaining 
property  and  estate,  but  only  for  a  division  of  the  share  of  any 
child  dying  without  issue.  The  words  '*  either  of  the  por- 
tions," as  used  in  the  sixth  clause,  not  only  refer  to  the  gifts 
named  in  the  third  clause,  but  also  to  the  portions  to  be  set 
off  by  the  division  which  is  directed  to  be  made  in  the  fifth 
clause.  This  being  so,  each  child  is  referred  to  as  "  receiving" 
the  portion  "  above  given  him,"  in  the  fifth  clause.  The  sur- 
viving children  were  to  take  the  share  of  the  deceased  child,  if 
he  should  die  before  "receiving"  what  had  already  been  *' above 
given  him."  There  is  thus  a  distinct  recognition  of  the  fact 
that  the  share  of  each  child,  as  specified  in  the  fifth  clause, 
had  been  given  to  him  before  the  division  at  the  termination 
**  of  the  life  estate  should  take  place.  The  language  of 
clause  six  imports  that  each  child  had  a  share  before  the 
period  of  ita  division  should  arrive,  and  that  although  the 
time  of  its  enjoyment  was  postponed,  it  had  theretofore 
vested,  subject  to  being  divested  upon  hie  death  without 
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This  disposes  of  the  objection  that  clause  five  contains  no 
language  of  gift  to  the  children,  but  simply  a  direction  to 
divide  the  estate  after  the  death  of  the  widow.  It  is  a  rule 
laid  down  in  many  of  the  cases  that  where  there  is  no  gift 
but  by  a  direction  to  divide,  or  transfer,  or  pay,  from  and 
after  a  given  event,  the  vesting  must  be  postponed  until  after 
that  event  has  happened,  unless  from  particular  circumstances 
a  contrary  intention  is  to  be  collected:  2  Redfern  on  Wills, 
page  236.  But  it  cannot  be  said  that  here  the  testator  in- 
tended the  period  of  distribution  to  be  not  simply  the  time 
fixed  for  the  enjoyment  of  the  possession,  but  also  for  the 
vesting  of  the  estate,  because  in  the  sixth  clause  he  himself 
characterizes  the  fifth  clause  as  being  a  gift  of  the  portions 
therein  referred  to.  The  fifth  clause,  when  construed  in  con- 
nection with  the  sixth,  is  the  same  as  though  it  had  read: 
After  the  death  of  my  wife  I  give  all  my  property,  etc.,  to  be 
equally  divided,  etc.  It  is  a  well-known  exception  to  the 
rule  above  referred  to,  that  where  the  payment,  distribution, 
or  division  is  postponed  for  the  convenience  of  the  fund  or 
property,  as,  for  instance,  to  let  in  a  prior  gift  for  life  to  an- 
other, the  estate  will  be  vested,  and  not  contingent:  Scofield 
V.  Olcott,  120  111.  362;  2  Redfern  on  Wills,  page  237,  par. 
37;  Heilman  v.-  Heilman,  129  Ind.  59.  The  present  case 
comes  within  this  exception.  As  we  gather  the  purpose  of 
the  testator  from  his  will,  he  intended  to  give  all  his  property 
to  his  five  children,  and,  after  making  the  specific  legacies, 
he  carved  out  of  the  remainder  a  life  estate  for  the  support 
and  maintenance  of  his  widow;  that  is  to  say  the  enjoyment 
of  the  remainder  by  the  children  was  simply  postponed  to  let 
in  the  life  estate. 

•*  If  the  eflFect  of  the  sixth  clause  is  to  limit  the  remainder 
to  such  of  the  children  named  as  should  survive  their  mother, 
then  the  remainder  is  unquestionably  contingent.  But  there 
are  here  no  words  or  phrases  of  contingency  which  can  be 
said  to  constitute  a  condition  precedent,  such  as  "  if  they  shall 
be  living  at  her  death,"  or  "to  such  of  them  as  shall  be  liv- 
ing." Under  the  construction  already  given  to  the  fifth  and 
sixth  clauses  there  is  a  direct  gift  of  all  the  property  after  the 
life  estate  previously  carved  out.  The  devise  is  not  made 
upon  the  contingency  of  survivorship;  but  in  the  fifth  clause, 
as  interpreted  by  the  application  thereto  of  the  testator's 
words,  "the  portions  above  given  him  or  her,"  the  devise  is 
made  to  the  devisees  by  name,  and  the  condition  appears 
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only  in  a  subsequent  clause,  and  after  words  which  have 
already  given  a  vested  interest.  The  devise  is  in  fee  to  the 
five  children,  subject  to  be  divested  upon  a  condition  subse- 
quent, and  therefore  they  took  a  vested  remainder.  It  is 
manifest  that  the  words  "  my  surviving  children,"  as  used  in 
the  sixth  clause,  may  refer  to  several  periods  of  survivorship. 
They  may  refer  to  the  children  surviving  at  the  death  of  the 
testator,  or  at  the  death  of  the  child  dying  without  issue,  or 
at  the  time  of  the  payment  of  the  bequests  named  in  the 
third  clause,  or  at  the  death  of  the  widow.  If,  however,  they 
are  regarded  as  referring — in  the  case  of  John  J.  Ducker,  who 
is  alive,  and  is  conceded  to  have  received  the  bequest  made 
to  him  in  the  third  clause — to  the  death  of  the  life  tenant, 
the  devise  to  him  was  of  a  vested  remainder,  defeasible  on  a 
condition  subsequent. 

The  provisions  of  James  Ducker's  will,  as  thus  construed, 
present  the  instance  of  an  estate  in  remainder,  subject  to  a 
subsequent,  and  not  a  precedent,  contingency  or  condition. 
Such  an  estate  vests  immediately,  subject  to  be  defeated  by 
the  happening  of  the  condition.  The  present  case  is  thus 
brought  directly  within  the  doctrine  laid  down  in  Blanchard 
*•  V.  Blanchard,  1  Allen,  223,  and  approved  by  this  court  in 
the  recent  case  oi  Haward  v.  Peavey,  128  111.  430;  15  Am.  St. 
Rep.  120. 

Whether  a  limitation  creates  a  vested  or  contingent  re- 
mainder may  depend  upon  the  intent  of  the  testator,  as  well 
as  upon  the  conditions  of  its  taking  effect.  Where  the  devise 
is  to  the  testator's  wife  for  life,  and  at  her  death  to  such  of 
his  children  as  shall  then  be  living,  the  benefit  does  not  pur^ 
port  to  be  conferred  on  the  children  as  children,  or  individuals 
named,  but  as  survivors,  which  indicates  that  an  immediate 
vesting  is  not  intended.  But  where  the  devise  is  to  the  wife 
for  life,  with  remainder  to  certain-named  children,  and  with 
a  subsequent  provision  that  if  any  of  such  named  children 
die  before  the  wife,  then  the  property  is  to  be  equally  divided 
between  the  survivors,  the  devise  of  the  remainder  is  to  cer- 
tain definitely  specified  and  named  individuals,  who,  as 
remaindermen,  already  answer  to  the  description  by  which 
they  are  to  take,  "  and  there  is  no  obstacle  to  supposing  an 
immediate  vesting  to  have  been  intended":  4  Kent's  Com- 
mentaries, 13th  ed.,  p.  203,  n.  1,  and  cases  cited. 

We  are  consequently  of  the  opinion  that  the  remainder  is 
not  contingent  for  the  second  reason  presented  by  counsel. 

Ax.  ST.  Bkp..  Vou  XXXVII.— 10 
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Ab  John  J.  Ducker  must  be  regarded,  in  the  light  of  the  views 
here  expressed,  as  having  taken  a  vested  remainder  under 
his  father's  will,  his  interest  in  the  land  attached  was  subject 
to  levy. 

The  judgments  of  the  circuit  and  county  courts  are  accord- 
ingly affirmed. 

Judgment  affirmed.  

Wills— Eqcitable  Conversion,  When  Oooubs. — That  a  direction  to  Bell 
will  not  produce  a  conversion  unless  it  it  positive  and  explicit,  irrespective 
of  all  contingencies,  and  independent  of  all  discretion,  see  extended  note  to 
Foi'd  V.  Ford,  5  Am.  St.  Rep.  143,  144,  and  cases  there  cited.  Hence  there 
is  no  conversion  if  the  executor  is  directed  to  sell  land  devised  for  the  use  of 
the  testator's  widow,  in  case  she  should  so  desire:  Estate  of  Samuel  Jdache- 
tner,  140  Pa.  St.  544;  nor  if  it  is  provided  that  the  devisees  may  sell  the  land 
at  any  time  after  the  testator's  death,  "  provided  they  mutually  agree  to  the 
time  of  the  sale":  Oreenough  v.  Small,  137  fa.  St.  132.  On  the  other  hand, 
a  will  containing  a  direction  to  sell  land  at  a  time  certain  works  a  conversion 
thereof,  notwithstanding  a  suhsequent  provision  authorizes  the  widow  to 
postpone  the  sale,  upon  terms,  as  long  as  she  may  see  cause  or  during  wid* 
owhood:  Mellon  v.  Reed,  123  Pa.  St.  1.  A  mere  power  contained  in  a  will 
to  sell  real  estate  does  not  operate  as  a  conversion  of  it  into  personalty:  In 
re  Bingham,  127  N.  Y.  296;  unless  such  power  is  coupled  with  a  directioa 
or  command  to  sell:  Fdhnestoch  v.  Fahnestoek,  152  Pa.  St.  56;  34  Am.  St.  Rep. 
623;  or  the  power  has  been  actually  exercised:  Cl^t  v.  Moses,  116  "S.  T.  144; 
McCullough  V.  Anderson,  90  Ky.  126. 

Devises— Remainders,  When  Vested  and  Whin  CoNTiNaENT. — A 
devisee  who  has  capacity  to  take,  at  the  death  of  the  testator,  whenever  the 
possession  becomes  vacant,  and  is  only  withheld  from  possession  by  the  tern* 
porary  right  of  enjoyment  in  another,  has  a  vested  transmissible  interest: 
Bentley  v.  Long,  1  Strob.  Eq.  43;  47  Am.  Dec.  523.  Compare  the  recent 
cases.  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365;  Schuyler  v.  Hanna, 
31  Neb.  307;  Rodney  v.  Landau,  104  Mo.  251;  Doe  d.  Wright  v.  Oooden,  6 
Houst.  397;  KelleU  v.  Shepard,  139  111.  433;  Siddons  v.  Cockrell,  131  111.  663; 
SchaefferT.  ScJiaeffer,  141  111.  337;  Bunting  v.  Speek,  41  Kan.  424;  L'Etourneau 
T.  Henquenet,  89  Mich.  428;  28  Am.  St.  Rep.  310.  A  remainder  is  contingent 
if  the  persons  who  are  to  take  are  not  in  esse  or  are  not  definitely  ascer* 
tained.  Among  contingent  remainders  are  those  in  which  the  title  and  pos« 
-aession  are  postponed  until  the  happening  of  some  uncertain  event,  or  when 
it  is  to  vest  upon  an  event  certain  in  dubious  persons,  or  uncertain  persons: 
£cUes  V.  Oillett,  132  111.  287.  Compare  the  recent  cases.  Long  v.  Timms,  107 
Mo,  612;  Kingman  v.  Harmon,  131  111.  171;  Walton  v.  Follambee,  131  111.  147; 
Stump  V.  Findlay,  2  Rawle,  168;  19  Am.  Dec.  632;  Matter  qf  Ryder,  11  Paige, 
185;  42  Am.  Dec.  109;  Craig  v.  Warner,  5  Mack.  460;  60  Am.  Rep.  381;  Cog- 
gin's  Appeal,  124  Pa.  St.  10;  10  Am.  St.  Rep.  565;  L'Etourneau  v.  Henquenet, 
89  Mich.  428;  28  Am.  St.  Rep.  310;  Roundtree  v.  Roundtree,  26  S.  C.  450. 
The  fact  that  a  power  is  given  to  executors  or  trustees  to  sell  the  land  dnr« 
img  the  continuance  of  the  life  estate  does  not  make  the  remainder  expect- 
ant  on  the  termination  of  that  life  estate  a  contingent  one:  Neely  v.  Boyce, 
128  Ind.  1;  IHckison  r.  Ogden,  89  Ky.  162. 

Wills — Intention  o»  Testator  to  be  Gathered  From  Entire  Will. — 
The  latest  cases  in  thia  series  illustrating  this  rule  are  L'Etourneau  v.  He*' 
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guenet,  89  Mich.  428;  28  Am.  St.  Rep.  310;  Dichison  ▼.  Dichison,  138  111.  641; 
32  Am.  St.  Rep.  163,  See  also  to  the  same  point.  Dean  v.  Winton,  150  Pa. 
St.  227;  Bogert  ▼.  JRogers,  49  N.  J.  Eq.  98;  Rickner  v.  Keaaler,  138  III.  636; 
Ebey  v.  Adamit,  135  111.  80;  Small  ▼.  Field,  102  Mo,  104. 

Leoacies — When  Vested  and  When  Contingent.— See  generally  noto 
to  Oofbel  V.  Wolf,  10  Am.  St.  Rep.  471.  Besides  the  authorities  there  cited, 
the  following  late  cases  sustain  the  principle  that,  when  a  legacy  is  given  to 
•  person  to  be  paid  at  a  future  time,  it  vests  immediately,  but  when  it  is 
not  given  until  a  certain  future  time,  or  when  the  time  is  annexed,  not  to  the 
payment  only,  but  to  the  gift  itself,  it  does  not  vest  until  that  time:  Estate 
of  Rogers,  94  Cal,  526;  Ebey  v.  Adams,  135  111.  80;  Neilson  v.  Bishop,  45 
N.  J.  Eq.  473;  Sellera  v.  Reed,  88  Va.  377. 

Legacies,  Vesting  of.  Favored  by  the  Law.— See  note  to  Qoebd  t. 
Wolf,  10  Am.  St.  Rep.  472,  473,  and  the  following  recent  cases:  Kellett  r. 
Shepard,  139  111.  433;  Schaeffer  v.  Schaeffer,  141  111.  337;  Neilson  v.  Bishop^ 
45  N.  J.  Eq.  473;  Bunting  v.  Speek,  41  Kan.  424.  But  the  question  is,  after 
all,  one  of  intent,  and  this,  if  apparent,  will  override  the  usual  rule  that, 
where  there  is  no  gift  except  by  way  of  a  direction  to  the  executor  or  trustee 
to  pay  at  a  future  time,  the  property  will  not  vest  till  that  time:  Bowditeh 
T.  Ayrault,  138  N.  Y.  222. 

Execution,  Remainder,  nr  Vestkd— Subject  to  Sale  ovi.— Harrison  r. 
MaxtoeU,  2  Nott  &  McC,  347;  10  Am.  Dec.  611;  Blanton  v.  Morrow,  7  Ired. 
Eq.  47;  63  Am.  Deo.  391;  Diddatm  r,  Ogden,  89  Ey.  162. 
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ijrsiCTKSirr,  Whsm  Not  Iufeachablb  bt  Affidavits  of  Gsand  Jdbors. 
The  affidavits  of  grand  jurors  cannot  be  received  for  the  purpose  of 
showing  that  twelve  of  their  number  did  not  concur  in  finding  a  true  bill 
against  the  accused. 

Indictment — Foreman's  Indorsement  of  True  Bill,  Conolusiyeness 
OF,  AS  Evidence. — Where  a  statute  expressly  provides  that  an  indorse* 
ment  of  a  true  bill  upon  an  indictment  by  the  foreman  of  a  grand  jury 
shall  be  evidence,  that  it  has  been  found  by  twelve  of  the  jurors,  an  in> 
diotment,  when  returned  into  court,  with  such  indorsement  properly 
made,  becomes  a  judicial  record,  importing  all  the  legal  verity  which 
belongs  to  that  species  of  evidence,  and  cannot  be  impeached  by  the 
testimony  of  the  members  of  the  very  body  who,  in  the  presence  of 
their  foreman,  stood  by  in  silence  and  saw  him  hand  it  to  the  court. 

Ihdictment,  Objection  to  Validitt  of.  When  Must  Bb  Taken. — As  a 
general  rule,  a  defendant  who  pleads  to  an  indictment  is  deemed  to  ad< 
mit  its  genuineness  as  a  record,  and,  after  he  has  been  convicted,  cannot 
object  to  the  constitution  of  the  grand  jury. 

Ikdictment — Secrecy  in  Regard  to  the  Proceedings  of  the  Grand 
Just,  to  Whom  Applicable. — The  same  principle  which  forbids  die* 
closure  by  the  grand  jurors  applies  to  all  persons  authorized  by  law  to 
be  present  in  the  grand  jury  room,  whether  it  be  their  clerk,  or  the 
officer  in  charge,  or  the  prosecuting  attorney. 
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Ikdiotment.— Th«  Proskcutino  Attornet  Mat  Bk  Present  before  the 
grand  jnry  to  give  advice,  to  interrogate  witnesses,  to  draw  snch  bills 
M  the  jarors  are  prepared  to  find,  and  to  give  snch  general  instruction* 
aa  they  may  require,  bat  he  is  not  to  influence  or  direct  them  in  respect 
to  their  finding,  nor  ought  he  to  be  present,  when  they  are  deliberating 
on  the  evidence,  or  when  their  vote  is  taken. 

Tbial — Changk  of  Venub — Alleoations  in  Defendant's  AFFiDAvrrSr 
Failure  to  Dent  Formallt,  Effect  of.— Whatever  right  a  defend- 
ant may  have  to  complain  of  the  failure  of  the  State's  attorney  to  file  a^ 
formal  denial  of  the  allegations  in  the  affidavits  of  such  defendant,  taken 
with  a  view  to  the  hearing  of  a  motion  for  a  change  of  venue,  will  be 
regarded  as  waived,  if  he  proceeds  to  a  hearing  without  objecting  to  th* 
absence  of  such  denial. 

FlAADiNQ — Joinder  of  Count& — A  count  for  maintaining  a  nnisance  under 
section  7  of  the  Illinois  Dram  Shop  Act  may  be  joined  in  an  indictment 
with  one  or  more  counts  charging  illegal  sales  of  liquor  under  section  2 
of  the  same  act. 

The  plaintiff  in  error  was  indicted  for  selling  intoxicating 
liquors  without  a  license  and  maintaining  a  nuisance,  in  con- 
travention of  sections  2  and  7  of  the  Dram  Shop  Act  of  Illinois. 
After  a  motion  by  him  to  quash  the  indictment  had  been  over- 
ruled, he  moved  for  a  change  of  venue  on  the  ground  of  the 
prejudice  of  the  inhabitants  of  the  county,  the  motion  being 
supported  by  his  own  petition  and  the  affidavits  of  fifteen 
persons.  The  people  filed  the  affidavits  of  sixty-seven  per- 
sons, and  the  motion  was  heard  upon  the  affidavits  so  filed 
by  both  parties.  The  defendant's  prayer  for  a  change  of 
venue  was  denied.  Upon  the  trial  the  jury  returned  a  verdict 
of  guilty  on  the  first  fifteen  counts  and  on  the  twenty-fifth 
count  of  the  indictment.  The  defendant  moved  for  leave  to 
file  the  affidavits  of  fourteen  grand  jurors  and  of  the  officer 
in  charge  of  the  jury,  and  his  own  affidavit,  nunc  pro  tunc,  in 
support  of  his  motion  to  quash  the  indictment.  The  motion 
was  denied,  and  the  defendant  then  suggested  to  the  court 
that  twelve  of  the  grand  jurors  had  not  agreed  to  the  indict- 
ment, and  moved  to  have  the  record  amended.  In  support 
of  this  motion  to  amend  and  a  motion  for  a  new  trial,  the  de- 
fendant read  his  own  affidavit  and  that  of  the  officer  in  charge 
of  the  jury,  and  the  affidavits  of  fourteen  jurors  who  swore 
that  they  did  not  concur  with  the  twenty-fifth  count  of  the 
indictment,  by  which  the  defendant  was  charged  with  keeping 
a  nuisance,  and  that  this  count  was  not  agreed  to  by  twelve 
jurors.  On  behalf  of  the  people  the  affidavits  of  fifteen  jurors 
were  filed,  to  the  efiect  that  they  did  consent  to  the  finding  of 
the  entire  indictment,  and  that  more  than  twelve  jurors  con- 
sented thereto.     These  motions  were  overruled,  as  well  as  an- 


March,  1893.]  Qitchbll  v.  People.  149 

other  in  arrest  of  judgment,  and  judgment  was  then  given  in 
Accordance  with  the  verdict. 

E.  F.  DutcheVt  Franc  Bacorit  and  D.  D.  O^Brien^  for  the  plain* 
tiff  in  error. 

D.  W.  Baxter^  state's  attorney,  for  the  people. 

**•  Maqbudeb,  J.  The  plaintiff  in  error  in  this  case  offered 
to  show  by  the  affidavits  of  some  of  the  grand  jurors  that 
twelve  members  of  the  grand  jury  did  not  concur  in  the  find- 
ing of  the  twenty-fifth  count  of  the  indictment,  which  charged 
him  with  keeping  a  place  that  was  a  common  nuisance.  Is 
it  allowable  to  show  by  the  sworn  statements  of  grand  jurors 
that  twelve  of  their  number  did  not  consent  or  agree  to  the 
finding  of  the  indictment  returned  into  court,  or  is  the  in- 
dorsement of  the  same  as  "  a  true  bill "  by  the  foreman  con- 
clusive upon  the  subject? 

When  we  recur  to  the  authorities  for  an  answer  to  this  ques- 
tion we  find  them  conflicting.  Greenleaf  in  his  work  on  Evi- 
dence says:  "  Grand  jurors  may  also  be  asked  whether  twelve 
of  their  number  actually  concurred  in  the  finding  of  a  bill, 
the  certificate  of  the  foreman  not  being  conclusive  evidence  of 
that  fact":  1  Greenleaf  on  Evidence,  sec.  252,  referring  to  4 
Hawk.  P.  C,  b.  2,  c.  25,  sec.  15;  McLellan  v.  Richardson,  13 
Me.  82;  Low^s  Case,  4  Me.  439;  16  Am.  Dec.  271;  Common- 
wealth  V.  Smith,  9  Mass.  107.  The  leading  case  in  favor  of 
the  position  that  such  testimony  may  be  resorted  to  is  Low^s 
Case,  4  Me.  439,  16  Am.  Dec.  271,  which  has  been  followed  in 
State  V.  Symonds,  36  Me.  128,  and  Territory  v.  Hart,  7  Mont. 
42.  To  the  same  effect  also  are  State  v.  Horton,  63  N.  C.  595; 
People  V.  Shattuck,  6  Abb.  N.  C.  33;  Sparrenberger  v.  State^  53 
Ala.  481;  25  Am.  Rep.  643. 

***  On  the  other  hand,  Wharton,  in  his  work  on  American 
Criminal  Law,  says:  "The  better  opinion  is  that  an  affidavit 
of  a  grand  juror  will  not  be  received  to  impeach  or  affect  the 
finding  of  his  fellows,  even  for  the  purpose  of  showing  how 
many  were  present  when  the  bill  was  found,  or  how  many 
voted  in  its  favor":  1  Wharton's  American  Criminal  Law, 
1868,  sec.  509.  The  same  author  makes  the  same  statement 
in  his  work  on  Criminal  Pleading  and  Practice,  8th  ed.,  sec. 
379.  He  also  says,  in  his  work  on  Criminal  Evidence:  "A 
grand  juror's  testimony,  however,  will  not  be  received  to  im- 
peach the  finding  of  his  fellows,  or  even  to  show  what  was  the 
▼ote  on  the  finding":  Wharton's  Criminal  Evidence,  sec.  510. 
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In  the  American  and  English  Encyclopedia  of  Law,  in  a  note 
to  the  statement  in  the  text,  that  "grand  jurors  may  not  b» 
compelled  to  testify  as  to  the  proceedings  in  the  jury-rooru 
unless  it  becomes  necessary  for  purposes  of  public  justice 
or  for  the  protection  of  private  rights,  it  is  said:  "In  some 
states  it  has  been  held  that  a  grand  juror  may  not  be  com- 
pelled to  testify  as  to  whether  twelve  concurred  in  finding 
the  indictment But  courts  have  held  differently  else- 
where"; and  the  authorities  on  both  sides  of  the  question  are 
referred  to:  9  Am.  &  Eng.  Ency.  of  Law,  17,  note  7. 

The  cases  quoted  in  the  text-books  as  sustaining  the  posl 
tion  that  such  testimony  cannot  be  resorted  to  are  the  follow 
ing:  State  v.  Baker ^  20  Mo.  338;  State  v.  Hamlin,  47  Conn 
114;  State  v.  Gibhs,  39  Iowa,  318;  State  v.  Davis,  41  Iowa,  311 
State  V.  Mewherter,  46  Iowa,  88;  Creek  v.  State,  24  Ind.  151 
Watts  V.  Washington  Territory,  1  Wash.  (Ter.)  409;  State  v 
Oxford,  30  Tex.  428;  The  King  v.  Marsh,  6  Ad.  &  E.  236 
State  V.  Fasset,  16  Conn.  457;  State  v.  Wammack,  70  Mo.  410; 
State  V.  Beebe,  17  Minn.  241;  State  v.  Baltimore  etc.  R.  R.  Co.j 
15  W.  Va.  362;  36  Am.  Rep.  803;  SiwA  v.  State,  60  Ga.  145. 

In  the  leading  case  of  State  v.  Baker,  20  Mo.  338,  Low's  Case, 
4  Me.  439,  16  Am.  Dec.  271,  and  the  authorities  therein  re- 
ferred to,  are  commented  upon  and  distinguished;  and  it  ap- 
pears that  the  decision  of  the  *®*  latter  case  was  based 
mainly  upon  peculiar  provisions  of  the  constitution  of  Maine 
as  it  existed  in  1827.  After  a  careful  examination  of  the 
foregoing  authorities  we  are  inclined  to  hold  the  safer  rule  to 
be  that  the  affidavits  of  grand  jurors  ought  not  to  be  received 
for  the  purpose  of  showing  that  twelve  of  their  members  were 
not  in  favor  of  finding  a  true  bill  against  the  accused. 

Section  16  of  the  Jury  Act  of  this  state  provides  that  "a 
full  panel  of  the  grand  jury  shall  consist  of  twenty-three 
persons,  sixteen  of  whom  shall  be  sufficient  to  constitute 
a  grand  jury";  and  section  17  thereof  provides  that  "after 
the  grand  jury  is  impaneled,  it  shall  be  the  duty  of  the 
court  to  appoint  a  foreman,  who  shall  have  power  to  swear 
or  affirm  witnesses  to  testify  before  them,  and  whose  duty  it 
shall  be,  when  the  grand  jury,  or  any  twelve  of  them,  find  a 
bill  of  indictment  to  be  supported  by  good  and  sufficient  evi- 
dence, to  indorse  thereon,  *A  true  bill ';  where  they  do  not 
find  a  bill  to  be  supported  by  sufficient  evidence,  to  indorse 
thereon,  'Not  a  true  bill';  and  shall,  in  either  case,  sign  his 
name  as  foreman  at  the  foot  of  said  indorsement,  and  shall 
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also,  in  each  case  in  which  a  true  bill  shall  be  returned  into 
court  as  aforesaid,  note  thereon  the  name  or  names  of  the 
witness  or  witnesses  upon  whose  evidence  the  same  shall  have 
been  found":  2  Starr  and  Curtis  Annotated  Statutes,  1424, 
1425.  Section  5  of  division  11  of  the  Criminal  Code  also  pro- 
vides that  "in  finding  a  bill  of  indictment,  at  least  sixteen 
of  the  grand  jury  shall  be  present,  and  at  least  twelve  of  them 
shall  agree  to  the  finding";  section  9  of  said  division  provides 
that  "all  exceptions  which  go  merely  to  the  form  of  an  indict- 
ment shall  be  made  before  trial,  and  no  motion  in  arrest  of 
judgment,  or  writ  of  error,  shall  be  sustained  for  any  matter 
not  affecting  the  real  merits  of  the  offense  charged  in  the  in- 
dictment"; and  section  10  of  said  division  provides  that  "no 
grand  juror,  or  oflScer  of  the  court,  or  other  person,  shall  dis- 
close that  an  indictment  for  felony  is  found,  etc.,  ....  nor 
shall  any  grand  juror  state  how  any  member  of  the  jury  voted, 
183  Qj.  ^hat  opinion  he  expressed  on  any  question  before  them, 
and  the  court,  in  charging  said  jury,  shall  impress  upon  their 
minds  the  provisions  of  this  section":  1  Starr  and  Curtis,  857, 
859. 

The  statutory  injunction  of  secrecy,  as  to  "  how  any  mem- 
ber of  the  jury  voted,  or  what  opinion  he  expressed,"  is  in  line 
with  the  general  policy  of  the  law,  which  is  that  the  prelimi- 
nary inquiry  as  to  the  guilt  or  innocence  of  an  accused  party 
shall  be  secretly  conducted.  In  furtherance  of  justice  and 
upon  grounds  of  public  policy,  the  law  requires  that  the  pro- 
ceedings of  grand  juries  shall  be  regarded  as  privileged  com- 
munications, and  that  the  secrets  of  the  grand  jury  room  shall 
not  be  revealed.  The  reasons,  usually  given  for  this  require- 
ment in  the  text-books  and  decided  cases,  are  to  prevent  the 
escape  of  the  accused,  to  secure  freedom  of  deliberation  and 
opinion  among  the  grand  jurors,  and  to  prevent  the  testimony 
produced  before  them  from  being  contradicted  at  the  trial  by 
subornation  of  perjury.     (1  Greenleaf  on  Evidence,  sec.  252.) 

If  grand  jurors  are  allowed  to  state,  that  twelve  of  their 
number  did  or  did  not  concur  in  finding  the  indictment,  it  is 
difficult  to  see  how  they  can  avoid  disobeying  the  injunction 
not  to  state  "  how  any  member  of  the  jury  voted,"  because  the 
accuracy  of  the  statement  as  to  how  many  did  or  did  not  con- 
cur could  hardly  be  tested  by  cross-examination,  or  otherwise, 
without  revealing  what  particular  jurors  voted  for  the  indict- 
ment, or  what  ones  voted  against  it.  Accordingly,  the  require- 
ment of  secrecy  should  apply  as  well  to  the  question  whether 
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or  not  twelve  members  of  the  grand  jury  agreed  to  the  finding, 
as  to  any  of  the  other  proceedings  of  the  body. 

In  State  v.  BakeVy  20  Mo.  338,  the  defendant  moved  to 
quash  the  indictment  upon  the  alleged  ground,  that  it  "was 
not  found  by  any  twelve  of  the  grand  jury";  but  it  was  held 
that  members  of  the  grand  jury  would  not  be  permitted  to 
state  the  fact  that  twelve  did  not  concur;  and  the  court  said: 

"The  grand  juror  has  an  important  trust  to  perform 

Now,  in  *®*  order  to  protect  him,  as  well  as  to  secure  the 
punishment  of  the  guilty,  strict  and  rigid  secrecy  is  required 
and  enjoined  upon  the  members  of  this  inquest.  The  grand 
juror  is  expressly  exempted  from  all  obligation  to  testify  in 
what  manner  he  or  any  other  member  of  the  grand  jury  voted 
on  any  question  before  them,  or  what  opinions  were  expressed 

by  any  juror  in  relation  to  such  question Counsel  for 

the  prisoner  contends,  that  the  grand  jurors  do  not  testify 
how  they  voted  on  this  case  when  before  them ;  they  only  tes- 
tify that  they  did  not  vote  at  all.  This  is  just  as  much  pro- 
hibited, as  their  voting  is,  from  being  told;  for,  by  allowing 
each  one  to  say,  'I  did,'  or  'did  not,  vote,'  the  prisoner  will 
easily  find  out  those  who  voted  for  the  bill  and  those  who  did 

not  vote  for  it This  is  what  the  law  will  not  allow. 

Again,  permit  this  conduct  or  this  course  of  acting  before  the 
grand  jury  to  be  the  subject  of  proof  on  a  motion  to  quash, 
etc.,  ....  and  a  corrupt  grand  juror  may  withhold  his  vote 

on  purpose,  in  order  to  be  used  afterwards  as  a  witness 

Again,  permit  this  course  to  be  allowed,  and  every  induce- 
ment for  a  guilty  man  and  his  friends  to  tamper  with  the 
grand  juror  is  at  once  presented." 

Instate  v.  Gibhs,  39  Iowa,  318,  the  defendant  filed,  in  support 
of  his  motion  to  set  aside  the  indictment,  affidavits  of  four 
grand  jurors  for  the  purpose  of  showing  that  the  indictment 
had  not  been  found  by  the  "concurrence  of  twelve  grand 
jurors,"  and  it  was  held  that  such  affidavits  were  inadmissible 
the  court  saying:  "The  same  reasons  for  refusing  to  allow  a 
petit  juror  to  impeach  his  verdict  by  an  affidavit  to  the  effect 
that  he  did  not  assent  thereto,  apply  with  equal,  if  not  greater, 
force,  for  refusing  to  hear  a  grand  juror,  after  coming  into 
open  court  with  an  indictment  against  a  defendant  to  say 
that  he  did  not  vote  for  the  indictment.  One  of  the  reasons 
for  rejecting  an  affidavit  of  a  petit  juror  impeaching  his  ver- 
dict, is  that  it  might  be  the  means,  in  the  hands  of  a  dissatis- 
fied juror,  to  destroy  a   verdict  at  any  time  after  he  had 
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assented  to  it *®*  So  ought  a  like  affidavit  by  a  grand 

juror  to  be  rejected,  because  it  might  be  the  means,  in  his 
hands,  if  dissatisfied  with  the  indictment,  of  destroying  an 
indictment  at  any  time  after  it  has  been  presented  with  all 
the  formalities  of  the  law.  Not  only  should  such  affidavits 
be  rejected  on  this  ground,  but  the  statute  has  expressly  made 
it  the  duty  of  every  member  of  the  grand  jury  to  keep  secret 
its  proceedings,  etc Thus  the  statute  guards  the  pro- 
ceedings of  the  grand  jury  from  publicity,  and  with  especial 
care  does  it  prohibit  the  disclosure  of  the  votes  of  the  individ- 
ual grand  jurors  on  finding  an  indictment." 

The  statute  of  Illinois  expressly  provides,  that  the  indorse- 
ment of  '*a  true  bill"  upon  the  indictment  by  the  foreman  of 
the  grand  jury  shall  be  evidence,  that  it  has  been  found  by 
twelve  of  the  grand  jurors.  The  further  requirement,  that 
the  names  of  the  witnesses  shall  be  indorsed  upon  the  bill, 
serves  to  fix  its  identity,  and  as  a  protection  against  mistakes. 
When  the  indictment,  thus  indorsed,  is  filed,  it  becomes  a 
record  of  the  court,  "  and  it  should  not  be  subjected  to  the 
attacks  of  parol  proof  by  the  members  of  the  very  body  who, 
in  presence  of  their  foreman,  stood  by  in  silence  and  saw  him 
present  it  to  the  court":  State  v.  Baker,  20  Mo.  338.  The 
hardship,  which  an  accused  party  may  suffer  because  he  is 
not  allowed  to  go  behind  an  indictment  to  see  how  it  has 
been  found,  will  be  small  compared  with  the  incalculable 
mischief  which  will  result  to  the  public  at  large  from  a  dis- 
closure of  what  the  law  deposits  in  the  breast  of  a  grand  juror 
as  an  inviolable  secret.  An  innocent  person  will  not  be  hurt 
by  being  forbidden  to  thus  go  behind  the  indictment,  "  for  he 
can  always  vindicate  himself  in  a  trial  upon  the  merits": 
State  V.  Baker,  20  Mo.  338. 

The  cases,  which  hold  that  the  testimony  of  grand  jurors 
may  be  received  to  show  a  nonconcurrence  of  twelve  in  the 
finding  of  the  indictment,  also  hold  that  the  suggestion  of 
such  nonconcurrence  must  be  made  at  the  earliest  possible 
opportunity  *®*  which  the  accused  has  to  be  heard  in  court. 
The  indictment,  when  properly  indorsed  and  returned  into 
court  and  filed,  being  a  record  of  the  court,  has  all  the  legal 
verity  which  belongs  to  that  species  of  evidence.  An  aver- 
ment by  way  of  plea  cannot  be  received  against  a  record. 
Tiie  objection  of  nonconcurrence,  being  an  objection  to 
answering  the  indictment  in  any  form,  cannot  be  taken  by 
way  of  formal  plea.     Nor  is  the  verity  of  a  record  disputable 
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by  evidence  on  the  trial.  It  is  not  triable  by  a  jury,  but  ia 
addressed  to  the  court.  As  a  general  rule  pleading  to  an 
indictment  admits  its  genuineness  as  a  record:  Low^s  case,  4 
Me.  439;  16  Am.  Dec.  271;  Sparrenherger  v.  State,  53  Ala.  481; 
25  Am.  Rep.  643;  1  Bishop's  Criminal  Procedure,  2d  ed.,  sec. 
885.  "  After  a  party  has  pleaded  to  an  indictment,  and  been 
convicted,  it  is  too  late  to  object  to  the  constitution  of  the 
grand  jury":  1  Bishop's  Criminal  Procedure,  2d  ed.,  sec.  887. 
Although  the  general  rule,  that  the  motion  to  quash  can  be 
founded  only  on  some  defect  apparent  on  the  face  of  the 
indictment,  has  been  made  to  yield  in  some  instances  in  favor 
of  the  discretionary  power  of  the  court  to  look  into  what  is 
brought  to  its  attention  outside  of  the  indictment,  yet  even  in 
such  instances  the  motion  to  quash  ought  to  be  made  at  an 
early  stage  of  the  cause,  and  has  been  held  to  be  inadmissible 
after  verdict:  1  Bishop's  Criminal  Procedure,  sees.  762,  763. 

The  cases  holding  the  testimony  of  grand  jurors  to  be 
allowable  to  establish  the  nonconcurrence  of  twelve  in  the 
finding  of  the  indictment,  also  hold  that  the  motion  to  quash, 
or  dismiss  on  account  of  such  nonconcurrence,  will  only  be 
sustained  in  a  very  clear  case,  and  where  it  is  made  to  appear 
manifestly  and  beyond  reasonable  doubt  that  the  indictment 
was  not  agreed  to  by  the  requisite  number  of  grand  jurors: 
Lowe's  case,  4  Me.  439;  16  Am.  Dec.  271. 

In  the  case  at  bar,  the  suggestion,  that  twelve  jurors  did 
not  consent  to  the  finding  of  the  twenty-fifth  count  of  the 
indictment,  was  not  made  to  the  court  until  the  case  had  been 
tried,  and  the  jury  had  returned  a  verdict  of  guilty  against 
the  defendant.  **''  If  it  were  allowable  to  consult  the  affi- 
davits of  the  grand  jurors  submitted  upon  the  motion  to  quash 
in  this  case,  it  would  not  only  appear  that  the  nonconcur- 
rence of  twelve  was  not  clearly  established,  but  rather  that 
the  last  count  with  all  the  others  was  agreed  to  by  twelve  of 
the  grand  jurors.  The  fact,  that  five  members  of  the  grand 
jury,  who  swore  on  behalf  of  the  defendant  that  twelve  did 
not  concur,  have  also  sworn  on  behalf  of  the  people  that 
twelve  did  concur,  illustrates  the  danger  of  the  doctrine  con- 
tended for  by  the  plaintiff  in  error.  We  are,  therefore,  of  the 
opinion,  that  the  trial  court  committed  no  error  in  refusing  to 
quash  the  indictment,  or  in  overruling  the  motion  to  amend 
the  record. 

The  same  principle,  which  forbids  disclosure  by  the  grand 
jurors,  applies  to  all  persons  authorized  by  law  to  be  present 
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in  the  grand  jury  room,  whether  it  be  their  clerk,  or  the  offi- 
cer in  charge,  or  the  prosecuting  attorney:  People  v.  Hulbut, 
4  Denio,  133;  47  Am.  Dec.  244;  State  v.  Hamlin^  47  Conn. 
114;  1  Greenleaf  on  Evidence,  eec.  252. 

We  find  nothing  in  the  record  to  indicate  that  there  was 
any  improper  conduct  on  the  part  of  the  prosecuting  attorney 
before  the  grand  jury.  He  may  be  present  to  give  advice,  to 
interrogate  witnesses,  to  draw  Buch  bills  as  the  jurors  are  pre- 
pared to  find,  and  to  give  such  general  instructions  as  they 
may  require,  but  he  is  not  to  influence  or  direct  them  in  re- 
spect of  their  finding;  nor  ought  he  to  be  present  when  they 
are  deliberating  upon  the  evidence,  or  when  their  vote  is  taken: 
1  Bishop's  Criminal  Procedure,  2d  ed.,  sec.  861 ;  Wharton's 
Criminal  Pleading  and  Practice,  8th  ed.,  sec.  366;  State  v. 
Baker ^  20  Mo.  338;  Commonwealth  v.  Bradney,  126  Pa.  St. 
199;  State  v.  Adam,  40  La.  Ann.  746. 

We  think  that  the  motion  for  a  change  of  venue  on  account 
of  the  alleged  prejudice  of  the  inhabitants  of  the  county  was 
properly  overruled.  The  defendant  filed  affidavits  to  show 
the  existence  of  such  prejudice,  and  the  people  filed  affidavits 
to  show  that  there  was  no  such  prejudice.  The  trial  court 
decided  in  favor  of  the  showing  made  by  the  latter  affidavits, 
*®®  and  we  are  not  prepared  to  hold  that  its  decision  was  con- 
trary to  the  right  of  the  case:  Dun7i  v.  People,  109  111.  635; 
Price  V.  People,  131  111.  223.  It  is  objected  that  the  state's 
attorney  did  not  file  a  formal  denial  of  the  allegations  of  de- 
fendant's petition  for  a  change  of  venue.  The  statute  says: 
"  the  attorney  on  behalf  of  the  people  may  deny  the  facts 
stated  in  the  petition,  and  support  his  denial  by  counter-affi- 
davits," etc.:  Rev.  Stats.,  c.  146,  sec.  22.  It  would  appear 
that  in  Dunn  v.  People,  109  111.  635,  and  Price  v.  People,  131 
111.  223,  general  denials  of  the  facts  tending  to  show  preju- 
dice as  stated  in  the  petition  were  filed  by  the  state's  attorneys. 
In  the  present  case,  however,  the  application  for  change  of 
venue  was  heard  upon  the  counter-affidavits  of  the  people 
witliout  any  objection  by  the  defendant  that  the  formal  denial 
had  not  been  filed;  and  we  think  that  the  right  of  the  defend- 
ant to  complain,  if  it  ever  existed,  has  been  waived  by  failing 
to  object,  and  by  proceeding  to  a  hearing  in  the  absence  of 
the  formal  denial. 

A  count  for  maintaining  a  nuisance  under  section  7  of  the 
Dram  Shop  Act  may  be  joined  in  an  indictment  with  one  or 
more  counts  charging  illegal  sales  of  intoxicating  liquors  un- 
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der  section  2  of  the  same  act:  State  v.  McLaughlin,  47  Kan. 
143.  Therefore,  the  objection  to  the  first  instruction  given 
for  the  people  is  without  force.  Equally  untenable  are  the 
objections  urged  against  instructions  for  the  people  numbered 
5  and  6. 

The  judgment  of  the  appellate  court  is  aflBrmed. 

Judgment  affirmed.  

Indicthbnt,  Not  Gbneballt  Impkaohabls  bt  Tkstimont  or  Okanv 
JvROBS:  See  notes  to  Low'$  case,  16  Am.  Deo.  281-285;  and  Commonwealth 
T.  Oreen,  12  Am.  St.  Hep.  915-919. 

Indiotubnt,  Sbobeot  or  thb  Gband  Jury  Room:  See  note  to  Commim' 
%geaUh  y.  Oreen,  12  Am.  St.  Rep.  914,  915.  Neither  the  prosecuting  attor* 
ney  nor  the  clerk  of  the  grand  jury  will  ordinarily  be  compelled  to  rereal 
their  proceedings:  People  t.  H^UnU,  4  Denio,  133;  47  Am.  Deo.  244. 

Imdiotmkmt,  DBTBNDAirrs'  Right  to  Object  to  Validitt  or,  Waiybd 
by  pleading  thereto  and  prooaring  a  change  of  venue:  Cooper  t.  State,  120 
Ind.  377. 


Kopp  v.   Reiter. 

ri46  Illinois,  437.1 

YXRSOB  AHD  PUECHASER— StATUTB  or  FRAUDS,  MehOBAKDITH,  WhBW 
SumciBNT  to  Satisft. — To  meet  the  requirements  of  the  statute  of 
frauds,  it  is  not  necessary  that  the  writing  relied  upon  should  be  couched 
in  any  particular  form,  but  it  must  coutain,  either  on  its  face,  or  by 
reference  to  other  writings,  the  names  of  the  parties,  vendor  and  vendee, 
a  sufficiently  clear  and  explicit  description  of  the  property  to  render  it 
capable  of  being  identified,  together  with  the  terms,  condition  (if  any), 
and  price  to  be  paid,  or  other  consideration  to  be  given;  and  it  must  be 
signed  by  the  party  to  be  charged,  or  if  signed  by  an  agent,  the  au- 
thority  of  such  agent  must  be  in  writing  signed  by  the  party  to  be 
charged,  and  the  contract  or  memorandum  or  note  thereof  made  by  the 
agent  must  also  be  in  writing  and  signed  by  him. 

Vbndor  and  Pdrchaser — Statute  ok  Frauds — Undelivered  Deed — 
Mbhokanduh. — An  Undelivered  Deed  executed  by  the  owner  of 
land  cannot  be  resorted  to  for  the  purpose  of  helping  out  the  require* 
ments  of  the  statute  of  frauds,  unless  it  is  a  memorandum  or  note  of 
the  contract,  or,  in  other  words,  refers  to  the  terms  and  conditions  of 
the  contract. 

Vendor  and  Purchaser — Statute  or  Frauds,  When  Not  Satisfied 
BT  Undelivered  Deed. — Where  a  contract  for  the  sale  of  land  has 
been  entered  into  by  the  husband  of  the  owner,  without  either  written 
or  parol  authority  from  his  wife,  a  deed  afterwards  executed  by  her,  but 
never  delivered,  cannot  be  used  either  to  supplement  that  contract  or 
to  show  a  ratification  thereof  by  her. 

Vendor  and  Purchaser— Statute  of  Frauds — Deed  Deposited  vs  Es- 
crow, When  Not  a  Sufficient  Memorandum. — Where  the  owner  of 
land,  without  making  a  valid  executory  contract  to  convey  it,  deposits 
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a  deed  of  it  with  a  third  person  to  be  delivered  to  the  grantee  npon  cer« 
tain  terms,  he  may  cancel  the  instructions  given  to  such  third  person, 
and  recall  the  deed  at  any  time  before  the  specified  terms  have  been 
complied  with,  nor  can  snch  deed,  invalid  as  a  conveyance  for  want  of 
delivery,  be  considered  as  a  memorandum  in  writing,  signed  by  the 
owner  agreeing  to  convey  the  land  therein  described  so  as  to  anthorizo 
a  decree  of  specific  performance.  A  deed  which  has  not  been  delivered 
is  not,  by  its  own  force  and  aside  from  any  contract  to  which  it  may  be 
related,  a  sufficient  writing  to  meet  the  requirements  of  the  statnte  of 
franda. 

Suit  to  cancel  a  contract  and  trust  deed  as  clouds  upon 
the  title  of  the  appellee,  Cora  E.  Reiter,  to  a  certain  lot.  On 
December  27,  1890,  Edward  Reiter,  the  husband  of  said  ap- 
pellee, contracted  in  writing  for  the  sale  of  the  said  lot  to  the 
appellant  Kopp,  who  paid  two  hundred  and  fifty  dollars  as 
earnest  money,  and  agreed  to  pay  two  thousand  seven  hun- 
dred and  fifty  dollars  within  five  days  after  the  title  was 
shown  to  be  good,  provided  that  Mrs.  Reiter  should  then  have 
a  warranty  deed  to  the  property  ready  for  delivery;  for  the 
balance  Kopp  was  to  give  his  note  secured  by  a  trust  deed  on 
the  lot.  Reiter  had  been  brought  into  communication  with 
Kopp  by  an  employee  of  the  real  estate  firm  of  Cronkrite  &  Co., 
and  the  earnest  money  and  contract  were  deposited  at  their 
oflBce.  The  abstract  was  duly  delivered  to  Kopp,  and  who, 
after  examining  it,  demanded  an  affidavit  establishing  the 
death  of  a  party  whose  death  was  recited  in  one  of  the  deeds. 
Meanwhile,  the  warranty  deed  had  been  executed  by  Mrs. 
Reiter  and  her  husband,  but  was  retained  by  the  latter. 
Kopp  also  executed  the  note  and  trust  deed,  but  they  were 
never  delivered  to  Reiter.  The  affidavit  demanded  was  never 
obtained  by  Reiter,  who  declared  the  objection  to  be  inter- 
posed merely  for  delay.  On  Saturday,  January  17,  1891, 
Mrs.  Reiter  told  her  husband  that,  unless  Kopp  closed  the 
transaction  on  that  day  she  would  not  permit  the  deed  to  be 
delivered.  Kopp  was  communicated  with  through  Cronkrite 
&  Co.,  and  said  he  would  not  insist  on  his  demand  for  the 
affidavit,  but  could  not  pay  the  money  until  the  following 
Monday.  Reiter,  upon  receiving  this  answer,  said  that  the 
business  must  be  completed  on  that  Saturday  or  not  at  all; 
and  when  Kopp  came  on  Monday  to  pay  the  money  he  was 
told  it  was  too  late.  On  Wednesday  Kopp  tendered  the  two 
thousand  seven  hundred  and  fifty  dollars  and  the  note  and 
trust  deed;  but  these  were  refused  by  Reiter,  who  after  a  few 
days  destroyed  the  warranty  deed. 
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George  R.  Grant  and  Charles  E.  Pope,  for  the  appellants, 
Ashcraft  and  Gordon^  for  the  appellees. 

**■  Maqrdder,  J.  Under  the  facts  did  Mrs.  Reiter,  the 
owner  of  the  lot,  raake  any  such  contract  for  its  sale  and  con- 
yeyance  as  a  court  of  equity  will  compel  her  to  perform? 

***  Section  2  of  the  statute  of  frauds  provides  as  follows: 
**  No  action  shall  be  brought  to  charge  any  person  upon  any 
contract  for  the  sale  of  lands,  etc.,  ....  unless  such  con- 
tract or  some  memorandum  or  note  thereof  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized  in  writing, 
signed  by  such  party":  1  Starr  and  Curtis*  Annotated  Stat- 
utes, c.  59,  sec.  2,  page  1192.  It  cannot  be  contended  here, 
that  there  has  been  any  such  part  performance  of  a  parol  con- 
tract by  payments,  possession,  and  improvements,  as  will  take 
the  case  out  of  the  statute  of  frauds.  The  purchaser,  Kopp, 
never  took  possession  of  the  lot,  nor  made  any  improvements 
upon  it.  The  only  payment  he  made  was  that  of  the  earnest 
money,  two  hundred  and  fifty  dollars.  This  amount,  how- 
ever, was  not  paid  to  Mrs.  Reiter,  but  to  Cronkrite  &  Co.,  who 
never  had  any  authority  from  her,  written  or  otherwise,  to 
make  sale  of  the  lot,  or  to  take  any  other  steps  in  regard  to  it. 

We  have  held  in  a  number  of  cases  that,  in  order  to  ascer- 
tain what  sort  of  writing  is  sufficient  to  meet  the  requirements 
of  the  statute  as  above  quoted,  no  form  of  language  is  neces- 
sary, if  only  the  intention  can  be  gathered;  and  that  any  kind 
of  writing  from  a  solemn  deed  down  to  mere  hasty  notes  or 
memoranda  in  books,  papers,  or  letters  will  suffice;  but  that 
the  writings,  notes,  or  memoranda  must  contain  on  their  face, 
or  by  reference  to  others,  the  names  of  the  parties,  vendor  and 
vendee,  a  sufficiently  clear  and  explicit  description  of  the 
property  to  render  it  capable  of  being  indentified  from  other 
property  of  like  kind,  together  with  the  terms,  conditions  (if 
there  be  any),  and  price  to  be  paid,  or  other  consideration  to 
be  given;  and  such  writing,  note,  or  memorandum  must  be 
signed  by  the  party  to  be  charged,  or,  if  signed  by  an  agent, 
the  authority  of  such  agent  must  be  in  writing  signed  by  the 
party  to  be  charged,  and  the  contract,  or  memorandum,  or 
note  thereof  made  by  the  agent  must  also  be  in  writing  and 
signed  by  him:  MeConnell  v.  Brillhart,  17  111.  354;  65  Am. 
Dec  661;  Comtt  ▼.  flb66«,  **»  66  111.  231;   Wood  v.  Davis,  82 
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111.  311;  Albertson  v.  Aahton,  102  111.  50;  Chappell  7.  McKnighU 
108  111.  570;  Lasher  v.  Gardner,  124  111.  441. 

The  only  writing  ever  signed  by  Mrs.  Reiter  in  this  case 
was  the  warranty  deed  which  she  executed  on  or  about  Jan- 
nary  7,  1891,  and  which  remained  in  the  hands  of  her  hus- 
band, and  was  never  delivered  to  Kopp,  or  to  Vierling,  or 
Hammond.  We  do  not  think,  that  this  deed  can  be  regarded, 
under  the  facts  disclosed  by  the  record,  as  such  a  memoran- 
dum or  note  of  a  contract  for  the  sale  of  the  land,  as  is  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds.  The 
contract  of  December  20,  1890,  was  executed  by  and  between 
Mr.  Reiter  and  the  appellant,  Kopp,  but  not  by  Mrs.  Reiter, 
the  owner  of  the  lot.  She  gave  her  husband  no  written  au- 
thority to  act  as  her  agent  for  the  sale  of  the  lot,  or  to  sell  it, 
or  to  sign  any  contract  for  the  sale  of  it.  We  think  that  the 
findings  of  the  master,  to  whom  the  cause  was  referred,  and 
whose  report  was  confirmed  by  the  court  below,  are  sustained 
by  the  evidence.  He  finds  in  his  report,  that,  before  said  con- 
tract was  executed,  Mrs.  Reiter  was  not  consulted  about  it, 
and  did  not  consent  to  it,  and  did  not  even  give  her  husband 
any  parol  authority  to  sell  the  lot.  The  testimony  shows, 
that  she  was  opposed  to  selling  the  lot,  and  reluctantly  exe- 
cuted the  deed  at  the  request  of  her  husband.  Although  he 
informed  her  of  the  execution  of  the  contract  after  he  had 
signed  it,  yet  it  was  never  shown  to  her,  and  she  never  saw  it 
until  the  hearing  of  the  cause. 

The  master  has  found,  and  the  evidence  shows  that  the 
deed  was  not  executed  with  reference  to  the  previous  written 
contract  between  Reiter  and  Kopp,  but  with  the  understand- 
ing that  Mr.  Reit6r  was  to  deliver  it  upon  receiving  three  thou- 
sand dollars  in  money  and  a  note  and  trust  deed  for  two 
thousand  dollars.  The  deed  simply  purported  to  convey  the 
premises  from  the  grantors  to  the  grantee  for  a  consideration 
of  five  thousand  dollars,  but  it  did  not  recite  the  terms  of  the 
contract  or  in  any  manner  refer  to  the  contract. 

**•  Counsel  for  appellant  disclaim  any  reliance  upon  the 
undelivered  deed  as  a  conveyance  of  title,  but  contend  that  it 
is  such  written  evidence  of  the  contract  of  sale  as  satisfies  the 
statute  of  frauds,  whose  object  and  meaning  "  is  to  reduce 
contracts  to  a  certainty  in  order  to  avoid  perjury  on  the  one 
hand  (by  the  setting  up  of  parol  evidence  which  is  easily  fab- 
ricated), and  fraud  on  the  other":  Welford  v.  Beazely,  3  Atk. 
^3);  that  the  nondelivery  of  the  deed,  regarded  as  such  writ- 
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ten  evidence,  is  immaterial;  that  it  is  immaterial  whether 
Mrs.  Reiter  did  or  did  not  intend  to  charge  herself  thereby; 
and  that  the  deed  was  an  admission  in  writing  of  what  the 
contract  was.  It  is  true,  that  an  undelivered  deed  is  some- 
times resorted  to  in  order  to  help  out  the  requirements  of  the 
statute  of  frauds,  but  it  can  hardly  be  said  that  the  circum- 
stances under  which  such  a  deed  can  be  so  used  are  disclosed 
by  the  facts  in  the  present  record.  The  language  of  the  stat- 
ute is:  "Some  memorandum  or  note  thereof."  The  word 
"thereof"  refers  back  to  the  word,  "contract."  There  must 
be  some  memorandum  or  note  in  writing  of  the  contract. 
Hence,  if  an  undelivered  deed  executed  by  the  owner  can  be 
regarded  as  meeting  the  requirements  of  the  statute  it  must 
be  a  memorandum  or  note  of  the  contract,  or,  in  other  words, 
must  refer  to  the  terms  and  conditions  of  the  contract. 

In  Cagger  v.  Lansing^  43  N.  Y.  550,  it  is  said:  "The  coun» 
sel  .  .  .  .  insists  that  the  deed  executed  by  the  intestate  and 
delivered  in  escrow  is  a  contract  for  the  sale  of  the  land  exe-^ 
cuted  by  the  intestate.  This  position  cannot  be  sustained. 
The  deed  purports  to  be  a  conveyance  of  all  the  intestate's  in- 
terest in  the  premises  for  a  consideration  therein  expressed  of 
one  thousand  dollars,  but  is  wholly  silent  as  to  the  terms  of 
the  contract  pursuant  to  which  it  was  made." 

In  Campbell  v.  Thomas,  42  Wis.  437,  24  Am.  Rep.  427,  it 
was  held,  that  one  who  had  deposited  a  deed  with  a  third  per- 
son with  directions  to  deliver  it  to  the  grantee  on  the  happen- 
ing of  a  certain  event,  but  had  made  no  valid  executory 
contract  to  convey  the  land,  **''  could  revoke  the  directions 
to  the  depositary  and  recall  the  deed  at  any  time  before  tha 
conditions  of  the  deposit  had  been  complted  with,  provided 
those  conditions  were  such  that  the  title  did  not  pass  at  once 
to  the  grantee  upon  delivery  of  the  deed  to  the  despositary; 
and  it  was  there  said:  "  If  a  person,  who  has  made  a  parol 
agreement  to  sell  land,  sign  an  instrument  in  the  form  of  a 
conveyance  of  such  land  to  the  vendee,  and  deposit  it  in  escrow, 
if  such  instrument  contains  the  terms  of  the  parol  agreement 
including  the  consideration,  it  is  a  sufficient  compliance  with 
the  requirements  of  the  statute  of  frauds." 

In  Swain  v.  Bumette,  89  Cal.  564,  it  was  held  that  an  un- 
delivered deed  executed  in  pursuance  of  an  oral  agreement  of 
sale  cannot  be  regarded  as  a  sufficient  memorandum  to  satisfy 
the  statute  of  frauds,  unless  it  is  shown  to  have  contained  a 
memorandum  of  the  oral  agreement:  Freeland  v.  Chamleyf 
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80  Ind.  132;  Parler  v.  ParTcer^  1  Gray,  409;  Overman  v.  Kerr^ 
17  Iowa,  485;  Cannon  v.  Cannon^  26  N.  J.  Eq.  316;  Johnston 
V.  Jones,  85  Ala.  286. 

Many  of  the  cases  cited  as  authority  for  the  position  that 
a  deed  executed  by  an  owner  of  land,  but  not  delivered,  is  a 
sufficient  memorandum  of  a  contract  of  sale  under  the  statute 
will  thus  be  found,  upon  examination,  to  refer  to  deeds  con- 
taining the  terms  of  the  contract.  In  the  case  at  bar,  how- 
ever, as  has  already  been  stated,  the  deed  executed  by  Mrs. 
Reiter  and  her  husband  was  a  simple  conveyance  of  the  lot 
for  a  consideration  of  five  thousand  dollars,  and  was  silent  as 
to  the  terms  of  the  contract  of  December  27,  1890. 

Where  the  owner  of  land  has  signed  a  written  contract  of 
sale,  or  some  writing  amounting  to  such  a  contract,  but  haa 
failed  therein  to  properly  describe  the  property,  a  deed  exe- 
cuted by  him,  but  not  yet  delivered,  may  be  looked  to  as  a 
part  of  the  transaction,  and  may  be  made  to  aid  the  prior 
agreement  and  secure  its  enforcement  by  supplying  the  defect 
in  such  description.  Thus,  in  Jenkins  v.  Harrison,  66  Ala. 
345,  to  which  reference  is  made  by  counsel  for  appellant,  a 
***  memorandum  in  writing,  purporting  to  contain  the  terms 
of  a  contract  for  the  sale  of  land,  and  signed  by  both  of  the 
parties,  failed  to  describe  the  property  with  the  certainty  and 
definiteness  requisite  to  a  specific  performance,  but  deeds,  in- 
operative for  want  of  delivery,  were  executed  by  the  parties 
a  few  days  afterwards  which  did  correctly  describe  the  land; 
and  it  was  held  that  such  undelivered  deeds  and  the  memo- 
randum signed  by  the  parties  might,  when  taken  together, 
satisfy  the  requisitions  of  the  statute  of  frauds,  the  court  say- 
ing: "  When  the  memorandum  ....  is  taken  and  read,  as 
it  must  be,  in  connection  with  the  deeds  subsequently  exe- 
cuted, there  is  no  doubt  or  uncertainty  as  to  the  terms  of  the 
contract  for  the  sale  of  the  lands.  True,  the  deeds  do  not 
expressly  refer  to  the  memorandum;  but  they  were  all  exe- 
cuted as  parts  of  a  single  transaction  between  the  same 
parties  having  reference  to  the  same  subject  matter." 

In  Work  v.  Cowhickf  81  111.  317,  property  was  struck  oflf  to 
appellant  as  the  highest  bidder  at  an  administrator's  sale, 
and  the  administrator's  deed  of  the  land  and  a  note  signed 
by  the  purchaser,  in  which  she  promised  to  pay  to  the  ad- 
ministrator the  purchase  money  "for  land  purchased  by 
Elizabeth  Work  this  day  at  administrator's  sale,"  were  left 
with  a  third  person  to  be  held  until  the  purchaser  should 
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obtain  personal  security  on  the  note,  and  execute  a  mortgage 
at  which  time  the  deed  was  to  be  delivered,  it  was  held,  in  a 
suit  by  the  administrator  against  the  purchaser  for  a  failure 
to  carry  out  the  sale,  that  the  making  of  the  deed  and  the 
signing  of  the  note  might  be  regarded  as  one  transaction,  and 
that  together  they  constituted  such  proof  as  amounted  to  a 
compliance  with  the  statute  of  frauds,  the  description  in  the 
deed  indicating  what  land  was  referred  to  by  the  imperfect 
description  in  the  note. 

So,  in  Wood  v.  Davis^  82  111.  311,  written  authority  to  an 
agent  to  sell  land  and  the  terms  of  a  contract  of  sale  were 
embodied  in  letters  written  by  the  owner,  who  also  sent  to 
the  agent  an  executed  deed  to  be  delivered,  but  which  was 
never  in  fact  **•  delivered;  and  when,  after  refusal  by  the 
agent  to  consummate  the  trade,  suit  for  damages  was  brought 
by  the  purchaser  against  the  owner,  it  was  held  that  such  a 
contract  was  established  as  took  the  case  out  of  the  operation 
of  the  statute  of  frauds,  and  that,  although  the  memoranda 
contained  no  description  of  the  land,  the  description  in  the 
undelivered  deed  could  be  referred  to  to  supply  the  defect. 

It  is  manifest,  however,  that  all  these  cases  differ  from  the 
case  at  bar.  Here,  the  undelivered  deed  executed  by  Mrs. 
Beiter  cannot  be  used  to  supplement  or  supply  any  defect  in 
a  prior  contract  of  sale,  or  a  prior  note,  or  memorandum  of  a 
contract  of  sale,  because  there  was  no  prior  contract,  or  note, 
or  memorandum  which  she  had  signed  or  to  which  she  was  a 
party,  or  which  she  had  authorized  to  be  made.  The  contract 
-of  sale  theretofore  entered  into  was  made  by  Mr.  Reiter  with- 
out either  written  or  parol  authority  from  her.  Nor  can  her 
undelivered  deed,  subsequently  destroyed,  be  regarded  as  a 
ratification  of  the  agreement  made  by  her  husband,  because 
it  was  not  made  in  pursuance  of  that  agreement  or  to  carry  it 
out,  but  without  any  reference  to  it. 

Where,  as  is  the  case  here,  the  owner  of  land,  without  mak- 
ing a  valid  executory  contract  to  convey  it,  deposits  a  deed 
of  it  with  a  third  person  to  be  delivered  to  the  grantee  upon 
certain  terms,  he  may  cancel  the  instructions  given  to  such 
third  person  and  recall  the  deed  at  any  time  before  the  speci- 
fied terms  have  been  complied  with;  nor  can  such  deed,  in- 
yalid  as  a  conveyance  for  want  of  delivery,  be  considered  as 
a  memorandum  in  writing,  signed  by  the  owner  agreeing  to 
convey  the  land  therein  described  so  as  to  authorize  a  decree 
of  specific  performance.     A  deed,  which  has  not  been  deliv- 
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ered,  is  not,  by  its  own  force  and  aside  from  any  contract  to 
which  it  may  be  related,  a  sufficient  writing  to  meet  the  re- 
quirements of  the  statute  of  frauds. 

For  these  reasons  we  think  that  the  decree  of  the  circuit 
court  was  right,  and  the  same  is  accordingly  affirmed. 

Decree  affirmed.  

VXNDOB    AND    FiTBOHASKS — StATUTB  OV  FrAODS,   MBMORAIfDOU,   WhSIT 

SomoiKMT  TO  Satistt. — The  memorandam  of  a  contract  for  the  sale  of 
landa  is  not  sufficient  unless  it  contains  substantially  the  whole  agreement, 
•o  that  its  essential  terms  may  be  ascertained  from  the  writing  without  a 
resort  to  parol  evidence:  Mentz  v.  Ncwwiitert  122  N.  T.  491;  19  Am.  St. 
Bep.  614;  Ringer  y.  Holtzclaw,  112  Mo.  519.  It  need  not  express  either  the 
amount  of  the  consideration  or  the  time  of  payment:  Camp  v.  Moreman,  84 
Ky.  635.  It  must  describe  the  land  with  sufficient  exactness  to  render  its 
identity  certain,  upon  the  introduction  of  extrinsic  evidence  simply  disclos* 
ing  the  condition  of  the  parties  at  and  immediately  before  the  making  of  ib« 
contract:   Watson  t.  Baker,  71  Tex.  739. 

Vkkdor  and  Purchaser. — Undelivered  Deed  Not  a  Sotticibnt 
Memobandcm  to  satisfy  statute  of  frauds:  Johnson  ▼.  Brook,  31  Miss.  17;  60 
Am.  Dec.  547.  Contra:  Johnston  v.  Jones,  85  Ala.  286,  where  it  was  held  that 
a  deed,  drawn  and  executed  with  the  knowledge  of  both  parties,  with  a  view 
to  the  consummation  of  the  contract,  embodying  in  itself  the  substance, 
though  not  all  the  details  or  particulars,  of  the  contract,  naming  the  parties, 
expressing  the  consideration,  and  describing  the  land  with  sufficient  cer< 
tainty,  though  not  delivered — delivery  being  postponed  until  the  happening 
of  some  future  event  (as  the  payment  of  a  cash  installment),  is  a  note  or 
memorandum  of  the  contract  sufficient  to  satisfy  the  statute.  So  a  contract 
to  convey  land  in  payment  of  the  indebtedness  of  the  vendor,  unless  other- 
wise paid  by  a  certain  date,  is  binding  upon  the  vendor  from  its  delivery  to 
a  third  person  in  escrow:  McDonald  v.  Huff,  11  Cal.  279. 
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OONSTmrnoN,  CJonstbuotion  or,  by  Supreme  Court  o»  State,  Bindino 
Upon  Courts  of  Other  States. — If  the  supreme  court  of  a  state  has 
ruled  upon  the  effect  of  a  provision  in  the  constitution  of  that  state, 
such  ruling  will  be  adopted  by  the  courts  of  sister  states  whenever  the 
meaning  of  the  provision  comes  in  question. 

Corporations— Individual  Liability  of  Stockholders  Under  Consti> 
TunoN  OF  Kansas. — Although  the  supreme  court  of  Kansas  has  not 
decided,  in  terms,  that  the  constitutional  provision  relative  to  the  indi- 
Tidual  liability  of  the  stockholders  of  corporations  is  self-executing,  it 
has  fully  recognized,  and,  in  effect  held,  that  stockholders  of  corpora' 
tions  organized  under  the  constitution  and  statutes  of  that  state  are  in> 
dividually  liable  to  the  creditors  of  such  corporation  to  an  additional 
amount  equal  to  the  stock  owned  by  them. 
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CoBPORATiOKS — Enforosmutt  07  Individual  Liabilitt  or  Stockholders^ 
Spsoial  Bemediks  for.— Since  the  individual  liability  of  stockholders 
of  corporations  exists  only  by  force  of  some  constitational  or  statutory 
provision,  and  the  person  incarring  that  liability  is  presumed  to  do  so 
■abject  to  its  enforcement  by  the  special  provision  made  for  that  pur* 
pose,  and  no  other,  the  remedy  thus  indicated  is  the  only  one  which  i» 
available  for  the  enforcement  of  such  liability. 

COBPOBATIONS— EnTORCKMKNT  OF  INDIVIDUAL  LlABILITT  OF  STOCKHOLDERS 

nr  Forsion  Jurisdictions. — When  a  special  remedy  is  given  creditors 
of  »  corporation  against  its  stockholders,  the  liability  of  the  latter  can* 
not  be  enforced  in  any  state  except  that  in  which  the  corporation  waS' 
oiganized. 

E,  F.  Thompaonj  for  the  appellants. 
D.  M.  Kirtony  for  the  appellee. 

4Ta  Wilkin,  J.  This  is  an  appeal  from  a  judgment  of  th« 
Appellate  court  for  the  first  district,  reversing  a  decree  of  the 
superior  court  of  Cook  county  in  favor  of  appellants,  against 
Appellees. 

The  bill  upon  which  the  decree  was  rendered  was  filed  by 
laid  George  W.  Fowler,  and  alleged  that  at  the  October  term, 
1890,  of  said  superior  court,  he  recovered  a  judgment  against 
the  Cherokee  Brilliant  Coal  and  Mining  Company  for  three 
thousand  three  hundred  and  twenty-one  dollars  and  forty  cents 
and  costs  of  suit;  that  a  writ  ot  fieri  facias  issued  thereon,  di- 
rected to  the  sheriff  of  Cook  county,  who  "demanded  payment 
thereof,  or  property  upon  which  to  levy  the  same,  from  *''* 
S.  Warner  Lamson,  president  of  said  corporation,  which  being 
refused,  said  writ  was  returned  unsatisfied,  and  said  judgment 
remains  wholly  unpaid  "  that  said  company  was  incorporated 
in  September,  1882,  under  the  laws  of  the  state  of  Kansas, 
and  for  a  number  of  years  thereafter  carried  on  business;  that 
at  the  date  of  its  incorporation  it  was,  and  ever  since  has  been» 
a  part  of  the  constitution  of  Kansas  that  "  dues  from  corpora- 
tions  shall  be  secured  by  individual  liability  of  the  stock* 
holders  to  an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,  and  such  other  means  as  shall  be  pro- 
vided by  law";  and  that  at  said  time,  and  since,  it  has  been, 
and  now  is,  a  part  of  the  laws  of  said  state  that,  "  if  any  exe* 
cution  shall  have  been  issued  against  the  property  or  efiects 
of  the  corporation,  except  a  railroad  or  religious  or  charitable 
corporation,  and  there  cannot  be  found  any  property  whereon 
to  levy  such  execution,  then  execution  may  be  issued  against 
any  of  the  stockholders  to  an  extent  equal  in  amount  to  the 
amount  of  the  stock  by  him  or  her  owned,  together  with  any 
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amount  unpaid  thereon,  but  no  execution  shall  issue  against 
stockholders  except  upon  an  order  of  the  court  in  which  the 
notion,  suit,  or  other  proceedings  shall  have  been  brought  or 
instituted,  made  upon  motion  of  the  court,  after  reasonable 
■notice  in  writing  to  the  person  or  persons  sought  to  be  charged, 
And  upon  such  motion  such  court  may  order  execution  to  issue 
accordingly;  or  the  plaintiff  in  the  execution  may  proceed* 
by  action,  to  charge  the  stockholders  with  the  amount  of  his 
judgment";  that  said  Cherokee  Brilliant  Coal  and  Mining 
Company  was  not  a  "railway,  religious,  or  charitable  cor- 
poration"; that  the  defendants  became  the  owners  of  five 
hundred  and  twenty-one  shares  of  the  capital  stock  of  said 
company,  of  the  par  value  of  one  hundred  dollars  each,  and 
are  chargeable  with  liability  to  the  creditors  of  said  corpora- 
tion equal  in  amount  to  the  amount  of  stock  so  held  by  them; 
that  said  company  became  insolvent,  and  made  an  assign- 
ment of  all  its  property  on  or  about  June  17,  1886;  that  by 
the  laws  of  said  state  of  *''*  Kansas  it  is  further  provided 
that,  "  if  any  corporation  created  under  this  or  any  general 
statute  of  this  state,  except  a  railway  or  charitable  or  religious 
-organization,  be  dissolved,  leaving  debts  unpaid,  suits  may 
be  brought  against  any  person  or  persons  who  were  stock- 
holders at  the  time  of  such  dissolution,  without  joining  the 
■corporation  in  such  suit,  and  if  judgment  be  rendered  and 
execution  satisfied,  the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  dissolution  for  the  re- 
covery of  the  portion  of  such  debt  for  which  they  were  liable, 
und  the  execution  upon  the  judgment  shall  direct  the  collec- 
tion to  be  made  from  the  property  of  each  stockholder,  respect- 
ively; and  if  any  number  of  stockholders  (defendants  in  the 
case)  shall  not  have  property  enough  to  satisfy  his  or  their 
portion  of  the  execution,  then  the  amount  of  deficiency  shall 
be  divided  equally  among  all  the  remaining  stockholders, 
and  collection  made  accordingly,  deducting  from  the  amount 
a  sum  in  proportion  to  the  amount  of  stock  owned  by  the 
plaintiff  at  the  time  the  company  dissolved";  that  at  the 
time  of  issuing  B&id  fieri  facias  said  corporation  had  for  more 
than  a  year  suspended  business,  and  was  thereby  dissolved. 

It  was  stipulated  between  the  parties  that  the  defendants 
were  the  owners  of  the  shares  of  stock  alleged  in  the  bill,  but 
the  same  had  been  fully  paid  for.  The  appellant  Earle  filed 
an  intervening  petition,  setting  up  a  judgment  in  his  favor, 
against  said  corporation,  for  eleven  hundred  and  sixty-two 
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dollars  and  fifty  cents,  rendered  at  the  December  term,  1890, 
the  return  of  execution  unsatisfied,  etc.,  and  joining  in  tho 
general  allegations  of  the  bill.  The  prayer  of  the  bill  is  that 
the  defendants  be  decreed  to  pay  said  judgments. 

For  the  purposes  of  this  opinion  the  answer  of  defendants 
(except  the  stipulation  above  mentioned)  may  be  treated  aa 
a  general  denial  of  the  allegations  of  the  bill,  and  expressly 
denying  the  jurisdiction  of  the  court. 

The  cause  having  been  referred  to  a  master,  he  reported 
that  all  the  material  allegations  of  the  bill  were  sustained  by 
*''®  the  proofs,  and  that  the  prayer  thereof  should  be  granted. 
Exceptions  to  this  report  were  overruled,  and  a  decree  entered 
accordingly.  That  decree  having  been  reversed  by  the  ap- 
pellate court,  this  appeal  is  prosecuted. 

The  first  question  presented  for  our  decision  is,  whether 
under  the  laws  of  the  state  of  Kansas,  where  said  corporation 
was  organized  and  is  domiciled,  appellees  are  individually 
liable  to  its  creditors,  to  an  amount  equal  to  the  stock  thereof 
owned  by  them.  The  decision  of  this  question  depends  upon 
whether  the  constitutional  provision  of  that  state  above  quoted 
is  to  be  treated  as  self-executing,  it  being  admitted  that  no 
direct  legislation  has  been  had  carrying  it  into  eifect. 

Whether  or  not  such  constitutional  provision  can  be  availed 
of  by  creditors  to  charge  stockholders,  individually,  with  the 
debts  of  a  corporation,  in  the  absence  of  legislative  action  in 
aid  thereof,  depends  generally  upon  the  language  of  the  pro- 
vision, and  hence  cases  are  to  be  found  holding  both  ways  on 
the  question:  See  note  to  Thompson  v.  Reno  Savings  Bank,  3^ 
Am.  St.  Rep.  836,  837.  In  this  case,  however,  the  question 
being  as  to  the  efiect  of  a  provision  of  the  constitution  of  a 
sister  state,  the  decisions  of  the  supreme  court  of  that  state 
must  be  first  looked  to,  and  if  it  is  found  that  it  has  ruled 
upon  such  provision,  we  will  adopt  that  ruling:  Patterson  v. 
Lynde,  112  111.  207.  Thus  the  supreme  court  of  the  United 
States  said,  in  Fairfield  v.  County  of  Gallatin,  100  U.  S.  50: 
"  It  is  the  peculiar  province  of  the  supreme  court  of  a  state  to- 
interpret  its  organic  laws  as  well  as  its  statutes  and  it  is  the 
duty,  as  well  as  the  pleasure,  of  this  court,  to  follow  and  adopt 
that  court's  interpretation."  Wiiile  it  is,  perhaps,  true  that 
the  supreme  court  of  Kansas  has  not  decided,  in  terms,  that 
said  constitutional  provision  is  self-executing,  it  has  fully 
recognized,  and  in  effect  held,  that  stockholders  of  corpora- 
tions organized  under  the  constitution  and  foregoing  statutes 
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of  that  state,  are  individually  liable  to  creditors  of  such  cor- 
poration to  an  additional  amount  equal  to  the  stock  owned 
by  each  of  them:  Hentig  v.  James,  22  *'»  Kan.  326;  Valley 
Bank  etc.  v.  Ladies^  Cong.  Sewing  Soc,  28  Kan.  423;  Howell  v. 
Manglesdorf^  33  Kan.  194;  Abbey  v.  Grimes  Dry  Goods  Co.y  44 
Kan.  415. 

It  will  be  seen,  however,  by  reference  to  the  foregoing  alle- 
gations of  ^he  bill,  that  two  special  modes  are  provided  by  the 
laws  of  Kansas  by  which  creditors  of  corporations  like  the  one 
in  question  may  enforce  the  liability  of  stockholders:  1.  By 
having  judgment  against  the  corporation,  and  execution  issued 
against  its  property  or  effects  returned  nulla  bona,  he  may 
have  execution  against  the  stockholders,  etc.:  Sec.  32,  supra. 
2.  **  If  the  corporation  be  dissolved,  leaving  debts  unpaid,  suit 
may  be  brought  against  any  person  or  persons  who  were  stock- 
holders at  the  time  of  such  dissolution,  without  joining  the 
corporation  in  such  suit,"  in  which  case  the  statute  gives  the 
stockholder  sued  a  special  remedy  against  other  stockholders, 
by  judgment  and  execution.  "He  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution,  for  the  recovery  of  the 
portion  of  such  debt  for  which  they  were  liable,  and  the  exe- 
cution upon  the  judgment  shall  direct  the  collection  to  be 
made  from  the  property  of  each  stockholder,  respectively;  and 
if  any  number  of  stockholders  (defendants  in  the  case)  shall 
not  have  property  enough  to  satisfy  his  or  their  portion  of  the 
execution,  then  the  amount  of  deficiency  shall  be  divided 
equally  among  all  the  remaining  stockholders,  and  collection 
made  accordingly,  deducting  from  the  amount  a  sum  in  pro- 
portion to  the  amount  of  stock  owned  by  the  plaintiff  at  the 
lime  the  company  dissolved."  It  is  well  settled  that  these 
special  remedies  having  been  provided  for  the  enforcement  of 
the  individual  liability  of  stockholders  created  by  the  laws  of 
Kansas,  they  alone  can  be  pursued  to  enforce  that  liability: 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747,  and  cases  cited 
in  note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St.  Rep.  854; 
Thompson  on  Liability  of  Stockholders,  sec.  56;  Cook  on  the 
Law  of  Stock  and  Stockholders,  sec.  219.  The  reason  of  this 
rule  is  manifest.  The  liability  only  exists  by  force  of  some 
constitutional  or  statutory  provision,  and  the  person  ***®  in- 
curring that  liability  is  presumed  to  do  so  subject  to  its  en- 
forcement by  the  special  provision  made  for  that  purpose,  and 
no  other:  Lowry  v.  Inman,  46  N.  Y.  119,  and  authorities  cited. 

The  amended  bill  in  this  case  proceeds  upon  the  allegation 
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that  the  corporation  has  been  dissolved,  but  attempts  to  en- 
force the  individual  liability  of  the  defendants  by  a  proceed- 
ing entirely  different  from  that  prescribed  by  the  statute  of 
Kansas,  and  thus  deprive  the  defendants  of  the  speedy  and 
adequate  remedy  given  them  by  that  statute  against  other 
stockholders,  if  they  should  be  held  liable.  There  is  also  the 
further  insuperable  objection  to  this  proceeding,  that  it  is  an 
attempt  to  enforce  the  individual  liability  of  the  defendants  in 
a  jurisdiction  other  than  that  in  which  the  corporation  exists, 
the  rule  being,  that  when  a  special  remedy  is  given  creditors 
of  a  corporation  against  its  stockholders,  the  liability  cannot 
be  enforced  in  another  state:  Lowry  v.  Inman,  46  N.  Y.  119; 
Christensen  v.  Eno,  106  N.  Y.  97;  60  Am.  Rep.  429;  Nimick  v. 
Mingo  Iron  Works  Co.,  25  W.  Va.  184.  The  reason  for  this 
rule  is  forcibly  illustrated  by  the  above-quoted  statute  of  Kan- 
sas providing  a  remedy  in  case  of  the  dissolution  of  a  corpora- 
tion, which  remedy,  it  must  be  conceded,  could  only  be  enforced 
in  the  state  of  Kansas,  where,  presumably,  the  stockholders 
of  the  corporation  generally  reside. 

For  the  reasons  here  given  it  is  clear  that  the  bill  could  not 
be  maintained  in  this  state.  Judgments  have  not  been  ob- 
tained in  this  state,  or  elsewhere,  against  appellees.  The  pro- 
ceeding is  an  attempt  to  enforce  their  individual  liability  as 
stockholders,  by  compelling  them  to  pay  judgments  against 
the  corporation.  Young  v.  Farwell,  139  111.  326,  citing  nu- 
merous authorities,  also  sustains  the  position  that  this  bill 
cannot  be  maintained  in  this  state:  See,  also.  Bank  of  North 
America  v.  Rindge,  154  Mass.  203;  26  Am.  St.  Rep.  240. 

The  judgment  of  the  appellate  court  will  be  afSrmed. 

Judgment  affirmed. 

Bnforcement  in  Other  States  of  the  Personal  Iiiability  of  Stock* 

holders. 

The  liability  of  stockholders  to  creditors  for  corporate  debts  has  beea 
treated  generally  iu  the  exhaustive  note  to  Thompaon  t.  Seno  Savings  Bank, 
3  Am.  St.  Rep.  806,  and  some  of  the  cases  dealing  with  the  enforcement  of 
that  liability  in  foreign  jurisdictions  are  referred  to.  In  the  present  note 
the  authorities  there  cited,  as  well  as  others  in  which  the  subject  has  been 
considered,  will  be  collected  for  the  purpose  of  bringing  into  clearer  relief 
the  doctrines  which  the  courts  have  developed  in  discussing  this  somewhat 
perplexing  branch  of  private  internatioual  law. 

Liability  o/ Individual  Stockholder  Ei\forceable  Everywhere,  i/  Absolute  and 
Unconditional — If  the  intent  of  the  legislature  of  the  state  in  which  a  cor- 
poration is  organized  is  obviously  to  impose  on  the  stockholders  an  absolute 
liability  analagous  to,  though  less  in  extent  than,  that  to  which  copartners 
are  subject,  the  principles  upon  which  the  courts  of  other  states  will  grant 
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their  assistance  for  the  purpose  of  enforcing  that  liability  involre  no  diffi* 
cnlty.  "In  all  such  cases,"  observes  the  court  in  the  leading  case  of  Lotm-y 
T.  Inmatij  46  N.  T.  119,  "the  liability  is  personal,  and,  following  the  per« 
son,  may  be  enforced  as  other  personal  obligations  are  enforced,  and  accord* 
ing  to  the  course  of  procedure,  in  the  place  where  the  individual  souglit  to 
be  charged  is  found.  It  is  not  in  such  case  a  statutory  remedy,  or  a  liabil* 
ity  based  upon  a  statute,  and  which  is  confined  in  its  operation  to  the  limits 
of  the  sovereignty  creating  the  corporation,  and  without  extraterritorial 
force  or  obligation.  It  is  like  other  obligations,  assumed  in  the  form  pre« 
scribed  by  the  laws  of  the  place  where  made,  and,  beia^  valid  there,  is  en* 
forceable  everywhere.  Its  validity,  interpretation,  and  efifect  are  to  be 
<Jetermined  by  the  lex  loci;  but  the  remedy  is  governed  by  the  lex  fori."  Of 
course  in  this,  as  in  other  instances,  the  foreign  tribunal  must  be  guided  by 
the  decisions  of  the  domestic  forum  as  to  the  precise  character  of  the  liabil* 
ity  imposed:  Flath  v.  Conn,  109  Q.  S.  371;  Olenn  v.  Liggett,  135  U.  S.  633; 
Halsey  r.  McLean,  12  Allen,  438;  90  Am.  Dec.  157;  Patterson  v.  Lynde,  112 
HI.  196.  Hence  it  is  no  defense  to  an  action  to  enforce  such  liability,  that 
the  laws  of  the  state  where  the  action  is  brought  impose  no  personal  liability 
upon  the  stockholders  of  corporations  organized  therein:  Hodgson  v.  Cheevert 
S  Mo.  App.  318.  Nor,  e  converse,  can  the  stockholders  of  a  corporation 
created  under  the  statutes  of  a  state,  in  which  they  are  not  individually 
liable,  be  subjected  to  such  liability  in  another  state,  by  the  statutes  of  which 
such  a  liability  is  imposed,  merely  on  the  ground  that  the  corporation  is 
doing  business  in  that  state:  Bateman  v.  Service,  L.  R.  6  App.  Cas.  386; 
Second  Nat.  Bank  v.  Hall,  35  Ohio  St.  158. 

Statutes  Imposing  Personal  Liability  Upon  Stock/iolders  Not  Enforceable 
if  Penal, — ^Numerous  attempts  have  been  made  to  interpose  as  a  bar  to 
actions  in  foreign  courts  to  enforce  the  statutory  liability  of  stock- 
holders the  well'recognized  principle  that  penal  laws  of  one  state  can 
have  no  operation  in  another:  See  cases  cited  in  Flash  v.  Conn,  109  U.  S. 
371;  Story  on  Conflict  of  Laws,  sees.  620,  621.  As  far  as  the  stock* 
holders  generally  are  concerned,  however,  it  is  now  conceded  that  this  prin- 
ciple has  no  application  where  the  statute  merely  provides  that  they  shall 
be  answerable  for  a  specified  proportion  of  the  debts  which  the  corporata 
assets,  in  the  common-law  sense,  are  insufficient  to  liquidate.  The  obliga* 
tion  thus  raised  is  purely  contractual,  the  result  of  the  shareholder  s  volun* 
tary  act  in  consenting  to  become  a  member  of  the  corporation:  Aultmans 
Appeal,  98  Pa.  St.  505;  Lotory  v.  Inman,  46  N.  Y.  119;  Nimick  v.  Iron 
Works,  25  W.  Va.  184;  Norris  v.  Wrenschall,  34  Md.  192;  Paine  v.  Stewart, 
33  Conn.  516;  Cuykendall  v.  Miles,  10  Fed.  Rep.  342;  Corning  v.  McGullough, 
1  N.  Y.  47;  49  Am.  Dec.  287;  Hawthorne  v.  Calef,  2  WalL  10;  2  Morawet« 
-on  Corporations,  sec.  874;  Cook  on  Stock  and  Stockholders,  sec.  218. 

On  the  other  hand,  if  the  liability  imposed  by  the  statute  is  predicated  as 
the  consequence  of  some  neglect  of  duty,  which  is  to  render  the  directors  or 
other  officers  liable  for  corporate  debts,  the  statute  is  penal,  and  has  no 
-extraterritorial  operation.  This  principle  has  been  applied  where  the  duty 
prescribed  is  to  make  certain  reports  as  to  the  affairs  of  the  corporation:  HaU 
tey  V.  McLean,  12  Allen,  438;  90  Am.  Dec.  157;  First  Nat.  Bank  v.  Price, 
33  Md.  487;  3  Am.  Rep.  204;  Derrickson  v.  Smith,  27  N.  J.  L.  176.  In  Cuy- 
kendall V.  Miles,  10  Fed.  Rep.  342,  Lowell,  J.,  while  admitting  this  to  b« 
the  result  of  the  decisions,  remarked  that  the  doctrine  seemed  to  him  "  nar. 
row  and  provincial."  Considering  that  the  several  states  of  the  Union 
constitute  what  is,  for  commercial  purposes   at  least,  practically  a  single 
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commnnity.  and  that  the  provision  in  qviestion  virtually  amonnts  merely  to 
A  declaration  of  the  circumstances  under  which  one  citizen  shall  be  liable  to 
another  for  a  larger  proportion  of  a  debt  of  which  he  has  received  the  bene* 
fit  than  he  would  otherwise  be,  the  result  bein;;  to  assimilate  his  obligation 
to  that  of  a  copartner,  it  is  hardly  possible  to  deny  that  there  is  some  reason 
for  the  learned  judge's  stricture.  Technically,  it  is  true,  a  provision  of  this 
kind  is  penal,  bnt  the  state,  as  such,  is  in  no  way  interested  in  its  enforce* 
ment,  and  it  is  to  statutes  which  a  foreign  sovereignty  has  enacted  for  its  own 
benefit  or  protection  that  the  strict  doctrine  is  primarily  applicable,  which 
denies  to  penal  laws  any  extraterritorial  force:  Story  on  Conflict  of  Laws, 
sec.  621.  That  the  courts  have  felt  themselves  constrained  by  analogy  to 
adopt  that  doctrine  in  the  case  of  a  statute  which  raises  a  mere  personal 
obligation  between  private  persons  who  are  citizens  of  a  political  body  which 
embraces  both  the  sovereignty  which  enacted  the  statute  and  the  sovereignty 
in  which  it  is  sought  to  enforce  it,  is  perhaps  not  an  altogether  satisfactory 
result  of  the  theory  that  the  states  of  the  Union  are  independent  societies. 

In  Halsey  v.  McLean,  12  Allen,  438,  90  Am.  Dec.  157,  the  doctrine  waa 
carried  still  further,  and  held  to  be  applicable  to  a  provision  by  virtue  of 
which  shareholders  were  to  remain  liable,  severally  and  individually,  to  the 
creditors,  "  until  the  whole  amount  of  capital  stock  fixed  and  limited  by  the 
company  should  have  been  paid  in,  aud  a  certificate  thereof  should  have 
been  made  and  recorded  as  prescribed  "  in  a  subsequent  section.  It  wa» 
declared  that  the  liability  thus  created  was  not  of  that  absolute  character 
which  is  necessary  to  give  a  right  of  action  in  a  foreign  jurisdiction,  and  the 
earlier  case  of  Erickson  v.  Nesmith,  15  Gray,  221,  4  Alien,  233,  was  cited  aa 
sustaining  the  same  doctrine.  Why  a  liability,  which  is  to  subsist  until  it 
is  discharged  by  the  performance  of  the  acts  specified  in  the  statute,  should 
be  rendered  penal  by  its  capacity  for  being  so  discharged,  is  not  easy  to 
understand.  If  the  liability  in  this  case  is  penal,  it  would  follow  that  every 
liability  to  pay  money  is  penal,  for  a  debtor  may  always  clear  himself  by 
payment  of  his  debt.  In  Halsey  v.  McLean,  12  Allen,  438,  90  Am.  Dec. 
157,  the  court  believed  itself  to  be  deciding  in  conformity  with  the  judicial 
opinion  of  New  York,  the  state  in  which  the  statute  involved  had  been  en» 
acted,  and  Woodruff  etc  Iron  Works  v.  ChUtPiiden,  4  Bosw.  417,  was  cited. 
But  that  case  is  no  longer  law  in  New  York,  for  it  was  held  in  Wiles  v. 
iiuydam,  64  N.  Y.  173,  that  the  liability  under  the  provision  referred  to  is 
contractual.  Finally,  both  on  principle  and  the  authority  of  the  case  last 
cited,  the  supreme  court  of  the  United  States  has  pronounced  in  favor  of 
this  view:  Flash  v.  Conn,  109  U.  S.  371.  Mr.  Justice  Woods  states  tho 
effect  of  the  provision  thus:  "Every  one  who  becomes  a  member  of  the  com- 
pany by  subscribing  to  its  stock  assumes  this  liability,  which  continues  until 
the  capital  stock  is  all  paid  up  and  a  certificate  of  the  fact  is  made,  pub- 
lished, and  recorded.  The  fact  that  the  liability  ceases  when  these  eventa 
take  place  does  not  change  its  nature,  and  make  that  a  penalty  which  would, 
without  such  limitation,  be  a  liability  founded  on  contract."  In  Kimball  r. 
Davis,  52  Mo.  App.  194,  a  similar  ruling  was  made  in  regard  to  a  statute 
providing  that  the  publication  of  the  articles  of  incorporation  in  a  certain 
manner  should  be  necessary  as  a  condition  precedent  to  the  exemption  of  the 
stockholders  from  personal  liability.  On  the  whole,  therefore,  it  would  ap- 
pear that  the  weight  of  authority  is  in  favor  of  the  doctrine  that  the  mere 
fact  of  the  statutes  having  specified  a  way  in  which  the  stockholders  may 
discharge  themselves  of  their  personal  liability  does  not  deprive  that  lia* 
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bility  of  its  contractual  character,  or  render  it  nonenforceable  in  a  foreign 
jurisdiction. 

Some  discussion  has  arisen  as  to  the  effect  of  the  "  double  liability"  clause. 
In  KrUzer  v.  Woodnon,  19  Mo.  327,  it  was  intimated  that  a  statute  contain- 
ing such  a  clause  was  highly  penal.  In  a  later  case.  Perry  v.  Turner,  55  Mo. 
418,  the  same  court  declined  to  express  an  opinion  as  to  whether  this  or  the 
opposite  view  was  correct.  The  court  of  appeals  in  the  same  state  has  de- 
clared against  the  penal  character  of  the  clause:  Kimball  v.  Davis,  52  Mo. 
App.  194;  and  in  Paine  v.  Stewart,  33  Conn.  516,  the  same  view  prevailed. 
On  principle  there  would  seem  to  be  no  difficulty  in  holding  that  no  statute 
can  be  penal  which  does  not  seek  to  impose  a  higher  measure  of  liability 
than  the  members  of  the  corporation  would  be  subject  to  if  they  were  sim- 
ply copartners,  and  that,  as  a  "double  liability"  clause  creates  a  much 
more  limited  liability  than  that  of  copartners,  it  should  not  have  the  effect 
of  converting  that  clause  into  a  penal  one. 

Remedies  for  the  Enforcemeni  of  the  Personal  Liability  of  Stochholders. — If  the 
statute  imposes  a  general  personal  liability  upon  stockholders,  and  desig- 
nates no  particular  mode  in  which  this  liability  is  to  be  enforced,  the  course 
of  proceedings  must  ordinarily  be  regulated  by  the  lex  fori  applicable  to 
similar  cases:  Lowry  v,  Inman,  46  N.  Y.  119.  This  rule,  however,  is  to  be 
taken  subject  to  the  qualification  that  the  creditor  is  not  confined  to  the 
special  remedy  which  the  legislature  of  the  state  in  which  the  action  is 
brought  may  have  prescribed  for  the  enforcement  of  the  personal  liability  of 
stockholders  in  domestic  corporations.  Any  other  doctrine  would,  it  is 
clear,  amount  practically  to  a  denial  of  the  right  of  action  under  any  cir- 
cumstances. Thus  in  Aldrich  v.  Anchor  Coal  etc.  Co.  (Oregon  Sup.  Ct.,  April 
10,  189.3),  a  case  involving  the  effect  of  the  Californian  statute  which  makes 
each  stockholder  personally  and  individually  liable  for  such  proportion  of  each 
debt  or  claim  against  the  corporation  as  the  amount  of  his  stock  bears  to  the 
whole  subscribed  capital  stock,  it  was  held  that  an  action  at  law  would  lie 
against  a  stockholder  resident  in  Oregon,  although  the  only  manner  in  which 
the  personal  liability  of  the  members  of  corporations  organized  in  that  state 
was  by  a  bill  in  equity. 

The  intention  of  the  legislature  that  the  lex  fori  should  be  left  to  operate 
is  equally  clear,  where  the  statute  merely  provides,  that  an  action  may  be 
brought  against  the  persons  designated  as  liable,  either  jointly  or  severally. 
"  Such  a  provision  neither  expressly  denies  the  general  remedies  given  by 
law  against  debtors,  nor  is  there  any  rule  of  construction  which  attaches  an 
implied  denial  of  those  remedies  to  such  a  clause":  Bke  parte  Van  Siper,  20 
Wend.  614  (per  Cowen,  J.). 

On  the  other  hand  where  the  remedy  given  is  specifically  laid  down  in  the 
statute,  and  the  legislature  plainly  intends  that  such  remedy  should  enter 
into,  and  constitute  a  part  of,  the  creditor's  rights,  he  is  confined  to  the  pro- 
cedure thus  prescribed,  and  cannot  enforce  a  stockholder's  liability  in  any  for» 
eign  tribunal:  Lowry  v.  Inman,  46  N.  Y.  119;  Christensen  v.  Eno,  106  N.  Y, 
97;  60  Am.  Rep.  429;  Nimick  v.  Iron  Works  Co.,  25  W.  Va.  184;  Jesiup  v. 
Carnegie,  80  N.  Y.  441;  36  Am.  Rep.  643;  Drinkwater  v.  Portland  Marine 
By.,  18  Me.  35;  Ericksonv.  Nesmith,  15  Gray,  221;  4  Allen,  233;  Patteraon  v. 
Lynde,  112  111.  196.  The  essence  of  most  of  the  special  remedies  ia,  that  a 
jadgment  must  first  be  obtained  against  the  corporation,  and  ezecntion  re- 
turned unsatisfied  before  the  individual  stockholders  can  be  made  liable,  and 
it  is  obvious  that,  as  these  prerequisites  cannot  be  satisfied  unless  by  applica^ 
tion  to  the  tribunals  of  the  state  in  which  the  corporation  was  created,  non- 
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resident  stockholders  cannot  be  reached  except  through  the  corporation.  A 
■imilar  result  naturally  follows  where,  as  in  Erickson  ▼.  Nesmith,  15  Gray, 
221,  4  Allen,  233,  and  Patterson  y.  Lynde,  112  111.  196,  the  remedy  pre- 
scribed is  by  bill  in  equity,  to  which  the  corporatioa  is  an  iudispensablo 
party. 

In  the  case  of  joint  stock  companies  the  specification  of  a  procedure  may 
have  a  very  diflferent  effect.  Thus,  where  a  New  York  statute  provided  that 
no  suit  could  be  maintained  for  a  debt  of  such  a  company  against  the  indi- 
vidual members  thereof,  until  judgment  had  been  rendered  against  certain 
officers  in  the  name  of  the  company,  and  execution  on  such  judgment  re- 
turned unsatisfied,  it  was  held  in  Taft  v.  Ward,  106  Mass.  518,  Oott  v. 
Dinsmore,  111  Mass.  45,  that,  as  the  statute  had  no  extraterritorial  force, 
and  the  members  of  such  a  company  were,  in  other  states,  mere  copartners, 
they  might  ba  sued  individually  in  Massachusetts  without  previously  re- 
sorting to  the  statutory  procedure. 

When  Stockholders  May  be  Sued  Directly — Suits  in  Equity.  — It  is  laid  dovni 
in  one  case  that,  if  the  corporation  is  actually  insolvent,  a  creditor  may 
under  certain  circumstances  maintain  a  separate  suit  against  a  nonresident 
stockholder,  without  first  obtaining  judgment  against  the  corporation,  even 
though  the  statute  prescribes  such  judgment  and  a  return  of  execution  un- 
satisfied as  prerequisites  to  the  enforcement  of  the  personal  liability  of  such 
stockholder:  Atdlman's  Appeal,  98  Pau  St.  505.  In  the  latter  case  the  cred- 
itor suing  was  the  assignee  of  all  the  claims  against  the  corporation,  and  all 
the  money  derived  from  a  sale  of  its  real  ana  personal  property  had  been 
applied  to  the  indebtedness  without  satisfying  it.  The  court  held  that  it  had 
full  grasp  of  the  whole  case,  and  could  make  no  decree  which  it  was  not 
fully  competent  to  enforce.  They  were  not  required,  it  was  said,  to  settle 
up  the  business  of  a' foreign  corporation.  Nor  were  they  called  upon  to  say 
how  it  would  be  if  the  case  were  not  so.  "  The  reasons  against  a  court  of 
equity  assuming  jurisdiction  over  the  affairs  of  a  foreign  corporation  are 
certainly  very  cogent  and  will  have  to  be  maturely  considered  if  such  ques- 
tion  should  hereafter  arise.  We  do  not  now  say  that  the  court  ought  not  in 
the  exercise  of  a  sound  discretion  to  decline  to  interpose  at  the  suit  of  some 
of  the  creditors  against  some  of  the  stockholders  of  such  a  corporation." 
The  court  distinguished  the  case  before  it  from  an  earlier  one.  Bank  of  Vir- 
ginia V.  Adam,  1  Pars.  Cas.  534,  where  it  was  held  that  no  jurisdiction 
could  be  taken  of  a  suit  by  a  creditor  to  compel  the  stockholders  of  a  Vir- 
ginia corporation  resident  in  Pennsylvania  to  pay  their  subscriptions,  the 
prerequisite  of  such  a  proceeding  being  the  refusal  or  neglect  of  the  corpo- 
ration to  enforce  the  subscription.  "If  stockholders  in  one  state,"  it  was 
there  said,  "  could  be  proceeded  against,  so  might  they  be  in  every  state  of  the 
Union  of  whose  jurisdiction  English  equity  formed  a  part.  Such  proceed- 
ings might  even  be  simultaneous  and  certainly  could  not  fail  to  present 
strange  conflicts  of  decision." 

Suits  at  Law.— la  Flash  v.  Conn,  109  U.  S,  371,  an  adjudication  that  the 
corporation  was  bankrupt  was  held  to  be  a  sufficient  reason  for  allowing  a 
creditor  to  maintain  an  action  at  law  against  a  single  creditor  without  first 
exhausting  his  remedies  against  the  corporation.  The  court  distinguished 
the  cases  in  which  the  statute  made  each  stockholder  liable  for  his  propor- 
tion of  the  debts,  a  form  of  liability  which,  it  was  said,  necessitated  a  resort 
to  equity,  from  cases  like  the  one  under  discussion,  in  which  each  stockholder 
was  individually  liable  for  the  debts  of  the  company  to  an  amount  equal  to 
the  par  value  of  his  stouk.     "This  liability,"  said  Mr.  Justice  Woods,  "in 
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fixed,  and  does  not  depend  on  the  lialnlity  of  other  stockholders.  There  is 
no  necessity  to  bring  in  other  stockholders  or  creditors.  Any  creditor  who 
has  recovered  judgment  against  the  company  and  sued  out  an  execution 
thereon,  which  has  been  returned  unsatisfied,  may  sue  any  stockholder,  and 
no  other  creditor  can."  To  the  same  effect  see  Hodgson  v.  Cheevtr,  8  Mo. 
App.  318;  Paine  v.  Stewart,  33  Conn.  516;  Sackett  Harbor  Bank  v.  Blake,  3 
Rich.  Eq.  225.  So  also  a  stockholder  who  has  been  compelled  to  satisfy  a 
creditor  may  have  contribution  from  another  nonresident  stockholder  in  » 
federal  court,  even  if  the  principal  liability  could  not  have  been  enforced 
anywhere  except  in  the  state  in  which  the  corporation  was  organized:  AlUn 
V.  Fairbanks,  45  Fed.  Rep.  445. 

Foreign  Courts  Will  Not  Interfere  Unless  Complete  Justice  Can  Be  Done. — It 
has  been  stated  that  one  of  the  reasons  which  induced  the  court  in  AuUman'a 
Appeal,  98  Pa.  St.  505,  to  enforce  the  individual  liability  of  the  stockholders 
of  a  foreign  corporation  was  that  the  circumstances  were  such  that  it  had 
"a  full  grasp  of  the  case."  The  fact  that  such  circumstances  do  not  exist 
must,  on  the  other  hand,  be  a  decisive  reason  against  assuming  jurisdiction 
of  a  suit  for  this  purpose.  In  Massachusetts  this  consideration  has  been 
deemed  so  controlling  that  the  effect  of  the  cases  is  said,  in  Post  v.  Toledo  etc 
R.  R.  Co.,  144  Mass.  341,  59  Am.  Rep.  86,  to  be  that  no  suit  whatever  is 
maintainable  in  that  state  to  enforce  the  individual  liability  of  stockholders 
in  foreign  corporations.  The  authorities  cited  for  this  doctrine  are  Erickson 
V.  NesmUh,  16  Gray,  221;  4  Allen,  233;  Hahey  v.  McLean,  12  Allen,  438;  90 
Am.  Dec.  157;  Smith  v.  Mutual  L.  Ins.  Co.,  14  Allen,  336;  New  Haven  Horse 
Nail  Co.  ▼.  Linden  Spring  Co.,  142  Mass.  349.  In  the  last  case  relief  was 
denied  where  the  statute  had  provided  that  if  a  stockholder  had  not  paid  up 
the  face  value  of  his  stock  in  full,  either  in  money  or  in  money's  worth,  he 
could,  upon  the  insolvency  of  the  corporation,  be  made  personally  liable,  at 
the  instance  of  any  creditor  of  the  corporation,  for  the  amount  remaining 
unpaid  or  equitably  due,  even  though  the  stockholders  sued  were  the  sole 
members  of  the  corporation.  The  court  said:  "  The  liability  alleged  is  one 
due  to  the  corporation,  growing  out  of  the  relation  of  these  parties  to  it  as 
stockholders.  The  extent  of  that  liability,  and  the  mode  in  which  it  shall 
be  enforced,  and  the  position  in  which  the  stockholders  are  placed,  must  be 
determined  by  the  laws  of  Connecticut,  and  by  a  tribunal  that  can  control 
the  conduct  and  action  of  the  corporation.  The  mere  appearance  by  attor* 
ney  of  the  defendant  corporation  does  not  enable  this  court  to  do  sa"  It  ia 
obvious  that  such  reasoning  as  this  leaves  no  room  for  the  enforcement  of 
personal  liability  even  to  the  limited  extent  to  which  it  is  conceded  in  other 
jarisdictions.  Under  the  circumstances  in  question,  where  the  stockholders 
sued  constitute  the  entire  corporation,  the  result  of  the  doctrine  propounded 
is  either  an  entire  denial  of  justice,  or,  at  best,  the  necessity  for  two  suits 
where  one  would  have  been  sufficient.  In  this  respect  the  case  is  distin* 
guishable  from  Patterson  r.  Lynde,  112  111.  196,  in  which  it  was  held  that  a 
bill  was  not  maintainable  to  compel  a  portion  of  the  stockholders  to  pay  their 
subscriptions,  and  satisfy  the  claim  of  a  creditor  of  the  corporation.  "It  is 
simply  impossible  in  this  suit,"  said  Scholfield,  0.  J.,  "to adjust  any  equities, 
because  the  necessary  parties  are  not,  and  cannot  be,  brought  before  the 
court.  At  most,  the  decree  could  but  affect  the  unpaid  stock  of  the  two  de> 
fendants,  Lynde  and  Cable.  A  decree  as  to  the  corporation,  and  as  to  cred< 
itors  and  stockholders  not  personally  before  the  oourt,  would  be  vain  and 
worthless.  The  necessary  account  could  not  be  taken,  and,  if  taken,  the 
rights  of  the  parties,  as  fixed  thereby,  could  not  be  ascertained."    It  is  to 
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be  noticed,  however,  that  the  proper  remedy  in  Oregon,  the  statute  of  which 
was  under  consideration,  had  been  held  to  be  in  equity,  and  this  rendered  it 
absolutely  necessary  to  resort  to  the  domestic  tribunal  for  a  remedy.  What 
decision  would  have  been  rendered  in  Patterson  v.  Lynde,  112  111.  196,  if  the 
personal  liability  imposed  had  been  of  the  same  general  character  as  that 
•with  which  the  court  had  to  deal  in  New  Haven  Horse  Nail  Co.  v.  Linden 
Spring  Co.,  142  Mass.  349,  is  not  intimated  by  the  court.  But  the  later  case. 
Young  v.  Farwell,  139  111.  326,  shows  a  disposition  to  adopt  the  views  of  the 
Massachusetts  court.  It  was  there  laid  down,  as  a  general  principle,  that  a 
creditor  of  an  insolvent  corporation,  organized  under  the  laws  of  another 
state,  must  first  seek  a  remedy  in  the  courts  of  that  state,  and  there  have 
authoritatively  determined  the  respective  relations  of  creditors  and  stock- 
holders of  the  corporation  toward  the  corporation  and  toward  each  other, 
and  that  then,  if  it  should  become  necessary,  their  rights,  as  respects  stock- 
holders, in  the  foreign  state  might  be  enforced  in  the  courts  of  that  state. 

Following  its  previous  rulings  the  Massachusetts  court  declared  in  Banh 
of  North  America  v.  Rindge,  154  Mass.  203,  26  Am.  St.  Rep.  240,  that  a  resi- 
dent  of  New  York  cannot  maintain  an  action  against  a  resident  of  California 
to  establish  his  personal  liability  for  the  debt  of  a  corporation  having  no 
place  of  business  in  Massachusetts,  and  organized  under  the  laws  of  Kansas, 
providing  for  special  and  limited  liability  of  a  stockholder,  when  his  liability 
as  such  stockholder  has  not  been  determined  in  the  latter  state.  A  similar 
doctrine  seems  to  prevail  in  New  Hampshire  also:  Rice  v.  Hosiery  Co.,  56  N.  H. 
114.  There  a  creditor  of  a  corporation  created  nnder  the  laws  of  Ohio  filed 
a  bill  to  enforce  the  individual  liability  of  the  stockholders,  who  were  alleged 
to  Im  responsible  for  any  debt  dae  by  the  corporation  to  any  laborer  em- 
ployed by  it.  It  appeared  that  the  corporation  before  its  bankruptcy  had 
removed  all  its  property  from  the  state  of  New  Hampshire,  where  it  had 
been  carrying  on  a  manufacturing  business,  and  that  it  therefore  had  no 
assets  for  the  court  to  fasten  upon;  that  none  of  the  stockholders  were  resi- 
dent in  New  Hampshire,  and  that  only  one  of  them  had  property  there. 
Under  these  circumstances,  it  was  held  that  comity  did  not  require  the  court 
to  give  effect  to  the  foreign  statute.  Some  stress  was  laid  on  the  fact  that 
there  was  no  recital  in  the  bill  by  which  the  court  conld  be  informed  by 
what  remedial  process  the  individual  liability  of  stockholders  was  enforced 
in  Ohio,  and  that  it  might  happen  that,  by  entertaining  the  suit,  a  remedy 
would  be  afforded  in  New  Hampshire  which  was  denied  to  persons  in  the 
state  in  which  the  corporation  was  organized.  The  case  is  somewhat  unsat- 
isfactory, as  the  actual  opinion  of  the  court,  supposing  the  pleadings  not  to 
have  been  defective,  is  only  a  matter  of  inference.  The  language  used,  how* 
ever,  is  such  aa  to  lead  to  the  conclusion  that  the  Massachusetts  doctrine 
would  have  been  followed,  EricksoH  v.  Neamithf  15  Gray,  221,  4  Allen,  233^ 
being  cited  with  approbation. 

The  expressions  employed  in  the  opinions  in  the  oases  cited  in  the  present 
subdivision  are  extremely  broad  and  comprehensive,  bat  possibly  it  was  not 
intended  to  deny  that  jurisdiction  might  be  entertained  of  this  class  of  suits 
in  any  ease.  Upon  general  principles,  it  is  difficult  to  see  upon  what  ground 
a  foreign  court  would  feel  itself  constrained  to  refase  the  application  of  a 
creditor  claiming  nnder  a  statute  which  gave  him  a  direct  remedy  against 
the  stockholders,  and  which  could  not  be  interpreted  as  requiring  such 
remedy  to  be  enforced  either  through  the  corporation  or  against  all  the 
stockholders  at  once.  In  Haltey  v.  McLean,  12  Allen,  439,  90  Am.  Dec.  167, 
Mr.  Justice  Foster  seemed  to  lean  against  the  exercise  of  comity  even  in 
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each  cases,  and  referred  to  the  doubts  which  had  been  expressed  on  the  snb* 
ject  in  Drinkwater  v.  Portland  Marine  By.,  18  Me.  37,  but  the  point  was 
expressly  waived  as  not  being  involved  in  the  case.  The  later  cases  do  not 
deal  with  a  statute  imposing  this  quasi-partuership  liability,  nor  is  there 
any  deHnite  intimation  by  the  judges  as  to  what  would  be  their  ruling,  if 
such  a  statute  were  to  come  under  consideration. 

Judgment  Against  Corporation,  When  Not  Necessary  a»  a  Prerequisite  to  an 
Action  at  Law. — A  good  many  cases  hold  that,  if  no  statutory  condition  is 
imposed  requiring  creditors  to  proceed  first  against  the  corporation,  the  in- 
dividual liability  of  stockholders  is  regarded  as  primary;  and  that  an  action 
to  enforce  the  liability  is  maintainable,  without  having  first  obtained  a  judg- 
ment  against  the  corporation,  and  an  execution  returned  unsatisfied:  See 
note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St.  Rep.  850-852.  Wher- 
ever the  domestic  tribunals  have  placed  this  construction  upon  the  statute, 
it  will  be  adopted  in  all  foreign  courts,  agreeably  to  the  general  rule  in  such 
cases:  AldricJi  v.  Anchor  Coal  etc.  Co.  (Oregon  Sup.  Ct.,  April  10,  1893),  in 
which  the  effect  of  the  California  statute  came  in  question. 

Foreign  Suits  in  Aid  of  Proceedings  in  the  Domestic  Forum. — The  Massa* 
ehnsetts  court,  although  refusing  to  enforce  directly  the  indiridnal  liability 
of  stockholders  in  a  foreign  corporation  has  entertained  a  bill  againBt  th« 
officers  of  such  a  corporation  for  discovery  of  the  names  of  its  stockholders, 
and  of  the  number  of  shares  held  by  each,  in  order  that  their  liability  might 
b«  enforced  in  the  domestic  forum:  Post  t.  Toledo  etc  R,  B.  Co.,  144  Masa. 
S41;  69  Am.  Rep.  86. 
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EAsraiHT  ow  LiOHT— Prescrifj'ion.— The  prevalent  mle  in  the  United 
States  is,  that  an  easement  in  the  unobstructed  passage  of  light  over  aa 
adjoining  close  cannot  be  acquired  by  prescription. 

Easkhbmt  or  Ltoht,  When  Not  Implied  From  Grant  ov  Land. — A 
grant  of  the  right  to  the  use  of  light  and  air  is  not  implied  from  the 
conveyance  of  a  house  with  windows  overlooking  the  land  of  the  grantor; 
nor,  where  the  owner  of  two  adjacent  lots  conveys  one  of  them,  will  a 
grant  of  an  easement  of  light  and  air  be  implied  from  the  nature  and 
nses  of  the  structure  existing  on  the  lot  at  the  time  of  the  conveyance, 
or  from  the  necessity  of  such  easement  to  the  convenient  enjoyment  of 
the  property.  ♦ 

Basbmsmts. — Thk  Right  to  Have  LiOEtr  and  Air  enter  the  windows  of 
a  building  over  an  adjoining  lot  may  exist  by  express  grant  or  covenant. 

Kasembnt  or  Light,  Grant  or,  Construed. — Where  a  lease  contains  a 
provision  to  the  effect  that  the  lessor  "shall  not  build  at  the  rear  of  th« 
demised  premises  nearer  than  twenty -five  feet,"  and  that  "no  obstrno* 
tion  higher  than  six  feet  shall  be  placed  in  such  manner  as  to  obstruct 
light  to  said  premises,"  and  also  refers  to  "a  space  in  the  yard  at  the 
rear,"  as  a  part  of  those  premises,  the  true  meaning  of  the  words  is, 
that  no  obstruction  of  the  height  specified  shall  be  so  placed  on  any  side 
of  the  premises  as  to  obstruct  the  passage  of  light  to  the  said  premises, 
and  not  merely  that  no  such  obstruction  shall  be  placed  in  the  rear  of 
the  premises.     Hence  in  an  action  for  the  rent  of  those  premises,  in 
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which  the  lessee  seeks  to  recoup  damages  for  the  lessor's  breach  of  the 
covenants  in  the  lease,  the  lessee  is  entitled  to  prove,  if  he  can,  that  a. 
building  erected  by  the  lessor  not  to  the  rear,  but  alongside,  of  th» 
leased  premises  is  so  placed  as  to  obstruct  the  passage  of  light  to  any 
part  thereof,  including  the  space  in  the  yard. 

Landlord  and  Tenant — What  Amounts  to  Eviction  bt  Landlord.— > 
In  order  to  constitute  an  eviction,  it  is  not  necessary  that  there  should 
be  an  actual  physical  expulsion.  Acts  of  a  grave  and  permanent  char* 
acter,  which  amount  to  a  clear  indication  of  intention  on  the  landlord'* 
part  to  deprive  the  tenant  of  the  enjoyment  of  the  demised  premisM, 
amount  to  an  eviction. 

Landlord  and  Tenant — Landlord's  Right  to  Rent  Not  Forvbitbd  bt 
Whonqfui.  Act. — The  wrongful  act  of  the  landlord  does  not  debar  him 
from  a  recovery  of  rent,  unless  the  tenant  by  such  act  has  been  deprived 
in  whole,  or  in  part,  of  the  possession,  either  actually  or  constructively,^ 
or  the  premises  rendered  useless. 

Landlord  and  Tenant — Tenant's  Right  to  Abandon,  When  Deemed 
Waived. — If  the  tenant  makes  no  surrender  of  the  possession  of  the 
demised  premises,  but  continues  to  occupy  them  after  the  commissioa 
of  acts  on  the  landlord's  part  which  would  have  justified  him  in  aban* 
doning  them,  he  will  be  deemed  to  have  waived  hia  right  to  abandon; 
nor,  in  such  case,  can  he  sustain  a  plea  of  eviction  by  showing  that 
there  were  circumstances  which  would  have  justified  him  in  leaving  the 
premises. 

Landlord  and  Tenant — Recoupment  of  Damaqbs  in  Action  tor  Rent. 
Where  a  lessee  has  remained  in  possession  of  the  demised  premises  after 
the  lessor  has  so  acted  that  be  would  be  justified  in  leaving  them,  and 
has  thus  forfeited  his  right  to  plead  eviction  as  a  bar  to  an  action  for 
the  recovery  of  rent,  he  may  nevertheless,  in  such  an  action,  recoup 
against  the  rent  claimed  such  damages  as  he  may  have  sustained  by 
reason  of  the  landlord's  breach  of  the  covenants  in  the  lease. 

Judgment  in  Forcible  Entbt  and  Detainer,  How  Fab  Conclusive. — 
The  judgment  in  a  forcible  detainer  suit,  being  conclusive  only  as  to 
the  right  of  possession,  and,  in  a  certain  class  of  cases,  as  to  the  exist* 
ence  of  the  relation  of  landlord  and  tenant  between  the  parties,  and  as 
to  the  tenant's  wrongful  holding  over,  cannot  operate  as  res  adjudicata, 
so  as  to  debar  the  tenant  from  recouping,  in  a  subsequent  action  for  the 
recovery  of  the  rent  of  the  demised  premises,  the  damages  which  he 
has  sustained  through  the  landlord's  breach  of  the  covenants  in  the  lease. 

AssuMPiT  for  use  and  occupation  of  certain  premises  in  the 
city  of  Chicago,  described  in  the  case  as  follows:  "  All  those 
premises  situate  ....  in  the  city  of  Chicago  ....  known 
and  described  as  follows,  to  wit:  The  basement  of  the  build- 
ing known  as  Nob.  201,  203,  and  205  So.  Canal  street, 
Chicago,  being  a  space  50  feet  by  70  feet,  more  or  less;  also 
the  store  floor  of  part  of  said  building,  and  known  as  Nos. 
201  and  203  So.  Canal  street,  being  a  space  50  feet  by  50 
feet,  more  or  less;  also  a  space  in  the  yard  at  the  rear  of  said 
building  commencing  at  the  N.  W.  quarter  of  said  building, 
then  west  25  feet,  then  south  25  feet,  then  east  25  feet  to 
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"building,  together   with    steam-power    not    to    exceed    ten 
horse-power,  said  steaiu-power  to  be  furnished  ten  hours  per 
day,  Sundays  and  holidays  excepted;  said  premises  hereby 
leased  to  be  used  and  occupied  as  a  marble  works  and  kin- 
dred business,  and  in  no  manner  as  to  damage  or  interfere 
with  tenants  of  adjoining  property."     In  the  lease  was  the 
following  stipulation:  "  Party  of  the  first  part  (Springer)  shall 
not  build  at  the  rear  of  said  premises  nearer  than  twenty-five 
feet,  and  no  obstruction  higher  than  six  feet  shall  be  placed 
in  such  manner  as  to  obstruct  light  to  said  premises;  and 
party  of  the  second  part  shall  at  all  times  have  the  use  and 
free  access  through  all  now  existing  alleys  leading  to  rear  of 
said  premises."    The  demised  building  was  of  two  stories 
and  ran  back  fifty  feet  from  the  street,  the  remainder  of  the 
lot  being  the  open  space  referred  to  in  the  lease.     There  were 
windows  on  every  side  of  the  house,  and  at  the  date  of  the 
lease  the  adjacent  land    was  vacant,  the   nearest  building 
being  about  thirty  feet  distant.     In  1885,  the  year  after  the 
lease  was  executed,  the  landlord  erected  a  five-story  building, 
the  north  wall  of  which  was  immediately  contiguous  to  the 
south  wall  of  the  leased  building.     The  new  building  ran 
back  seventy-five  feet  from  the  street,  overlapping  the  leased 
building  towards  the  rear  by  twenty-five  feet.     Evidence  was 
also  introduced,  showing  that  the  landlord  had  erected  boiler 
and  machine  shops  in  the  rear  of  the  leased  building,  and 
placed  various  obstructions  in  the  alleys  and  space  to  the  rear 
of  said  building.     Besides  the  suit  in  assumpsit,  the  lessor 
brought  suit  upon  a  note  alleged  to  have  been  given  for  rent, 
and  instituted  three  proceedings  of  distress  for  rent.    The 
lessee  also  brought  an  action  on  the  case  to  recover  damages 
hr  the  obstruction  of  his  lights  by  the  new  building.     The 
ipecial  pleas  filed  to  the  suit  on  the  note  and  in  the  distress 
proceedings  alleged  that  the  covenants  in  the  lease  had  been 
violated  by  the  erection  of  the  new  building  and  by  the  other 
Dbstructions  above  referred  to.     All  the  suits  were  eventually 
consolidated  and  tried  together.     The  plaintiflF  proved  that  no 
rent  had  been  paid  from  October,  1887,  to  July  17,  1888,  and 
also  introduced  in  evidence,  against  the  objection  of  the  de- 
fendant, the  record  of  a  judgment  in  a  forcible  entry  and  de- 
tainer suit  by  which  the  plaintiff  was  declared  to  be  entitled 
to  the  possession  of  the  leased  premises.     Springer  had  judg- 
ment for  two  thousand  nine  hundred  and  seven  dollars  and 
fifty  cents  against  Keating,  and,  in  the  action  on  the  case  for 

AM.  ST.  SiKt.,  Vol.  XXXVIL— 12 


178  Keating  v.  Sprinqeb.  [Illiiiois, 

the  obstruction  of  Keating's  light,  Springer  was  found  not 

guiltj. 

Hanecy  and  Merrickj  for  the  appellant. 

Allan  0.  Story,  for  the  appellee. 

*•*  Maqbudee,  J.  In  this  case  many  questions  of  fact 
and  law  are  discussed  by  counsel  in  their  briefs,  but  the 
record  is  not  in  such  shape  as  to  authorize  us  to  consider  any 
of  these  questions,  except  that  which  arises  out  of  the  refusal 
of  the  trial  court  to  admit  certain  oflFered  evidence,  as  herein- 
after stated.  The  trial  was,  by  agreement,  before  the  court 
without  a  jury,  and  resulted  in  a  judgment  for  the  plaintiff, 
which  has  been  aflSrmed  by  the  appellate  court.  The  judg- 
ment of  the  latter  court  is  conclusive  as  to  the  findings  of 
fact.  No  "  written  propositions  to  be  held  as  law  in  the  de- 
cision of  the  case"  were  submitted  to  the  court  on  the  trial 
below  by  either  side,  in  accordance  with  section  42  of  the 
Practice  Act;  and  hence  no  question  of  law  is  presented  for 
our  determination,  unless  the  errors  assigned  as  to  the  ad- 
mission or  exclusion  of  evidence  necessarily  involve  the  con- 
sideration of  such  a  question:  First  Nat.  Bank  v.  Haskell,  124 
111.  587;  Myera  v.  Union  Nat.  Bank,  128  111.  478;  HaU  v.  Cox, 
144  111.  532. 

The  evidence  tends  to  show  that  a  strong  light  is  necessary 
for  such  business  of  manufacturing  and  polishing  marble  as 
appellant  was  engaged  in,  and  that  the  demised  premises 
were  selected  by  the  appellant  for  that  business,  mainly 
because  of  their  freedom  from  surrounding  obstructions  to  the 
supply  of  light.  Accordingly,  the  defendant  below  offered  to 
prove  that  the  erection  of  the  Springer  building  on  the  south 
***  side  of  the  Keating  building  prevented  the  entry  of  light 
into  the  latter  from  the  south  and  west.  Upon  objection  by 
the  plaintiff  the  court  refused  to  receive  the  testimony,  and 
an  .exception  was  taken  to  its  ruling  by  the  defendant.  The 
action  of  the  trial  court  was  correct,  if  there  is  no  express 
covenant  or  agreement  in  the  lease,  obligating  the  landlord 
to  permit  the  light  to  pass  over  the  south  lot  into  the  leased 
premises. 

The  English  doctrine  is  that,  "If  one  who  has  a  house  with 
windows  looking  upon  his  own  vacant  land  sell  the  same, 
he  may  not  erect  upon  his  vacant  land  a  structure  which 
shall  essentially  deprive  such  house  of  the  light  through  its 
windows:  Washburn  on  Easements  and  Servitudes,  page  492, 
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par.  6.  This  doctrine,  however,  does  not  prevail  in  the  ma- 
jority of  the  American  states.  It  is  lield  to  be  inapplicable  in  a 
country  like  this,  where  the  use,  value,  and  ownership  of  land 
are  constantly  changing.  Air  and  light  are  the  common 
property  of  all.  The  owner  of  a  lot  cannot  be  presumed  to 
have  assented  to  an  encroachment  thereon,  if  he  has  permitted 
the  light  and  air  to  pass  over  it  into  the  windows  of  his 
neighbor's  house  situated  upon  the  adjoining  lot.  The  actual 
enjoyment  of  the  air  and  light  by  the  latter  is  upon  his  own 
premises  only.  The  prevalent  rule  in  the  United  States  is 
that  an  easement  in  the  unobstructed  passage  of  light  over  an 
adjoining  close  cannot  be  acquired  by  prescription:  2  Wood- 
fall's  Landlord  and  Tenant,  page  703,  and  notes;  1  Taylor's 
Landlord  and  Tenant,  sees.  239, 380,  and  notes;  Keata  v.  HugOf 
115  Mass.  204;  15  Am.  Rep.  80;  Mullen  v.  Strieker,  19  Ohio  St. 
135;  2  Am.  Rep.  379.  In  the  early  case  of  Gerbery.  Grahel,  16 
111.  217,  this  court  held  that  such  a  right  might  V9  so  acquired, 
but  in  the  later  case  of  Guest  v.  Reynolds^  68  111.  478,  18  Am. 
Rep.  570,  the  Gerber  case  was,  in  effect,  overruled;  and  it  was 
held  that  "  a  prescriptive  right,  springing  up  under  the  nar- 
row limitation  in  the  English  law,  to  prevent  obstructions  to 
window  lights,"  ....  "cannot  be  applied  to  the  growing 
cities  and  villages  of  this  country  without  working  the  most 
mischievous  consequences,  and  has  never  been  deemed  a  part 
of  our  law." 

*•'  It  is  established  by  the  weight  of  American  authority 
that  a  grant  of  the  right  to  the  use  of  light  and  air  will  not 
be  implied  from  the  conveyance  of  a  house  with  windows 
overlooking  the  land  of  a  grantor,  and  that  where  the  owner 
of  two  adjacent  lots  conveys  one  of  them,  a  grant  of  an  ease- 
ment for  light  and  air  will  not  be  implied  from  the  nature  or 
use  of  the  structure  existing  on  the  lot  at  the  time  of  the  con- 
veyance, or  from  the  necessity  of  such  easement  to  the  con- 
venient enjoyment  of  the  property:  Keats  v.  Hugo,  115  Mass. 
204;  15  Am.  Rep.  80;  Mullen  v.  Strieker,  19  Ohio  St.  135;  2 
Am.  Rep.  379;  1  Wood's  Landlord  and  Tenant,  sec.  209,  pp. 
422-424,  and  note;  Morrison  v.  Marquardt,  24  Iowa,  35;  92 
Am.  Dec.  444.  "A  grant  by  the  owner  of  two  adjoining  lots 
of  one  of  them  does  not  imply  the  right  of  an  unobstructed 
passage  of  light  and  air  over  the  other":  2  Woodfall's  Land- 
lord and  Tenant,  703,  and  note.  "  The  law  of  implied  grants 
and  implied  reservations,  based  upon  necessity  or  use  alone, 
should  not  be  applied  to  easements  for  light  and  air  over  the 


180  Keatinq  v.  Spbingeb.  [Illinois^ 

premises  of  another":  Mullen  v.  Strieker^  19  Ohio  St.  135;  2 
Am.  Rep.  379;  Haveratick  v.  Sipe,  33  Pa.  St.  368;  Keiper  v. 
Klein,  51  Ind.  316. 

It  follows  that  a  landlord  will  not  be  liable  for  obstructing 
his  tenant's  windows  by  building  on  the  adjoining  close,  in 
the  absence  of  any  covenant  or  agreement  in  the  lease  forbid- 
ding  him  to  do  so:  Myers  v.  Gemmel,  10  Barb.  537;  Palmer  v. 
Wetmore,  2  Sand.  316;  Keiper  v.  Klein,  51  Ind.  316;  2  Wood- 
fell's  Landlord  and  Tenant,  703,  and  note. 

But  the  authorities  all  agree  that  the  right  to  have  the 
light  and  air  enter  the  windows  of  a  building  over  an  adjoin- 
ing lot  may  exist  by  express  grant,  or  by  virtue  of  an  express 
covenant  or  agreement:  Hilliard  v.  New  York  etc.  Gas  Coal 
Co.,  41  Ohio  St.  662;  52  Am.  Rep.  99;  Brooks  v.  Reynolds,  106 
Mass.  31;  Keats  v.  Hugo,  115  Mass.  204;  15  Am.  Rep.  80; 
Morrison  v.  Marquardt,  24  Iowa,  35;  92  Am.  Dec.  444 

The  question  then  arises  whether  the  erection  of  the  Springer 
building  could  have  been  regarded  as  a  violation  of  the  express 
terms  of  the  lease,  if  proof  had  been  admitted  showing  that  it 
obstructed  the  light  necessary  to  carry  on  the  business.  The 
*•*  lease  contains  the  following  provision:  "  Party  of  the  first 
part  shall  not  build  at  the  rear  of  said  premises  nearer  than 
twenty-five  feet,  and  no  obstruction  higher  than  six  feet  shall 
be  placed  in  such  manner  as  to  obstruct  light  to  said  prem- 
ises.'* The  meaning  of  the  word  "  premises,"  as  here  used,  is 
not  to  be  restricted  to  the  Keating  building  alone,  but  em- 
braces also  the  space  in  the  rear  thereof.  The  lease  speaks 
of  "all  those  premises  ....  described  as  follows";  and 
then  mentions,  as  constituting  those  premises:  1.  The  base- 
ment; 2.  The  store  floor;  "also  a  space  in  the  yard  at  the 
rear'*  twenty-five  feet  deep.  The  space  in  the  rear  is  as  much 
a  part  of  the  premises  demised  as  the  basement  and  the 
store  floor.  Therefore  the  appellee  agreed  that  he  would  not 
build  nearer  than  twenty-five  feet  to  the  west  line  of  the  de- 
mised space  west  of  the  Keating  building,  which  space  was 
twenty-five  feet  wide  from  east  to  west.  The  Springer  build- 
ing was  seventy-five  feet  deep,  while  the  Keating  building 
was  only  fifty  feet  deep.  It  follows  that  the  extension  of  the 
former  west  of  the  rear  of  the  latter  was  south  of  said  space 
in  thm  yard  at  the  rear.  The  north  wall  of  the  Springer 
building  did  not  extend  further  west  than  the  west  line  of 
said  space  in  the  yard;  and  consequently  the  whole  of  the 
Springer  building  was  south  of  the  demised  premises.    Hence, 
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vre  think  counsel  for  appellee  is  right  in  the  contention  that 
no  part  of  that  building  can  be  considered  as  an  obstruction 
placed  in  the  rear  or  to  the  west  of  the  premises  leased  to 
appellant.  But  we  cannot  agree  with  counsel  in  so  constru- 
ing the  language  of  the  provision  as  to  limit  it  to  obstructions 
placed  in  the  rear.  The  landlord  does  not  agree  that  no  ob- 
struction higher  than  six  feet  shall  be  placed  in  the  rear  in 
such  manner  as  to  obstruct  light  to  said  premises.  His  agree- 
ment is  that  no  obstruction  higher  than  six  feet  shall  be 
placed,  whether  to  the  north  or  to  the  west  or  to  the  south, 
in  such  manner  as  to  obstruct  light  to  said  premises;  that  is, 
to  said  space  in  the  rear  as  well  as  to  said  building.  The 
Springer  building — a  brick  structure  five  stories  *"  high — 
was  so  constructed  that  its  north  wall  joined  the  south  wall 
of  the  Keating  building  and  the  south  line  of  the  space  in  the 
yard  at  the  rear  thereof.  In  view  of  the  express  provision  in 
the  lease,  as  above  quoted  and  construed,  we  are  of  the  opin- 
ion that  the  defendant  below  was  entitled  to  prove,  if  he 
could,  that  the  Springer  building  was  an  obstruction  placed 
in  such  manner  as  to  obstruct  light  to  said  premises,  and 
that  the  trial  court  should  have  admitted  the  proof  upon  that 
subject  when  offered. 

It  is  claimed,  however,  that  the  offered  evidence  was  prop- 
erly rejected  because  this  suit  is  for  rent  accruing  during  a 
period  while  the  tenant  was  in  possession.  In  order  to  con- 
stitute an  eviction  it  is  not  necessary  that  there  should  be  an 
actual  physical  expulsion.  Acts  of  a  grave  and  permanent 
character,  which  amount  to  a  clear  indication  of  intention  on 
the  landlord's  part  to  deprive  the  tenant  of  the  enjoyment  of 
the  demised  premises  will  constitute  an  eviction:  Hayner  v. 
Smith,  63  111.  430;  14  Am.  Rep.  124.  If  the  acts  of  the  land- 
lord are  such  as  merely  tend  to  diminish  the  beneficial  enjoy- 
ment of  the  premises,  the  tenant  is  still  bound  for  the  rent  if 
he  continues  to  occupy  the  premises.  Unless  he  abandons 
the  premises  his  obligation  to  pay  the  rent  remains:  Skally  v. 
Shutej  132  Mass.  367.  We  said  in  Chicago  Legal  News  Co.  v. 
Browne,  103  111.  317:  "  The  rule  is  well  settled  that  the  wrong- 
ful act  of  the  landlord  does  not  debar  him  from  a  recovery  of 
rent  unless  the  tenant  by  such  act  has  been  deprived  in  whole 
or  in  part  of  the  possession,  either  actually  or  constructively, 
or  the  premises  rendered  useless:  Edgerlon  v.  Page,  20  N.  Y. 
284;  Halligan  v.  Wade,  21  111.  470;  74  Am.  Dec.  108;  Lead- 
beater  V.  Both,  25  111.  587." 
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To  evict  a  tenant,  according  to  the  original  signification  of 
the  word,  is  to  deprive  him  of  the  possession  of  the  land.  But 
the  landlord,  without  being  guilty  of  an  actual  physical  dis- 
turbance of  the  tenant's  possession,  may  yet  do  such  acts  a» 
will  justify  or  warrant  the  tenant  in  leaving  the  premises. 
The  latter  may  abandon  the  premises  in  consequence  of  such 
**®  acts,  or  he  may  continue  to  occupy  them.  If  he  abandon* 
them,  then  the  circumstances  which  justify  such  abandon- 
ment, taken  in  connection  with  the  act  of  abandonment  itself^ 
will  support  a  plea  of  eviction  as  against  an  action  for  rent. 
If,  however,  the  tenant  makes  no  surrender  of  the  possession, 
but  continues  to  occupy  the  premises  after  the  commission  of 
the  acts  which  would  justify  him  in  abandoning  them,  he  will 
be  deemed  to  have  waived  his  right  to  abandon,  and  he  can- 
not sustain  a  plea  of  eviction  by  showing  that  there  were  cir- 
cumstances which  would  have  justified  him  in  leaving  the 
premises.  Hence  it  has  been  held  that  there  cannot  be  a 
constructive  eviction  without  a  surrender  of  possession.  It 
would  be  unjust  to  permit  the  tenant  to  remain  in  possession 
and  then  escape  the  payment  of  rent  by  pleading  a  state  of 
facts  which,  though  conferring  a  right  to  abandon,  had  been 
unaccompanied  .by  the  exercise  of  that  right:  Edgerton  v. 
Page,  20  N.  Y.  284;  Boreel  v.  Lawton,  90  N.  Y.  293;  43  Am. 
Rep.  170;  De  Witt  v.  Pierson,  112  Mass.  8;  17  Am.  Rep.  58^ 
Warren  v.  Wagner,  75  Ala.  188;  51  Am.  Rep.  446;  Wright  v. 
Lattin,  38  111.  293;  1  Taylor's  Landlord  and  Tenant,  8th  ed.» 
Bees.  380,  381,  and  notes;  2  Wood's  Landlord  and  Tenant,  2d 
ed.,  sec.  477,  pp.  1104-1106;  Alger  v.  Kennedy,  49  Vt.  109;  24 
Am.  Rep.  117;  Scott  v.  Simons,  54  N.  H.  426;  Jackson  v.  Eddy^ 
12  Mo.  209. 

But  though  the  tenant  will  not  be  allowed  to  plead  eviction 
as  a'bar  to  the  recovery  of  rent,  where  he  has  remained  in 
possession  after  the  performance  of  the  acts  which  would  have 
justified  him  in  leaving  the  premises,  yet  he  is  not  for  that 
reason  without  remedy.  In  those  states  where  the  doctrine 
of  recoupment  is  recognized,  he  may  recoup  such  damages  as 
he  may  have  sustained  by  reason  of  the  acts  of  the  landlord 
against  the  rent  sought  to  be  recovered:  1  Taylor's  Landlord 
and  Tenant,  sec.  374;  2  Taylor's  Landlord  and  Tenant,  sec. 
631;  2  Wood's  Landlord  and  Tenant,  sec.  477,  p.  1107;  Ed- 
gerton V.  Page,  20  N.  Y.  284;  Warren  v.  Wagner,  75  Ala.  188; 
61  Am.  Rep.  446.  Taylor,  in  his  work  on  Landlord  and 
Tenant,  section  631,  says:  "  By  the  law  of  recoupment,  a» 
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now  established  in  many  of  the  United  States,  the  tenant  can 
*•''  avail  himself,  as  a  defense  pro  tanto  to  an  action  of  debt 
for  rent,  of  the  landlord's  breach  of  his  covenants."  The  doc- 
trine of  recoupment  is  recognized  in  this  state,  and  has  been 
applied  in  proceedings  begun  by  the  issuance  of  distress  war- 
rants, and  in  actions  for  rent:  Wright  v.  Lattin,  38  111.  293; 
Lindley  v.  Miller,  67  111.  244;  Lynch  v.  Baldwin^  69  111.  210; 
Pepper  v.  Rowley,  73  111.  262. 

In  Lynch  v.  Baldwin,  69  111,  210,  where  the  landlord  had  is- 
sued a  distress  warrant  we  said:  "  As  to  recouping  damages 
for  any  loss  or  injury  sustained  by  the  tenant,  we  have  no 
doubt  that  it  may  be  done,  as  they  grow  out  of  the  same 
transaction.  The  object  of  this  inquiry  is  to  ascertain  the 
amount  of  rent  due;  and  if  the  acts  of  the  landlord  impaired 
the  value  of  the  use  of  the  premises,  then  the  tenant  should 
not  pay  the  same  rent  as  if  the  landlord  had  done  no  act  to 
reduce  such  value." 

In  Pepper  v.  Rowley,  73  111.  262,  which  was  an  action  to  re- 
cover rent  due  under  a  lease,  we  said:  "If  there  has  been  a 
breach  of  any  covenant  contained  in  the  lease,  whatever 
damage  appellee  has  sustained  in  consequence  thereof  may 
be  recouped  in  this  action  from  the  amount  of  rent  due  under 
the  lease." 

In  the  case  at  bar,  the  consolidated  proceeding  not  only  in- 
cludes a  suit  for  rent,  but  also  several  proceedings  begun  by 
the  issuance  of  distress  warrants;  and  the  stipulation  per- 
mits the  defendant  to  introduce,  under  the  general  issue, 
**  any  defense  and  also  any  setoflf,  whether  matter  of  contract 
or  tort,  that  he  may  have,  in  the  same  manner  ....  as  if 
epecifically  pleaded."  We  therefore  think  that  the  oflFered 
testimony  as  to  the  eflFect  of  the  erection  of  the  Springer 
building  upon  the  supply  of  light  should  have  been  received, 
in  order  that  any  damages,  which  the  defendant  may  have 
sustained  thereby,  might  be  recouped  in  reduction  of  the 
amount  of  recovery;  and  that  defendant  was  not  precluded 
from  showing  such  damages  by  his  failure  to  surrender  pos- 
session at  an  earlier  date. 

***  Even  if  the  offered  testimony  was  not  admissible  as 
tending  to  show  damages  by  way  of  recoupment,  it  was  com- 
petent, under  the  declaration  in  the  action  brought  by  Keating 
against  Springer,  to  recover  damages  for  cutting  off  the  light 
by  the  erection  of  the  Springer  building.  Under  the  stipula- 
tion, nut  only  were  the  suits  brought  by  Springer  to  b«  tried 
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together,  but  also  with  them  was  consolidated  for  trial  at  the 
same  time  the  action  in  case  which  Keating  brought  against 
Springer.  It  is  well  settled  that,  although  the  omission  of 
the  landlord  to  perform  his  covenants  may  not  amount  to  an 
eviction,  nor  operate  as  a  bar  to  his  claim  for  rent,  yet  the 
lessee  has  his  remedy  by  an  action  to  recover  damages  for  a 
breach  of  the  covenant:  Warren  v.  Wagnerj  75  Ala.  188;  51 
Am.  Rep.  446;  Chicago  Legal  News  Co  v.  Browney  103  111.  317; 
Lounshery  v.  Snyder,  31  N.  Y.  514;  Wright  v.  Lattin,  38  111.  293; 
Royce  v.  Guggenheim,  106  Mass.  201;  8  Am.  Rep.  322;  1  Tay- 
lor's Landlord  and  Tenant,  sees.  379,  381,  and  notes;  2  Wood's 
Landlord  and  Tenant,  sec.  477,  page  1107. 

It  is  furthermore  claimed  by  the  appellant,  that  all  the 
matters  set  up  in  defense  or  as  ground  of  recovery  by  the 
defendant  in  the  present  consolidated  suits  were  extinguished 
by  the  judgment  in  the  forcible  detainer  suit,  and  that  said 
judgment  operates  as  res  judicata,  so  as  to  bar  all  appellant's 
rights  of  recovery  or  recoupment.  We  are  unable  to  yield 
our  assent  to  this  view.  The  judgment  in  forcible  entry  and 
detainer  is  conclusive  only  as  to  the  right  of  possession,  and, 
in  a  certain  class  of  cases,  as  to  the  existence  of  the  relation 
of  landlord  and  tenant  between  the  parties,  and  as  to  the  ten- 
ant's wrongful  holding  over:  Doty  v.  Burdick,  83  111.  473; 
Norwood  V.  Kirby,  70  Ala.  397;  Hodgkins  v.  Price,  132  Mass. 
196;  8  Am.  &  Eng.  Ency.  of  Law,  176.  It  was  said,  in 
Robinson  v.  Crummer,  10  111.  218,  that  "  damages  are  not  re- 
coverable in  this  action,  but  the  only  judgment  for  the  plain- 
tiff is,  that  he  have  restitution  of  the  premises,"  etc. 

For  the  error  committed  in  the  refusal  to  receive  the  evi- 
dence offered  by  the  defendant  as  hereinbefore  mentioned  the 
*••  judgments  of  the  appellate  and  circuit  courts  are  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

Judgment  reversed.  

Basbhemt  or  Light  and  Ant:  See  generally  notes  to  Story  v.  Odin,  7 
Am.  Dec.  49-53;  Pierre  v.  Fernald,  46  Am.  Deo.  573;  Ray  v.  Sweeney,  29 
Am.  Rep.  401.  That  this  easement  cannot  be  acquired  by  prescription,  sea 
Jlorriton  v.  Marquardt,  24  Iowa,  35;  92  Am.  Dec.  444;  Pierre  y.  Femakl,  26 
Me.  436;  46  Am.  Dec.  573;  Quest  v.  Reynolds,  68  111.  478;  18  Am.  Rep.  570; 
KUin  V.  Oelirung.  25  Tex.  Supp.  233;  78  Am.  Dec.  565;  Poioell  v.  Sims,  5 
W.  Va.  1;  13  Am.  Rep.  629;  Keats  v.  Hugo,  116  Mass.  204;  15  Am.  Rep.  80; 
Turner  v.  Thompson,  58  Ga.  268;  24  Am.  Rep.  497;  Stein  v.  Hauck,  66  Ind. 
66;  26  Am.  Rep.  10;  Ray  v.  Sweeney,  14  Bush,  1;  29  Am.  Rep.  388;  Lapen 
9.  Lackey,  23  Kan.  534;  33  Am.  Rep.  196;  King  ▼.  Miller,  8  N.  J.  Eq.  559; 
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65  Am.  Dec.  246;  Mullen  v.  Strieker,  19  Ohio  St.  135;  2  Am.  Rep.  379.  la 
Louisiana  the  rule  is  that  such  au  easement  cannot  be  acquired  by  prescrip- 
tion against  the  owner  of  the  adjacent  land,  unless  be  is  able  to  assert  the 
right  to  have  the  lights  closed:  Oldslein  v.  Firemen  a  B.  Assn.,  44  La.  Ann.  492. 

Easement  of  Light. — Grant  of,  Implied  Only  in  Casks  of  RealNecss« 
SITY:  Powell  V.  Sims,  5  W.  Va.  1;  13  Am.  Rep.  629;  Turner  v.  T/iompsoUt 
58  Ga.  268;  24  Am.  Rep.  497;  Rennysons  Appeal,  94  Pa.  St.  147;  39  Am. 
Rep.  777. 

Landlord  and  Tenant. — Eviction,  What  Amounts  to:  See  generallj 
note  to  De  Witt  v.  Pierson,  17  Am.  Kep.  62-64.  To  constitute  an  eviction  ife 
is  not  requisite  that  there  should  be  actual  expulsion  of  the  tenant  from  the 
premises;  it  is  sufficient  if  the  landlord  commits  or  suffers  acts  to  be  com< 
mitted  which  make  it  necessary  for  the  tenant  to  remove,  as  where  the 
premises,  through  his  neglect  of  duty,  become  untenantable:  Tallman  ▼. 
Murphy,  120  N.  Y.  345;  Alger  v.  Kennedy,  49  Vt.  109;  24  Am.  Rep.  117. 
So,  where,  to  the  landlord's  knowledge,  the  waters  of  a  well  on  the  premises 
are  so  polluted  as  to  render  its  use  uuhealthf  ul,  and  he  conceals  its  condition 
at  the  time  the  lease  is  executed,  the  tenant,  when  he  discovers  the  fact,  is 
justified  in  abandoning  the  premises,  if  the  cause  of  the  pollution  cannot  be 
removed:  May  wood  v.  Logan,  78  Mich.  135;  18  Am.  St.  Rep.  431.  So  aa 
•ct  which  compels  the  tenant  to  stop  his  business:  Brown  v.  HcUyohe,  152 
Mass.  463;  23  Am.  St.  Rep.  844;  or  which  renders  the  demised  premises 
unfit  for  the  purpose  for  which  they  were  rented  amounts  to  an  eviction: 
HalUgan  v.  Wade,  21  111.  470;  74  Am.  Dec.  108;  Rayce  v.  Guggenheim,  106 
Mass.  201;  8  Am.  Rep.  322.  This  is  also  the  effect  of  an  entry  by  the  land* 
lord,  followed  by  a  lease  of  the  premises  to  other  parties:  Engstrom  v.  Tyler, 
46  Kan.  317;  or  of  an  entry  followed  by  sufficient  possession  to  prevent  the 
lessee  or  those  claiming  the  use  of  the  premises  under  him  from  working  the 
leased  property:  Pendill  v.  Eelh,  67  Mich.  657.  But  an  entry  without  ex- 
pulsion does  not  produce  a  suspension  of  rent:  Martin  v.  Martin,  7  Md.  368; 
61  Am.  Dec.  364;  nor  does  a  mere  trespass  by  the  landlord,  without  any 
intention  of  depriving  the  tenant  of  the  enjoyment  of  the  premises,  consti« 
tute  an  eviction:  Hayward  v.  Ramge,  33  Neb.  836.  A  tenant  cannot  retain 
the  possession  of  the  leased  premises  and  refuse  the  payment  of  rent  on  the 
ground  of  a  constructive  eviction:  Patterson  v.  Oraham,  140111.  531;  nor  can 
the  tenant,  if  he  remains  in  possession  of  the  premises  and  pays  rent  therefor, 
claim  that  acts  of  the  landlord  interfering  with  his  enjoyment  of  the  prem« 
ises  during  his  occupancy  thereof  amount  to  an  eviction:  Ralph  v.  Lomer,  3 
Wash.  401. 

Forcible  Entry  and  Detainer,  Effect  of  Jodoment  in. — The  owner- 
ship of  the  premises  is  not  at  issue  in  an  action  for  forcible  entry  and  de< 
tainer:  Potts  v.  Magnet,  17  Col.  364:  Felton  v.  Millard,  81  Cal.  640;  StiUman 
T.  Palis,  134  111.  532.  A  judgment  in  such  an  action  decreeing  restitution 
of  the  premises  is,  therefore,  no  bar  to  a  subsequent  action  in  which  the 
plaintiff  seeks  to  determine  the  ownership,  as  between  him  and  the  party 
who  was  awarded  such  restitution:  Redden  v.  Teffl,  48  Kan.  302;  nor  to  any 
action  involving  any  other  question  except  the  right  to  the  immediate  po«> 
aession  of  the  premises:  Deisher  v.  Qelire,  45  Kan.  583. 
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Miller  v.  Wilson. 

[146  Illinois,  523.] 

OoNTBACTS — Lex  Loci. — ^The  laws  which  subsist  at  the  time  and  place  of 
making  a  contract  enter  into  and  form  a  part  of  it,  as  if  they  were  ex* 
pressly  referred  to  or  incorporated  in  its  terms.  This  rale  embraces 
alike  those  which  affect  its  validity,  constrnction,  discharge,  and  en* 
forcement. 

Foreign  Contracts,  PRESUMFrioN  as  to  Validity  op. — A  contract  mad» 
in  another  state,  or  in  a  foreign  country,  is  presumed  to  have  been  made 
in  accordance  with  the  laws  of  the  place  of  its  execution.  A  violation 
of  those  laws,  if  relied  upon  as  a  defense,  must  be  pleaded  and  proved. 

CoKTRAOTS,  Actions  on — Statute  of  Frauds,  Plea  of.  How  Construed. 
If  the  statute  of  frauds  is  pleaded  as  a  defense  to  an  action  on  a  con- 
tract for  the  sale  of  lands  situated  in  another  state,  but  there  is  no  aver- 
ment that  the  statute  so  pleaded  is  the  one  in  force  in  that  state,  tha 
intendment  will  be  that  the  statute  in  force  in  the  state  where  tha 
action  is  brought  is  referred  to,  and  the  plea  is  consequently  bad. 

Contracts — Lex  Loci — Statute  of  Frauds. — If  a  contract  for  the  sale  of 
lands  is  valid  by  the  laws  of  the  state  where  such  lands  are  situated,  it 
will  be  enforced  in  another  state,  even  though  prohibited  by  tha  statute 
of  frauds  there  in  force. 

Assumpsit  to  recover  the  balance  of  the  purchase  price  of 
certain  lots  in  Clay  Center,  Kansas.  In  the  circuit  court  the 
plaintiff  had  judgment,  but  it  was  reversed  by  the  appellate 
court,  the  findings  of  which  were  as  follows: 

"  1.  That  the  only  cause  of  action  on  which  a  recovery  is 
sought  by  appellee  is  the  breach  of  an  alleged  contract  of 
appellant  for  the  purchase  of  real  estate. 

"2.  We  find  that  such  contract  was  not  in  writing,  and 
that  there  was  no  memorandum  or  note  thereof  in  writing, 
signed  by  appellant. 

**  8.  We  find  the  only  memoranda  in  writing  signed  by  ap- 
pellant were  a  letter  written  on  the  24th  of  October,  1887,  and 
a  note  written  by  him  on  the  23d  of  January,  1888,  and  that 
they  were  insufiicient  to  charge  and  render  liable  the  appellant 
under  the  statute  of  frauds;  that  the  said  letter  is  as  follows: 

"'Windsor  Hotel,  Omaha,  Neb.,  Oct.  24,  1887. 
"  *  Col  M.  M.  Miller, 

"'Dear  Sir:  Should  I  take  a  notion  to  buy  the  lot  adjoin- 
ing the  three  I  bought,  what  would  be  your  lowest  price  for 
it  ?  I  feel  that  I  paid  a  pretty  good  price  for  the  three  lota 
and  would  like  a  back  lot  if  you  can  let  me  have  it  low  enough. 
120  by  140  is  a  small  farm  for  $1,000.  Please  advise  me  at 
Hanover,  and  oblige,  Yours  respectfully, 

"♦B.  R.  Wilson.* 
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"That  the  said  note  is  as  follows: 

"'Monday  Morning,  6:30,  Jan.  23,  1888. 

**'0n  account  of  sickness  and  disappointment  in  not  hav- 
ing received  funds  ordered  to  meet  this,  Saturday,  I  forfeit 
the  above  $100,  and  relinquish  all  claim  in  the  above  lots. 

R.  R.  Wilson.' 

"  Which  note  was  attached  to  the  following  receipt,  executed 
by  appellee: 

'"Clay  Center,  Kan.,  Oct.  21,  1887. 

"'Received  of  R.  R.  Wilson  $100  in  cash,  in  consideration 
of  which,  and  the  further  payment  of  $900  to  be  paid  on  or 
before  the  21st  of  January,  1888, 1  agree  to  convey  to  him,  by 
warranty  deed,  lots  5,  6,  and  7,  of  block  1,  in  M.  M.  Miller's 
addition  to  Clay  Center,  Kansas.  M.  M.  Miller.' 

"4.  We  find  that  the  parol  evidence  in  the  record  was 
incompetent  to  connect  and  aid  the  said  receipt,  letter,  and 
note,  to  make  out  a  valid  contract  under  the  statute  of  frauds, 
and  also  insufficient,  and  we  reject  the  same  as  evidence.'* 

E.  L.  Bedford^  for  the  appellant. 

W.  Spensley,  for  the  appellee. 

*'®  Craig,  J.  Conceding  the  facts  to  be  as  found  by  the 
appellate  court  and  recited  in  its  judgment,  the  question  is 
whether  the  judgment  rendered  by  that  court  is  one  author- 
ized by  the  facts.  The  contract  sued  upon  was  executed  in 
Kansas.  It  related  to  lands  in  Kansas,  and  the  appellate  court 
reversed  the  judgment  rendered  in  the  circuit  court  on  the  con- 
tract, on  the  ground  that  there  was  no  memorandum  signed 
in  writing  by  the  defendant,  and  that  the  contract  was  within 
the  statute  of  frauds  of  this  state,  and  hence  an  action  could 
not  be  enforced  upon  it.  It  will  be  observed  that  the  statute 
of  frauds  of  Kansas,  where  the  contract  was  executed  and 
where  the  property  sold  was  located,  was  not  pleaded,  but 
the  plea  of  the  defendant  set  up  the  statute  of  frauds  of  this 
state.  It  will  also  be  observed  that  the  record  contains  no 
evidence  whatever  that  the  state  of  Kansas  has  enacted  a 
statute  of  frauds,  or  that  there  is  any  law  in  that  state  re- 
quiring a  contract  relating  to  the  sale  of  lands  to  be  in 
writing.  If,  therefore,  the  contract  in  question  was  valid  in 
Kansas  (and  it  must  be  so  **•  held  in  the  absence  of  a  law 
in  that  state  to  the  contrary),  and  is  to  be  controlled  by  the 
laws  of  that  state  as  to  its  validity,  then  the  judgment  of  the 
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appellate  court  was  erroneous.  On  the  other  hand,  if  the 
contract  is  to  be  governed  by  the  laws  of  this  state,  where 
the  action  was  brought  upon  it,  then  the  decision  of  the 
appellate  court  was  correct.  The  question,  therefore,  to  be 
determined  is,  whether  the  lex  loci  contractus  is  to  control,  or 
whether  the  contract  shall  be  governed  by  the  lex  fori. 

As  a  general  rule,  a  contract  valid  in  the  state  where  it  is 
executed  may  be  enforced  in  another  state.  Thus,  in  Round' 
tree  v.  Baker,  52  111.  241,  4  Am.  Rep.  597,  this  court  held, 
where  an  instrument  executed  in  the  state  of  Kentucky  prior 
to  the  abolition  of  slavery  for  the  purchase  price  of  a  negro 
slave  sold  there,  was  sued  upon  in  this  state,  that  the  con- 
tract, being  valid  and  enforceable  where  it  was  made,  will  be 
enforced  in  our  courts  under  the  law  of  comity,  notwithstand- 
ing such  a  contract  could  not  have  originated  here,  by  reason 
of  slavery  being  prohibited  in  this  state.  It  is  there  said: 
"  It  is  a  general  rule  that  we  look  to  the  law  of  the  place 
where  the  contract  is  entered  into,  and  not  where  it  is  to  be 
enforced,  to  ascertain  its  validity.  Not  only  so,  but  in  ex- 
pounding its  terms  and  conditions."  Sutherland  on  Statu- 
tory Construction,  section  471,  says:  "The  laws  which  exist 
at  the  time  and  place  of  the  making  of  a  contract  determine 
its  validity,  construction,  discharge,  and  measure  of  efficacy  of 
its  enforcement.  A  statute  of  frauds  embracing  a  pre-existing 
parol  contract  not  before  required  to  be  in  writing  would  a£fect 
its  validity." 

It  is  a  familiar  rule  that  the  laws  existing  at  the  time  and 
place  of  the  execution  of  a  contract  enter  into  and  form  a 
part  of  the  contract.  Thus,  in  Edwards  v.  Kearaey,  96  U.  8. 
595,  it  is  said:  "It  is  the  settled  doctrine  of  this  court  that 
the  laws  which  subsist  at  the  time  and  place  of  making  a 
contract  enter  into  and  form  a  part  of  it,  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its  terms.  This  rule 
embraces  *'•  alike  those  which  affect  its  validity,  construc- 
tion, discharge,  and  enforcement." 

A  very  interesting  case  on  this  subject  is  Cochran  v.  TTard, 
5  Ind.  App.  89,  and  as  the  opinion  in  that  case  refers  to  and 
quotes  from  a  number  of  authorities,  we  quote  from  the  lan- 
guage of  the  opinion:  "  In  the  case  of  Low  v.  Andrews,  1  Story» 
38,  it  was  held  that  a  contract  for  the  sale  of  goods  in  France* 
if  valid  there,  would  be  enforced  in  this  country,  though  within 
the  statute  of  frauds  here.  In  Scudder  v.  Union  Nat.  Bank, 
91  U.  S.  406,  it  was  held  that  in  an  action  upon  the  parol 
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acceptance  of  a  bill  of  exchange  to  be  performed  in  Missouri, 
the  statute  of  frauds  of  the  place  of  the  contract  should  con- 
trol, as  it  afiFected  the  formality  necessary  to  create  a  legal 
obligation.  The  case  of  Kling  v.  Fries,  33  Mich.  277,  was  an 
action  in  Michigan  upon  a  contract  for  the  sale  of  goods  in 
Ohio;  it  was  held  that  the  Ohio  statute  of  frauds  applied. 
The  case  of  Houghtaling  v.  Ball,  19  Mo.  84,  69  Am.  Dec.  331, 
was  an  action  in  Missouri  upon  a  contract  for  the  sale  of  wheat 
to  be  delivered  in  the  state  of  Illinois;  it  was  decided  that 
the  Illinois  statute  of  frauds  obtained.  The  case  of  Anderson 
V.  May,  10  Heisk.  84,  was  an  action  in  Tennessee  upon  a  lease 
for  lands  in  Arkansas;  the  court  decided  that  the  statute  of 
frauds  of  the  latter  state  should  be  allowed  to  control  the  con- 
tract. Denny  v.  Williams,  5  Allen,  1,  was  an  action  in  Massa- 
chusetts upon  a  contract  for  the  sale  of  wool  in  New  York,  and 
the  defendant  set  up  the  New  York  statute  of  frauds.  The 
court  held  the  answer  good,  saying:  'As  the  contract  was 
made  in  the  city  of  New  York,  and  was  to  be  performed 
there,  the  laws  of  the  state  of  New  York  must  govern  us  in 
respect  to  its  construction  and  performance.'  The  supreme 
court  of  Louisiana,  in  Vidal  v.  Thompson,  11  Mart.  (La.)  23, 
said:  *An  instrument,  as  to  its  form  and  the  formalities 
attending  its  execution,  must  be  tested  by  the  law  of  the 
place  where  it  was  made.'  In  Pickering  v.  Fisk,  6  Vt.  102,  the 
court  used  this  language:  'As  to  the  requisites  of  a  valid  con- 
tract, the  mode  *'*  of  authentication,  the  forms  and  cere- 
monies required,  and,  in  general,  everything  which  is  necessary 
to  perfect  or  consummate  the  contract,  the  Ux  loci  contractus 
governs,  though,  with  respect  to  coveyances  or  other  contracts 
relating  to  real  estate,  the  statutory  regulations  of  the  place 
where  such  estate  is  situated  must  be  observed.' " 

As  observed  before,  the  contract  involved  was  executed  in 
Kansas,  related  to  property  in  that  state,  and  was  to  be  per- 
formed in  Kansas.  Under  the  authorities  cited,  the  laws  of 
Kansas  entered  into  and  formed  a  part  of  the  contract,  and 
if  the  contract  was  valid  in  that  state,  although  it  may  be 
prohibited  by  our  statute  of  frauds,  our  courts,  under  the  doc- 
trine of  comity,  in  an  action  on  the  contract,  could  do  no  less 
than  enforce  it.  If  the  laws  of  Kansas  rendered  the  contract 
void  or  voidable,  for  the  reason  that  it  related  to  lands  and 
was  not  in  writing,  that  was  a  matter  the  defendant  was  bound 
to  plead  and  prove.  As  was  held  in  Smith  t.  WhUaker,  23 
111.  367,  a  contract  made  in  another  state  or  in  •  foreign 
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country  will  be  presumed  to  be  made  in  accordance  with  the 
laws  of  the  place  of  its  execution,  and  a  violation  of  those 
laws,  if  relied  on  as  a  defense,  must  be  pleaded  and  proved. 
Here  the  defendant  interposed  a  plea  of  the  statute  of  frauds, 
but  did  not  set  up  that  it  was  the  law  of  or  a  statute  in  Kan- 
sas. In  the  absence  of  an  averment  that  the  statute  was  one 
of  another  state,  we  will  presume  it  was  the  statute  of  our 
own  state.  But  if  the  defendant  had  pleaded  the  statute  of 
Kansas  he  would  occupy  no  better  position,  for  the  reason 
that  no  proof  whatever  was  introduced  tending  to  show  what 
the  statute  or  law  of  Kansas  was. 

From  what  has  been  said,  if  we  are  correct,  our  statute  of 
frauds,  relied  upon  by  defendant,  was  no  defense.  The  judg- 
ment of  the  appellate  court  will  be  reversed,  and  the  judg- 
ment of  the  circuit  court  will  be  affirmed. 

Judgment  reversed.  

Contracts. — Lbx  Loot  Rki  Sitjs  Govbrks  if  the  eontraet  relates  to 
realty:  Ivey  y.  Lalland,  42  Miss.  444;  97  Am.  Dec.  475;  Richardson  v.  Z>« 
Qiverville,  107  Mo.  422;  28  Am.  St.  Rep.  426,  and  note;  an  exception  to 
the  rule  being  where  a  contract  is  made  in  one  state  for  a  loan  of  money, 
to  be  secured  by  a  conveyance  of  land  in  another  state.  In  snch  a  case  the 
contract  is  to  be  governed  as  to  its  nature,  validity,  and  construction  by 
the  laws  of  the  former  state:  Klindc  v.  Price,  4  W.  Va.  1;  6  Am.  Rep.  268; 
Locktoood  V.  Mitchell,  7  Ohio  St.  387;  70  Am.  Dec.  78. 

CoMTRACTS — Lex  Looi  Contract0S. — The  only  exceptions  to  the  mis 
that  the  validity  and  obligation  of  a  contract,  and  the  capacity  of  parties 
thereto  are  to  be  determined  by  the  lex  loci  contractus,  and  will  be  enforced 
In  other  states,  when  their  effect  is  ascertained  by  reference  to  that  law,  is 
that  the  courts  of  a  foreign  state  refuse  to  recognize  any  contract  which  is 
hurtful  to  its  own  citizens  or  contra  bonoa  mora:  Robinson  r.  Queen,  87  Tcnn. 
445;  10  Am.  St.  Rep.  690,  and  cases  cited  in  note. 

Ck>NTRAOTs  Madb  With  Rbfbbenob  to  Forbign  Laws,  FBEsxTUFnoN 
IN  Favor  or  Validity  of:  See  Wheeler  r.  Constantine,  39  Mich.  62;  33 
Am.  Rep.  355,  where  it  was  held  that  a  note  valid  in  one  state  is,  in  an  ao« 
tion  in  that  state,  presumed  to  be  valid  in  another  state,  and  that,  if  a 
woman  domiciled  in  the  latter  state  pleads  her  disqualification  to  make  th« 
note,  she  most  sapport  her  plea  by  proof  of  the  laws  imposing  such  die* 
qualification. 
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Master  and  Servant — Plsadinq  in  Action  Against  Corpokatioh. — 
The  declaration  in  an  action  in  which  a  corporation  ia  sned  by  one  of  its 
servants  for  negligence  need  not  show  affirmatively  by  express  aver- 
ments that  the  injury  complained  of  was  caused  by  the  negligent  acts 
of  agents  or  servants  of  the  defendant,  who  were  not  fellow-servants  of 
the  plaintiff.  It  is  enough  to  allege  that  the  defendant^  that  is,  the 
corporation  itself,  negligently  did  the  acts  complained  of.  Such  an  al* 
legation  excludes,  ex  vi  termini,  the  theory  that  tliey  were  performed  by 
parties  for  whose  conduct  the  defendant  was  not  responsible. 

Fliading— Variance,  How  Presented  as  Question  of  Law. — To  present 
the  question  of  variance  as  one  of  law,  the  evidence  should  be  objected 
to  on  that  ground  at  the  time  it  is  offered,  or  when  the  variance  be- 
comes apparent,  counsel  should  move  to  exclude  the  evidence,  or  in  some 
other  appropriate  way  the  question  should  be  so  raised  that  the  trial 
judge  can  pass  upon  it;  and  to  properly  raise  the  question  in  any  of 
these  modes  the  variance  should  be  distinctly  pointed  out,  so  as  to  enable 
the  trial  judge  to  pass  upon  it  understandingly,  and  to  enable  the  plain- 
tiff, if  such  course  should  become  necessary,  to  obviate  the  objection  by 
an  amendment  to  the  declaration. 

Witnesses — Evidence  op  Opinions  Based  on  Experiments. — In  an  ac- 
tion by  the  defeudaut's  servant  to  recover  damages  for  personal  injuries 
caused  by  the  fall  of  a  pile  of  barrels,  which  the  plaintiff  alleges  to  have 
been  the  result  of  removing  the  contents  of  one  of  the  barrels,  and  thus 
diminishing  the  stability  of  the  pile,  it  is  not  error  to  refuse  to  allow 
the  defendant's  foreman  and  timekeeper  to  give  evidence  of  experiments 
which  they  have  made  with  a  similar  pile,  from  which  a  barrel  placed 
like  the  one  in  question  was  altogether  taken  away  without  caus- 
ing the  pile  to  fall,  nor  to  exclude  the  opinions  of  these  witnesses  as  to 
whether  the  stability  of  such  a  pile  would  be  affected  by  taking  an 
empty  barrel  entirely  out  of  it,  or  by  knocking  off  the  head  of  a  barrel 
so  located  and  removing  its  contents. 

Master  and  Servant— Vice-Principal,  Who  Is. — One  who  has  charge 
of  other  servants,  and  has  authority  to  govern  and  direct  their  move- 
ments in  the  branch  of  the  principal's  business  in  which  they  are  en- 
gaged ia,  while  acting  in  pursuance  of  and  within  the  scope  of  such 
authority,  the  vice-principal,  so  as  to  make  his  acts  and  directions  the 
acts  and  directions  of  the  principal. 

Master  and  Servant — Dutt  of  Master  to  Provide  Safe  Place  for 
Work. — When  the  declaration  in  an  action  by  the  defendant's  servant 
to  recover  damages  for  personal  injuries  caused  by  the  fall  of  a  row  of 
barrels  near  which  the  plaintiff  was  working  avers  in  substance  that  it 
was  the  defendant's  duty  to  maintain  that  row  in  such  a  condition  that 
the  barrels  would  not  fall,  and  that  the  defendant  so  carelessly  main- 
tained the  said  row  of  barrels  that  they  spread,  tilted,  and  fell  upon  the 
plaintiff,  the  gist  of  the  action  is  the  failure  of  the  defendant  to  dis- 
charge the  duty  incumbent  upon  every  employer  to  furnish  his  em- 
ployee with  a  reasonably  safe  place  in  which  to  work,  and  therefore  the 
defendant  cannot  complain  of  an  instruction  which  states  that  duty  cor- 
rectly, on  the  ground  that  it  is  not  applicable  to  any  issue  iu  the  case. 
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Master  and  Servant— Assumption  op  Risks. — Where  the  material  ques* 
tion  in  an  action  by  an  employee  to  recover  damages  for  personal  injurie* 
received  in  the  coarse  of  his  employment  is,  whether  he  has  assumed 
the  risk  of  the  particular  peril  which  has  caused  his  injuries,  and  tha 
defendant  has  requested  the  court  to  charge  the  jury  that  "  where  an 
employment  is  attended  with  danger,  a  servant  engaging  in  it  assumes 
hazard  of  ordinary  perils  which  are  incident  to  it,  and  if  he  receives  aa 
injnry  from  an  accident  which  is  an  ordinary  peril  of  the  service  ander« 
taken  by  him  he  cannot  recover  damages  for  the  injury,"  it  is  proper 
before  giving  such  instruction  to  modify  it  by  the  addition  of  the  clause, 
"but  this  applies  only  to  perils  or  risks  ordinarily  incident  to  the  service, 
and  not  to  those  which  are  extraordinary,  and  which  did  not  exist  at  tha 
time  the  servant  engaged  in  the  master's  business,  and  which  the  serv* 
ant  did  not  subsequently  assume."  Without  such  modiiicatioa  the  in< 
struction  asked  for  can  have  no  application  to  the  supposed  facts,  except 
apon  the  assumption  that  the  particular  peril  in  question  was  one  of 
the  ordinary  perils  incident  to  the  service,  and  it  is  therefore  misleading 
unless  the  rule  which  should  govern  in  case  that  peril  is  decided  not  to 
be  an  ordinary  one  is  also  given  to  the  jury. 

Action  to  recover  damages  for  personal  injuries  received 
while  the  plaintiflF  was  engaged  in  piling  barrels  in  the  de- 
fendant's packing-house.  On  the  afternoon  of  the  day  before 
the  accident  the  defendant's  foreman  noticed  that  a  barrel  on 
the  second  tier  was  leaking.  As  the  row  in  which  it  was 
placed  was  already  five  barrels  high,  and  considerable  time 
would  be  occupied  in  tearing  down  the  pile  so  as  to  take  out 
the  leaking  barrel,  the  foreman  had  the  head  knocked  in  and 
the  contents  removed.  The  evidence  tended  to  show  that 
after  this  was  done  the  foreman  said  in  the  hearing  of  the 
plaintiflf:  "  Now  everything  is  all  right;  go  ahead  to  work." 
The  next  morning,  while  the  plaintifif  and  his  fellow-work- 
man were  engaged  in  piling  the  barrels,  at  a  point  directly 
opposite  the  empty  barrel,  the  barrels  on  the  top  of  the  twa 
rows  next  to  that  on  which  they  were  working  fell  and  struck 
the  plaintiff,  breaking  his  right  leg  just  above  the  ankle. 

Weigley,  Bulkley,  and  Gray,  for  the  appellant 

Gibbons,  Kavanagh^  and  0^ Donnelly  for  the  appellee. 

**''  Bailey,  C.  J.  The  first  proposition  submitted  by  coun* 
sel  for  the  defendant  is,  that  the  declaration  does  not  state  & 
cause  of  action,  and  that  its  motion  in  arrest  of  judgment 
should  have  been  sustained  on  that  ground.  The  contention 
is,  that  the  defendant,  being  a  corporation,  could  act  only  by 
its  agents  and  servants,  ***  and  that  as  the  maxim  respondeat 
superior  has  no  application  to  injuries  resulting  from  the  neg- 
ligent acts  of  the  fellow-servants  of  the  plaintiff,  the  declara- 
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tion  must  show  aflBrmatively,  by  express  averments,  that  the 
injury  complained  of  was  caused  by  the  negligent  acts  of 
agents  or  servants  of  the  defendant  who  were  not  fellow-serv- 
ants of  the  plaintiff.  This,  in  our  opinion,  was  not  necessary. 
The  allegations  of  the  declaration,  so  far  as  this  point  is  con- 
cerned, are  in  the  form  which  has  been  universally  recognized 
by  the  rules  of  common-law  pleading  as  suflBcient  to  charge 
a  corporation  with  negligence.  They  are  that  the  defendant, 
that  is,  the  corporation  itself,  negligently  did  the  acts  com- 
plained of,  allegations  which  exclude,  ex  vi  terminiy  the  theory 
that  they  were  performed  by  parties  for  whose  conduct  the 
defendant  was  not  responsible. 

Counsel  refer  in  support  of  their  contention  to  the  recent 
case  of  Joliet  Steel  Co.  v.  Shields,  134  111.  209.  Upon  exami- 
nation of  that  case  it  will  be  found  that  the  negligent  acts 
complained  of  were  there  affirmatively  alleged  to  have  been 
done  by  the  defendant's  servants,  without  showing  that  they 
were  done  by  the  class  of  servants  whose  acts  would  charge 
the  principal  with  responsibility.  It  was  held  that  such  alle- 
gations were  not  suflBcient  to  show  a  right  to  recover  against 
the  principal.  The  distinction  between  that  case  and  this  is 
clear.  It  should  also  be  noticed  that  in  that  case  the  ordi- 
nary presumptions  which  obtain  after  verdict,  and  by  opera- 
tion of  which  a  defective  statement  of  a  good  cause  of  action 
is  said  to  be  cured,  were  excluded  by  an  instruction  given  by 
the  court  to  the  jury.  In  this  case  no  such  instruction  was 
given,  so  that  even  if  the  declaration  is  one  which  might  have 
been  held  to  be  defective  on  demurrer,  the  defect  is  one  which 
is  cured  by  verdict. 

Counsel  on  both  sides  have  filed  in  this  court  the  same 
printed  briefs  and  arguments  prepared  and  used  by  them  in 
the  appellate  court,  and  in  which  much  space  is  devoted  to 
the  discussion  of  questions  which  are  not  open  for  considera- 
tion ***  here.  Among  other  things,  it  is  urged  on  behalf  of 
the  defendant  that  the  evidence  does  not  accord  with  the 
declaration,  and  that  it  does  not  sustain  the  verdict  and  judg- 
ment. These  propositions  present  mere  questions  of  fact,  or 
at  most  mixed  questions  of  law  and  fact,  as  to  which  the 
judgment  of  the  appellate  court  is  conclusive. 

The  point  made  that  the  evidence  varies  from  the  declara- 
tion, as  we  understand  it,  does  not  assume  that  there  was  no 
evidence  tending  to  prove  the  allegations  of  the  declaration 

as  made,  but  that  the  negligence  proved  by  the  preponder- 
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ance  of  the  evidence  differs  in  its  character  and  circumstances 
from  that  alleged.  The  proposition  stated  in  this  form  mani- 
festly presents  a  mere  question  of  fact  which  this  court  can- 
not review.  To  present  the  question  of  variance  as  one  of  law, 
the  evidence  should  have  been  objected  to  at  the  time  it  was 
offered  on  that  ground;  or  when  the  variance  became  appar- 
ent counsel  should  have  moved  to  exclude  the  evidence,  or  in 
Bome  other  appropriate  way  the  question  should  have  been  so 
raised  that  the  trial  judge  could  have  passed  upon  it;  and  to 
properly  raise  the  question  in  any  of  these  modes  the  variance 
should  have  been  distinctly  pointed  out,  so  as  to  enable  the 
trial  judge  to  pass  upon  it  understandingly  and  to  enable  the 
plaintiff,  if  such  course  should  become  necessary,  to  obviate 
the  objection  by  an  amendment  to  the  declaration.  In  none 
of  these  ways  was  the  objection  raised.  It  is  true  that  one  of 
the  grounds  assigned  by  the  defendant  in  its  motion  for  a  new 
trial  was  in  these  words:  "  There  is  a  variance  between  the 
declaration  and  the  proof,"  but  even  there  the  variance  was 
not  pointed  out.  This  was  not  sufficient.  It  was  not  incum- 
bent upon  the  trial  judge,  upon  such  challenge,  to  grope 
through  the  record  in  an  endeavor  to  discover  a  variance,  but 
it  was  the  duty  of  the  defendant's  counsel,  if  one  existed,  to 
point  it  out  and  call  attention  to  it  specifically,  and  having 
failed  so  to  do,  he  must  be  deemed  to  have  waived  the  objeo- 
tion. 

oso  The  defendant  called  Morgenweck,  its  foreman,  and 
Haddlesey,  its  timekeeper  and  paymaster,  as  witnesses,  and 
sought  to  prove  by  them  experiments  with  piles  of  barrels 
similar  to  the  one  from  which  the  barrels  fell  upon  the  plain- 
tiff, and  from  which  a  barrel  located  relatively  the  same  as 
the  empty  barrel  in  question  was  entirely  taken  out  without 
causing  the  pile  to  fall.  These  witnesses  were  also  asked 
whether  an  empty  barrel  located  as  was  the  one  in  question 
could  be  taken  out  of  the  pile  without  causing  it  to  fall  or 
give  way,  or  whether  knocking  out  the  head  of  the  barrel  thus 
situated  and,  removing  its  contents,  would  affect  the  stability 
of  the  pile.  This  evidence  was  excluded  by  the  court,  and  an 
exception  to  such  ruling  was  preserved  by  the  defendant. 

We  are  clearly  of  the  opinion  that  experiments  of  that  char- 
acter, and  their  results,  and  inferences  drawn  from  them  by 
witnesses,  were  mere  collateral  matters  which  could  have  no 
legitimate  bearing  upon  the  issues  before  the  jury.  Besides 
the  impossibility  of  showing  that  the  conditions  under  which 
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these  experiments  were  made  were  in  all  respects  identical 
with  those  existing  at  the  time  the  plaintiff  was  injured,  and 
the  multitude  of  collateral  issues  which  an  attempt  to  prove 
identity  of  conditions  would  raise,  the  fact  that  one  experiment 
had  been  conducted  to  a  successful  issue  would  have  little  if 
any  tendency  to  show  that,  in  another  case  precisely  like  it, 
an  accident  might  not  happen.  A  thousand  men  may  pass 
an  impending  wall  with  safety,  or  at  least  without  injury,  but 
the  next  man  who  attempts  to  pass  it  may  be  crushed  by  its 
fall.  The  question  is  not  whether  a  pile  of  barrels  might  not 
stand  with  an  empty  barrel  situated  as  was  the  one  in  this 
case,  but  whether  leaving  such  barrel  in  the  condition  shown 
rendered  the  support  of  the  barrels  above  it  less  secure,  and 
that  to  such  a  degree  as  to  constitute  negligence,  and  whether 
the  plaintiff's  injury  occurred  as  the  result  of  such  negligence. 

So  far  as  these  witnesses  were  sought  to  be  examined  as 
experts,  it  does  not  appear  that  they  had  any  special  knowl- 
edge ***  or  skill  on  the  subject,  unless  it  was  that  gained  by 
means  of  the  experiments  which  counsel  attempted  but  was 
not  permitted  to  prove.  Nothing  therefore  is  proved  which 
tends  to  show  that  they  were  any  better  qualified  to  express 
an  opinion  on  the  subject  than  were  any  of  the  jurors  before 
whom  the  cause  was  being  tried.  And  even  admitting  that 
the  subject  was  one  for  expert  testimony — a  proposition  which 
may  well  be  doubted — their  answers  to  questions  put  to  them 
calling  for  their  opinions,  would  obviously  have  been  merely 
a  means  of  getting  before  the  jury  by  indirection  the  results 
of  the  experiments,  if  not  the  experiments  themselves. 

Numerous  errors  are  assigned  upon  the  rulings  of  the  court 
in  the  instructions  to  the  jury,  only  a  portion  of  which,  how- 
ever, seem  to  us  to  be  of  sufiBcient  importance  to  require  ex- 
tended discussion.  The  first  instruction  given  at  the  instance 
of  the  plaintiff  held,  that  if  Morgenweck  was  in  the  defend- 
ant's employ,  and  authorized  to  take  charge  and  control  of  a 
gang  of  men  of  whom  the  plaintiff  was  one  in  rolling  and  pil- 
ing barrels  of  meat,  and  to  govern  and  direct  their  movements 
in  the  branch  of  the  defendant's  business  in  which  they  were 
engaged,  then,  while  acting  in  pursuance  of  and  within  the 
scope  of  such  authority,  he  was  the  direct  representative  of 
the  defendants,  and  his  acts  and  directions,  within  the  scope 
of  his  authority,  were  the  acts  and  directions  of  the  defendant; 
but  if  he  was  not  so  authorized,  his  acts  and  direotions  were 
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not  those  of  the  defendant,  and  his  negligence,  if  any,  was  not 
the  negligence  of  the  defendant. 

This  instruction  does  not  attempt  to  lay  down  the  law  as  ta 
fellow-servants,  as  counsel  assume,  but  merely  to  state  the  rule 
governing  the  responsibility  of  a  master  for  the  acts  and  di- 
rections of  a  vice-principal.  It  holds  that  one  who  has  charge 
and  control  of  other  servants,  and  has  authority  to  govern  and 
direct  their  movements  in  the  branch  of  the  principal's  busi* 
ness  in  which  they  are  engaged,  is,  while  acting  in  pursuance 
of  and  within  the  scope  of  such  authority,  a  vice-principal  **' 
Bo  as  to  make  his  acts  and  directions  the  acts  and  directions 
of  the  principal;  but  that  if  he  has  no  such  authority  his  acts, 
directions,  and  negligence  are  not  those  of  the  principal.  It 
must  be  admitted  that  the  last  part  of  the  instruction  is 
scarcely  accurate  as  a  general  proposition,  since  many  serv- 
ants who  have  no  control  over  other  servants  may  so  repre- 
sent their  principal  as  to  render  the  latter  responsible  for  their 
acts  and  negligences.  Such  would  be  the  case  with  all  serv- 
ants not  standing  in  the  relation  of  fellow-servants  to  the 
plaintiff,  but  in  this  respect  the  instruction  is  manifestly  more 
favorable  to  the  defendant  than  the  law  warrants,  and  is 
therefore  no  ground  for  just  complaint  on  its  part.  In  other 
respects  the  instruction  seems  to  us  to  state  the  law  correctly. 
It  may  be  that  some  of  the  acts  of  Morgenweck,  as  shown  by 
the  evidence,  were  not  within  the  scope  of  his  authority  over 
the  other  servants  of  the  defendant,  or  that  as  to  such  acts  he 
even  assumed  the  position  of  a  fellow-servant  with  the  com- 
plainant, but  there  is  nothing  in  the  instruction  from  which 
the  jury  could  have  been  led  to  suppose  that  as  to  those  acts 
he  was  to  be  regarded  as  a  vice-principal,  but  rather  the  con- 
trary. 

Complaint  is  made  of  the  plaintiff 's  fourth  instruction, 
which  was  as  follows: 

"  It  was  the  duty  of  the  defendant  in  this  case  to  have  used 
ordinary  care  and  prudence  in  furnishing  to  the  plaintiff,  at 
the  time  of  the  accident,  a  reasonably  safe  place  in  which  to 
work,  and  to  have  used  all  reasonable  precautions  to  main- 
tain and  keep  such  place  in  a  reasonably  safe  condition." 

It  is  not  claimed  that  this  instruction  does  not  state  a  cor- 
rect proposition  of  law,  but  only  that  it  is  applicable  to  no 
issue  in  the  case.  In  this  we  think  the  counsel  are  mistaken. 
The  declaration  avers  that  the  plaintiff,  at  the  time  he  was 
injured,  was  working  for  the  defendant  near  the  row  of  bar- 
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Tels  in  question,  and  that  it  was  the  defendant's  duty  to  keep 
and  maintain  such  row  of  barrels  in  such  conditioa  that  they 
•*'  would  not  spread,  tilt,  or  fall  upon  the  plaintiff  while 
working  near  the  fame,  yet  the  defendant,  in  disregard  of  his 
duty,  carelessly  and  negligently  kept  and  maintained  the  row 
of  barrels  defectively  piled,  and,  when  so  piled,  drove  in  the 
head  of  one  of  the  barrels  and  removed  the  contents  thereof, 
€0  that  the  barrel  was  greatly  weakened  and  rendered  unable 
to  support  the  weight  of  the  barrels  piled  above  it,  by  means 
whereof  the  barrels  spread,  tilted,  and  fell  upon  the  plaintiff 
and  injured  him. 

The  duty  which  is  here  alleged  is  the  common-law  duty 
incumbent  upon  every  employer,  and  which  he  cannot  dele- 
gate to  others  in  such  manner  as  to  relieve  himself  from 
the  consequences  of  its  nonperformance,  to  furnish  to  his  em- 
ployee a  reasonably  safe  place  in  which  to  work,  and  to  use 
proper  diligence  to  keep  such  place  in  a  reasonably  safe  con- 
dition, and  the  negligence  charged  is  merely  a  breach  of  that 
duty.  The  failure  of  the  defendant  to  keep  the  place  assigned 
to  the  plaintiff  for  the  performance  of  his  work  in  a  safe  con- 
dition is  of  the  very  gist  of  the  action,  and  we  think,  there- 
fore, that  the  instruction  above  quoted  was  directly  applicable 
to  the  main  issue  submitted  by  the  pleadings. 

The  third  instruction  asked  by  the  defendant  was  modified 
by  the  court  by  adding  thereto  the  words  in  italics,  and  was 
given  to  the  jury  thus  modified.  That  instruction  was  as 
follows: 

"The  jury  are  instructed  that,  where  an  employment  is  at- 
tended with  danger,  a  servant  engaging  in  it  assumes  the 
hazard  of  ordinary  perils  which  are  incident  to  it,  and  if  he 
receives  an  injury  from  an  accident  which  is  an  ordinary  peril 
of  the  service  undertaken  by  him  he  cannot  recover  damages 
for  the  injury;  but  this  applies  only  to  perils  or  risks  ordinarily 
incident  to  the  service,  and  not  to  those  which  are  extraordinary^ 
and  which  did  not  exist  at  the  time  the  servant  engaged  in  the 
master^s  business,  and  which  the  servant  did  not  subsequently 
assume" 

Several  other  instructions  asked  by  the  defendant  were 
modified  in  substantially  the  same  way.  We  think  there  *** 
was  no  error  in  the  modification.  The  instruction,  as  asked, 
though  announcing  a  proposition  of  law  which  is  abstractly 
<?orrect,  yet,  when  applied  to  the  facts  of  this  case,  was  likely 
to  mislead  the  jury.     The  material  question  in  the  case  was 
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not,  whether  the  plaintiff  had  assumed  the  risk  of  other  perila 
incident  to  the  service  in  which  he  was  engaged,  but  whether 
lie  had  assumed  the  risk  of  the  particular  peril  which  caused 
his  injury,  viz.,  that  arising  from  leaving  an  empty  barrel  of 
the  character  of  the  one  in  question^  with  the  head  knocked 
out,  near  the  bottom  of  the  pile,  and  thus  weakening  the  pile 
and  causing  the  barrels  above  it  to  fall.  Other  perils  incident 
to  tiie  service  were  wholly  immaterial.  The  instruction  a» 
asked  then  had  no  application  to  the  case  before  the  jury, 
except  upon  the  assumption  that  the  particular  peril  in  ques- 
tion was  one  of  the  ordinary  perils  incident  to  the  service,  and, 
standing  alone,  it  would  have  been  likely  to  convey  that  as« 
sumption  to  the  jury.  To  render  it  applicable  to  the  case,  so 
as  not  to  be  misleading,  it  should  have  submitted  to  the 
jury  the  question  whether  that  peril  was,  in  point  of  fact,  one 
of  the  ordinary  perils  of  the  service,  and  then  laid  down  the 
rule  applicable  in  case  that  question  should  be  decided  in  the 
affirmative,  or  it  should  have  been  modified,  as  was  done,  sa 
as  to  lay  down  the  rule  which  should  govern  in  case  of  it» 
negative  decision. 

As  to  the  remaining  criticisms  upon  the  rulings  of  the  court 
in  the  instructions  to  the  jury,  all  we  need  say  is,  that  we  have 
examined  them  all  with  care,  and  fail  to  find  that  in  any  of 
them  any  substantial  error  is  pointed  out.  So  far  as  we  can 
see,  no  useful  purpose  would  be  subserved  by  prolonging  thi» 
opinion  in  discussing  them. 

It  is  urged  that  the  court  erred  in  rendering  judgment  for 
five  thousand  dollars,  after  finding  that  the  damages  awarded 
by  the  jury  were  excessive,  and  requiring  the  plaintiflF  to  re- 
mit  two  thousand  five  hundred  dollars  from  the  amount 
awarded,  under  penalty  of  setting  the  verdict  aside  and  grant- 
ing a  new  trial.  The  practice  of  requiring  ***  the  plaintiff 
to  remit  a  portion  of  his  damages  and  rendering  judgment  for 
the  residue,  where  there  is  no  ground  for  a  new  trial  except 
that  the  damages  awarded  by  the  jury  are  excessive,  is  so 
well  established  in  this  state  that  it  cannot  now  be  success- 
fully called  in  question. 

We  find  no  material  error  in  the  record,  and  the  judgment 
of  the  appellate  court  will  accordingly  be  afiirmed. 

Judgment  affirmed.  

Master  amd  Servant — Vice-Pkihcipal — Who  Is. — Where  a  master  give* 
to  his  servant  the  power  to  superintend,  control,  and  direct  other  servants 
engaged  in  the  performance  of  a  work,  such  servant  is  a  vice-priucipal,  and 
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the  master  ia  liable  for  his  negligence:  MilUr  t.  Missouri  Pae.  Ry.  Co.,  109 
Mo.  350;  32  Am.  St.  Rep.  673,  and  note;  Colorado  etc  By.  Co.  r.  Naylon,  17 
Col.  501;  31  Am.  St.  Rep.  335,  and  note;  Orman  v.  Manmx,  17  Col.  564;  31 
Am.  St.  Rep.  340,  and  note.  See  also  the  extended  note  to  Adanu  v.  Iron 
Cliffs  Co.,  18  Am.  St.  Rep.  455-458,  also  the  note  to  McEUigoU  v.  Randolph, 
29  Am.  St.  Rep.  189. 

Master  and  Servant — Master's  Dutt  to  Fprnish  Safb  Placb  to 
Work. — A  master  undertakes  the  duty  toward  an  employee  of  exercising 
reasonable  care  and  diligence  to  provide  the  employee  with  a  reasoaably  safe 
place  to  work:  Parkinson  Sugar  Co.  v.  Rilei/,  50  Kan.  401 ;  34  Am.  St,  Rep. 
123,  and  note;  Wagner  v.  Jayne  Chemical  Co.,  147  Pa.  St.  475;  30  Am.  St. 
Rep.  745;  McEUigoU  v.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep.  181,  and 
note. 

Master  and  Servant — Risks  Assumed  by  Servant.— An  employee 
wheu  he  enters  the  service  of  a  master,  assumes  all  ordinary  hazards  inci. 
dent  to  such  service,  and  also  other  perils  of  which  he  has  knowledge:  Parkin' 
ton  Sugar  Co.  v.  Riley,  50  Kan.  401;  34  Am.  St.  Rep.  123,  and  note;  KeJtler 
T.  Schwenk,  151  Pa.  St  505;  31  Am.  St.  Rep.  777;  Wagner  v.  Jayne  Ckemi- 
eal  Co.,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745,  and  note  with  the  casea  col- 
lected. 

Variancb  between  a  pleading  and  an  instrument  offered  in  evidence  there- 
under  cannot  be  urged  for  the  first  time  on  appeal:  Richelieu  Hotel  Co.  v. 
Jntemationul  etc  Encampment  Co.,  140  111.  248;  33  Am.  St.  Rep.  234. 
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Partnership— Power  o?  Partner  to  Bind  Firm  by  Contract  Undbh 
Seal. — If  one  partner  executes  an  instrument  under  seal  in  the  name 
of  the  firm,  it  ia  binding  upon  the  firm  when  an  express  or  implied  au- 
thority or  confirmation  can  be  justly  established,  though  not  under  seal, 
whether  it  be  verbal  or  in  writing,  or  circumstantial.  The  prior  assent 
or  subsequent  ratification  may  not  only  be  by  parol,  but  may  be  implied 
from  declarations  or  from  acts  and  circumstances,  or  from  other  evidence 
tending  to  show  assent  or  ratification. 

Partnership — Contracts — When  Seal  May  Be  Disregarded. — If  an 
instrument  executed  by  one  partner  in  the  firm  name  under  seal  is  valid 
without  a  seal,  and  within  the  scope  of  the  partnership  business,  and 
within  the  powers  belonging  to  each  partner,  the  seal  may  be  disre- 
garded, and  the  instrument  ratified  as  a  simple  contract  of  the  firm. 

Partnership — Contract  Under  Seal  as  Evidence. — In  the  simple  trans- 
fer of  personal  property,  the  addition  of  a  seal  to  the  writing  neither 
adds  to,  nor  detracts  from,  the  effect  of  the  transfer,  and  if  the  writing 
is  signed  and  sealed  in  the  firm  name  by  one  partner,  it  is  not  thereby 
rendered  inadmissible  in  evidence  against  the  other  partners. 

Partnership — Contracts  by  Partner  Under  Seal — When  Seal  Mat 
Be  Disregarded. — When  the  covenants  or  obligations  in  a  bill  of  sale 
of  personalty,  as  well  as  the  transfer  of  the  property  itself,  are  within 
the  ordinary  scope  of  the  partnership  business,  and  within  the  powers 
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of  each  individual  partner,  the  nonexecntinpj  partners  are  not  re- 
lieved from  liability  upon  such  obligations  by  the  mere  fact  that  the 
partner  signing  the  firm  name  aflSxes  a  seal. 

Partnership— PowBB  or  Partner  to  Sblii  and  Warrant. — When  each 
partner  in  a  firm  dealing  in  stallions  has  power  to  sell,  he  also  has  the 
further  power  to  warrant  the  quality  of  the  horse  sold  as  to  its  fitness 
for  the  purpose  for  which  it  is  sold. 

Pabtnebship — Partner  as  General  Aobnt  of  the  Firm.— Each  partner 
is  the  general  agent  of  bis  oopartoers  as  to  the  firm  business,  and  the 
members  of  the  firm  are  considered  as  sanctioning  the  contract  which 
they  singly  enter  into. 

AoENCT — Power  of  General  Agent  to  Warrant. — A  general  agent  em^ 
ployed  to  carry  on  a  business  with  power  to  sell  also  has  power  to  war* 
rant,  if  it  is  usual  to  give  a  warranty  when  making  a  sale  in  such 
business. 

Aqenot — Power  of  Agent  to  Warrant. — A  general  agent  employed  to 
carry  on  the  business  of  horse-dealing  for  his  employer  has  implied  aa> 
thority  to  warrant  soundness  when  selling  a  horse. 

Sales — Implied  Warranty. — A  dealer  contracting  to  sell  an  article  is 
which  he  deals,  to  be  applied  to  a  particular  purpose,  the  buyer  uecea* 
sarily  trusting  to  the  judgment  of  the  dealer,  impliedly  warrants  tha| 
it  is  fit  for  the  purpose  to  which  it  is  to  be  applied. 

Oscar  C.  Torrison,  Kerrick,  Lucas  and  Spencer^  for  the  ap- 
pellant. 

Fifer  and  Phillips^  for  the  appellee. 

*®  Magruder,  J.  This  is  an  action  of  asBumpsit  brought 
by  the  appellant  against  the  appellee  upon  the  following 
sealed  instrument: 

"  This  is  to  Certify  that  Levi  Dillon  and  Sons  have  this 
day  sold  to  B.  Edwards  of  Chicago.  III.,  the  imported  Norman 
stallion,  Camhrone,  for  the  sum  of  eighteen  hundred  dollars. 
We  warrant  the  said  stallion  sound  and  healthy,  but  assume 
no  responsibility  on  account  of  disease  or  accident  after  this 
date.  We  guarantee  that  the  said  stallion,  with  proper 
handling,  shall  prove  to  be  an  average  foal-getter.  In  case 
the  said  stallion  shall  fail  to  get  colts,  we  agree  to  exchange 
him  for  a  stallion  of  equal  merits,  and  to  pay  half  the  ex- 
pense incurred  in  making  said  exchange.  Said  stallion  shall 
have  a  fair  trial  of  two  years  before  being  condemned  as  a 
breeder.  Cambrone  was  foaled  in  France  in  1880,  and  tTn- 
ported  to  the  United  States  by  Dillon  Brothers  in  1883.  Cam* 
brone  is  recorded  in  the  National  Register  of  Norman  Horses, 
No.  S081. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seal  this  thirtieth  day  of  January,  1884. 

"Levi  Dillon  and  Sons."     [seal] 
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All  of  the  foregoing  instrument  was  a  part  of  the  printed 
form  hereinafter  referred  to,  except  the  signature  to  said  in- 
strument, and  those  words  thereof  which  are  italicized.  The 
declaration  avers  breaches  of  the  warranty  and  guarantee 
€et  forth  in  the  certificate. 

The  defendant,  Levi  Dillon,  pleaded  in  abatement  the  non- 
joinder of  his  four  partners,  setting  up  that  the  alleged  prom- 
ises, *•  if  any,  were  made  by  the  firm  of  "Levi  Dillon  and 
Sons,"  composed  of  Levi  Dillon,  John  Harding,  James  Rails- 
back,  Ellis  Dillon,  and  James  C.  Duncan,  and  that  the  horse 
in  question,  at  the  time  of  the  sale,  was  the  property  of  the 
firm,  and  not  of  Levi  Dillon  alone.  The  plaintifi'  did  not 
amend  his  declaration  by  making  new  parties,  but  filed  his 
replication  joining  an  issue  of  fact  on  the  plea.  In  the 
circuit  court  there  was  a  trial  by  jury,  and  verdict  and  judg- 
ment were  in  favor  of  the  defendant,  which  judgment  has 
been  affirmed  by  the  appellate  court. 

It  is  admitted  that  the  signature  to  the  contract,  "  Levi  Dil- 
lon and  Sons,"  was  made  by  Levi  Dillon  alone.  The  issue 
tried  below  was  whether  or  not  the  contract  was  the  contract 
of  Levi  Dillon  and  Sons,  or  of  Levi  Dillon  alone.  The  jury 
found  it  to  be  the  contract  of  the  firm,  and  the  judgment  of 
the  appellate  court  is  conclusive  of  the  question  of  fact. 

But  it  is  urged  by  appellant  that  the  court  erred  in  allow- 
ing the  defendant  to  introduce,  over  plaintifl's  objection,  oral 
proof  of  the  partnership,  upon  the  alleged  ground  that  the 
contract  sued  on  was  under  seal,  and  that  Levi  Dillon  had  no 
power  to  sign  a  sealed  instrument  for  the  firm,  and  that, 
therefore,  under  the  law,  the  signature  was  that  of  Levi  Dil- 
lon alone,  and  that  he  alone  was  liable.  The  same  question 
presented  by  the  objections  to  evidence  arises  upon  the  in- 
structions. It  is  assigned  as  error  that  the  court  refused  to 
instruct  the  jury,  at  plaintifi'*s  request,  that,  "  in  order  to  bind 
the  partners  by  signing  and  sealing  the  contract  in  question 
in  the  firm  name  of  Levi  Dillon  and  Sons,  the  defendant 
must  have  had  express  authority  from  each  one  of  his  part- 
ners to  execute  the  contract  under  seal." 

At  common  law  one  partner  could  not  bind  the  others  by 
an  instrument  under  seal  unless  they  gave  him  express  au- 
thority under  their  seals.  In  harmony  with  this  rule  it  has 
been  held  that  where  one  partner  executes  an  instrument 
under  seal  in  the  firm  name  without  authority  under  seal  he 
*•  alone  is  bound  by  it:  Story  on  Partnership,  7th  ed.,  sees. 
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117,  119;  1  Bates'  Law  of  Partnership,  sec.  421.  The  general 
weight  of  authority  is  undoubtedly  in  favor  of  the  position 
that  one  partner  has  no  implied  power  to  bind  the  firm  by  aa 
instrument  under  seal:  17  Am.  &  Eng.  Ency.  of  Law,  1001, 
and  cases  in  notes.  But  the  American  courts  have  been  in- 
clined to  depart  from  the  harshness  of  the  common-law  rule. 
They  hold  to  the  doctrine  that  where  one  partner  executes  an 
instrument  under  seal  in  the  name  of  the  firm  it  will  be  re- 
garded as  binding  upon  the  firm,  "  where  an  express  or  im- 
plied authority  or  confirmation  could  be  justly  established, 
not  under  seal,  whether  it  be  verbal,  or  in  writing,  or  circum- 
stantial": Story  on  Partnership,  7th  ed.,  sees.  121,  122.  The 
prior  assent  or  subsequent  ratification  may  not  only  be  by 
parol,  but  may  be  implied  from  declarations,  or  from  acts  and 
circumstances:  1  Bates  on  Law  of  Partnership,  sec.  416;  Par- 
sons on  Partnership,  181,  and  notes;  Gram  v.  Seton^  1  Hall, 
262;  Cady  v.  Shepherd,  11  Pick.  400;  22  Am.  Dec.  379;  17 
Am.  &  Eng.  Ency.  of  Law,  1002,  and  cases  in  note  4. 

In  Eames  v.  Preston,  20  111.  389,  the  question  was  whether 
the  action  of  assumpsit  could  be  maintained  upon  a  certain 
note  therein  set  forth  which  was  executed  by  a  firm.  Inas- 
much as  the  note  was  held  to  be  under  the  seal  either  of  the 
firm  or  of  the  partner  signing  it  it  followed  that  suit  in  as- 
aumpsit  would  not  lie  upon  it  under  the  statute  as  it  then 
existed.  The  material  inquiry  in  that  case  was,  not  so  much 
whether  one  partner  had  authority  to  execute  an  instrument 
under  seal  in  the  name  of  the  firm,  as  whether  the  instrument 
there  under  consideration  was  or  was  not  a  sealed  instru- 
ment. Under  section  19  of  the  present  Practice  Act  assump^ 
sit  may  be  maintained  upon  sealed  instruments.  That  section 
has  abolished  the  distinction  between  sealed  and  unsealed 
instruments  as  to  the  form  of  action:  Harms  v.  McCormick^ 
132  111.  104.  In  Peine  v.  Weber,  4.1  111.  41,  we  said:  "We 
think  it  may  be  safely  said  the  modern  rule  is,  that  one 
partner  may,  **  in  furtherance  of  the  partnership  business 
and  for  its  benefit,  execute  a  deed  under  seal,  which  will  be 
binding  on  the  other,  if  he  has  foreknowledge,  or  subsequently 
ratifies  it,  and  this  may  be  proved  by  acts  and  circumstances, 
or  by  his  verbal  declarations  and  admissions."  Under  the 
American  doctrine  the  liability  of  the  partners  will  not  be  con- 
fined to  the  one  who  signs  the  sealed  instrument  in  the  name 
of  the  firm,  if  it  appear  that  the  prior  assent  or  subsequent 
ratification  of  the  other  partners  can  be  implied  from  their 
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acts  and  declarations,  or  from  other  proper  evidence  tending 
to  show  such  assent  or  ratification:  Wilcox  v.  Dodge,  12  111. 
App.  517;   Walsh  v.  Lennon,  98  111.  27;  38  Am.  Rep.  75. 

There  is  evidence  in  the  present  record  tending  to  show, 
that  the  act  of  Levi  Dillon  in  signing  the  firm  name  of  "  Levi 
Dillon  and  Sons"  to  the  instrument  sued  upon  in  this  case 
was  done  with  the  previous  assent  of  the  other  partners.  The 
firm  was  engaged  in  the  business  of  importing  and  selling 
Norman  horses.  They  prepared  a  bound  book,  containing 
blank  forms  of  certificates  of  sale  with  warranties,  of  which 
the  foregoing  certificate,  except  the  signature  and  italicized 
words,  is  a  sample.  These  certificates  with  their  warranties 
were  intended  to  be  those  of  the  firm,  because  the  name  of  the 
firm  is  printed  in  the  body  of  them,  and  were  intended  to  be 
under  seal,  because  each  has,  to  the  right  of  the  signature 
line,  a  scroll  with  the  word  "seal"  printed  in  it.  The  firm 
adopted  and  used  this  blank  form,  giving  therein  written 
guaranties;  all  the  members  knew  of  the  form;  the  firm  gave 
fifty  or  seventy-five  certificates  drawn  according  to  this  form, 
with  the  seal  attached;  when  a  sale  was  made,  one  copy  would 
be  kept  and  a  duplicate  given  to  the  purchaser;  all  the  mem- 
bers of  the  firm  had  access  to  the  bound  book  of  forms;  the 
other  members,  as  well  as  appellee,  would  fill  up  the  certifi- 
cates, and  write  the  guaranties  in  them  when  horses  were  sold, 
and  sign  the  firm  name  thereto  opposite  the  seal,  though  the 
business  was  generally  transacted  by  appellee. 

**  But  even  if  it  were  true,  that  the  evidence  does  not  show 
acts  and  circumstances  from  which  the  assent  of  the  other 
partners  may  be  implied,  we  do  not  think  that  the  instru- 
ment here  sued  upon  was  necessarily  one  which  was  required 
to  be  under  seal.  While  one  partner  cannot  bind  his  copart- 
ners by  deed,  yet  if  the  instrument  executed  by  him,  though 
under  seal,  would  have  been  valid  without  a  seal,  and  within 
tlie  scope  of  the  partnership  business,  and  within  the  powers 
belonging  to  each  partner,  then  the  seal  may  be  disregarded, 
and  the  instrument  may  be  ratified  as  a  simple  contract: 
Walsh  V.  Lennon,  89  111.  27;  38  Am.  Rep.  75;  Mechara  on 
Agency,  sec.  141;  Story  on  Partnership,  7th  ed.,  sec.  122; 
Sterling  v.  Bock,  40  Minn.  11;  Human  v.  Cuniffe,  32  Mo.  316; 
Robinson  v.  Crowder,  4  McCord,  519;  17  Am.  Dec.  762;  Deck- 
ard  V.  Case,  5  Watts,  22;  30  Am.  Dec.  287.  In  other  words, 
*'  the  mere  addition  of  a  seal  to  a  contract  within  the  ordinary 
scope  of  the  business,  which  requires  none,  does  not  vitiate 
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the  contract":  17  Am.  &  Eng.  Ency.  of  Law,  1004,  and 
cases  in  note  1.  This  doctrine  is  conceded  to  be  applicaWe 
to  the  instrument  upon  which  the  present  suit  is  brought,  so 
far  as  that  instrument  is  a  mere  bill  of  sale.  Where  there  is 
a  simple  transfer  of  personal  property  the  addition  of  a  seal 
neither  adds  to,  or  detracts  from,  the  effect  of  the  transfer;  and 
consequently,  if  it  is  signed  and  sealed  in  the  firm  name  by 
one  partner  it  is  not  thereby  rendered  inadmissible  in  evi- 
dence against  the  other  partners.  But  it  is  said,  that  the 
addition  of  the  seal  to  the  firm  name  by  the  signing  partner 
makes  the  instrument  inadmissible  against  the  other  part- 
ners, so  far  as  the  warranties  or  guaranties  contained  in  it  are 
concerned. 

There  are  some  authorities  which  hold  that  an  unnecessary 
seal  may  be  disregarded  in  instruments  of  transfer,  but  not 
in  those  creating  a  new  and  original  obligation  in  the  nature 
of  a  specialty  debt:  1  Bates*  Law  of  Partnership,  sec.  418, 
■note  2.  But  where  the  obligations  contained  in  a  bill  of  sale 
of  personal  property,  as  well  as  the  transfer  of  the  interest  in 
*'  the  property  itself,  are  within  the  ordinary  scope  of  the 
partnership  business  and  within  the  powers  of  each  individ- 
ual partner,  the  nonexecuting  partners  are  not  relieved  from 
liability  upon  'such  obligations  by  the  mere  fact,  that  the 
partner  signing  the  firm  name  aflBxes  a  seal. 

The  firm  of  Levi  Dillon  and  Sons  were  dealing  in  Norman 
fltallions.  Each  partner  had  the  power  to  sell  these  stallions, 
and  there  was  involved  in  such  power  of  sale  the  further 
power  to  warrant  the  quality  of  the  horse  as  to  its  fitness  for 
the  purpose  for  which  it  was  sold.  Partners  are  considered 
as  sanctioning  the  contracts  which  they  singly  enter  into  in 
the  course  of  trade.  By  the  act  of  entering  into  the  partner- 
ship, each  partner  is  made  the  general  agent  of  his  copartners 
as  to  the  firm  business:  Deckard  v.  Case,  5  Watts,  22;  30  Am. 
Dec.  287.  Where  a  general  agent  is  employed  to  carry  on  a 
business,  the  authority  to  sell,  which  is  conferred  upon  him, 
may  carry  along  with  it  the  power  to  warrant,  if  it  is  usual, 
as  it  was  here,  to  give  a  warranty  when  making  a  sale  in  such 
business:  Brady  v.  Todd,  9  Com.  B.,  N.  S.,  591;  Biddle  on 
Warranties  in  the  Sale  of  Chattels,  sees.  14  and  15.  A  gen- 
eral agent  employed  to  carry  on  the  business  of  horse-dealing 
for  his  employer  has  an  implied  authority  to  warrant  sound- 
ness when  making  sale  of  a  liorse:  2  Benjamin  on  Sales,  sees. 
830,  831,  pp.  618-620.     Where  a  dealer  contracts  to  supply 
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an  article,  in  which  he  deals,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts  to  the  judgment 
of  the  dealer,  there  is  an  implied  warranty  that  it  is  fit  for 
the  purpose  to  which  it  is  to  be  applied:  Jones  v.  Justf  L.  R.  3 
Q.  B.  197;  Biddle  on  Warranties  in  the  Sale  of  Chattels,  sec. 
167. 

For  the  reasons  here  stated  we  are  of  the  opinion  that  the 
circuit  court  committed  no  error  in  refusing  the  instructions 
refused,  or  in  admitting  the  evidence  objected  to. 

The  judgment  of  the  appellate  court  is  accordingly  affirmed. 

Judgment  affirmed.  

Partnership — Power  of  Pabtnkb  to  Bind  Firm  bt  Sealed  In strumknt. 
A  sealed  instrament  executed  by  one  partner  in  the  name  of  the  firm,  with* 
ont  pr&yions  anthority  or  subsequent  ratification  by  his  copartners,  does  noi 
bind  the  latter:  Van  Deusen  v.  Blum,  18  Pick.  229;  29  Am.  Dec.  682;  Trimble 
V.  Coons,  2  A.  K.  Marsh.  375;  12  Am.  Dec.  411;  Skinner  v.  Dayton,  19  Johns. 
513;  10  Am.  Dec  286;  Doe  d.  Smith  v.  Tupper,  4  Smedes  &  M.  261;  43  Am. 
Dec.  483;  Oerard  ▼.  Basse,  1  Dall.  119;  1  Am.  Dec.  226;  Robinson  r. 
Croxoder,  4  McCord,  619;  17  Am.  Dec.  762;  Shirley  v.  Fearne,  33  Miss.  663j 
69  Am.  Dec.  375;  Worrall  v.  Munn,  5  N.  Y.  229;  65  Am.  Dec.  330;  HaH  y. 
Withers,  1  Pen.  &  W.  285;  21  Am.  Dec.  3S2;  Burwell  v.  Linthicum,  100  N.  a 
145;  Hull  y.  Young,  30  S.  0.  121;  Sterling  v.  Bock,  40  Minn.  11;  Fore  r. 
Hitson,  70  Tex.  617.  In  Schmertz  v.  Shreeve,  62  Pa.  St.  457;  1  Am.  Rep. 
439,  it  was  held  that  this  want  of  power  exists  even  -when  a  seal  is  not 
essential  to  the  validity  of  instrument.  The  same  case  holds  that  the  addi. 
tion  of  a  seal  to  an  instrument  made  by  a  partner  as  evidence  of  an  exe> 
cuted  contract  will  not  vitiate  it,  and  the  same  distinction  between  executed 
and  executory  contracts  is  announced  in  Dubois^  Appeal,  38  Pa.  St.  231;  80 
Am.  Dec.  478.  A  contrary  doctrine  is  recognized  in  Tapley  v.  Butterfield,  1 
Met  516;  36  Am.  Dec.  374;  Piice  v.  Alexander,  2  G.  Greene,  427;  62  Am. 
Dec.  526;  Walsh  v.  Lennon,  98  111.  27;  38  Am.  Hep.  76.  The  necessary 
assent  to  the  execution  of  the  sealed  instrument  or  the  subsequent  ratifica- 
tion thereof  may  be  given  by  parol:  Skinner  v.  Dayton,  19  Johns.  613;  10 
Am.  Dec.  286;  Wilson  v.  Hunter,  14  Wis.  683;  80  Am.  Dec.  795;  Bond 
V.  Aitkin,  6  Watts  &  S.  166;  40  Am.  Dec  650:  Cody  v.  Shepherd,  11  Pick. 
400;  22  Am.  Dec.  379;  Price  v.  Alexander,  2  G.  Greene,  427;  62  Am.  Dec 
626;  Drumright  v.  Philpot,  16  Ga.  424;  60  Am.  Dec,  738;  McDonald  v.  Eggle- 
ston,  26  Vt.  154;  60  Am.  Dec.  303;  Kramer  v.  Dinsmore,  152  Pa.  St.  264. 

Agenct — Power  or  Selling  Agent  to  Warrant. — An  agent  to  sell  has 
no  implied  authority  to  warrant,  in  the  absence  of  custom:  Pickert  r. 
Marston,  68  Wis.  465;  60  Am.  Rep.  876;  Herring  v.  Skaggs,  62  Ala.  180;  34 
Am.  Rep.  4;  Cooley  v.  Po-rine,  41  N.  J.  L.  322;  32  Am.  Rep.  210. 
'  Sales— Implied  Warranty  of  Fitness. — A  note  on  the  implied  warranty 
that  a  manufactured  article  will  answer  the  purpose  intended  will  be  found 
subjoined  to  Bragg  v.  Morrill,  24  Am.  Rep.  104-114.  The  general  rule  re- 
ferred to  in  the  principal  case  is  recognized  also  in  BlacJmiore  v.  Fairbankt, 
79  Iowa,  282;  Copas  v.  Anglo-American  Provision  Co.,  73  Mich.  642;  Shaw 
▼.  SmUh,  45  Kan.  334;  Smith  v.  Hightower,  76  Ga.  629. 
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CoNSTiTUTiosAt  Law — DuK  PROCESS  OF  Law.— A  statute  providing  a 
penalty  for  its  violation,  which  does  not  apply  to  all  corporations  oir 
individuals  of  the  same  nature,  but  operates  only  upon  certain  corpora* 
tions  therein  named,  is  unconstitutional  and  void,  as  depriving  the  oor* 
porations  named  of  liberty  and  property  without  due  process  of  law. 

CoNSTiTUTiOKAL  Law. — "DuB  PROCESS  OF  Law,"  or,  "law  of  the  land," 
means  general  public  law,  binding  upon  all  members  of  the  community, 
under  all  circumstances,  and  not  partial  or  private  laws  affecting  th« 
rights  of  private  individuals  or  classes  of  individuals. 

Oonstitutional  Law— Libbrtt,  Meaning  of.— The  fundamental  prin- 
ciple upon  which  constitutional  liberty  is  based  is  equality  under  the 
law  of  the  land,  and  there  can  be  no  such  liberty  that  is  not  regulated 
by  such  laws  as  will  preserve  the  right  of  each  citizen  to  pursue  hia 
own  advancement  and  happiness,  in  his  own  way,  subject  only  to  th« 
restraints  necessary  to  secure  the  same  rights  to  all  others. 

CoNSTiTDTiONAL  Law. — CONSTITUTIONAL  LiBERTT  means  uot  Only  freedom 
of  the  citizen  from  servitude  and  restraint,  but  includes  the  right  of 
every  man  to  be  free  in  the  use  of  his  powers  and  faculties,  and  to 
adopt  and  pursue  such  avocation  or  calling  as  he  may  choose,  subject 
only  to  the  restraints  necessary  to  secure  the  common  welfare. 

Constitutional  Law. — Right  of  Property  preserved  by  all  constitu- 
tions is  the  right  not  only  to  possess  and  enjoy  it,  but  also  to  acquire 
it  in  any  lawful  mode,  or  by  following  any  lawful  pursnit.  The  prop, 
erty  which  each  citizen  has  in  his  own  labor  is  a  common  heritage,  and 
as  an  incident  to  the  right  to  acquire  other  property,  the  liberty  to 
enter  into  contracts  by  which  labor  may  be  employed  in  such  way  as 
the  laborer  shall  deem  most  beneficial,  and  of  others  to  employ  such 
labor,  is  necessarily  included  in  the  constitutional  guarantee. 

Constitutional  Law. — Right  to  Contract  is  both  a  liberty  and  a  prop- 
erty right.  If  any  person  is  denied  the  right  to  contract  and  acquire 
property  in  the  manner  which  he  has  hitherto  enjoyed  under  the  law, 
and  which  others  are  still  allowed  by  the  law  to  enjoy,  he  is  deprived  of 
both  the  constitutional  right  of  liberty  and  property,  to  the  extent  that 
he  is  thus  denied  the  right  to  contract. 

Constitutional  Law. — General  Laws  Mat  Render  That  Unlawful 
in  many  cases  which  has,  prior  thereto,  been  lawful,  but  laws  depriving 
particular  persons,  or  classes  of  persons,  of  rights  enjoyed  by  the  com- 
munity at  large,  to  be  valid  must  be  based  upon  some  existing  dis- 
tinction or  reason  not  applicable  to  others  not  included  within  its 
provisions. 

COMSTirUTIONAL    Law — ABRIDGMENT    OF    BiGHT    TO     CONTRACT. — A    law 

singling  out  persons,  corporations,  or  associations  engaged  in  any  par- 
ticular business,  and  depriving  them  of  the  right  to  contract  as  pei* 
sons,  corporations,  or  associations  engaged  in  other  business  may 
lawfully  do,  is  unconstitutional  and  void. 

OoXSTITUnONAL    LaW — ABRIDGMENT    OF    CORPORATION'S    RiGHT    TO    CON- 

TBACT. — "When,  by  a  general  incorporation  law  under  which  a  corpora^ 
tion  is  organized  it  is  grantod  the  right  to  contract  in  and  about  the 
business    for   which  it  is  incorporated,  a  special   law   restricting  its 
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right  to  thus  contract  is  uecessarily  an  amendment  or  change  of  its 
charter,  and  void  under  a  constitutional  provision  that  "  no  corpora- 
tion shall  be  created  by  special  laws,  or  its  charter  extended,  changed, 
or  amended,  but  the  general  assembly  shall  provide,  by  general  laws, 
for  the  organization  of  all  corporations  hereafter  to  be  created." 

Constitutional  Law — Rioht  of  Cokporation  to  Contract  Includks 
RiauT  TO  Fix  Peicb  of  Labor. — The  right  to  contract  granted  a  cor- 
poration  by  its  charter  includes  the  right  to  fix  the  price  at  which  labor 
for  it  will  be  performed,  and  the  mode  and  time  of  payment.  Each  is 
an  essential  element  of  the  right  to  contract,  and  a  restriction  as  to 
either,  as  it  is  enjoyed  by  the  community  at  large,  is  an  abridgment  of 
the  constitutional  right  of  liberty  and  property. 

CoNSTTrnTroNAL  Law.— Statute  Requiring  Payment  of  Waom  to  b« 
Made  Weeklt  to  every  employee  of  certain  designated  classes  of  cor- 
porations, and  imposing  a  penalty  for  not  making  such  payment  is  an* 
constitutional. 

The  Braceville  Coal  Company,  a  corporation  incorporated 
under  a  general  incorporation  law,  and  engaged  in  the  busi- 
ness of  coal-mining,  was  convicted  of  violating  a  statute  en- 
titled, "An  act  to  provide  for  the  weekly  payment  of  wages  by 
corporations,"  and  a  fine  of  fifty  dollars  imposed  for  which, 
with  costs,  judgment  was  rendered,  and  from  this  judgment 
the  company  appealed.  The  statute  in  question  provides: 
*'  That  every  manufacturing,  mining,  quarrying,  lumbering, 
mercantile,  street,  electric,  and  elevated  railway,  steamboat, 
telegraph,  telephone,  and  municipal  corporation,  and  every 
incorporated  express  company  and  water  company,  shall  pay, 
weekly,  each  and  every  employee  engaged  in  its  business,  the 
wages  earned  by  such  employee  to  within  six  days  of  the  date 
of  such  payment:  Provided^  however,  that  if  at  any  time  of 
payment  any  employee  shall  be  absent  from  his  regular  place 
of  labor,  he  shall  be  entitled  to  said  payment  at  any  time 
thereafter,  upon  demand."  The  statute  then  provides  a  pen- 
alty of  not  less  than  ten  nor  more  than  fifty  dollars  for  each 
violation;  that  action  must  be  commenced  within  thirty  days 
after  such  violation,  and  that  notice  that  action  will  be 
brought  must  be  given,  etc.,  and  then  proceeds:  "No  assign- 
ment of  future  wages,  payable  weekly  under  the  provisions 
of  this  act,  shall  be  valid  if  made  to  the  corporation  from  whom 
such  wages  are  to  become  due,  or  to  any  person  on  behalf  of 
euch  corporation,  or  if  made,  or  procured  to  be  made,  to  any 
person  for  the  purpose  of  relieving  such  corporation  from  the 
obligations  to  pay  weekly  under  the  provisions  of  this  act. 
Nor  shall  any  of  said  corporations  require  any  agreement 
from  an  employee  to  accept  wages  at  other  periods  than  as 
provided  in  section  1  of  this  act,  as  a  condition  of  employ- 
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ment."  The  corporation  exacted  a  contract  from  all  person* 
entering  its  service.  Thomas  McGuire,  the  complaining  wit- 
ness, signed  one  of  these  contracts,  which  stipulated,  among 
other  things,  that  "  all  payments  hereunder  to  be  made  on 
regular  pay  day,  and  in  compliance  with  the  rules  and  regu- 
lations above  named,  and  pay  day  is  hereby  fixed  for  and  on 
the  first  Saturday  after  the  tenth  of  each  month,  when  and 
at  which  time  all  wages  or  moneys  that  may  have  been  earned 
during  and  in  the  calendar  month  next  prior  to  such  pay  day 
shall  be  paid,  less  all  moneys  owing  said  party  of  the  first 
part  on  any  account  whatever";  and  that  "every  employee 
will  be  paid  once  a  month,  at  regular  pay  day,  all  wages  or 
moneys  he  may  have  earned  during  and  in  the  calendar 
month  next  preceding  such  pay  day,  after  deducting  any  in- 
debtedness which  such  employee  may  owe  to  the  company,  or 
which  the  company,  with  the  consent  of  such  employee,  may 
have  assumed  to  pay  to  any  other  person."  McGuire  entered 
the  employment  of  the  company  under  the  contract  on  No» 
vember  3,  1891,  and  quit  November  13,  1891,  and  demanded 
his  wages.  The  company  refused  to  pay  him  before  the  next 
regular  pay  day,  and  he  then  brought  this  action. 

George  S.  House^  for  the  appellant. 

S.  0.  Stough  and  William  Mooney,  for  the  appellee. 

^®  Shope,  J.  The  principles  that  must  control  the  decision 
of  this  case  were  announced  in  Forer  v.  People^  141  III.  171. 
Unless  we  are  prepared  to  recede  from  the  doctrine  of  that 
case,  and  the  subsequent  case  of  Ramsey  v.  People,  142  111. 
380,  the  act  under  consideration  must  be  likewise  held  uacon-^ 
stitutional  and  void. 

Section  2  of  article  2  of  the  constitution  of  this  state  guar- 
antees that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  We  said  in  the  Frorer 
case,  the  words  "due  process  of  law"  "are  to  be  held  synony- 
mous with  *  the  law  of  the  land,' "  and,  quoting  from  Millett  v. 
People,  117  111.  294,  57  Am.  Rep.  869,  said:  "And  this  mean* 
general  public  law,  binding  upon  all  the  members  of  the  com- 
munity under  all  circumstances,  and  not  partial  or  private- 
laws,  affecting  the  rights  of  private  individuals  or  classes  of 
individuals."  There  can  be  no  liberty,  protected  hy  govern- 
ment, that  is  not  regulated  by  such  laws  as  will  preserve  the 
right  of  each  citizen  to  pursue  his  own  advancement  and  hap- 
piness in  his  own  way,  subject  only  to  the  restraints  neces* 
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eary  to  secure  the  same  right  to  all  others.  The  fundamental 
principle  upon  '*  which  liberty  is  based,  in  free  and  enlight- 
ened government,  is  equality  under  the  law  of  the  land.  It 
has  accordingly  been  everywhere  held  that  liberty,  as  that 
term  is  used  in  the  constitution,  means  not  only  freedom  of 
the  citizen  from  servitude  and  restraint,  but  is  deemed  to 
embrace  the  right  of  every  man  to  be  free  in  the  use  of  his 
powers  and  faculties,  and  to  adopt  and  pursue  such  avocation 
or  calling  as  he  may  choose,  subject  only  to  the  restraints 
necessary  to  secure  the  common  welfare:  Frorer  v.  People,  141 
111.  171;  Commonwealth  v.  Perry,  155  Mass.  117;  31  Am.  St. 
Rep.  533;  People  v.  Oilhon,  109  N.  Y.  389;  4  Am.  St.  Rep.  465; 
Live  Stock  Assn.  v.  Crescent  City,  1  Abb.  388;  Slaughter  House 
Cases,  16  Wall.  36;  Oodcharles  v.  Wigeman,  113  Pa.  St.  431; 
State  V.  Qoodvnll,  33  W.  Va.  179;  25  Am.  St.  Rep.  863. 

Property,  in  its  broader  sense,  is  not  the  physical  thing 
which  may  be  the  subject  of  ownership,  but  is  the  right  of 
dominion,  possession,  and  power  of  disposition  which  may  be 
acquired  over  it;  and  the  right  of  property,  preserved  by  the 
constitution,  is  the  right  not  only  to  possess  and  enjoy  it,  but 
also  to  acquire  it  in  any  lawful  mode,  or  by  following  any 
lawful  industrial  pursuit  which  the  citizen,  in  the  exercise  of 
the  liberty  guaranteed,  may  choose  to  adopt.  Labor  is  the 
primary  foundation  of  all  wealth.  The  property  which  each 
one  has  in  his  own  labor  is  the  common  heritage,  and  as  an 
incident  to  the  right  to  acquire  other  property,  the  liberty  to 
enter  into  contracts  by  which  labor  may  be  employed  in  such 
way  as  the  laborer  shall  deem  most  beneficial,  and  of  others 
to  employ  such  labor,  is  necessarily  included  in  the  constitu- 
tional guaranty.  In  Frorer  v.  People,  141  111.  171,  we  said: 
"The  privilege  of  contracting  is  both  a  liberty  and  a  property 
right,  and  if  A  is  denied  the  right  to  contract  and  acquire 
property  in  the  manner  which  he  has  hitherto  enjoyed  under 
the  law,  and  wliich  B,  C,  and  D  are  still  allowed  by  the  law 
to  enjoy,  it  is  clear  that  he  is  deprived  of  both  liberty  and 
property  to  the  extent  that  he  is  thus  denied  the  right  to 
contract,"  and  quoted  with  approval:  "The  man  or  the  class 
forbidden  the  '*  acquisition  or  enjoyment  of  property  in  the 
manner  permitted  the  community  at  large  would  be  deprived 
of  liberty  in  particulars  of  primary  importance  to  his  or  their 
pursuit  of  happiness":  Cooley's  Constitutional  Limitations, 
393. 

It  is  undoubtedly  true  that  the  people,  in  their  representative 
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capacity,  may,  by  general  law,  render  that  unlawful,  in  many 
cases,  which  had  hitherto  been  lawful.  But  laws  depriving 
particular  persons  or  classes  of  persons  of  rights  enjoyed  by 
the  community  at  large,  to  be  valid  must  be  based  upon  some 
existing  distinction  or  reason  not  applicable  to  others  not  in- 
cluded within  its  provisions:  Cooley's  Constitutional  Limita- 
tions, 391.  And  it  is  only  when  such  distinctions  exist  that 
differentiate,  in  important  particulars,  persons  or  classes  of  per- 
sons from  the  body  of  the  people,  that  laws  having  operation 
only  upon  such  particular  persons  or  classes  of  persons  have 
been  held  to  be  valid  enactments.  In  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  we  held  that  it  was  not  competent  under 
the  constitution  for  the  legislature  to  single  out  operators  of 
coal  mines  and  impose  restrictions,  in  making  contracts  for 
the  employment  of  labor,  which  were  not  required  to  be  borne 
by  other  employers.  And  in  Frorer  v.  People,  141  111.  171,  a 
law  singling  out  persons,  corporations,  or  associations  engaged 
in  mining  and  manufacturing,  and  depriving  them  of  the 
right  to  contract  as  persons,  corporations,  and  associations 
engaged  in  other  business  or  vocation  might  lawfully  do,  was 
in  violation  of  the  constitution  and  void.  So  in  Ramsey  y. 
People,  142  111.  380,  "  An  act  to  provide  for  the  weighing  in 
gross  of  coal  hoisted  from  mines,"  approved  June  10,  1891, 
was  held  unconstitutional  and  void  for  the  same  reason. 

The  act  under  consideration  applies  not  to  all  corporations 
existing  within  the  state,  or  to  all  that  have  been  or  may  be 
organized  for  pecuniary  profit  under  the  general  incorporation 
laws  of  the  state.  There  is  no  attempt  to  make  a  distinction 
between  corporations  and  individuals  who  may  employ  labor. 
The  slightest  consideration  of  the  act  will  demonstrate  that 
*■  many  corporations  that  may  be  and  are  organized  and 
doing  business  under  the  laws  are  not  included  within  the 
designated  corporations.  No  reason  can  be  found  that  would 
require  weekly  payments  to  the  employees  of  an  electric  rail- 
way that  would  not  require  like  payment  by  an  electric  light 
or  gas  company;  to  a  corporation  engaged  in  quarrying  or 
lumbering  that  would  not  be  equally  applicable  to  a  corpora- 
tion engaged  in  erecting,  repairing,  or  removing  buildings  or 
other  structures;  to  mining  that  would  not  exist  in  respect  of 
tjorporations  engaged  in  making  excavations  and  embank- 
ments for  roads,  canals,  or  other  public  or  private  improve- 
ment of  like  character;  that  will  apply  to  a  street  or  elevated 
railway  that  will  not  make  it  equally  important  in  other 
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modes  of  transportation  of  freight  and  passengers.  The  public 
records  of  the  state  will  show,  and  it  is  a  matter  of  common 
knowledge,  that  very  many  corporations  have  been  organized 
and  are  doing  business  in  the  state,  which  necessarily  employ 
large  numbers  of  men,  that  are  not  included  within  the  act 
under  consideration. 

The  restriction  of  the  right  to  contract  affects  not  only  the 
corporation,  and  restricts  its  right  to  contract,  but  that  of 
the  employee  as  well.  We  need  not  repeat  the  argument  of 
the  case  of  Frorer  v.  People,  141  111.  171,  upon  this  point.  An 
illustration  of  the  manner  in  which  it  affects  the  employee, 
out  of  many  that  might  be  given,  may  be  found  in  the  condi- 
tions arising  from  the  late  unsettled  financial  affairs  of  the 
country.  It  is  a  matter  of  common  knowledge  that  large 
numbers  of  manufactories  were  shut  down  because  of  the 
stringency  in  the  money  market.  Employers  of  labor  were 
unable  to  continue  production,  for  the  reason  that  no  sale 
could  be  found  for  the  product.  It  was  suggested,  in  the  in- 
terest of  employees  and  employers  as  well  as  in  the  public 
interest,  that  employees  consent  to  accept  only  so  much  of 
their  wages  as  was  actually  necessary  to  their  sustenance, 
reserving  payment  of  the  balance  until  business  should  re- 
vive, and  thus  enable  the  factories  and  workshops  to  be  open 
and  operated  with  less  present  expenditure  of  money. 
''*  Public  economists  and  leaders  in  the  interests  of  labor 
suggested  and  advised  this  course.  In  this  state  and  under 
this  law  no  such  contract  could  be  made.  The  employee  who 
sought  to  work  for  one  of  the  corporations  enumerated  in  the 
act  would  find  himself  incapable  of  contracting  as  all  other 
laborers  in  the  state  might  do.  The  corporations  would  be 
prohibited  from  entering  into  such  a  contract,  and  if  they  did 
so  the  contract  would  be  voidable  at  the  will  of  the  employee, 
and  the  employer  subject  to  a  penalty  for  making  it.  The 
employee  would  therefore  be  restricted  from  making  such  a 
contract  as  would  insure  to  him  support  during  the  unsettled 
condition  of  affairs,  and  the  residue  of  his  wages  when  vhe 
product  of  his  labor  could  be  sold.  The  employees  would,  by 
the  act,  be  practically  under  guardianship;  their  contracts 
voidable,  as  if  they  were  minors;  their  right  to  freely  con- 
tract for  and  to  receive  the  benefit  of  their  labor,  as  others 
might  do,  denied  them. 

But  treating  the  restrictions  as  affecting  the  corporation 
only,  it  is  insisted  that  the  reservation  of  authority  by  the 
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general  assembly,  in  section  9  of  the  General  Incorporation 
Act  (Rev.  Stats.,  c.  32),  authorized  the  passage  of  the  act  in 
question.  That  section  provides:  "The  general  assembly 
shall,  at  all  times,  have  power  to  prescribe  such  regulations 
and  provisions  as  it  may  deem  advisable,  which  regulations 
and  provisions  shall  be  binding  on  any  and  all  corporations 
formed  under  this  act."  It  is  said  this  section  entered  into 
and  formed  a  part  of  the  contract  under  which  the  grant  of 
the  corporate  franchise  was  conferred  upon  appellant  com- 
pany, it  having  been  organized  under  the  general  law. 

It  was  expressly  held  that  the  reservation  of  the  right  ta 
alter,  amend,  or  repeal  the  charter  entered  into  and  formed  a 
part  of  the  contract  between  the  state  and  the  corporation 
chartered  under  the  constitution  of  1848,  and  that  the  power 
reserved  might  be  constitutionally  exercised  {Butler  v.  Walker^ 
80  111.  345),  and  undoubtedly  the  same  construction  should 
be  placed  upon  the  reservation  of  power  in  the  section  quoted. 
''•  But  by  section  1  of  article  11  of  the  constitution  it  is  pro- 
vided: "No  corporation  shall  be  created  by  special  laws,  or 
its  charter  extended,  changed,  or  amended;  ....  but  th* 
general  assembly  shall  provide,  by  general  laws,  for  ths 
organization  of  all  corporations  hereafter  to  be  created."  The^ 
manifest  intention  of  this  provision  of  the  constitution  was  to 
require  not  only  the  creation  of  corporations,  but  amendments 
to  charters  of  those  existing,  to  be  made  by  general  laws, 
applicable  alike  to  all  occupying  like  circumstances  and  ex- 
isting under  the  same  conditions;  and  it  necessarily  follow* 
that  special  acts,  applying  to  particular  corporations  only, 
and  not  to  the  general  body  of  corporations  created  under 
the  act,  would  fall  within  the  prohibition  of  this  section. 

By  the  general  incorporation  law  appellant  company  was 
granted  the  right  to  contract  as  a  corporation  in  and  about 
the  business  for  which  it  was  organized.  A  restriction  of  its 
right  to  thus  contract  is  necessarily  an  amendment  or  change 
of  its  corporate  powers  and  functions — of  its  charter.  If, 
therefore,  the  restriction  is  held  to  fall  within  the  power  re* 
served  in  section  9  of  the  act,  it  must,  in  view  of  the  consti- 
tutional provision,  be  construed  as  reserving  the  power  to 
prescribe  such  regulations  and  provisions  as  the  legislature 
may  deem  advisable,  by  general  law.  The  act  under  consid- 
eration, not  being  a  general  law,  is,  therefore,  not  a  warranted 
exercise  of  power. 

We  need  not  extend  this  opinion  by  further  discussion^ 
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The  right  to  contract  necessarily  includes  the  right  to  fix  the 
price  at  which  labor  will  be  performed  and  the  mode  and  time 
of  payment.  Each  is  an  essential  element  of  the  right  to  con« 
tract,  and  whosoever  is  restricted  in  either  as  the  same  is  en- 
joyed by  the  community  at  large  is  deprived  of  liberty  and 
property. 

The  enactment  being  unconstitutional,  there  is  no  law  au- 
thorizing the  judgment  of  the  county  court,  and  it  will  ac- 
cordingly be  reversed. 

Judgment  reversed.  

Statutes  Attkhptinq  to  Rkqulatb  thb  Rblatioks  or  Emplotkbs 
AMD  Ehplotbes,  by  making  provisions  applicable  to  a  special  class  of  em* 
plovers  requiring  them  to  make  payments  at  stated  times,  or  in  particular 
kind  of  money  or  property,  or  otherwise  affecting  and  limiting  the  right  of 
a  special  class  of  employers  to  contract  with  their  employees,  enacted  in  sar* 
cral  of  the  states,  hare  been  assailed  as  unconstitutional,  with  varying  sae« 
cess.  In  the  following  cases  they  were  upheld:  Shaffer  ▼.  Union  etc  Co.t 
65  Md.  74;  Peel  SpUnt  Co.  v.  State,  36  W.  Va.  802;  Hancock  v.  YcuUn,  121 
Ind.  366;  16  Am,  St.  Rep.  396;  Commonwealth  v.  Perry,  155  Mass,  117;  30 
Am.  St.  Rep.  533,  and  in  the  following  overthrown.  State  t.  Ooodwill,  33 
W.  Va.  179;  25  Am.  St.  Rep,  863;  State  v.  Fire  Creek  Coal  Co.,  33  W.  Va. 
188;  25  Am.  St  Rep.  891;  Millett  v.  People,  117  111.  294;  57  Am.  Rep.  869; 
Frorer  v.  People,  141  III.  171;  Ramsey  v.  People,  142  111.  380;  StaU  v.  Loomia, 
115  Mo.  307;  Qodcharka  v.  Wiyvnuin,  113  Fa.  St.  431. 
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Kbm ATNDERS. — ContinobntRbmaindbbs  Arb  Not  Favorbd,  and  unless  it  ia 
manifest  from  the  language  of  the  instrumeat  that  a  contrary  result  is 
intended  an  estate  is  regarded  as  vested  and  not  contingent,  but  effeok 
must  be  given  to  the  language  employed;  and  if  an  estate  upon  cootin. 
gency  is  created,  it  must  be  so  declared. 

Tkstbd  Rehaikders  Exist  When  the  estate  is  invariably  fixed,  to  remain 
to  a  determinate  person  after  the  particular  estate  is  spent.  In  cases  of 
Tested  remainders,  a  present  interest  passes  to  a  fixed  person,  or  class 
of  persons,  to  be  enjoyed  in  future. 

Continqent  Remainders  Exist  When  no  present  interest  passes  and  th« 
estate  in  remainder  is  limited  to  take  effect  either  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  or  uncertain  event,  so  that  the  par* 
ticular  estate  may  chance  to  be  determined  and  the  remainder  never 
take  effect. 

Remainders— Deed  Creating  Contingent  Remainder. — A  deed  convey- 
ing land  to  A  and  his  assigns  during  his  natural  life  and  upon  his 
death,  then  to  his  two  sons,  "  to  their  heirs  and  assigns  forever  in  equal 
parts,  if  they  shall  both  survive  the  said  A,  but  if  either  shall  die  with« 
out  issue  him  surviving,  then  the  survivor  shall  take  all  the  said  prop- 
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erty  hereby  conveyed,  bat  if  one  of  said  sons  shall  die  leaving  isane, 
then  one  moiety  to  the  survivor,  and  the  other  moiety  in  equal  parts  to 
the  children  of  the  deceased,"  creates  an  estate  in  the  sons,  contingent 
npoa  their  surviving  the  life  tenant,  or  if  one  of  them  should  die  and 
not  the  other,  that  the  deceased  son  should  have  died  without  issue  him 
surviving. 

Conveyances— Term  "  Children,"  in  Its  Natural  Sense,  Is  a  Word  o» 
Purchase,  and  when  used  in  a  deed  should  be  taken  to  have  been  to 
used,  unless  so  controlled  and  limited  by  other  expressions  showing  thafc 
it  was  intended  as  a  word  of  limitation. 

Remainders— Meaning  of  Term  "  Children"  in  Deed  Creating.— When 
a  remainder  is  conveyed  to  two  sons  of  a  life  tenant  under  a  deed  pro- 
viding that  if  either  of  such  sons  shall  die  without  issue  the  survivor 
■hall  take  all,  but  if  one  of  them  shall  die  leaving  issue  one-half  shall 
then  go  to  the  survivor  and  the  remaining  half  to  the  children  of  the 
deceased,  the  children  of  the  son  dying  before  the  termination  of  the 
particular  estate  take  not  as  heirs  of  the  dead  son  but  as  purohMem 
under  the  deed. 

Wilson,  Moore,  and  Mcllvaine^  for  the  appellants. 

H.  F.  White,  for  the  appellee. 

***  Shope,  J.  The  question  presented  is,  whether,  by  the 
deed  to  the  Warringtoiis,  the  sons  took  a  vested  estate  in  re- 
mainder after  the  death  of  their  father.  If  they  did,  it  is 
conceded  appellee  had  a  merchantable  title,  and  the  decree 
was  properly  entered.  The  three,  Henry,  George,  and  Jamea 
Warrington,  joined  in  a  warranty  deed  to  appellee's  grantor, 
and  the  question  is  whether  that  conveyed  a  perfect  title. 

The  deed  calling  for  construction  was  made  by  Horatio  L. 
Wait  and  wife  to  Henry  Warrington,  George  Warrington,  and 
James  Warrington,  parties  of  the  second  part,  and  purported 
to  convey  the  premises  in  question  to  the  "said  Henry  War- 
rington  and  his  assigns,  for  and  during  the  natural  life  of  the 
said  Henry  Warrington,  and  upon  his  death  then  unto  his 
sons,  the  said  George  Warrington  and  James  Warrington,  of 
the  second  part,  to  their  heirs  and  assigns  forever,  in  equal 
parts,  if  they  shall  both  survive  the  said  Henry  Warrington, 
but  if  either  of  said  sons  shall  die  without  issue  him  surviv- 
ing, then  the  survivor  shall  take  all  the  said  property  hereby 
conveyed,  but  if  one  of  said  sons  shall  die  leaving  issue,  then 
one  moiety  to  the  survivor,  and  the  other  moiety,  in  equal 
parts,  to  the  children  of  the  deceased."  Habendum:  "To 
have  and  to  hold,  all  and  singular,  the  above-mentioned  and 
described  premises,  together  with  the  appurtenances,  in  con- 
formity with,  and  in  pursuance  of,  the  conditions  of  the  afore* 
mentioned  grant." 
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'*•  It  will  not  be  necessary,  in  this  case,  to  discuss  at 
length  the  doctrine  of  remainders,  however  interesting  that 
might  be.  It  should,  however,  be  remarked,  that  the  rule  is 
well  established  that  contingent  remainders  are  not  favored, 
and  unless,  from  the  language  of  the  instrument,  it  is  mani- 
fest that  a  contrary  result  was  intended,  the  estate  will  be  re- 
garded as  vested,  and  not  contingent.  It  is,  however,  equally 
well  settled  that  effect  must  be  given  to  the  language  em- 
ployed, and  if  an  estate  upon  contingency  is  created  it  must 
be  so  declared. 

"Vested  remainders  (or  remainders  executed,  whereby  a 
present  interest  passes  to  the  party,  although  to  be  enjoyed 
infuturo)  are  where  the  estate  is  invariably  fixed,  to  remain 
to  a  determinate  person  after  the  particular  estate  is  spent": 
2  Blackstone's  Commentaries,  168.  Or,  as  said  by  Kent, 
4  Commentaries,  202:  "A  remainder  is  vested  when  there 
is  an  immediate  right  of  present  enjoyment,  or  a  present 

fixed  right  of  future  enjoyment A  vested  remainder 

is  an  estate  to  take  effect  in  possession  after  a  particular 
estate  is  spent."  For  though  it  may  be  uncertain  whether  a 
remainder  will  ever  take  effect  in  possession,  it  will  neverthe- 
less be  a  vested  remainder  if  the  interest  is  fixed.  It  is  the 
present  capacity  of  taking  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  that  distinguishes  a  vested,  from 
a  contingent,  remainder.  In  cases  of  vested  remainders  a 
present  interest  passes  to  a  determinate  and  fixed  person  or 
class  of  persons,  to  be  enjoyed  in  the  future. 

"Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited, 
to  take  effect  either  to  a  dubious  and  uncertain  person  or  upon 
a  dubious  and  uncertain  event,  so  that  the  particular  estate 
may  chance  to  be  determined  and  the  remainder  never  take 
effect":  2  Blackstone's  Commentaries,  169.  "  It  is,"  says  Mr. 
Preston  (p.  74),  "not  the  uncertainty  of  enjoyment  in  future, 
but  the  uncertainty  of  the  right  to  that  enjoyment,  which 
marks  the  difference  between  an  interest  which  is  vested  and 
one  **'  which  is  contingent.  It  is,  in  one  case,  the  certainty 
and  fixed  right  of  having  the  enjoyment  at  the  time  when 
the  possession  shall  fall,  and  in  the  other  case  the  uncertainty 
of  having  this  right  at  that  time,  which  are  universally  the 
characteristics  and  distinguishing  features — the  former  in- 
stance of  a  vested  estate,  and,  in  the  latter  instance,  an 
interest  in  contingency."     Thus  it  is   said   by  Blackstone, 
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2  Commentaries,  170:  "A  remainder  may  be  also  contingent 
•where  the  person  to  whom  it  is  limited  is  fixed  and  certain, 
but  the  event  upon  which  it  is  to  take  effect  is  vague  and  un- 
certain, as,  where  land  is  given  to  A  for  life,  and  in  case  B 
survives  him  then  with  remainder  to  B  in  fee.  Here  B  is  a 
certain  person,  but  the  remainder  to  him  is  a  contingent  re- 
mainder, depending  upon  a  dubious  event — the  uncertainty 
of  his  surviving  A.  During  the  joint  lives  of  A  and  B  it  is 
contingent,  and  if  B  dies  first  it  never  can  vest  in  his  heirs, 
but  is  forever  gone;  if  A  dies  first  the  remainder  to  B  becomes 
vested":  Fearne  on  Remainders,  p.  1. 

In  Smith  v.  West,  103  111.  832,  this  court  quoted  with  ap- 
proval from  Hawley  v.  James,  5  Paige,  466,  as  follows:  "  Where 
the  remainderman's  right  to  an  estate  in  possession  cannot 
be  defeated  by  third  persons  or  contingent  events,  or  by  a 
failure  of  a  condition  precedent,  if  he  lives,  and  the  estate 
limited  to  him  by  way  of  remainder  continues  till  the  prece- 
dent estates  are  determined,  his  remainder  is  vested  in  inter- 
est." And  from  Moore  v.  Littel,  41  N.  Y.  72,  that  "decisions 
and  text-writers  agree  that,  by  the  common  law,  remainder  is 
vested  where  there  is  a  person  in  being  who  has  a  present 
capacity  to  take  in  remainder  if  the  particular  estate  be  then 
presently  determined,  otherwise  the  remainder  is  contingent. 
....  The  person  must  be  one  to  whose  competency  to  take 
no  further  or  other  condition  attaches,  etc.,  i.  e.,  in  respect 
to  whom  it  is  not  necessary  that  any  event  shall  occur  or 
condition  be  satisfied,  save  only  that  the  precedent  estate 
shall  determine":  Olney  v.  Hull,  21  Pick.  311;  Thomson  v, 
»»*  Ludington,  104  Mass.  193;  Hull  v.  Beats,  23  Ind.  25;  Ding' 
ley  V.  Dingley,  5  Mass.  537;  Schofield  v.  Olcott,  120  111.  362. 

In  this  case,  that  a  life  estate  was  vested  in  Henry  War- 
rington is  unquestioned.  The  grant  is  to  Henry  Warrington 
and  assigns,  for  and  during  his  natural  life,  and  upon  his 
death  then  unto  his  sons,  the  said  George  Warrington  and 
James  Warrington,  of  the  second  part,  in  equal  parts.  If  the 
grant  to  the  sons  had  stopped  here  there  could  have  been  no 
question  that  the  estate  vested  in  the  sons  as  tenants  in  com- 
mon. Such  would  have  been  the  effect  without  the  words 
*'in  equal  parts."  These  words,  "in  equal  parts,"  are  to  be  ■ 
read  with  the  succeeding  words,  "if  they  shall  both  survive 
said  Henry  Warrington."  There  can  be  no  question  about 
the  intent  thus  far.  But  these  words  are  followed  by  the 
clause,  "  but  if  either  of  said  sons  shall  die  without  issue  him 
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surviving,  then  the  survivor  shall  take  all  of  said  property 
hereby  conveyed."  That  is,  the  intention  expressed  is,  they 
shall  take  in  equal  parts  if  they  both  survive  the  life  tenant, 
but  if  one  die  without  surviving  issue  the  other  shall  take  the 
whole,  thus  attempting,  upon  the  contingency  of  one  dying 
during  the  continuance  of  the  life  estate,  without  issue  sur- 
viving him,  to  cast  the  whole  estate  upon  the  survivor.  It  is 
unnecessary  to  determine  whether,  if  the  granting  clause  had 
ended  with  this  provision,  the  estate  would  have  vested  in  the 
two,  subject  to  be  divested  as  to  one  who  should  die  during 
the  life  estate  without  surviving  issue,  or  not.  In  our  opinion, 
the  remaining  portion  of  the  granting  clause  clearly  indicates 
an  intention  that  upon  the  contingency  that  the  son  shall  die 
before  the  termination  of  the  life  estate,  leaving  issue  him 
surviving,  the  estate  of  the  decedent  shall  go  to  his  children. 
As  we  have  seen,  after  granting  to  the  sons,  and  their  heirs 
and  assigns,  in  remainder,  in  equal  parts,  if  they  shall  both 
survive  the  life  tenant,  but  if  either  should  die  without  issue 
surviving  before  the  falling  in  of  the  precedent  estate  then  the 
survivor  should  take  the  whole,  there  is  the  further  condition, 
S25  "\)ut  if  one  of  said  sons  shall  die  leaving  issue,  then  one 
moiety  to  the  survivor,  and  the  other  moiety,  in  equal  parts, 
to  the  children  of  the  deceased."  It  is  clear  that  by  the 
words,  "if  one  of  said  sons  shall  die  leaving  issue"  was 
meant,  if  the  sons  shall  die  leaving  issue  before  the  vesting 
of  the  estate  in  possession — that  is,  before  the  termination  of 
the  intermediate  estate — then  and  in  that  event  the  moiety 
that  would  have  vested  in  him  had  he  lived 'is  granted  to  his 
children.  The  term  *'  children,"  in  its  natural  sense,  is  a  word 
cf  purchase,  and  will  be  taken,  to  have  been  so  used  unless  so 
controlled  and  limited  by  other  expressions  in  the  instrument 
AS  to  show  that  it  was  intended  as  a  word  of  limitation.  We 
need  not  extend  this  opinion  by  a  discussion  of  this  proposi- 
tion, it  will  be  found  to  be  well  established:  In  re  Sanders, 
A  Paige,  293;  Baker  v.  Scott,  62  111.  86;  Beacroft  v.  Strawn,  67 
111.  28;  Rogers  v.  Rogers,  3  Wend.  503;  20  Am.  Dec.  716. 

Not  only  are  there  no  words  tending  to  show  that  the  word 
*' children"  was  here  used  as  meaning  heirs  generally,  but  it 
16  clearly  shown  to  have  meant  the  issue  of  tlie  son  dying. 
Upon  the  contingency,  therefore,  of  one  of  the  sons  dying  be- 
fore the  falling  in  of  the  life  estate,  leaving  children  surviving 
him,  such  children  would  take,  not  as  heirs  of  the  son  dying, 
but  as  grantees  in  the  deed — as  purchasers:  Ebey  v.  AdamSf 
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135  111.  80,  and  cases  cited.  This  being  so,  it  is  apparent 
that  it  was  not  fixed  and  determined  by  the  deed  who  should 
take  absolutely  at  the  termination  of  the  precedent  estate. 
If  the  sons  survive  the  father  the  estate  would  be  vested  in 
them,  both  in  interest  and  possession.  If  one  of  them  died 
leaving  children  him  surviving,  the  estate  would,  upon  the 
termination  of  the  life  estate,  vest  in  the  survivor  of  the  two 
sons  and  the  children  of  the  deceased  son.  If  the  limitation 
had  been  to  the  sons,  and,  if  they  died  before  the  life  estate 
terminated,  then  to  a  stranger,  no  question  could  have  been 
made  that  the  estate  was  contingent  upon  their  surviving 
until  the  expiration  of  the  intermediate  estate.  Precisely  the 
'**  same  occurs  here.  The  grant  is  to  the  sons,  if  alive  when 
the  estate  terminates;  if  not,  to  their  children  surviving  them, 
as  a  class.  It  cannot  be  known  until  the  death  of  the  life  ten- 
ant whether  the  contingency  upon  which  the  sons  are  to  take 
will  exist;  nor  can  it  be  known  whether  the  children  of  either 
one  of  them  will  take,  as  that  will  depend  upon  the  contin- 
gency of  issue  being  born,  the  death  of  the  sons,  and  the  chil- 
dren surviving  them.  Nor  need  we  determine  here  what  would 
be  the  result  if  both  sons  should  die  during  the  continuance 
of  the  particular  estate,  with  or  without  issue.  It  is  clear, 
we  think,  that  the  estate  in  the  sons,  James  and  George  War- 
rington, was  contingent  upon  their  surviving  the  life  tenant, 
or,  if  one  of  them  should  die  and  not  the  other,  that  the  der 
ceased  son  should  have  died  without  issue  him  surviving. 

It  follows,  necessarily,  that  we  are  of  opinion  the  deed  from 
the  Warringtons  to  Smith,  and  from  Smith  to  appellee,  did 
not  convey  a  good  and  merchantable  title,  and  the  decree  or- 
dering specific  performance  of  the  agreement  of  purchase  and 
sale  was  therefore  erroneously  entered.  It  will  accordingly 
be  reversed  and  the  bill  dismissed. 

Decree  reversed.  

Estates. — Remainders,  When  Vested  akd  When  Continobnt:  Sea 
cases  cited  in  the  note  to  Ducker  v.  Burnham,  146  111.  9,  ante  135.  For 
cases  ia  which  demises  of  the  same  general  nature  as  that  in  the  principle 
case  were  held  to  create  contingent  remainders,  see  Stump  r.  I^ndlay,  2 
Rawle,  168;  19  Am.  Dec.  632;  MaUer  of  Ryder^  11  Paige,  185;  42  Am.  Dec. 
109. 

Wills— Children,  Meaning  of. — As  to  when  the  word  "children"  ia 
%  will  is  to  be  construed  as  a  word  of  purchase,  and  when  as  »  word  of  limi- 
tation, see  cases  cited  in  the  note  to  Oyster  r.  KnuU,  21  Am.  St.  Rep.  892L 
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Hoffman  v.    Reichert. 

(147  ILLINOIS,  274.] 

CoRPORATTOir — Possession  op  Officbb,  When  Possession  of  Cobpora- 
TION. — Whea  an  officer  ia  a  private  corporation  takes  possession  of  its 
property,  bis  possession  is  that  of  the  corporation  in  the  absence  of  any 
act  or  declaration  to  the  contrary,  and  if  the  corporation  subsequently 
enters  into  possession  through  another  of  its  officers,  the  former  officer 
eannot  maintain  forcible  entry  and  detainer  against  the  corporation, 
although  prior  to  taking  possession  he  purchased  the  property  at  sheriff's 
•ale,  if  the  time  for  redemption  has  not  expired  when  the  corporation 
takes  the  later  possession  through  its  second  officer. 

Corporations— Right  op  Officer  to  Purchase  and  Hold  Property  if 
Sold  Under  Execution, — The  purchase  by  one  of  its  officers  of  ths 
property  of  a  corporation  sold  under  execution  gives  him  no  title  nor 
right  to  take  possession  in  his  own  right,  if  the  time  for  redemption 
from  such  sale  has  not  expired. 

CtoRPORATioNS — Duties  op  Officers  in. — The  officers  of  a  corporation  im- 
pliedly undertake  to  give  it  the  benefit  of  their  best  care  and  judgment 
and  to  use  the  powers  conferred  upon  them  solely  in  the  interest  of  the 
corporation.  They  hare  no  right,  under  any  circumstances,  to  use  their 
official  positions  for  their  own  benefit  nor  for  the  benefit  of  anyone 
except  the  corporation  itself. 

Ck}RPORATiONS — Remedt  OP  OFFICER  AS  CREDITOR. — If  a  private  corpora- 
tion  is  indebted  to  one  of  its  officers  for  private  funds  expended  by  him 
on  its  property,  and  refuses  to  pay  him,  he  has  the  right  to  obtain  jndg> 
ment  against  it,  levy  execution  upon  and  sell  its  property  the  same  as 
any  other  creditor. 

Corporations — Officer  in  Cannot  Act  in  His  Own  Intbrist. — An 
officer  in  a  private  corporation  has  no  right  to  avail  himself  of  his  posi- 
tion as  such  officer,  to  obtain  possession  of  the  corporate  property,  and 
then  use  the  advantage  thus  gained  for  his  own  private  interest. 

Action  of  forcible  entry  and  detainer  brought  by  Hoffman 
to  recover  a  certain  coal  mine  with  the  machinery  and  appur- 
tenances know  as  the  Freeburg  Coal  Company.  Hoffman  was 
in  possession  of  the  mine  under  the  circumstances  detailed  in 
the  opinion.  After  redeeming  from  the  execution  sale  therein 
referred  to,  Reichert,  the  defendant,  as  president  of  said  com- 
pany, took  possession  of  the  mine  and  began  to  raise  coal, 
whereupon  Hoffman  brought  this  action,  which  was  decided 
against  him  on  the  trial  below,  and  he  thereupon  appealed. 

Charles  W.  ThomcUt  for  the  appellant. 

Barthel  and  Farmeff  and  Turner  and  Holder,  for  the  ap- 
pellees. 

*''®  Craig,  J.  We  think  it  is  a  plain  proposition,  and  one, 
too,  which  will  not  be  controverted,  that  if  Hoffman  was  in 
the  bona  fide,  peaceable  possession  of  the  coal  mine  in  his  own 
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right,  and  while  so  in  possession  the  defendant  approached 
the  employees  of  Hoffman  and  induced  them  to  surrender 
possession  to  him,  and  defendant  thus  entered  into  the  posses- 
sion of  the  mine,  the  defendant's  possession  would  be  unlawful 
and  could  not  be  maintained.  The  case,  however,  made  by 
the  record,  stands  upon  a  dififerent  basis,  and  does  not  fall 
within  the  rule  indicated.  As  we  understand  the  record,  the 
possession  of  the  mine  *'•  never  passed  out  of  the  Freeburg 
Coal  Company,  At  the  time  the  mine  took  fire,  in  1884,  it 
had  been  in  the  possession  and  occupancy  of  the  coal  company 
for  several  years,  and  that  possession  was  never  abandoned  or 
Burrendered  to  any  person. 

It  is  true  that  the  mine  had  been  closed,  but  this  was  done  for 
the  purpose  of  extinguishing  the  fire,  and  for  no  other  purpose. 
In  April,  1887,  Hoffman  and  Reichert,  president  of  the  coal 
company,  took  possession  and  commenced  making  arrange- 
ments to  remove  the  water  which  had  accumulated  in  the 
mine.  At  that  time  Hoffman  was  still  a  director  and  treas- 
urer of  the  coal  company,  and  whatever  he  and  the  president 
of  the  company  did  in  resuming  the  possession  of  the  prop- 
erty, in  the  absence  of  any  act  or  declaration  to  the  contrary, 
it  will  be  presumed  they  did  for  and  on  behalf  of  the  com- 
pany, and  that  the  possession  thus  acquired  was  the  posses- 
Bion  of  the  coal  company.  It  is  true  that  the  leasehold 
interest  of  the  company  had  been  sold  on  execution  and  pur- 
chased by  Hoffman;  but  the  time  of  redemption  had  not  ex- 
pired, and  he  had  no  title  to  the  property,  and  had  no  more 
right  to  take  possession  of  the  property  in  his  own  right  than 
a  stranger  had.  Whatever  Hoffman  did  in  repairing  the 
mine  and  placing  it  in  condition  so  that  it  could  be  success- 
fully operated  must  be  regarded  as  having  been  done  for  and 
on  behalf  of  the  coal  company,  and  in  an  appropriate  action 
he  would  be  entitled  to  recover  for  all  moneys  and  outlays  ex- 
pended in  placing  the  mine  in  proper  condition  for  operation. 
If  Hoffman,  before  taking  possession  of  the  property,  had  re- 
Bigned  as  director  and  treasurer,  and  notified  the  company 
that  he  would  no  longer  act  for  it,  a  different  question  would 
be  presented.     But  such  was  not  the  case. 

In  speaking  in  regard  to  the  duties  of  directors  of  a  corpo- 
ration, Morawetz  on  Private  Corporations,  volume  1,  section 
511,  says:  "The  directors  or  trustees  of  a  corporation,  in 
accepting  their  appointment  to  office,  impliedly  undertake  to 
give  the  company  the  benefit  of  their  best  care  and  judg- 
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ment,  and  '®®  to  use  the  powers  conferred  upon  them  solely 
in  the  interest  of  the  corporation.  They  have  no  right,  under 
any  circumstances, "to  use  their  official  positions  for  their 
own  benefit  or  the  benefit  of  anyone  except  the  corporation 
itself.  It  is  for  this  reason  that  the  directors  have  no  au- 
thority to  represent  the  corporation  in  any  transaction  in 
which  they  are  personally  interested,  in  obtaining  an  ad- 
Tantage  at  the  expense  of  the  company.  The  corporation 
would  not  have  the  benefit  of  their  disinterested  judgment 
under  these  circumstances,  as  self-interest  would  prompt 
them  to  prefer  their  own  advantage  to  that  of  the  company." 
The  same  rule  is  announced  in  Oilman  etc.  R,  R»  Co.  v.  Kelly, 
77  111.  434. 

If  the  coal  company  was  indebted  to  Hoffman,  and  refused 
to  pay  him,  he,  no  doubt,  had  the  right  to  resort  to  the  courts 
and  obtain  a  judgment,  and  after  obtaining  judgment  be 
was  at  liberty  to  levy  on  the  property  of  the  corporation  and 
sell  the  same,  in  like  manner  as  other  creditors.  But  he  had 
no  right  to  avail  of  his  position  as  an  officer  in  the  corpora- 
tion to  obtain  possession  of  the  corporate  property,  and  then 
use  the  advantage  thus  gained  for  his  own  private  interest. 
There  was  a  trust  relation  existing  between  him  and  the  cor- 
poration. He  was  a  trustee,  and  the  possession  he  acquired 
was  that  of  the  cestui  que  trust.  The  possession  of  the  mine, 
therefore,  held  by  Hoffman  was  the  possession  of  the  corpora- 
tion, which  it  might  resume  at  any  time  it  saw  proper. 

What  has  been  said  disposes  of  the  questions  raised  on  the 
instructions. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Phillips,  having  heard  this  cause  in  the  appel« 
late  court,  took  no  part  in  the  decision  here. 

CoKFORATiONS. — FiDDCiABT  POSITION  OF  DiRKCTOBs:  See  note  to  Beach  T. 
Miller,  17  Am.  St.  Rep.  29S-308,  as  to  contracts  between  a  corporation  and 
its  directors.  As  a  general  rule  a  director  cannot  purchase  the  corporat* 
property:  See  case  just  cited,  and  also  Hoffman  etc,  Co.  T.  Cumberland  etc 
Co.,  16  Md.  456;  77  Am.  Dea  311;  Svoeemy  v.  Ch-ape  Sugar  Co.,  30  W.  Va. 
443;  S  Am.  St.  Rep.  88;  Chicago  etc  Cab  Co.  r.  Yerkea,  141  IIL  320;  33  Am. 
St.  Rep.  315;  Crescent  City  Brewing  Co.  r.  Planner,  44  La.  Ann.  22;  Raleigh 
r.  Fitzpatrick,  43  N.  J.  Eq.  501  (mortgage  sale);  San  Franeiaco  Water  Co,  T. 
PaUeet  86  CaL  623  (execution  and  tax  sales). 
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Washington  Iob  Company  v.  City  of  Chioaqo. 

(147  Illinois,  327.] 

Eminent  Domaik— Skttinq  Off  BsNEFira  Aoainst  Damages.— For  land 
taken  for  a  public  use  no  benefits  to  land  not  taken  can  be  set  off,  but 
payment  of  the  compensation  for  the  damages  accruing  to  the  land  not 
taken  may  be  made  in  benefits  to  the  property  not  common  to  the  other 
property  affected,  that  is,  the  special  benefits  accruing  to  the  particular 
property  may  be  set  off  against  the  damages  done  to  the  laud  not  taken 
by  the  improvement  so  that  if  the  special  benefits  equal  or  exceed  the 
damages  the  owner  can  recover  nothing  as  damages  to  property  not 
taken;  if  less  he  will  recover  the  difference  only. 

Eminent  Domain — iNSUFriciENCT  or  Obdinancb  to  Authorize  CondsU' 
NATION. — An  ordinance  for  the  opening  of  a  street  which  fails  to  stats 
the  nature  or  character  of  the  improvement  proposed  to  be  made  on  th« 
street  when  opened,  and  which  also  fails  to  give  any  basis  or  data  from 
which  an  estimate  of  the  cost  of  the  improvement  can  be  made  in  ao* 
cordance  with  the  statute,  to  be  apportioned  among  or  upon  the  prop* 
erty  benefited,  is  fatally  defective,  and  no  special  assessment  provided 
for  therein  can  be  made  thereunder  to  pay  the  cost  of  such  improve* 
ment. 

Eminent  Domain — Insctfficisnot  of  Ordinance  as  Basis  fob  BENEFm 
to  Land  Not  Taken. — An  ordinance  for  the  opening  of  a  street  across 
a  large  tract  of  land  which  fails  to  state  the  character  or  nature  of  the 
improvement  to  be  accomplished,  further  than  the  opening  of  the  street, 
or  to  establish  a  grade,  or  to  bind  the  petitioner  to  do  more  than  open 
the  street,  does  not  constitute  a  basis  for  the  introduction  of  evidence 
of  benefits  to  accrue  to  the  landowner  as  to  the  part  of  his  laud  not 
taken,  or  for  an  instruction  based  upon  an  estimate  of  benefits  to  be  de- 
rived from  the  street  as  giving  to  him  access  to  all  parts  of  his  land 
and  thus  making  it  desirable  for  manufactories.  An  estimate  of  benefits 
formed  upon  such  basis  is  improper,  and  cannot  be  received  as  a  setoff 
to  the  damages  resulting  to  the  land  not  taken. 

Eminent  Domain — Assessment  of  Damages — Setoff  of  Benefits. — Pri* 
vate  property  cannot  be  damaged  for  public  use  without  just  compen* 
sation.  While  damages  to  the  property  not  taken  may  be  set  off  by 
special  benefits  accruing  from  the  improvement,  such  benefits  most  be 
real  and  not  chimerical 

Eminent  Domain— Assessment  of  Damages — Data  for  Basis  of  I^sti* 
MATE. — When,  in  proceedings  to  condemn  land  for  the  opening  of  a 
street,  the  benefits  to  fiow  from  the  making  of  the  improvement  neces- 
sarily depend  on  the  manner  in  which  it  is  to  be  made,  data  of  its  nature 
and  character  must  be  furnished  from  which  an  intelligent  estimate  of 
benefits  ean^be  made,  and  in  no  other  way  can  evidence  of  benefits  to 
Morue,  or  the  view  of  the  jury  aid  them  in  arriving  at  just  compensa- 
tion, and  in  whatever  mode  such  data  is  furnished  it  must  be  specifio 
and  binding,  and  the  judgment  in  condemnation  is  not  conclusive  upon 
the  landowner  nnless  the  improvement  is  made  in  substantial  compli* 
anee  with  the  data  furnished. 

Eminent  Domain — Assessment  of  Damages—  Presumption. — In  proceed- 
ings to  condemn  land  for  the  opening  of  a  street,  it  will  not  be  presumed 
that  the  city  will  make  sufficient  improvement  of  the  land  taken  to  off- 


Oct.  16y3.J     VVASHiwaTON  Icb  Co.  t;.  City  of  CnicAaa      223 

■et  damages  to  land  not  takea  when  no  improvemeut  has  been,  and  never 
ouy  be,  ordered  to  be  made. 
BxntutT  DouAiif — Assessment  of  Dauaqbs — Setovv  or  Benkvits. — In 
proceedings  to  condemn  a  strip  of  land  for  the  opening  of  a  city  street 
oat  of  a  larger  tract,  it  is  error  to  instruct  the  jury  that  in  assessing 
damages  to  land  not  taken  it  should  setoff  all  benefits  caused  by  the 
proposed  improvement,  when  the  entire  tract  consists  of  an  ice-pond 
and  it  is  not  shown  that  the  city  intends  to  improve  the  proposed  street 
by  building  it  np  to  a  grade  above  the  level  of  the  water.  There  can 
be  no  benefit  to  such  land  unless  the  proposed  street  is  so  improved 
after  being  opened  as  to  be  passable,  and  open  to  ordinary  traveL 

Ullmann  and  Hacker^  for  the  appellant. 

Charles  C.  Qilbert,  Henry  S»  Waldron^  and  John  S,  MiUer^ 
for  the  appellee. 

'*•  Shope,  J.  The  city  of  Chicago  passed  an  ordinance 
for  the  opening  of  One  Hundredth  street,  from  Commercial 
avenue  to  the  east  line  of  section  7,  township  37,  range  15. 
Section  1  provided  that  One  Hundredth  street  be  and  is  ordered 
opened  between  the  points  named,  by  condemning  therefor  a 
strip  of  land  66  feet  wide,  parcel  of  land  particularly  de- 
scribed. Section  2  provided:  "Said  improvement  shall  be 
made,  and  the  cost  thereof  paid  for,  by  special  assessment, 
to  be  levied  upon  the  property  to  be  benefited  thereby, 
to  the  amount  the  same  may  be  legally  assessed  therefor, 
and  the  remainder  of  such  cost  to  be  paid  by  general  taxa- 
tion," in  accordance  with  article  9  of  the  Cities  and  Villages 
Act  Section  3  directs  the  corporation  counsel  to  file  a  peti- 
tion, etc.,  in  the  name  of  the  city  of  Chicago,  praying  that 
just  compensation  to  be  made  for  private  property  to  be  taken 
or  damaged  for  said  improvement  be  ascertained,  etc.,  and  to 
file  a  supplemental  petition,  in  accordance  with  the  provisions 
of  section  53  of  said  article  9.  A  petition  was  accordingly 
filed,  seeking  to  have  the  just  compensation  to  be  paid  appel- 
lant and  others  ascertained  by  a  jury,  as  required  by  law. 

The  proposed  extension  of  the  street  involved  the  tak- 
ing of  a  strip  of  land  66  feet  wide,  and  1,980  feet  long,  com- 
prising 2^^  acres  belonging  to  appellant,  and  leaving  a  strip 
88^  feet  south,  and  the  balance  of  its  64  acre  tract  north  of 
the  proposed  street.  It  appears  that  the  tract  belonging  to 
appellant  was  originally  a  swamp,  lying  on  the  west  or  north- 
"•  westerly  shore  of  the  Calumet  river.  The  tract  was  pur- 
chased fourteen  or  fifteen  years  ago,  and  an  embankment 
built  upon  the  north,  east,  and  south  sides  of  the  tract,  to  pre* 
vent  overflow  from  the  Calumet  river,  and  to  make  a  pond, 
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into  which  water  could  be  pumped  for  the  purpose  of  freezing, 
and  cutting  ice.  The  west  edge  of  the  pond  was  protected 
by  a  natural  ridge.  The  proposed  improvement  passed 
through  this  pond  a  distance  of  1,830  feet,  and  thence  over 
appellant's  land  150  feet  to  the  river,  then  crossed  the  river, 
and  extended  some  distance  beyond,  to  the  east  line  of  said 
section  7.  At  the  time  of  the  trial  the  water  in  the  pond  was 
five  or  six  feet  deep,  and,  as  already  seen,  a  strip  88-^  feet 
wide  and  1,880  feet  long  lay  south  of  the  proposed  street. 
Appellant  filed  a  cross-petition,  claiming  damages,  by  reason 
of  the  improvement,  to  its  land  not  taken.  A  trial  by  jury  re- 
sulted in  finding  that  compensation  in  the  sum  of  thirteen 
thousand  five  hundred  dollars  should  be  made  for  land  taken, 
and  nothing  for  damages  to  land  not  taken.  Motion  for  neir 
trial  was  overruled,  and  judgment  entered  on  the  verdict. 

Numerous  errors  are  assigned,  but,  in  the  view  we  take,  » 
consideration  of  one  of  them  only  will  be  necessary. 

The  constitution  provides  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation. 
For  land  taken  no  benefits  to  land  not  taken  can  be  set  ofiV 
but  payment  of  the  compensation  for  the  damages  accruing 
to  the  land  not  taken  may  be  made  in  benefits  to  the  property, 
not  common  to  the  other  property  affected;  that  is,  the  special 
benefits  accruing  to  the  particular  property  may  be  setoff 
against  the  damages  done  to  land  not  taken  by  the  improve* 
ment,  so  that  if  the  special  benefits  equal  or  exceed  the  dam- 
ages, the  owner  can  recover  nothing  as  damages  to  property  not 
taken;  if  less,  he  will  recover  the  difference,  only.  The  con- 
stitutional provision  is  equally  mandatory  that  property  shall 
not  be  damaged  for  public  use  without  just  compensation,  aa 
it  is  that  it  shall  not  be  taken  for  such  use  without  •**  just 
compensation,  so  that,  in  some  one  of  the  modes  prescribed, 
compensation  must  be  made  for  damages  to  the  property, 
arising  from  the  improvement.  These  principles  are  so  funda- 
mental and  familiar  that  the  citation  of  cases  is  unnecessary. 

The  ordinance  in  this  case  provides  that  the  improvement 
shall  be  paid  for  by  special  assessment,  to  be  levied  upon  the 
property  benefited  thereby,  to  the  amount  the  same  may  be 
lawfully  assessed,  the  remainder  to  be  paid  by  general  taxa- 
tion. It  is  not  necessary,  if  important,  that  we  should  pause 
to  discuss  the  sufficiency  of  this  ordinance  to  authorize  the 
levy  of  a  special  assessment.  It  is  obvious  that  no  special 
assessment  could  be  levied  under  it.     The  nature  or  char- 
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acter  of  the  improvement  (Rev.  Stats.,  sec.  19,  arts.  9,  24)  is 
nowhere  given.  Whether  the  street  is  to  be  filled  to  some  or 
any  grade  is  not  provided,  or  whether,  through  the  pond  and 
thence  to  the  river,  the  roadbed  is  to  be  raised  above  the  level 
of  the  water  by  embankment  or  stone  walls  or  trestlework, 
or  whether  the  embankment  across  the  sixty-six  feet  con- 
demned will  be  removed  and  the  roadway  made  upon  the 
natural  level  of  the  soil,  or  otherwise,  is  left  wholly  undeter- 
mined. No  basis  or  data  are  given  from  which  an  estimate 
of  the  cost  could  be  made  in  accordance  with  the  statute,  to 
be  apportioned  among  and  upon  the  property  benefited:  Levy 
V.  Chicago,  113  111.  650;  Murphy  v.  Peoria,  119  111.  609;  Kan' 
kakee  v.  Potter,  119  111.  324;  City  of  Sterling  v.  Qalt,  117  111, 
11.  It  is  clear,  therefore,  that  the  city  has  made  no  provision 
for  the  ipaprovement  of  the  street  proposed  to  be  opened.        A 

Upon  the  trial  of  the  cause  it  was  contended  that  the  bene- 
fits from  the  construction  of  the  street,  to  appellant's  land  not 
taken,  equaled  or  exceeded  the  damages,  and  the  witnesses 
for  the  city  expressly  put  their  estimate  of  the  benefits  to  ac- 
crue, upon  the  basis  that  by  the  opening  of  this  street  access 
would  be  given  to  all  parts  of  appellant's  land  from  the  west, 
through  to  the  Calumet  river.  What  possible  basis  is  laid  "* 
for  the  estimate  of  these  benefits?  In  the  evidence  there  was 
nothing,  if  it  be  conceded  that  would  have  been  sufiBcient, 
tending  to  show  the  manner  in  which  the  improvement  of  the 
street  was  proposed  to  be  made.  No  grade  was  established, 
no  width  of  roadway  fixed,  or  description  given  of  material  to 
be  used,  in  the  evidence,  the  ordinance,  or  elsewhere  in  the 
case.  The  evidence  offered  by  appellant,  with  a  view  of  get- 
ting before  the  jury  the  nature  and  character  of  the  improve- 
ment of  the  street  across  appellant's  land  that  might  be  made, 
was  excluded  at  the  instance  of  the  city. 

It  is  apparent  that  to  make  the  street  of  any  avail  to  give 
access  over  appellant's  land  to  the  river,  to  say  nothing  of  its 
extension  across  and  beyond,  it  is  necessary'  that  it  be  graded 
through  the  marsh,  and  raised  above  the  ordinary  floods  of 
the  Calumet  river.  To  make  the  land  of  the  appellant  avail- 
able for  manufacturing  purposes,  for  which  purpose  it  is  shown 
to  be  of  the  greatest  present  value,  it  is  shown,  and  in  effect 
conceded,  it  must  be  filled  in  to  a  considerable  depth,  at  a 
cost  of  from  three  thousand  dollars  to  four  thousand  dollars 
an  acre.  Manifestly,  the  opening  of  the  street  at  the  level  of 
the  soil,  by  tearing  away  the  embankments  erected  by  ap- 
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pellant,  where  they  cross  the  strip  of  land  condemned,  would 
not  only  destroy  the  pond  of  appellant,  but  would  be  of  little 
practical  utility  to  the  residue  of  appellant's  land.  The  mere 
paper  opening  of  the  street,  without  improvement  so  as  to 
make  it  available,  aside  from  not  being  the  basis  upon  which 
the  case  was  tried,  could  be  of  but  little  practical  benefit  un- 
der the  existing  conditions.  The  opening  of  the  streets  of  the 
city,  and  the  nature  and  character  of  their  improvement,  re- 
side, necessarily,  in  the  discretion  of  the  municipal  authori- 
ties: Aurora  v.  Pulferj  56  111.  270.  And  while  the  city  may 
fill  in  this  street  with  earth  to  the  height  of  the  present  em- 
bankment around  the  pond,  or  put  trestlework  through  the 
pond,  or  adopt  such  material  as  it  shall  deem  best,  it  is  clear 
that  it  is  under  no  obligation  to  do  so.  The  city  has  proposed 
no  plan  of  improvement,  and  '"  done  nothing  to  egtop  itself 
from  dealing  with  this  street  as,  in  the  discretion  of  its  au- 
thorities, may  be  deemed  best.  What  improvement  it  pro- 
poses to  make,  beyond  the  mere  opening  of  the  street,  is  left 
to  the  sheerest  conjecture. 

We  have,  then,  in  this  case,  an  estimate  of  benefits  upon 
the  basis  that  a  street  is  to  be  improved  through  or  over  this 
low,  wet,  and  marshy  land,  so  as  to  give  ready  access  to  all 
parts  of  it,  and  thereby  bring  it  into  prominence,  and  make 
it  desirable  for  the  location  and  operation  of  manufactories^ 
without  even  a  proposal  on  the  part  of  the  city  to  so  construct 
it,  and  without  any  legal  obligation  whatever  resting  upon  the 
city  to  do  more  than  open  it. 

Counsel  for  appellee  are  accurate  in  their  statement  that 
flection  19  of  article  9  of  the  Cities  and  Villages  Act  does  not 
.control  in  proceedings  purely  for  condemnation.  The  reason 
for  the  requirement  that  an  ordinance  providing  for  the  mak- 
ing of  a  local  improvement  by  special  assessment  shall  con- 
tain therein  the  nature,  character,  locality,  and  description  of 
the  improvement  is  well  understood,  and  need  not  be  restated: 
See  cases  supra.  But  private  property  cannot  be  damaged 
for  public  use  without  just  compensation,  and  while,  as  before 
Been,  damages  to  the  property  not  taken  may  be  set  oflf  by 
special  benefits  accruing  from  the  improvement,  the  benefits 
must  be  real,  and  not  chimerical,  otherwise  the  constitutional 
safeguard  is  rendered  of  no  avail  to  protect  the  citizen  in  the 
enjoyment  of  his  property,  free  from  being  damaged  for  a 
public  use  without  just  compensation.  That  appellant's  prop- 
erty was  damaged  by  being  cut  in  two,  in  the  manner  de« 
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scribed,  is  not  questioned,  and  if  not  compensated  by  special 
benefits  accruing  to  his  land  not  taken,  compensation  should 
have  been  awarded. 

Ordinarily,  the  opening  of  the  street,  and  such  improve- 
ment thereof  as  is  usually  made  by  the  city  from  its  general 
funds,  may  furnish  sufficient  basis  for  estimating  the  benefits 
to  accrue  therefrom  to  adjacent  property.  In  such  cases  no 
*'*  farther  description  of  the  nature  and  character  of  the  im- 
provement would,  it  seems,  be  required.  But  where,  as  here, 
the  benefits  to  flow  from  the  making  of  the  improvement 
necessarily  depend  upon  the  manner  in  which  it  is  to  be 
made — its  nature  and  character — data  should  be  furnished 
from  which  an  intelligent  estimate  of  benefits  can  be  made. 
In  no  other  way  can  the  testimony  of  witnesses  be  of  value, 
or  the  view  of  the  jury  aid  them  in  arriving  at  just  compen- 
sation. It  is  not  necessary  to  hold  that  the  data  must  be  fur- 
nished in  the  ordinance,  or  specifications  thereunder,  although, 
by  analogy  to  the  proceedings  in  cases  for  the  assessment  of 
special  benefits,  it  would  seem  to  be  the  appropriate  mode. 
But  whatever  method  is  adopted  should  be  so  far  specific  and 
binding  that  the  judgment  in  condemnation  would  not  be 
conclusive  upon  the  owner  unless  the  improvement  is  made 
in  substantial  conformity  with  the  data  furnished:  Wabash 
etc.  Ry.  Co.  v.  McDougall,  126  111.  Ill;  9  Am.  St.  Rep.  539. 
If  it  be  insisted  that  it  must  be  presumed  that  the  city  will 
make  a  sufficient  improvement,  etc.,  the  contention  is  answered 
by  Hutt  V.  Chicago,  132  111.  352.  No  such  presumption  can 
arise  where  the  improvement  has  not  been  and  may  never  be 
ordered  to  be  made. 

We  are  of  opinion  that  the  court  erred  in  instructing  that 
in  assessing  damages  to  land  not  taken  the  jury  should  lake 
into  consideration  and  set  oflf  special  benefits,  and  in  overrul- 
ing the  motion  for  a  new  trial.  The  judgment  of  the  circuit 
court  is  accordingly  reversed,  and  the  cause  remanded. 

Judgment  reversed.  

Eminknt  Domaix. — BsKKTiTa  How  Far  Mat  Bs  CoNsiDKRSD  AS  Offsets 
TO  Damaqes:  See,  generally,  note  to  Symonda  v.  Cincinnati^  15  Am.  Deo.  532. 
Special  benefits  only  are  to  be  considered:  Winona  etc  B.  R.  Co.  v.  Waldron, 
11  Minn.  545;  88  Am.  Dec  100;  Tide  Water  Co.  v.  Coater,  18  N.  J.  Eq.  518j 
90  Am  Dec.  634;  Adden  t.  White  Mountains  R.  R.  Co.,  65  N.  H.  413;  20 
Am.  Rep.  220;  Hilbourne  v.  County  of  Sufolk,  120  Mass.  393;  21  Am.  Rep. 
622;  Whiieley  v.  Missisnippi  WiUer  etc  Co.,  38  Minn.  523;  Stockton  v.  Chicago, 
136  111.  434;  Chicago  etc  Ry.  Co.  v.  McOrew,  104  Mo.  282;  Oorgas  v.  PhiUt. 
delphia  etc  Ry.,  144  Pa.  St.  1;   Wilmington  etc  R.  R.  Co.  v.  Smith,  99  N.  C. 


228  Wright  v.  Griffey.  [Illinois^ 

131.  Contra:  Bohmv.  MetropolUan  etc  B.  B.  Co.,  129  N.  Y.  576.  In  some 
■tates,  by  the  express  provision  of  the  constitution,  full  compensation  is  to> 
bo  awarded  irrespective  of  benefits  accruing  from  the  improvement:  San 
Bernardino  etc  By.  Co.  ▼.  Haven,  94  Cal.  489;  Interstate  By.  Co.  v.  Simpson^ 
45  Kan.  714. 


Wright  v.  Griffey. 

[147  Illinois,  496.] 

KiS  Judicata. — ^That  a  former  adjudication  may  constitute  an  absolute 
bar  to  a  subsequent  action  there  must  be,  as  between  the  two  actions, 
identity  of  persons,  of  subject  matter,  and  of  cause  of  action;  but 
when  some  controlling  fact  or  question,  material  to  the  determination 
of  both  actions,  has  been  adjudicated  in  the  former  suit  by  a  court  of 
competent  jurisdiction,  and  the  same  fact  or  question  is  again  at  i8su» 
between  the  same  parties,  its  adjudication  in  the  first  action  is,  if  prop^ 
•rly  presented,  conclusive  of  the  same  question  in  the  later  suit,  irre> 
spective  of  whether  the  cause  of  action  is  the  same  in  both  suits  or 
not.  This  doctrine  is  limited  to  matters  involved  in  the  litigation,  bat 
is  equally  applicable  whether  the  point  decided  is,  of  itself,  the  ulti* 
mate  vital  point,  or  only  incidental,  if  still  necessary  to  the  decision  of 
that  point. 

Su  Judicata — Parties. — ^The  mere  joining,  in  a  second  suit,  of  a  nominal 
party  who  has  no  interest  in  the  subject  matter  in  litigation  does  not 
prevent  a  prior  adjudication  from  being  a  bar. 

Bb8  Judicata — Pabtibs.— A  judgment  in  an  action  at  law  between  two 
parties  which  necessarily  adjudicates  that  certain  corporation  stock  be* 
longs  to  them  jointly,  but  not  to  either  severally,  is  a  bar  to  a  suit  in 
equity  by  one  to  compel  the  other  to  assign  the  stock  to  him,  on  the 
ground  that  the  former  has  no  interest  therein,  but  holds  the  legal  titlo 
for  the  latter. 

Bbs  Judicata — Matters  Adjudicated,  How  Found. —Ordinarily,  the 
pleadings  in  a  former  suit  when  introduced  in  a  second  action  will  show 
what  was  within  the  issues  and  determined  in  the  first  suit,  and  a  fact 
or  question  is  no  less  at  issue  or  within  the  conclusive  effect  of  tho 
first  judgment  because  the  averments  of  the  declaration  and  traverse 
therein  are  general.  The  difference  between  cases  where  the  issue  is 
general  and  those  wherein  it  is  limited  by  the  pleading  to  a  single  point, 
is,  that  the  matter  which  appears  by  inspection  of  the  record  in  the 
latter  must  in  the  former  be  established  by  evidence.  Parol  evidence 
of  what  occurred  npon  the  former  trial,  and  what  was  aotualljr  da« 
cided,  is  always  admissible  in  each  cases. 

O.  W.  and  J.  F.  Kretzinger,  for  the  appellant. 

Runnells  and  Burry^  for  the  appellee. 

***  Shope,  J.  The  single  question  presented  by  this  record 
is,  whether  complainant  is  estopped  from  the  further  prose- 
cution of  this  cause  by  the  judgment  in  the  common-law  suit 
brought  by  him  against  appellee  in  the  superior  court  of 
Cook  county. 
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There  is  a  well-founded  distinction  between  the  effect  of  a 
judgment  as  a  bar  or  estoppel  to  the  prosecution  of  a  second 
cuit  for  the  same  cause  of  action  and  its  effect  as  an  estoppel 
where  the  same  question  is  again  brought  in  issue  in  another 
suit  between  the  same  parties  upon  a  different  cause  of  action. 
Where  the  former  adjudication  is  relied  upon  as  an  absolute 
bar  to  a  subsequent  action  it  must  be  shown  that  the  cause 
of  action  and  thing  to  be  recovered  are  the  same  in  both  pro- 
ceedings. While  the  particular  form  of  action  may  not  be 
important,  there  must  be,  as  is  generally  laid  down,  as 
between  the  two  actions,  identity  of  parties,  of  subject  matter 
and  of  cause  of  action,  to  constitute  the  first  a  bar  to  the  second. 
Where,  however,  some  controlling  fact  or  question  material  to 
the  determination  of  both  of  the  causes  has  been  adjudicated 
in  the  former  suit  by  a  court  of  competent  jurisdiction,  and 
the  same  fact  or  question  is  again  at  issue  between  the  same 
parties,  its  adjudication  in  the  first  will,  if  properly  presented, 
be  conclusive  of  the  same  question  in  the  later  suit,  irrespec- 
tive of  whether  the  cause  of  action  is  the  same  in  both  suits  or 
not.  The  latter  is  in  some  of  the  cases  designated  as  es- 
toppel by  verdict:  Cromwell  v.  County  of  Sac,  94  U.  S.  351; 
Hanna  v.  Read,  102  111.  596;  40  Am.  Rep,  608;  Tilley  v. 
Bridges,  105  111.  336;  Attorney  General  v.  Chicago  etc.  R.  R.  Co.^ 
112  111.  520;  Umlauf  v.  Umlauf,  117  111.  583;  57  Am.  Rep. 
880;  Freeman  on  Judgments,  254-260;  Bigelow  on  Estoppel, 
^Q  et  seq.,  and  cases  cited. 

In  Hanna  v.  Read,  102  111.  596,  40  Am.  Rep.  608,  we  said: 
^'Whether  the  adjudication  relied  on  as  an  estoppel  goes  to  a 
single  question  or  all  the  questions  involved  in  a  cause  the 
fundamental  principle  upon  which  it  is  allowed  in  either 
case  is,  that  justice  and  ***  public  policy  alike  demand  that 
a  matter  consisting  of  one  or  many  questions,  which  has  beea 
solemnly  adjudicated  by  a  court  of  competent  jurisdiction, 
shall  be  deemed  finally  and  conclusively  settled  in  any  sub- 
sequent litigation  between  the  same  parties,  where  the  same 
question  or  questions  arise,  except  when  the  litigation  is  a 
direct  proceeding  for  the  purpose  of  reversing  or  setting 
aside  such  adjudication."  And  in  Attorney  General  v.  Chi- 
aago  etc.  R.  R.  Co.,  112  111.  520,  after  quoting  from  the  opinion 
in  the  case  last  mentioned,  this  court,  by  the  late  Mr. 
Justice  Scholfield,  said:  "This  doctrine  is  limited  to  mat- 
ters necessarily  involved  in  the  litigation,  but  it  is  equally 
■applicable  whether  the  point  was,  itself,  the  ultimate  vital 


230  Wright  v.  Griffey.  [Illinois^ 

point,  or  only  incidental,  but  still  necessary  to  the  decision 
of  that  point."  The  defense  interposed  in  this  case  clearly 
falls  within  the  class  of  estoppels  last  referred  to,  and  the 
objection  to  its  interposition,  for  the  reason  that  the  cause 
of  action  was  not  the   same  in   both  suits,  cannot  prevail. 

It  is  also  insisted  that  the  judgment  in  the  common-law 
action  is  not  conclusive,  in  this  suit,  of  the  matter  there  de-^ 
termined  because  the  parties  are  not  identical.  The  point 
made  is,  that  the  Silver  Islet  Mining  and  Milling  Company, 
being  a  party  to  this  and  not  to  the  former  proceeding,  the 
judgment  therein  is  not  admissible  to  conclude  the  complain- 
ant. The  contention  is  without  merit.  The  company,  by  it» 
answer,  disclaimed  any  interest  in  the  subject  matter  of  the 
litigation,  and  stands  indifferently  between  the  parties,  ready  ta 
conform  to  any  decree  the  court  may  enter  between  the  parties 
to  the  controversy.  The  only  relief  asked  against  it  is  to  pre- 
serve the  right  of  complainant  in  statu  quo  as  against  the  de- 
fendant, Griffey,  or  by  way  of  execution  of  the  decree  to  be 
obtained  against  him.  The  company  is  at  best  but  a  nominal 
party.  The  entire  litigation  is  between  Wright  and  Griffey, 
and  if  they  have  litigated  the  same  question  or  matters  in  an* 
other  suit,  in  a  court  of  competent  jurisdiction,  where  they  have 
*••  been  adjudicated,  there  is  neither  reason  nor  authority  for 
holding  that  they  are  not  concluded  by  such  adjudicatioa 
because  the  complainant  sees  proper  or  deems  it  necessary  to 
join  a  mere  nominal  party,  having  no  interest  in  the  subject 
matter  of  the  litigation:  Thompson  v  Roberts^  24  How.  233; 
Follansbee  v.  Walker,  74  Pa.  St.  306j  Hitchin  v.  Campbell^  2. 
W.  Black.  779;  Lawrence  v.  Vernon,  3  Sum.  20;  Hanna  v. 
Read,  102  111.  596;  40  Am.  Rep.  608;  Bigelow  on  Estoppel,. 
2d  ed.,  46  et  seq. 

It  remains,  therefore,  to  be  seen  whether  any  matter  ma» 
terial  to  the  issue  in  the  common-law  suit  was  necessarily 
determined  in  that  action  which,  as  evidence,  is  conclusive 
of  the  right  to  the  relief  sought  by  the  complainant  in  hifr 
original  bill. 

Ordinarily  the  pleadings  in  the  former  suit,  when  intro* 
duced,  will  show  what  was  within  the  issue  tried  and  deter- 
mined therein.  A  fact  or  question  is  no  less  at  issue  or  within 
the  conclusive  effect  of  the  verdict  and  judgment  because  the 
averments  of  the  declaration  and  traverse  are  general.  The 
difference  between  cases  where  the  issue  is  thus  general  and 
those  where  it  is  limited,  by  the  pleading,  to  a  single  point  is,^ 
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that  the  matter  which  appears  by  the  mere  inspection  of  the 
record  in  the  latter  must  in  the  former  be  established  by  evi- 
dence. Parol  evidence  of  what  occurred  upon  the  former 
trial  and  what  was  actually  decided  is  .always  admissible  in 
such  cases.  It  appeared  from  the  transcript  of  the  proceed- 
ings in  the  common-law  suit  that  the  declaration  consisted  of 
the  common  counts,  with  which  was  filed  an  account  of  vari- 
ous items  aggregating  $4,317.67.  Defendant  filed  the  general 
issue,  with  notice  of  setoflf,  and  asking  for  judgment  over. 
The  matters  of  setoff  consisted  of  $5,000  received  by  the  plain- 
tiff from  one  Lamson  for  the  use  of  the  defendant,  arising 
from  the  sale  of  6,000  shares  of  Silver  Islet  Mining  and  Mill- 
ing Company  stock  by  plaintiff  and  defendant  jointly  to 
Lamson;  that  plaintiff  had  received  in  cash  $10,000  from 
Lamson,  one-half  of  which — that  is,  said  sum  '®*  of  $5,000 — 
was  due  and  owing  by  plaintiff  to  defendant,  and  the  further 
sum  of  one-half  of  $8,833.33,  being  the  balance  of  the  purchase 
money  for  said  capital  stock  received  by  plaintiff  from  Lam- 
son, etc.  It  also  appeared  that  the  cause  was  submitted  to  a 
jury  who,  after  hearing  the  evidence,  etc.,  returned  a  verdict 
finding  the  issues  for  the  defendant,  and  assessing  his  dam- 
ages at  $418.70;  that  motion  for  new  trial  by  plaintiff  was 
overruled,  and  judgment  rendered  upon  the  verdict  in  favor 
of  the  defendant  for  $418.70  and  costs. 

Upon  looking  into  the  stenographic  report  of  the  evidence 
introduced,  and  admitted  here  without  objection,  it  appears 
that  it  was  conceded  by  both  parties  that  upon  the  organiza- 
tion of  the  Silver  Islet  Mining  and  Milling  Company  certain 
properties  were  transferred  to  it,  standing  in  the  name  of  the 
plaintiff,  Wright,  in  payment  for  its  stock.  A  one-half  inter- 
est had  been  bargained  to  what  was  known  as  the  "Iowa 
Syndicate"  and  John  Cudahy,  and  that  certain  other  shares 
had  been  disposed  of  to  other  parties,  and  the  residue  of  the 
stock  of  the  company  belonged,  as  claimed  by  Wright,  to 
him,  Wright,  and  as  claimed  by  defendant,  Griffey,  to  Wright 
and  himself,  jointly  and  equally.  Six  thousand  shares  of  the 
stock  thus  owned  by  one  or  both  were  sold  to  Lamson  for 
$18,333.33,  of  which  $10,000  was  paid  in  cash  to  Wright,  the 
plaintiff,  and  the  residue  was  to  be  paid  out  of  profits,  etc. 
There  is  no  controversy  as  to  the  residue,  and  no  evidence 
was  offered  tending  to  show  liability  of  Wright  to  account  for 
it,  and  that  item,  in  the  notice  of  setoff,  dropped  out  of  the 
case.     The  items  of  plaintiff's  account  filed  with  his  declara- 
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tion  were  practically  undisputed,  the  only  contention  of  the 
defendant  being,  that  instead  of  being  credits  in  favor  of 
plaintiff,  a  part  of  them  were  payments  made  to  him  by 
Wright  out  of  and  on  account  of  the  one-half  of  the  cash 
received  from  Lamson.  The  only  contest  was  as  to  the  owner- 
ship of  the  stock  of  said  mining  company  remaining  after  the 
admitted  sales  to  others.  , 

••*  Griffey,  in  support  of  his  notice,  testified  that  he  waa 
an  equal  owner  with  the  plaintiff  in  the  properties  transferred 
to  said  mining  company,  and  by  its  transfer  became  the  owner 
and  was  entitled  to  one-half  its  stock.  He  was  permitted  by 
the  court  to  detail  in  that  case  the  circumstances  showing  in 
what  manner  he  became  the  owner,  jointly  with  the  plaintiff, 
of  such  properties  and  the  stock  of  the  company.  A  large 
number  of  letters  of  the  plaintiff,  and  evidence  of  other  wit- 
nesses, was  introduced,  tending  to  corroborate  Griffey,  and 
show  that  he  was  the  owner  of  one-half  of  the  properties  be- 
fore the  transfer,  and  afterward  of  one-half  of  the  stock  of  the 
company.  The  defendant  neither  claimed  nor  set  up  any 
claim  to  the  $5,000  moiety  of  the  cash  paid  by  Lamson  on  the 
purchase  of  said  6,000  shares  other  than  that  he  was  the  equal 
owner  with  Wright  in  said  properties  and  stock.  The  plain- 
tiff, Wright,  testified,  in  his  own  behalf,  that  the  mining  prop- 
erties transferred  to  said  company  were  his  individually,  and 
that  Griffey  had  no  right  or  interest  in  the  same  whatever, 
and  accounted  for  portions  of  the  stock  having  been  issued  in 
the  name  of  the  defendant  by  explanations  inconsistent  with 
Griffey's  ownership  of  the  stock,  and  on  that  trial  claimed  that 
3,400  shares,  being  the  same  now  sought  to  be  recovered  by 
the  bill  in  this  case,  were  held  by  Griffey  for  his  benefit  only. 
It  is  clear,  therefore,  that  unless  it  was  found  by  the  jury, 
in  that  cause,  that  Griffey  was  entitled  to  one-half  of  the 
$10,000  received  by  the.  plaintiff  from  Lamson,  the  plaintiff 
must  have  recovered,  practically,  the  full  amount  of  the  items 
of  his  account,  and  that  Griffey  had  no  setoff,  unless  it  was 
one-half  of  the  sura  of  $680,  which  he  claimed  to  have  ad- 
vanced on  joint  account  of  himself  and  Wright. 

It  is  absolutely  clear  that  that  case  turned  upon  the  ques- 
tion whether  Griffey  was  joint  owner  with  Wright  in  the  cap- 
ital stock  of  the  Silver  Islet  Mining  and  Milling  Company,  as 
claimed  by  him,  or  was  Wright  the  exclusive  owner  of  that 
Btock,  as  he  claimed.  That  that  was  the  issue  submitted, 
•••  appears  also  from  the  instructions  of  the  court. 
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The  jury  were  told  "that  all  the  evidence  introduced  as  to 
the  ownership  of  the  property  and  stock  of  the  Silver  Islet 
Mining  Company,  and  concerning  the  proceeds  of  the  stock 
claimed  by  defendant  to  have  been  owned  jointly,  together 
with  all  of  the  other  evidence,  is  to  be  taken  into  considera- 
tion in  arriving  at  the  state  of  accounts  between  the  parties." 
And  by  another  instruction  they  were  told  that  "  the  defend- 
ant, Griffey,  is  entitled  to  have  credited  against  the  plaintiflF's 
claim  anything  that  may  be  due  him  from  plaintiflf  on  account 
of  the  Silver  Islet  Mining  and  Milling  Company,  or  its  proper- 
ties, and  if,  on  all  the  evidence  before  the  jury,  a  balance  is 
found  in  favor  of  the  defendant,"  they  should  so  find,  and  fix 
the  amount  in  their  verdict,  etc.  The  jury  therefore  neces- 
sarily found  that  appellee,  Griffey,  was  jointly  and  equally 
interested  with  Wright  in  the  properties  transferred  to  said 
mining  company  and  in  its  stocks,  otherwise,  as  we  have  seen, 
the  verdict  must  have  been  for  the  plaintiff  for  over  $4,000, 
instead  of  for  $418.70  for  the  defendant.  By  the  allowance 
of  the  $5,000  and  the  other  claim  of  Griffey  the  jury  reached 
a  correct  result. 

If  the  same  result  was  reached  upon  the  trial  of  this  cause 
— that  is,  if  it  was  found  that  Griffey  was  the  joint  and  equal 
owner  with  Wright  in  the  properties  and  stock  of  said  com- 
pany— it  needs  no  argument  to  show  that  it  would  be  abso- 
lutely conclusive  against  all  right  to  the  relief  sought  by  the 
original  bill.  To  determine  the  issue  in  that  case  it  became 
necessary  to  find  the  fact  as  to  whether  Griffey  was  the  joint 
and  equal  owner  with  Wright  of  the  stock  of  said  company, 
and  that  is  the  controlling  issue  in  this  case.  By  the  bill, 
Wright  seeks  to  compel  Griffey  to  assign  and  transfer  to  him 
3,100  shares  of  the  capital  stock  of  the  said  company,  issued 
in  Griffey's  name,  claiming  that  Griffey  has  no  interest  in 
them — that  he,  Wright,  was  the  owner  of  the  properties  trans- 
ferred to  the  mining  company,  and  the  owner  of  its  stocks. 
*•*  Griffey  sets  up  and  insists  by  his  answer  that  he  was  the 
joint  and  equal  owner  with  Wright  in  the  properties  trans- 
ferred to  said  company,  and  in  the  stock  thereof,  and  that 
these  stocks  were  issued  in  his  name  on  division  of  the  residue 
of  the  stocks  remaining  after  the  Lamson  and  other  sales  of 
etock  had  been  made.  It  appears,  therefore,  that  the  fact  of 
ownership  of  the  stock  of  the  Silver  Islet  Mining  and  Milling 
Company  has  been  adjudicated  in  a  suit  between  these  same 
parties,  and  that  the  judgment  remains  in  full  force.     This 


234  Fbankland  v.  Johnson.  [Illinois^ 

being  bo,  under  the  rules  before  announced,  the  complainant 
is  estopped  from  relitigating  the  same  question  in  this  suit. 

We  are  of  opinion  that  the  circuit  court  decided  correctly^ 
and  the  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed.  

Judgments — Conclusiveness  as  Respects  the  Subject  Matter  D«- 
OIDED. — To  constitute  a  judgment  in  one  suit  a  bar  to  a  second  suit,  it  must 
appear  that  the  issue  in  the  second  suit  upon  which  the  judgment  is  brought 
to  bear  was  a  material  issue  in  the  first  suit  and  necessarily  determined 
therein,  and  that  the  former  judgment  was  upon  its  merits:  Liddell  v.  Chi- 
dester,  84  Ala,  608;  6  Am.  St.  Rep.  387;  Bell  v.  Menifield,  109 N.  Y.  202;  4 
Am,  St.  Rep.  436,  and  note;  Huntley  v.  Holt,  59  Conn.  102;  21  Am.  St.  Rep. 
71,  and  note.  A  judgment  is  conclusive  if  on  a  direct  point  though  the  ob« 
ject  of  the  two  suits  is  different:  Oatlaher  v.  Moundsville,  34  W.  Va.  730;  26 
Am.  St.  Rep.  942,  and  note.  See  the  extended  notes  to  Hawk  v.  Evam,  14 
Am,  St.  Rep,  250,  and  Oayer  v.  Parker,  8  Am.  St.  Rep.  229. 

Judgments. — Conclusiveness  as  Respects  Parties:  See  Dyett  v.  Hy- 
man,  129  N.  Y.  351;  26  Am.  St.  Rep.  533;  Central  Baptist  Church  v.  Man- 
Chester,  17  R,  I.  492;  33  Am.  St.  Rep.  893,  and  note;  Jonea  v.  VeH,  121  Ind. 
140;  16  Am.  St.  Rep.  379.  and  note;  Athton  v.  Rochester,  133  N.  Y.  187;  2» 
Am.  St.  Rep.  619,  and  note;  Nave  v.  Adams,  107  Mo.  414;  28  Am.  St.  Rep. 
421,  and  note.  See,  also,  the  extended  note  to  Hill  v.  Bain,  2  Am.  St> 
Rep.  876-878. 

Judgments — How  Proved. — When  a  judgment  is  relied  on  as  an  estop* 
pel,  it  can  be  proved  only  by  offering  in  evidence  a  complete  and  duly 
authenticated  copy  of  the  entire  proceedings  in  which  the  judgment  was 
rendered:  Oibson  v.  Robinson,  90  Ga.  756;  35  Am.  St.  Rep.  250,  and  note. 
If  a  judgment  is  relied  on  as  an  estoppel,  it  must  appear  by  the  record  of  tho 
prior  suit,  or  by  evidence  aliunde  consistent  therewith,  that  it  was  between 
the  same  parties,  and  that  the  particular  controversy  sought  to  be  concluded 
was  necessarily  tried  and  determined:  Haines  T.  Flinn,  26  Neb.  380;  18  Anu 
St.  Rep.  785,  and  note. 


Frankland  V,  Johnson. 

[147  Illinois,  520.] 

Negotiable  Instruments — Denial  o»  Liability — Practice. — Althongb 
in  an  action  on  a  note,  the  party  sought  to  be  charged  personally  a* 
maker  does  not  deny  the  execution  of  the  note  by  plea  verified  by  affi* 
davit,  he  may  nevertheless  deny  that  it  ever  became  his  personal  obliga. 
tion,  and  show  that  he  executed  it  in  behalf  of  a  corporation  of  which 
he  was  superintendent. 

Negotiable  Instruments — Execution  of  bt  Officer  of  Corporation — 
Who  Bound  by. — A  note  by  which  a  corporation  promises  to  pay  a 
certain  sum,  not  signed  in  the  name  of  the  corporation,  but  by  an  indi- 
vidual  as  "general  superintendent,"  is  not  conclusively  the  note  of  the 
corporation.  It  may  be  shown  to  be  the  personal  note  of  the  party  so 
■igning  it.     In  an  action  to  charge  him  personally  the  burden  of  proot 
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is  on  him  to  show  affirmatively  that  in  so  making  the  note  he  had 
authority  to  bind  the  corporation. 

Agency — Corporations — Personal  Liabilitt  of  Agent. — If  an  agent, 
either  of  a  corporation  or  an  individual,  enters  into  a  contract  which  he 
has  no  authority  to  make,  he  binds  himself  personally,  according  to  the 
terms  of  the  contract. 

Agency — Corporations — Personal  Liability  op  Agent— Bxtbdbk  of 
Proof. — If  a  person  undertakes  to  contract  as  agent  for  an  individual 
or  a  corporation,  and  contracts  in  a  manner  not  legally  binding  upoa 
his  principal,  he  is  personally  liable,  and  when  sued  upon  such  contract, 
can  exonerate  himself  from  peruonal  responsibility  only  by  showing  his 
authority  to  bind  those  for  whom  he  undertook  to  act. 

Agency— Question  of.  When  Not  Open  to  Review  on  Appeal. — When 
the  question  of  fact  as  to  whether  or  not  a  note  signed  by  an  officer  of 
a  corporation  is  his  personal  contract,  or  that  of  his  principal,  is  deter* 
mined  by  the  trial  court,  that  question  is  not  open  to  consideration  <mi 
appeal. 

/.  W.  Waughop  and  M.  J.  Dunne,  for  the  appellant. 

M.  L.  Thackeberryy  for  the  appellee. 

5»3  Wilkin,  J.  This  was  an  action  in  assumpsit,  by  ap- 
pellee, against  appellant,  commenced  in  the  superior  court  of 
Cook  county  by  attachment.  The  declaration  consisted  of 
the  common  counts,  and  a  special  count  upon  the  following 
instrument: 
"  $5,592.00  Chicago,  June  1,  1885. 

"  On  or  before  the  first  day  of  June,  1888,  the  Western  Sea- 
man's Friend  Society  agrees  to  pay  to  L.  M.  Johnson,  or 
order,  the  sum  of  five  thousand  five  hundred  and  ninety-two 
dollars,  with  interest  at  the  rate  of  six  per  cent  per  annum. 

"  B.  Fbankland,  Gen.  Supt." 

The  special  count  alleges  that  the  defendant  on,  etc., 
**  made  his  certain  promissory  note  in  writing,  ....  in  and 
by  which  said  note  the  said  defendant,  by  the  name,  style, 
and  description  of  '  the  Western  Seaman's  Friend  Society,' 
promised  to  pay  the  said  plaintiff,  etc.,  ....  and  that  he, 
the  said  defendant,  at  the  same  time  and  place  of  the  execu- 
tion of  the  note  aforesaid,  and  as  part  of  the  same  transaction, 
by  a  certain  writing  upon  the  face  of  said  note,  guaranteed 
the  prompt  payment  of  the  same,  and  undertook  and  promised 
to  pay  to  the  order  of  said  plaintiff  the  sum  of  money  therein 
mentioned,  ....  which  writing  was  in  the  words  and 
figures,  to  wit,"  and  signed  "  B.  Frankland,  Gen.  Supt."  The 
aflBdavit  for  attachment  alleged  that  the  defendant  was  a  non- 
resident of  the  state,  and  that  upon  diligent  inquiry  his  place 
of  residence  could  not  be  ascertained.    An  amended  afiUdavit 
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set  up  other  causes  for  attachment;  but  in  our  view  of  the 
case  it  is  unimportant. 

To  the  declaration  defendant  filed  a  plea  of  nonassumpsitf 
and  to  the  writ  of  attachment  a  plea  in  abatement,  travers- 
ing the  allegations  of  the  affidavit.  On  these  pleas  issue  was 
joined,  and  a  trial  partially  had  before  a  jury;  but  before  it 
was  concluded  it  was  agreed  between  the  parties  that  the  jury 
might  be  discharged,  and  the  case  be  submitted  to  the  court, 
***  which  was  done.  Judgment  was  rendered  for  plaintiff 
for  the  amount  of  the  note  sued  on  and  sustaining  the  attach- 
ment.  The  defendant  appealed  to  the  appellate  court,  and  it 
affirmed  the  judgment  of  the  superior  court. 

As  to  the  cause  of  action,  the  question  between  the  parties 
is,  whether  the  instrument  sued  on  is  the  personal  note  of  the 
defendant  or  that  of  the  Western  Seaman's  Friend  Society. 
It  is  contended  by  counsel  for  appellee  that,  there  being  no 
plea,  verified  by  affidavit,  denying  the  execution  of  the  instru- 
ment, the  defendant  cannot  question  his  individual  liability 
upon  it.  This  position  is  based  upon  section  34,  chapter  110, 
of  our  statute,  which  provides  that  no  person  shall  be  per- 
mitted to  deny,  on  trial,  the  execution  of  any  instrument  in 
writing  upon  which  any  action  may  have  been  brought,  unless 
the  person  so  denying  the  same  shall,  if  defendant,  verify  his 
plea  by  affidavit.  The  defendant  did  not  claim  the  right,  on 
the  trial,  to  deny  the  execution  of  the  note.  He  admits  that 
fact,  but  denies  that,  as  executed,  it  became  his  personal  ob- 
ligation. This,  we  think,  he  might  do  without  a  sworn  plea, 
and  that  seems  to  have  been  the  view  of  the  trial  court.  The 
defendant  was  permitted  to  introduce  his  own  and  the  testi- 
mony of  other  witnesses,  giving  his  version  of  all  the  facts  and 
circumstances  under  which  the  note  was  made,  and  therefore 
had  the  benefit  of  all  the  facts  available  to  him  as  a  defense 
under  any  state  of  pleading. 

The  writing  on  its  face  is  not  distinctly  the  note  of  Frank- 
land.  A  personal  note  by  him,  in  proper  form,  would  have 
used  the  personal  pronoun  "  I "  instead  of  the  name  of  the 
corporation,  and  would  have  been  signed  without  the  desig- 
nation "  Gen.  Supt."  Neither  is  it,  by  its  terms,  the  note  of 
a  corporation.  As  such,  it  should  have  been  signed  with  the 
name  of  the  corporation,  by  its  president,  secretary,  or  other 
officers  authorized  to  execute  it;  or,  as  in  Scanlan  v.  Keith, 
102  111.  634,  40  Am.  Rep.  624,  by  the  proper  officers  designat- 
ing  themselves  officers  of  the  corporation  for  which   thej 
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assumed  to  act;  or,  **'  as  in  New  Market  Saving*  Bank  v. 
Qillety  100  111.  254,  39  Am.  Rep.  39,  using  the  corporate  name 
both  in  the  body  of  the  note  and  in  the  signatures  to  it. 

But  if  it  be  conceded  that,  prima  facie,  a  general  superin- 
tendent of  a  corporation  has  authority  to  make  promissory 
notes  in  its  name,  and  this  instrument  be  held  to  appear,  on 
its  face,  to  be  the  obligation  of  the  society  rather  than  of 
Frankland,  certainly  it  could  not  even  then  be  contended  that 
it  was  conclusively  so.  It  is  well  understood  that  if  the  agent, 
either  of  a  corporation  or  an  individaal,  makes  a  contract 
which  he  has  no  authority  to  make,  he  binds  himself  person- 
ally, according  to  the  terms  of  the  contract:  Angell  and  Ames 
on  Corporations,  sec.  303.  It  was  said  by  Sutherland,  J.,  in 
Mott  V.  Hicksy  1  Cow.  573,  13  Am.  Dec.  556:  "It  is  perfectly 
well  settled  that  if  a  person  undertake  to  contract,  as  agent, 
for  an  individual  or  corporation,  and  contracts  in  a  manner 
which  is  not  legally  binding  upon  his  principal,  he  is  person- 
ally responsible  (citing  authorities).  And  the  agent,  when 
sued  upon  such  a  contract,  can  exonerate  himself  from  per- 
sonal liability  only  by  showing  his  authority  to  bind  those  for 
whom  he  has  undertaken  to  act.  It  is  not  for  the  plaintiff  to 
show  that  he  had  not  authority.  The  defendant  must  show, 
affirmatively,  that  he  had."  This  rule  is  quoted  with  ap- 
proval in  Wheeler  v.  Reed,  36  111.  91. 

This  action  is  against  Frankland,  individually.  The  note  is 
declared  upon  as  his  personal  promise  to  pay.  The  question, 
then,  as  to  whether  it  is  his  contract  or  that  of  the  Western 
Seaman's  Friend  Society  is  one  of  fact,  and  so  it  was  treated 
on  the  trial.  Both  parties  went  fully  into  the  facts  and  cir- 
cumstances leading  to  and  attending  the  making  of  the  note. 
So  far  from  showing  affirmatively  that  appellant  had  author- 
ity to  make  the  note  so  as  to  bind  the  corporation,  the  evidence 
strongly  tends  to  show  the  contrary,  and  that  it  was  the  in- 
tention of  the  parties  that  he  should  be  individually  respon- 
sible. No  record  proceedings  whatever,  on  the  part  of  ***  the 
corporation,  pertaining  to  appellant's  transactions  with  appel- 
lee or  her  husband,  were  shown.  It  is  clear  that  if  suit  had 
been  against  the  society  there  could  have  been  no  recovery 
on  the  evidence  in  this  record.  At  all  events,  the  facts  have 
been  settled  adversely  to  appellant,  and  are  not  open  to  review 
in  this  court. 

The  propositions  submitted  to  the  trial  court  by  appellant 
to  be  held  as  law  applicable  to  the  case,  are  mainly  requests 
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to  hold  certain  facts  to  have  been  proved,  and,  under  the  evi- 
dence, they  were  all  properly  refused.  In  fact,  no  argument 
is  made  in  support  of  them.  There  is  but  one  theory  on 
which  the  judgment  below  could  be  reversed  by  this  court, 
and  that  is,  that  the  note  sued  on  must  be  held  to  be  the  con- 
tract  of  the  corporation,  absolutely  and  conclusively,  and  all 
parol  proof  tending  to  establish  appellant's  liability  was  in- 
competent, and  that  theory  is  clearly  untenable. 

As  to  the  judgment  on  the  attachment,  it  is  only  necessary 
to  say  that  the  evidence  at  least  tended  to  support  the  allega* 
tions  of  the  original  affidavit,  and  the  judgment  of  affirmance 
in  the  appellate  court  is  conclusive. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed.  

Agknoy — Agent  When  Person allt  LiablIi.— This  question  is  thoroaghly 
diacussed  in  Cream  City  Olcus  Go.  t.  Friedlander,  84  Wis.  63;  36  Am.  St. 
Rep.  895,  and  note,  where  the  cases  are  collected. 

NsaoTiABLB  Instritmbnts  Exbouted  bt  Officer  or  Corporation. — Who 
Bound  bt:  See  Caaco  Nat.  Bank  v.  Clark,  139  N.  Y.  307;  36  Am.  St.  Bep. 
705,  and  note  with  the  cases  collected. 


Gregq  v.  Illinois  Central  Railroad  Company. 

[147  Illinois,  550.] 

Common  Carriers — ^Liability  of.  When  Terminates.  —The  liability  of  a 
railroad  company,  as  a  common  carrier  of  freight,  ceases  upon  the  nn« 
loading  of  the  goods  from  the  car  at  the  place  of  destination,  and  plac* 
ing  them  in  a  safe  and  secure  warehouse;  or,  if  the  carrier  is  not  required 
or  expected,  in  the  usual  course  of  business,  to  remove  the  freight  from 
the  car,  then  by  delivering  the  car  in  a  safe  and  convenient  position  for 
unloading,  at  the  elevator,  warehouse,  or  other  place  designated  by  the 
oontract,  or  required  in  the  usual  course  of  business;  or  if  no  place  of 
delivery  is  thus  designated  or  required,  then  on  its  sidetrack  in  the 
usual  and  customary  place  for  unloading  by  consignees. 

Common  Carriers— Presumftion  as  to  Place  of  Delivery. — Upon  the 
arrival  of  freight  at  its  destination,  there  being  no  designated  warehouse 
or  place  of  delivery,  and  it  not  being  shown  that  in  the  usual  course  of 
business  the  carrier  is  bound  to  deliver  at  any  particular  place,  it  is  to 
be  presumed  that  the  consignee  is  to  receive  the  goods  oo  the  track 
when  they  are  transported  by  a  railroad  company. 

OncMON  Carriers — Place  of  Delivery  to  Terminate  Liability  as 
Carrier. — If  the  consignee  fails  to  designate  a  place  of  delivery  for 
freight  carried  by  rail,  the  contract  of  carriage  should  determine  when 
the  oars,  in  proper  and  safe  condition,  are  placed  at  the  usual  and  ordi« 
■ary  place  of  keeping  or  storing  cars  containing  like  freight,  upon  tho 
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railroad  company's  tracks,  and  where  they  can  be  safely  and  con« 
Teniently  unloaded.  In  such  case  the  question  to  be  determined  is 
whether  or  not  anything  remains  to  be  done  by  the  carrier  in  comple- 
tion  of  its  contract  to  carry  safely  and  deliver  the  goods  at  the  place  of 
destination,  and,  if  there  is,  its  liability  as  a  carrier  continues;  if  not, 
and  the  goods  remain  in  possession  of  the  carrier,  its  liability  in  respect 
thereto,  when  not  varied  by  contract  or  usage,  is  as  a  warehouseman 
only. 

CouHON  Cabbiers — Liability  tor  Failcbk  to  Oive  Notice  or  Nov- 
BEMOVAL  OF  Fbeioht. — When  the  owner  of  goods  ships  them  by  rail 
to  himself,  with  directions  to  the  carrier  to  notify  the  owner's  agent  of 
their  arrival  only,  the  failure  of  the  carrier  to  notify  such  owner  of  the 
failure  of  his  agent  to  remove  or  care  for  the  goods  after  notice  of  their 
arrival  does  not  render  the  carrier  liable  for  their  loss  unless  such  fail* 
ure  on  its  part  has  operated  to  the  injury  of  the  owner. 

Common  Cabbiers — Delivbby  as  Tebminatino  Liability — Dtrrr  to 
Stobe. — When  a  consignee  is  in  default  in  not  receiving  freight  after 
Its  arrival  at  its  destination,  and  after  reasonable  time  and  opportunity 
has  been  afforded  in  which  to  take  it,  the  carrier  cannot  abandon  it,  but 
is  required  to  exercise  ordinary  and  reasonable  care  for  its  preservation 
as  a  warehouseman,  but  in  the  exercise  of  sach  care  it  may  leave  it  in  its 
oars,  store  it  in  its  own  warehouse,  assuming  the  liability  of  bailee  or 
warehouseman;  or  it  may,  with  the  exercise  of  a  like  degree  of  care  in 
selecting  a  responsible  and  safe  depositary,  store  the  goods  in  an  ele< 
vator  or  wareliouse,  at  the  expense  and  risk  of  the  owner,  and  thereby 
discharge  itself  from  further  liability. 

Common  Cabriebs — Delivery  to  Terminate  Liability — Liability  foe 
Loss  IN  Wabehocse. — If  a  consignee  is  in  default  in  not  receiving 
freight,  after  reasonable  time  and  opportunity  in  which  to  do  so,  the 
carrier  may  then  store  the  goods  in  a  safe  warehouse,  and  is  not  there* 
after  liable  for  an  injury  by  unprecedented  flood,  which  could  not  have 
been  anticipated  or  guarded  against. 

▲  Carbibb  Has  a  Lien  fob  Fbeioht  charges  upon  the  goods  transported 
while  it  retains  dominion  and  control  of  them,  but  when  it  delivers  pos* 
session  the  lien  is  gone. 

Common  Cabbiers— Preservatioit  of  Lien  fob  Fbeioht  Chaboes  Whilb 
Goods  Abe  in  Wabehousb. — A  carrier,  upon  the  default  of  the  con- 
signee to  receive  goods  shipped  to  him  after  reasonable  time  and  oppor« 
tunity  to  so  do,  may  store«the  goods  in  a  safe  warehouse  in  its  own  name, 
and  thus  preserve  its  lien  for  freight  charges  without  subjecting  itself 
to  further  liability  as  a  warehouseman,  and  the  warehouseman  with 
whom  the  goods  are  stored  will  then  hold  them  for  the  benefit  of  both 
the  carrier  and  the  consignor. 

Action  to  recover  the  value  of  corn  lost  and  damaged  by 
flood  after  being  transported  by  a  railroad  company,  and 
stored  in  a  warehouse  by  it  in  its  own  name.  Judgment  for 
the  defendant,  and  plaintiff  appealed. 

Otis  and  QraveSy  for  the  appellant. 

C.  V.  Qwin,  for  the  appellee. 
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"*  Shope,  J.  The  principal  question  presented  is,  whether 
the  relation  of  appellee  to  the  corn  shipped  by  appellant  was 
that  of  common  carrier,  at  the  time  it  was  damaged.  It  is 
suggested,  rather  than  argued,  that  appellee,  as  the  initial 
carrier,  limited,  by  contract,  its  liability  for  damages  to  such 
as  might  occur  while  carrying  upon  its  own  lines  of  road,  and 
that  it  is  not,  therefore,  liable  for  the  conduct  of  connecting 
lines  over  which  the  freight  was  carried  to  its  destination. 
In  the  view  we  take  of  the  case  it  is  unnecessary  to  discuss  or 
determine  this  question:  See  Illinois  Central  R.  R.  Co.  v. 
Frankenberg,  54  111.  88;  5  Am.  Rep.  92;  Chicago  etc.  Ry.  Co» 
V.  Northern  Line  Packet  Co.,  70  111.  217;  Erie  Ry.  Co.  v. 
Wilcox,  84  111.  239;  25  Am.  Rep.  451;  Wahash  etc.  Ry.  Co.  v. 
Jaggerman,  115  111.  407.  Conceding  the  liability  of  appellee 
for  the  acts  and  misfeasance  of  connecting  lines,  we  are  of 
opinion  the  relation  of  common  carrier  had  ceased  before  in- 
jury  to  the  property  occurred. 

The  law  is  well  settled  in  this  state  that  the  liability  of  a 
railroad  company,  as  a  common  carrier  of  freight,  ceases  upoa 
the  unloading  of  the  goods  from  the  car  at  the  place  of  des- 
tination, and  placing  them  in  a  safe  and  secure  warehouse, 
or,  where  the  carrier  is  not  required  in  the  usual  course  of 
business,  or  expected,  to  remove  the  freight  from  the  car,  as 
in  the  case  of  grain  in  bulk,  coal,  lumber,  and  the  like,  by 
delivering  the  car  in  a  safe  and  convenient  position  for  un. 
loading,  at  the  elevator,  warehouse,  or  other  place  designated 
•*«  by  the  contract,  or  required  in  the  usual  course  of  business; 
or,  if  no  place  of  delivery  is  thus  designated  or  required,  on 
its  sidetrack,  in  the  usual  and  customary  place  for  unloading 
by  consignees:  Porter  v.  Chicago  etc.  R.  R.  Co,,  20  111.  407;  71 
Am.  Dec.  286;  Elinois  Cent.  R.  R.  Co.  v.  Alexander,  20  111. 
23;  Richards  v.  Michigan  etc.  R.  R.  Co.,  20  111.  404;  Chicago 
etc.  R.  R.  Co.  V.  Scott,  42  111.  132;  Merchants'  Dispatch  Co.  v. 
Hallock,  64  111.  284;  Rlinois  Cent.  Ry.  Co.  v.  Mitchell,  68  111. 
471;  18  Am.  Rep.  664;  Chicago  etc.  Ry.  Co.  v.  Bensley,  69  111. 
630;  Cahn  v.  Michigan  Cent.  Ry.  Co.,  71  111.  96;  Merchants* 
Dispatch  Co.  v.  Moore,  88  111.  136;  30  Am.  Rep.  541;  PittshurgK 
etc.  Ry.  Co.  v.  Nashy  43  Ind.  423;  Southwestern  R.  B,  Co.  v. 
Felder,  46  Ga.  433. 

In  the  case  at  bar,  upon  the  arrival  of  the  corn  at  its  des- 
tination,  there  being  no  designated  warehouse  or  place  of  de- 
livery, and  it  not  being  shown  that  in  the  usual  course  of 
business  the  carrier  was  bound  to  deliver  at  any  partici  lar 
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place,  it  is  to  be  presumed  that  tlie  consignee  was  to  receive 
the  same  on  track,  and  in  the  event  of  a  failure  of  the  con- 
signee to  designate  a  place  of  delivery,  the  contract  of  carriage 
would  determine  when  the  cars,  in  proper  and  safe  condition, 
were  placed  at  the  usual  and  ordinary  place  of  keeping  or  stor- 
ing cars  containing  like  freight,  upon  the  railroad  company's 
tracks,  and  where  they  could  be  safely  and  conveniently  un- 
loaded. In  all  such  cases  the  question  to  be  determined  is, 
whether  anything  remains  to  be  done  by  the  carrier  in  com- 
pletion of  its  contract  to  safely  carry  and  deliver  the  goods  at 
the  place  of  destination.  If  there  is,  its  liability  as  carrier 
continues;  if  there  is  not,  and  the  goods  remain  in  possession 
of  the  carrier,  its  liability  in  respect  thereof,  when  not  varied 
by  contract  or  usage,  is  as  warehouseman,  only:  Chicago  etc, 
JR.  R.  Co.  V.  Warren,  16  111.  502;  63  Am.  Dec.  317;  Peoria  etc. 
By.  Co.  V.  United  States  Rolling  Stock  Co.,  136  111.  643;  29 
Am.  St.  Rep.  348;  East  St.  Louis  etc.  Ry.  Co.  v.  Wabash  etc. 
Ry.  Co.,  123  111.  594;  Missouri  Pae.  Ry.  Co.  v.  Chicago  etc. 
Ry.  Co.,  25  Fed.  Rep.  317;  Independence  Mills  Co.  v.  Burling' 
ton  etc.  Ry.  Co.,  72  Iowa,  535;  2  Am.  St.  Rep.  258;  Ooold  v. 
Chapin,  10  Barb.  612;  Angell  on  Carriers,  291;  Hutchinson 
on  Carriers,  sec.  356. 

This  freight  was  consigned  by  appellant  to  his  own  order 
to  Augusta,  Georgia,  with  instructions  to  the  carrier  to  "  notify 
Dunbar  &  Co."  There  is  no  pretense  that  the  grain  was  not 
properly  carried,  in  good  order,  to  its  destination,  and  was 
there  in  proper  position  for  delivery  to  the  consignee  in  apt 
time,  or  that  notice  was  not  given  to  Dunbar  &  Co.  promptly 
upon  the  arrival  of  the  freight.  The  carrier  had  completed 
its  contract  of  carriage,  and  obeyed  the  instructions  of  the 
consignor  in  giving  notice,  in  apt  time,  of  the  arrival  of  the 
grain  at  destination.  It  is  not  shown  when  the  various  con- 
signments of  corn  arrived  in  Augusta,  but  it  is  clear  that  one 
of  the  cars — 2,500  I.  C. — had  reached  its  destination  before 
the  11th  of  August,  1888,  and  it  is  also  apparent  that  all  five 
of  the  cars,  containing  the  corn  sued  for,  arrived  before  the 
28d  of  August,  1888,  but  bow  long  prior  to  these  dates  the 
shipments  were  completed  does  not  appear. 

It  is  insisted,  however,  that  the  contract  of  carriage  was  not 
completed  because  notice  of  the  failure  of  Dunbar  &  Co.  to 
take  the  corn  was  not  given  to  the  consignor,  and  it  is  shown 
that  the  course  of  dealing  was  for  appellee  to  notify  appel- 
lant of  the  failure  of  the  consignee,  or  person  to  be  notified, 

Ah.  Sr.  RiF.,  Vou  XXXVIL  — 1« 
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to  take  the  shipment,  and  it  is  insisted  that  appellant  was 
justified  in  relying  upon  such  notice  being  given,  and  that  if 
notice  had  been  given  he  could  have  cared  for  the  corn  by 
storing  it  or  shipping  it  elsewhere,  in  which  event  the  loss 
would  not  have  occurred.  We  do  not  find  it  necessary  to 
determine  whether,  under  the  course  of  dealing  shown,  ap- 
pellee would  be  liable  for  failure  to  give  such  notice.  The  loss 
or  injury  to  the  corn  occurred  by  the  flood  of  September  10th 
following  the  arrival  of  the  corn  in  Augusta,  and,  conceding 
that  the  flood  was  a  cause  for  which  the  railroad  company 
was  not  ***  responsible,  it  is  said  that  the  negligence  of  the 
railroad  company  in  not  giving  such  notice  contributed  imme- 
diately to  the  loss,  and  it  is  therefore  liable.  This  contention 
is  without  force,  for  the  reason  that  it  is  affirmatively  shown 
that  appellant  was  notified  by  Dunbar  &  Co.  Dunbar  &  Co. 
were  not  entitled  to  receive  the  corn  except  upon  payment  of 
the  drafts  drawn  against  it,  and  production  of  the  bills  of 
lading:  Indianapolis  etc.  R.  R.  Co.  v.  Herndon^  81  111.  143; 
Joslyn  V.  Grand  Trunk  Ry.  Co.,  51  Vt.  92;  Pennsylvania  Ry. 
Co.  v.  Stern,  119  Pa.  St.  24;  4  Am.  St.  Rep.  626;  Watson  v. 
Hoosac  Tunnel  Line,  13  Mo.  App.  263;  Wood  on  Railway  Law, 
1594.  By  the  letter  of  Dunbar  &  Co.,  of  August  11th,  as  we 
have  seen,  appellant  was  notified  of  the  arrival  of  at  least 
one  of  the  cars  of  corn  in  controversy;  and  that,  because  of  the 
condition  of  the  market,  Dunbar  &  Co.  would  be  unable  to 
meet  the  drafts  drawn  against  the  shipment.  Thereupon  the 
brokers  suggested,  as  will  be  seen,  a  plan  by  which  the  time 
could  be  extended  fifteen  or  sixteen  days,  to  enable  Dunbar 
&  Co.  to  sell  the  corn  in  Augusta.  It  is  clear,  we  think,  from 
the  language  of  this  letter  and  the  subsequent  conduct  of  the 
parties,  that  this  referred  not  only  to  the  corn  then  on  track, 
but  to  the  shipments  that  were  immediately  to  follow.  The 
suggestion  was,  that  Dunbar  &  Co.  would  draw  upon  appel- 
lant, to  cover  the  drafts  of  appellant  upon  them  as  they 
matured,  accompanying  their  drafts  by  the  original  bills  of 
lading  as  collateral;  that  Dunbar  &  Co.  could  arrange  to  take 
care  of  the  corn  without  having  to  keep  it  on  the  railway 
track,  and  that  they  would  commence  drawing  on  the  follow- 
ing Monday,  and  appellant  could  redraw  on  Dunbar  &  Co. 
at  ten  days,  etc.  Appellant  accepted  the  proposition  of  Dun- 
bar &  Co.,  paid  the  drafts  drawn  by  them,  and  redrew  at  ten 
days;  again  discounting  these  drafts  in  Chicago.  The  trans- 
action shows  that  appellant  knew  that  Dunbar  &.  Co.  were 
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unable  to  realize  upon  the  grain,  and  thereby  pay  the  first 
drafts  and  take  up  the  bills  of  lading,  upon  the  presentation 
***  of  which,  only,  would  they  be  entitled  to  receive  the  corn, 
and  that  the  purpose  of  the  arrangement  entered  into  and 
carried  out  was  to  gain  time  to  enable  them  to  sell  the  corn 
at  Augusta.  Appellant  was  advised  that  within  the  fifteen 
or  sixteen  days  thus  to  be  gained,  "we"  (Dunbar  &  Co.) 
"  hope  to  place  a  great  part  of  it."  He  also  was  advised  that 
Dunbar  &  Co.  proposed  to  get  the  corn  oflF  the  railroad  track, 
and  was  told,  "  We  can  arrange  to  take  care  of  the  stuff  itself 
without  having  to  keep  it  on  the  track."  The  testimony  of 
appellant  shows  that  when  his  drafts  for  "  this  grain"  ma- 
tured, Dunbar  &  Co.  paid  them  by  making  demand  drafts 
back  on  appellant,  with  the  original  bills  of  lading  attached, 
which  he  paid,  and  made  new  drafts  at  ten  days,  with  the 
bills  of  lading  attached,  and  that  these  latter  were  accepted 
by  Dunbar  &  Co.,  but  not  paid. 

We  think  no  one  can  read  this  record  without  being  con- 
vinced that  it  was  understood  by  the  parties  that  this  ar- 
rangement, which  appellant  admits  he  accepted,  related  to 
all  the  corn  now  in  controversy.  It  is  manifest,  not  only 
that  appellant  knew  that  Dunbar  &  Co.  had  not  received 
the  corn,  but  that  they  were  not  entitled  to  receive  it,  and 
also  that  appellant  voluntarily  arranged  to  leave  the  corn 
under  the  control  of  Dunbar  &  Co.,  for  sale  at  Augusta.  It 
was  clearly,  we  think,  within  the  contemplation  of  the  par- 
ties, that  the  corn  was  to  be  taken  from  the  railroad  track 
under  an  arrangement  to  be  perfected  by  Dunbar  &  Co.,  and 
the  corn  to  remain  in  Augusta  to  be  sold  by  them.  This  was 
the  sole  purpose  of  the  arrangement  carried  out,  and  it  is 
olear,  therefore,  that  if  any  duty  existed  on  the  part  of  the 
railroad  companies  to  give  notice  of  the  failure  of  Dunbar  & 
Co.  to  produce  the  bills  of  lading  and  claim  the  grain,  their 
failure  in  nowise  operated  to  the  injury  of  appellant. 

It  is  urged  that  the  railway  company  was  at  fault  in  de- 
positing the  grain  with  Dunbar  &  Co.,  whose  warehouse  was 
submerged  by  the  flood,  when  there  were  other  elevators  and 
warehouses  at  Augusta  upon  higher  ground,  and  which  were 
**•  not  affected  by  the  flood,  in  which  the  grain  might 
have  been  stored.  The  question  of  whether  it  could  have 
been  thus  stored  may  be  said  to  be  a  controverted  ques- 
tion of  fact.  But  waiving  that,  and  also,  for  the  present,  the 
question  of  whether  Dunbar  &  Co.  were  not  the  agents  of  ap- 
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pellants  to  take  care  of  and  store  the  grain,  the  court  waa 
justified  in  holding,  as  it  did,  in  effect,  in  its  rulings  upon  the 
propositions  offered,  that  the  railroad  company  was  not  liable 
because  of  storing  with  Dunbar  &  Co.;  that  the  warehouse  of 
Dunbar  &  Co.  was  a  safe  and  secure  place  for  storing  the 
grain,  except  for  the  flood  mentioned,  is  unquestioned.  That 
the  flood  was  unprecedented  and  extraordinary,  both  in  the 
the  rapidity  of  its  rise  and  extent,  is  clearly  shown.  Many 
of  the  witnesses  had  resided  at  Augusta  from  twenty-five  to 
thirty  years,  and  all  testify  that  no  flood  endangering  the 
warehouse  or  its  contents  had  occurred  within  their  knowl- 
edge. It  appears  from  the  evidence  that  business  streets  of 
the  city  were  under  water,  stocks  of  goods  destroyed,  the  rail- 
way  company's  tracks  and  depot  submerged.  It  is  apparent 
from  the  record  that  no  foresight,  however  prudent  and  care- 
ful, could  have  anticipated  damage  to  the  corn  from  that 
source.  The  railroad  company  was  not  required  to  keep  the 
corn  in  its  cars  on  track  indefinitely,  and  although  the  con- 
signee was  in  default  in  not  receiving  the  freight  after  rea- 
sonable time  and  opportunity  had  been  afforded  in  which  to 
take  it,  the  carrier  could  not  abandon  it,  but  was  required  to 
exercise  ordinary  and  reasonable  care  for  its  preservation  as 
warehouseman.  In  the  exercise  of  such  care  it  might  leave 
it  in  the  cars,  store  it  in  its  own  warehouse,  assuming  the  lia- 
bility of  bailee  or  warehouseman  therefor,  or  it  might,  with 
the  exercise  of  like  degree  of  care  in  selecting  a  responsible 
and  safe  depositary,  store  the  grain  in  an  elevator  or  ware- 
house at  the  expense  and  risk  of  the  owner,  and  thereby  dis- 
charge itself  from  further  liability:  Illinois  Cent.  R.  R.  Co. 
V.  Alexander^  20  111.  23;  Richards  v.  Michigan  etc.  R.  R.  Co.y 
20  111.  404;  Porter  v.  Chicago  etc.  R.  R.  »«»  Co.,  20  111.  407; 
71  Am.  Dec.  286;  approved  in  Davis  v.  Michigan  etc.  R.  R. 
Co.,  20111.  412;  and  other  cases  supra;  Clendaniel  v.  Tucker* 
man,  17  Barb.  189;  Fisk  v.  Newton,  1  Denio,  45;  43  Am.  Dec. 
649;  Goold  v.  Chapin,  10  Barb.  612:  Western  Transportatior^ 
Co.  V.  Barber,  56  N.  Y.  544;  Alabama  etc.  R.  R.  Co.  v.  Kidd, 
35  Ala.  209;  Smith  v.  Nashua  etc.  R.  R.  Co.,  27  N.  H.  86;  59 
Am.  Dec.  364;  Hutchinson  on  Carriers,  488. 

It  is  insisted,  and  a  proposition  was  submitted  presenting 
the  contention,  that  Dunbar  &  Co.  were  the  agents  or  ware- 
housemen of  the  Georgia  Railroad  Company,  and  they  having 
failed,  as  it  is  alleged,  to  use  proper  efforts  to  dry  the  corn 
after  its  having  been  submerged,  that  appellee  is  liable  for 


Oct.  1893.]     Gregg  v.  Illinois  Central  R.  R.  Co.  245 

the  damages  thus  occasioned.  It  is  shown  that  corn,  after 
having  been  wet,  and  remaining  under  water  three  or  four 
days,  as  this  was,  may  be  dried,  and  that  it  will  sell  in  thy 
market  for  something  less  than  sound  corn.  This  con- 
tention is  based,  principally,  upon  the  fact  that  the  Georgia 
Railroad  Company  took  the  receipts  of  Dunbar  &  Co.,  as  ware- 
housemen, to  itself.  Waiving  the  question,  not  made  by 
counsel,  as  to  the  liability  of  the  initial  carrier  for  the  conduct 
of  the  terminal  connecting  line  after  the  carriage  has  ceased 
and  the  liability  of  warehouseman  has  attached,  we  are  of 
opinion,  upon  the  facts  shown,  there  was  no  liability  on  the 
part  of  appellee  for  the  negligence  of  Dunbar  &  Co.,  if  any  is 
shown,  in  the  respect  indicated.  The  grain  was  detained  at 
Augusta  by  the  consent  of  appellant,  with  the  understanding 
that  fifteen  or  sixteen  days'  time  could  be  gained  by  the  ar- 
rangement of  drawing  and  redrawing  before  mentioned,  in 
"which  Dunbar  &  Co.  might  dispose  of  it.  If,  by  such  an  ar- 
rangement, appellant,  without  the  consent  of  appellee  or  the 
terminal  line,  could  continue  the  liability  of  the  Georgia  Rail- 
road Company  as  warehouseman  for  fifteen  days,  and  compel 
it  to  keep  the  grain  on  track,  and  bind  appellee  as  the  initial 
carrier,  it  could  do  so  for  thirty,  ninety  or  any  number  of  days. 
The  effect  would  be  that  railroad  companies  would  be  com- 
pelled to  ***  retain  their  cars  on  track  indefinitely,  and  their 
tracks  become  blocked  with  cars  awaiting  the  convenience  of 
consignees.  There  is  no  duty  attaching  to  the  common  car- 
rier of  this  character. 

It  seems  to  be  well  settled  that  the  carrier  has  a  lien  upon 
the  goods  transported,  for  its  charges,  while  it  retains  domin- 
ion and  control  of  the  same.  The  rule  undoubtedly  is,  as 
between  the  lienor  and  general  owner,  that  a  lien  can  exist 
only  while  the  lienor  retains  possession  of  the  property.  If  he 
deliver  possession,  the  lien  is  gone:  Skinner  v.  Upshaw,  2  Ld. 
Raym.  752;  Sodergreen  v.  Flight,  6  East,  61 2j  Forth  v.  Simp- 
ton,  13  Q.  B.  680;  Bigelow  v.  Heaton,  4  Denio,  496;  McFar- 
land  V.  Wheeler,  26  Wend.  467;  Wingard  v.  Banning,  39  Cal. 
643;  Reineman  v.  Chicago  etc.  R.  R.  Co.,  51  Iowa,  338;  Hutch- 
inson on  Carriers,  sec.  479;  2  Parsons  on  Contracts,  *207, 
note  e.  The  terminal  carrier,  upon  the  default  of  the  con- 
signee to  receive  the  grain,  might  have  stored  it  in  the  ware- 
house of  a  responsible  third  person,  in  the  name  and  for  the 
benefit  of  the  consignee  alone.  It  is  unnecessary  to  discuss, 
here,  what  would  have  been  the  efiect  of  such  storing,  with 
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notice  to  the  warehouseman  of  the  lien  of  the  railroad  com- 
pany for  its  freight  charges,  or  whether  its  lien  could  have 
been  thus  preserved.  What  the  terminal  railroad  company- 
did  was  to  deposit  it  in  its  own  name,  thereby  preserving  its 
lien.  The  warehouseman  held  the  property  for  the  benefit  of 
both  the  carrier  and  consignor — for  the  carrier  for  the  purpose 
of  preserving  its  lien:  Western  Transportation  Co.  v.  BarbeVf 
56  N.  Y.  544;  "  The  Eddy,"  5  W all.  481;  Briitan  v.  Barnaby, 
21  How.  527;  Aldenv.  Carver,  13  Iowa,  253;  81  Am.  Dec.  430. 

The  storing  of  the  grain  with  Dunbar  &  Co.  was  for  the 
benefit  of  the  owner,  subject  only  to  the  condition  of  his  dis- 
charging the  lien  by  paying  the  freight.  This  was,  we  think, 
the  legal  effect  of  this  transaction.  Dunbar  &  Co.  had  pro- 
posed to  arrange  for  taking  care  of  the  corn,  for  the  benefit 
and  convenience  of  appellant,  without  leaving  it  on  track. 

S63  TjjQ  evidence  shows  that  the  railroad  company  claimed 
the  right  to  charge  one  dollar  per  car  for  each  twenty-four 
hours  the  car  remained  upon  its  track,  unloaded,  after  the 
expiration  of  forty-eight  hours  after  the  arrival  of  the  car  at 
destination.  Appellant,  as  he  testifies,  accepted  the  proposi- 
tion of  Dunbar  &  Co.,  and,  as  we  have  seen,  the  parties  acted 
upon  it  and  carried  it  out.  The  evidence  shows  that  Dunbar 
&  Co.  applied  to  the  railroad  company  and  proposed  storage 
of  the  corn  in  their  warehouse,  and  went  to  the  trouble  of 
sacking  it  to  enable  them  to  get  it  off  track.  What  was  done 
was  in  furtherance  of  the  proposition  made  in  appellant's  in- 
terest by  his  broker,  who,  as  between  the  railroad  company 
and  appellant,  must,  in  respect  of  this  transaction,  be  regarded 
as  the  agent  of  the  latter.  The  railroad  company  was  not 
bound  to  waive  its  lien  for  its  charges,  under  the  circum- 
stances here  shown,  by  an  absolute  delivery  of  the  property, 
by  depositing  in  the  name  and  for  the  benefit  of  the  consignee, 
but  might  rightfully  preserve  the  same  by  arranging  witl> 
Dunbar  &  Co.  for  its  preservation,  without  subjecting  itself  to 
further  liability  as  warehouseman.  We  think  the  effect  of 
the  arrangement  was  to  constitute  Dunbar  &  Co.  warehouse- 
man of  appellant,  who  held  the  property  for  him,  subject 
only  to  the  lien  for  the  carrier's  charges. 

We  are  of  opinion  that  the  trial  court  ruled  correctly  in 
refusing  the  various  propositions  submitted  by  appellant,  and 
the  judgment  of  the  appellate  court  will  accordingly  b» 
affirmed. 

Judgment  affirmed. 
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Common  Carrier— Liability,  When  Ceases.— The  delivery  of  goods  by 
a  common  carrier  in  good  condition  at  the  place  designated  will  relieve  it 
from  liability  as  such:  Scheu  v.  Benedict,  116  N.  Y.  510;  15  Am.  St.  Rep. 
426,  and  note  with  the  cases  collected;  Western  IVansp.  Co.  v.  NewJiall,  24 
111.  466;  76  Am.  Dec.  760,  and  note;  Blumenthal  v.  Brainerd,  38  Vt.  402;  91 
Am.  Dec.  349,  and  note;  Missouri  Pac.  Ry.  Co.  v.  Haynes,  72  Tex.  175. 
The  liablity  of  a  railroad  company  as  a  common  carrier  does  not  cease  until 
it  has  placed  the  car  containing  the  goods  in  such  a  position  at  the  destina- 
tion that  it  can  with  safety  and  a  reasonable  degree  of  convenience  be  un- 
loaded  by  the  consignee:  Independence  Mills  Co  v.  Burlington  etc.  By.  Co.,  72 
Iowa,  535;  2  Am.  St.  Rep.  258,  and  note;  South  etc.  Alabama  R.  R.  Co.  v. 
Wood,  66  Ala.  167;  41  Am.  Rep.  749.  See  also  the  notes  to  the  following 
cases:  Railroad  v.  Kelly,  30  Am.  St.  Rep.  906;  Adamn  Express  Co.  v.  Darnell, 
99  Am.  Dec.  586;  McMillan  v.  Micki(jan  etc.  R.  R.  Co.,  93  Am.  Dec.  228; 
Ooold  V.  Chapin,  75  Am.  Dec.  404;  Porter  v.  Cliica/jo  etc._R.  R.  Co.,  71  Am. 
Dec.  290;  Blossom  v.  Oriffin,  67  Am.  Dec.  62;  Mobile  etc.  R.  R.  Co.  v.  Prewitt, 
7  Am.  Rep.  591;  Hayes  v.  Wells,  Fargo  «fc  Co.,  83  Am.  Dec.  95;  Fisk  v.  New- 
ton,  43  Am.  Dec.  650;  Farmers' etc  Bank  v.  Champlain  Tramp.  Co.,  IC  Vt. 
62;  42  Am.  Dec.  491. 

Carriers — Delivery — Duty  to  Notify  Consigneb  ov  Arrival  o» 
Goods. — To  constitute  a  constructive  delivery  the  carrier  must,  if  practicable, 
give  notice  to  the  consignee  of  the  arrival  of  the  goods:  Tarbell  v.  Royal  Ex- 
change Shipping  Co.,  110  N.  Y.  170;  6  Am.  St.  Rep.  350,  and  note;  Her- 
mann V.  Ooodrich,  21  Wis.  543;  94  Am.  Dec,  562,  and  note.  A  common  car- 
rier's liability  as  a  carrier  continues  until  the  goods  have  been  placed  in  a 
warehouse,  the  consignee  notified  of  their  arrival,  and  he  has  had  a  reason- 
able time  to  remove  them:  McMillan  v.  Michigan  etc.  R.  R.,  16  Mich.  79; 
93  Am.  Dec.  208;  but  see  Norris  v.  Savannah  etc  Ry.  Co.,  23  Fla.  182;  11 
Am.  St.  Rep.  355.  See  also  the  notes  to  the  following  cases:  Farmers'  etc. 
Bank  v.  Champlain  Transp.  Co.,  56  Am.  Dec.  84;  Porter  v.  Chicago  etc  R.  R. 
Co.,  71  Am.  Dec.  290,  and  the  extended  note  to  Mobile  etc  R.  R.  Co.  v.  Prewitt, 
7  Am.  Rep.  591. 

Carriers— Duty  to  Store  Goods. — A  carrier  who  wishes  to  wholly  ter- 
minate his  liability  for  goods  must  store  them:  Tarbell  v.  Royal  Exchange 
Shipping  Co.,  110  N.  Y.  170;  6  Am.  St.  Rep.  350;  Scheu  v.  Benedict,  116  N.  Y. 
610;  15  Am.  St.  Rep.  426,  and  note;  Smith  v.  Nashua  etc  R.  R.  Co.,  27  N.  H. 
86;  59  Am.  Dec.  364;  but  see  Blumenthal  v.  Brainerd,  38  Vt  402;  91  Am. 
Dec.  349,  where  the  contrary  doctrine  is  maintained. 

Carriers— LiABiLii-Y  as  Warehousemen. — If  the  owner  of  goods  shipped 
over  a  railroad  permits  them  to  remain  at  the  depot  of  their  destination  an 
unreasonable  time  the  liability  of  the  railroad  company  as  a  carrier  is  ter- 
minated and  it  becomes  liable  only  as  a  warehouseman:  Union  Pac  Ry.  Co. 
T.  Moyer,  40  Kan.  184;  10  Am.  St.  Rep.  183,  and  note;  Bansemer  v.  Toledo 
etc  Ry.  Co.,  25  Ind.  434;  87  Am.  Dec.  367;  Rice  v.  Hart,  118  Mass.  201;  19 
Am.  Rep.  433,  to  the  same  effect;  Merchants'  Dispatch  etc,  Co.  v.  Moore,  88 
IlL  136;  30  Am.  Rep.  541.  This  question  will  be  found  fully  discussed  ia 
Lancaster  Mills  v.  Merdiants'  Cotton-press  Co.,  89  Tenn.  1;  24  Am.  St.  Rep. 
686,  and  note.  See  also  Railroad  v.  Kelly,  91  Tenn.  699;  30  Am.  St.  Rep. 
902,  and  the  notes  to  the  following  cases:  Heeg  v.  Liclit,  36  Am.  Rep.  658; 
McMillan  v.  Michigan  etc.  R.  R.  Co.,  93  Am.  Dec.  230;  Blosnom  v.  Oriffin,  67 
Am.  Dec.  82;  Schmidt  v.  Blood,  24  Am.  Dec.  147. 

Carriers— Lien  for  Freight. — A  carrier  has  a  lien  upon  goods  carried 
by  him,  and  a  right  to  retain  possession  of  them,  as  against  the  owner  until 
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his  reasonable  charges  are  paid:  Ames  v.  Palmer,  42  Me.  197;  66  Am.  Dec. 
271;  Wilson  v.  Graml  Trunk  Ry.,  56  Me.  60;  96  Am.  Dec.  435,  and  note. 
Denver  etc.  Ry.  Co.  v.  Hill,  13  Col.  35;  Galena  etc.  R.  R.  Co.  v.  Roe,  18  111. 
488;  68  Am.  Dec.  574;  PoUa  v.  New  York  etc.  R.  R.  Co.,  131  Mass.  455;  41 
Am.  Rep.  247;  New  Haven  Co.  v.  Campbell,  128  Mass.  104;  35  Am.  Rep.  360, 
and  note.     See  the  uote  to  Wells  v.  TItomas,  72  Am.  Dec.  243. 
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[147  Illinois,  634.] 

Laicdlokd  and  Tknant — Eviction — What  Constitotes. — Acts  by  a  land- 
lord in  interference  with  his  tenant's  possession,  to  constitute  an  evic- 
tion,  must  clearly  indicate  an  intention  that  the  tenant  shall  no  longer 
continue  to  hold  the  premises. 

Landlord  and  Tenant — Effect  of  Eviction  on  Rent. — Eviction  by  the 
landlord  relieves  the  tenant  from  the  payment  of  rent  accruing  after  his 
possession  ceases,  but  rent  already  accrued  and  overdue  is  not  forfeited 
thereby. 

Landlord  and  Tenant— Re-entry  oi"  Landlord,  When  Terminates 
LsASE  AND  Rent. — If  a  lease  stipulates  that  for  any  breach  of  covenant 
the  lease  shall  determine  and  be  utterly  void  at  the  election  of  the  lessor, 
an  entry  by  the  landlord  is  an  exercise  of  his  option  to  determine  the 
lease,  and  he  cannot  recover  for  subsequent  rent. 

Landlord  and  Tenant — Re-entry  by  Landlord,  When  Does  Not 
Terhinatk  Rei^t. — If  a  lease  provides  that  a  re-entry  and  taking  pos- 
session by  the  landlord  shall  not  have  the  effect  of  determining  the 
lease,  nor  operate  to  prevent  its  continuing  in  force,  such  re-entry  for 
the  nonpayment  of  rent  does  not  relieve  the  tenant  from  the  payment 
of  rent  subsequently  accruing  to  the  end  of  the  term. 

Landlord  and  Tenant — Aqreemknt  to  Pay  Rent  After  Re-entry  by 
Landlord — Validity. — An  agreement  in  a  lease  by  the  tenant  and  his 
sureties  that  the  obligation  of  the  tenant  to  pay  all  the  rent  to  the  end 
of  the  term  shall  remain,  notwithstanding  a  re-entry  for  default  in  the 
payment  of  rent,  is  valid,  and  may  be  enforced  against  them  as  to  rent 
subsequently  accruing  after  such  default  and  re-entry,  no  matter  whether 
it  is  called  rent  or  damages  for  a  breach  of  covenant. 

Landlord  and  Tenant — Re- entry  by  Landlord— Disposition  of  Rents 
Subsequently  Collbotbd. — A  provision  in  a  lease  against  a  forfeiture, 
by  the  re-entry  of  the  landlord,  of  the  rent  to  be  paid  during  the  whole 
term,  does  not  authorize  the  landlord  to  collect  the  subsequent  rent 
after  such  re-entry  both  from  the  tenant  named  in  the  lease  and  also 
from  any  tenant  to  whom  the  lessor  may  re-let,  but  the  rent  due  from 
the  original  tenant  is  to  be  credited  with  such  rent  as  is  realized  from 
the  re-letting.  The  landlord  is  entitled  to  such  sum  as  shall  be  equal  to 
the  rent  required  by  the  terms  of  the  lease  to  be  paid  during  the  whole 
term,  and  not  to  any  greater  sum. 

Witnesses — Interest,  When  Disqitalifibs. — In  an  action  against  the 
snreties  of  a  tenant  by  the  executors  of  a  deceased  landlord  for  the  re- 
eovery  of  rent,  the  tenant  is  not  a  competent  witness  for  the  sureties, 
as  he  is  directly  interested  in  the  result  of  the  suit. 
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JCDOMENTS    AgAISST    PbISCIPAL   AS   EviDEN'CE    AGAINST    SUREIT. — In    the 

absence  of  notice  and  opportunity  to  defend,  or  of  assumed  responsibility 
for  the  result  of  an  action,  a  judgment  against  the  principal  therein  is 
not  coaclusive  against  his  surety,  but  can  be  introduced  against  him 
only  as  evidence  of  its  own  existence,  and  not  as  evidence  of  any  of  the 
facts  upon  which  its  recovery  rests. 

Landlord  and  Tknant— Assiokment  or  Lease  as  Discharge  of  Ten- 
ANT. — An  assignment  of  the  lease  or  a  subletting  of  the  premises  by  the 
tenant,  with  the  written  consent  of  the  landlord,  will  not  discharge  the 
tenant  or  his  sureties  from  liability  to  pay  rent  when  such  assignment 
or  subletting  is  authorized  by  the  lease. 

Landlord  and  Tenant — Liability  of  Assionbe  for  Rent  as  Discharge 
or  Tenant. — The  assignee  of  a  leasehold  estate  is  liable  for  the  rent 
according  to  the  terms  of  the  lease,  bat  the  fact  of  his  liability  after  the 
assignment  does  not  discharge  the  original  tenant  or  his  sureties  from 
his  covenant  to  pay  rent,  and  in  case  the  rent  is  not  paid  by  the  assignee 
M  it  becomes  due,  an  action  may  be  maintained  against  such  tenant 
therefor;  and  it  makes  no  difiference  in  this  respect  that  the  landlord 
may  have  received  rent  from  the  assignee  and  accepted  him  as  a  tenant. 

Landlord  and  Tenant — Acceptance  of  Rent  From  Assignee  of  Lease 
A8  Discharge  of  Tenant. — If  there  is  an  express  covenant  to  pay  rent 
for  a  term  of  years,  the  mere  acceptance  of  rent  from  the  assignee  of 
the  tenant  does  not  discharge  the  latter  unless  the  landlord  enters  into 
mob  stipulations  with  the  assignee  as  to  accept  him  as  sole  tenant  and 
absolve  the  original  tenant,  and  in  the  absence  of  such  substitution  and 
a  clear  intent  to  enter  into  such  new  contract,  both  the  original  tenant 
and  his  assignee  will  be  liable  to  the  landlord  for  the  rent  stipulated  for 
in  the  lease. 

Landlord  and  Tenant — Assignment  of  Lease  as  Discharge  of  Tenant 
AND  His  Sureties. — An  assignment  of  a  lease  by  the  lessee  does  not 
discharge  him  or  his  sureties  from  the  covenants  contained  therein  even 
when  the  landlord  recognizes  the  assignment  by  accepting  rent  from  the 
assignee. 

Landlord  and  Tenant — Defenses  bt  Tenant's  Sdrbtt  Against  Action 
FOB  Rent. — A  surety  for  a  tenant  may  set  up,  in  defense  to  an  action 
against  him  for  rent,  any  matter  that  operates  as  a  discharge  of  the 
tenant  from  liability  upon  the  lease;  but  the  landlord  must  create  a  new 
tenancy  by  agreeing  to  accept  the  subtenant  or  assignee  of  the  lease  as 
his  tenant,  and  by  accepting  him  in  substitution  for  the  original  tenant 
before  the  latter  or  his  sureties  will  be  discharged. 

Landlord  and  Tenant — Estoppel  of  Landlord  to  Dent  Surrender. 
When  it  is  mutually  agreed  between  parties  that  a  lease  shall  be  surren- 
dered,  and  a  new  one  is  thereupon  made  with  another  party,  and  the 
landlord  accepts  the  new  party  as  his  tenant,  this  will  estop  the  land* 
lord  thereafter  from  denying  the  surrender  of  the  first  lease. 

Pkactics — Pbeservinq  Objection  to  Competency  of  Evidence. — When 
a  party  fails  to  make  any  objection  on  the  trial  to  the  introduction  ia 
evidence  of  a  judgment-roll,  or  any  part  of  it,  or  to  make  any  motion  to 
exclude  any  part  of  it  which  is  not  competent,  or  to  ask  for  any  instrnc* 
tion  limiting  its  effect,  he  cannot  base  as  assignment  of  error  on  the  ad< 
mission  of  such  evidence. 

Landlord  and  Tenant — Right  and  Mode  of  Re-entry  by  Landlord. 
When  a  lease  authorizes  the  landlord  to  re-enter  in  case  ot  default  in 
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the  payment  of  rent,  the  fact  that  he  re-enters  after  establishing  hi« 
right  to  do  so  by  action  of  forcible  entry  and  detainer,  instead  of  mak< 
ing  a  re-entry  without  obtaining  a  judgment  of  restitation,  cannot  be 
complained  of  by  the  tenant  or  his  sureties. 

Action  by  one  Sibley  against  J.-B.  Grommes  and  M.  Ull- 
rich upon  their  contract  of  guaranty  that  one  H.  C.  Donnelly 
would  pay  the  rents  and  perform  the  covenants  contained  in 
a  certain  lease  executed  by  Sibley  to  Donnelly  of  a  certain 
building.  Sibley  died  during  the  progress  of  the  suit,  and 
upon  suggestion  of  his  death  the  case  proceeded  in  the  name 
of  his  executors,  the  St.  Paul  Trust  Company,  and  others. 
The  plaintiffa  obtained  judgment,  and  the  defendants  ap- 
pealed. 

Hiler  H,  Horton^  and  Winston  and  Meagher^  for  the  appel- 
lants. 

OUb  and  Graves,  for  the  appellees. 

•**  Magruder,  J.  The  main  question,  arising  out  of  thd- 
assignment  of  errors  as  to  the  giving  and  refusal  of  instruc- 
tions, has  reference  to  the  right  of  the  lessor,  or  his  execu- 
tors, to  recover  for  the  rent  which  accrued  after  the  lessor's 
re-entry  into  the  possession  of  the  demised  premises.  The 
lease  provides  thr,t,  if  the  lessee  shall  fail  to  make  any  of  the 
payments  of  rent,  or  to  fulfill  any  of  the  covenants  of  th& 
lease,  it  shall  be  lawful  for  ®**  the  lessor  to  re-enter  and 
take  and  hold  possession  "  without  such  re-entry  working  a 
forfeiture  of  the  rents  to  be  paid  ....  by  the  party  of  the 
second  part  ....  during  the  full  term  of  this  lease."  It  is- 
contended  by  appellants,  that  a  re-entry  by  the  landlord  for 
the  default  of  the  tenant  puts  an  end  to  the  lease,  and  that 
no  accruing  or  subsequent  rent  can  be  recovered  after  the  de- 
termination of  the  lease.  The  general  rule  is  that  eviction 
by  the  lessor  suspends  the  rent.  "Acts  by  the  landlord,  in 
interference  with  the  tenant's  possession,  to  constitute  an 
eviction,  must  clearly  indicate  an  intention  on  the  part  of  the 
landlord  that  the  tenant  shall  no  longer  continue  to  hold  the 
premises."  Such  acts  relieve  the  tenant  from  the  payment 
of  rent  accruing  after  his  possession  ceases;  but  rent  already 
accrued  and  overdue  is  not  forfeited  by  the  eviction.  The 
rule,  that  eviction  suspends  the  payment  of  rent,  result* 
from  the  meaning  of  the  term  rent,  and  from  the  obligations 
of  the  relation  between  landlord  and  tenant.  Rent  is  com- 
pensation for  the  use  of  land,  and  what  the  tenant  pays  rent 
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for  is  quiet  possession,  or  beneficial  enjoyment.  When,  there- 
fore, the  use  of  possession  ceases,  the  consideration  for  the 
payment  ceases:  1  Taylor's  Landlord  and  Tenant,  8th  ed., 
sees.  377,  378;  2  Wood's  Landlord  and  Tenant,  2d  ed.,  sec. 
477,  page  1096,  note  3;  12  Am.  &  Eng.  Ency.  of  Law,  p. 
743;  Morris  v.  Tillson,  81  111.  607;  Hall  v.  Gould,  13  N.  Y. 
127;  Home  Life  Ins.  Co.  v.  Sherman,  46  N.  Y.  370. 

But  in  the  cases  where  the  rule  has  been  laid  down  and 
enforced,  it  does  not  appear  that  there  was  an  express  cove- 
nant or  agreement  on  the  part  of  the  tenant,  that  he  would 
be  liable  for  the  rents  accruing  up  to  the  end  of  the  term, 
notwithstanding  the  re-entry  of  the  landlord  before  the  ex- 
piration of  the  term  for  default  in  the  payment  of  rent. 
Such  cases  are  distinguishable  from  the  case  at  bar  in  that, 
here,  the  lease,  which  is  signed  by  the  tenant,  and  under  the 
terms  of  which  he  entered  into  possession  of  the  demised 
premises,  provides  that  ***  the  re-entry  by  the  landlord  shall 
not  work  a  forfeiture  of  the  rents  to  be  paid  after  such  re- 
entry. 

In  some  of  the  cases  referred  to  the  lease  contains  a  stipu- 
lation that  for  any  breach  of  covenant  the  lease  shall  "  deter- 
mine and  be  utterly  void  ";  that  is  to  say,  void  at  the  election 
of  the  lessor.  Where  there  is  such  a  stipulation  in  the  lease 
entry  by  the  landlord  will  be  regarded  as  an  exercise  of  his 
option  to  determine  the  lease:  Jones  v.  Carter,  15  Mees.  &  W. 
718;  1  Wood's  Landlord  and  Tenant,  2d  ed.,  sec.  226,  pp. 
479,  480.  Where  the  landlord  elects  to  determine  the  term 
he  cannot  have  a  recovery  for  subsequent  rent:  Supra.  But 
there  is  no  provision  in  the  present  lease  that  it  shall  deter- 
mine and  be  void  for  failure  to  pay  rent,  or  for  a  breach  of 
any  of  the  other  covenants.  On  the  contrary,  the  lease  pro- 
vides, in  substance,  that  a  re-entry  and  taking  of  possession 
by  the  landlord  shall  not  have  the  effect  of  determining  the 
lease,  nor  operate  to  prevent  its  continuing  in  force.  No  other 
meaning  can  be  given  to  the  words,  "  without  such  re-entry 
working  a  forfeiture  of  the  rents  to  be  paid  ....  during 
the  full  term."  There  is  nothing  illegal  or  improper  in  an 
agreement  that  the  obligation  of  the  tenant  to  pay  all  the 
rent  to  the  end  of  the  term  shall  remain  notwithstanding  there 
has  been  a  re-entry  for  default;  and  if  the  parties  choose  to 
make  such  an  agreement  we  see  no  reason  why  it  should  not 
be  held  to  be  valid  as  against  both  the  tenant  and  his  sureties. 
The  guarantors  in  this  case  agreed  that  the  tenant  should 
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pay  all  rents  to  be  by  him  paid  "according  to  the  terras  and 
condititions  of  said  lease  for  and  during  the  entire  term 
thereof." 

It  may  not  be  strictly  accurate  or  correct  to  call  the  money 
to  be  paid  after  re-entry  rent,  or  to  treat  the  lease  as  in  force 
after  a  re-entry.  But  the  parties  have  a  right  to  fix  the  amount 
of  the  rent  to  accrue  according  to  the  terms  of  the  lease  as 
the  amount  of  damages  to  be  paid  by  the  tenant  in  case  of  a 
breach  of  kis  covenants.  It  can  make  but  little  practical 
difference  whether  the  sum  agreed  to  be  paid  be  called  rent 
•**  or  damages.  It  may  be  regarded  as  damages  for  the 
purposes  of  this  suit:  Hall  v.  Gould,  13  N.  Y.  127;  Underhill 
V.  Collins,  132  N.  Y.  269. 

In  Hall  V.  Oould,  13  N.  Y.  127,  the  lessor  reserved  the 
power  in  the  lease  to  enter  upon  the  premises  for  a  breach  of 
covenant,  and  "  to  relet  the  same  for  the  benefit  of  the  lessee." 
During  the  term  the  lessor  sued  in  ejectment  and  recovered 
possession,  and  thereafter  endeavored  to  re-let  the  premises 
for  the  remainder  of  the  term,  but  failed  to  do  so.  It  was 
there  held  that,  although  by  the  entry  for  condition  broken 
the  estate  of  the  lessee  was  at  an  end,  and  rent  as  such  could 
no  longer  accrue  to  the  lessor  from  the  lessee,  yet  the  provi- 
sion that  the  lessor,  in  case  of  re-entry,  was  to  re-let  the  prem- 
ises for  the  benefit  of  the  lessee,  indicated  it  to  be  the  intention 
of  the  parties  that  the  lessee  should  remain  answerable  for 
any  loss  of  rent  to  the  lessor;  that  there  was  nothing  unrea- 
sonable in  the  agreement  of  a  lessee  to  completely  indemnify 
his  lessor  for  any  injury  which  might  arise  to  him  by  the 
lessee's  breach  of  his  own  agreement,  and  that  the  lessor 
could  recover  the  sum  to  which  he  was  entitled  under  the 
terms  of  the  lease  as  indemnity  for  such  injury,  even  though 
that  sum  was  called  rent,  when  in  point  of  law  it  was  not, 
strictly  speaking,  rent.  If  the  liability  of  the  lessee  for  rent 
accruing  after  re-entry  by  the  lessor  may  be  inferred  from 
a  provision  authorizing  the  lessor  to  re-let  for  the  benefit  of 
the  lessee,  then  there  can  be  no  doubt  about  the  liability  of 
the  lessee  for  such  subsequent  rent  under  hie  express  stipula- 
tion that  the  re-entry  shall  not  work  a  forfeiture  thereof. 

We  do  not  think  that  the  provision  in  the  lease  against  a 
forfeiture  of  the  rents  to  be  paid  during  the  full  terra  can  be 
construed  as  authorizing  the  lessor  to  collect  the  subsequent 
rent  both  from  the  lessee  named  in  the  lease,  and  also  from 
the  tenant,  to  whom  the  lessor  may  re-let  the  premises.    The 
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provision  does  not  contemplate  the  collection  of  double  rent; 
but  the  rent  due  from  the  original  lessee  is  to  be  credited  with 
•^'  such  rent  as  is  realized  from  the  re-letting.  The  lessor  is 
entitled  to  such  sum  as  shall  be  equal  to  the  rents  required  by 
the  terms  of  the  lease  to  be  paid  during  the  full  term,  and  not 
to  any  greater  sum.  In  harmony  with  this  view,  the  fourth 
instruction  given  for  the  plaintiff  instructed  the  jury  "to  de- 
duct from  the  amount  of  rents  remaining  unpaid,  if  any,  under 
said  lease  for  the  remainder  of  said  term  such  rents,  if  any, 
as  they  may  find  from  the  evidence  the  said  Henry  H.  Sibley 
received  from  said  premises  during  the  remainder  of  said 
term,"  etc.:  Underhill  v.  Collins,  132  N.  Y.  269;  Heiim  Brew- 
ing Co.  V.  Flannery,  137  111.  309. 

It  is  assigned  as  error,  that  the  trial  court  refused  to  re- 
ceive the  testimony  of  H.  C.  Donnelly,  the  lessee  named  in 
the  lease  executed  to  him  by  Henry  H.  Sibley.  Donnelly 
was  a  "  person  directly  interested  in  the  event "  of  the  suit. 
The  suit  was  against  his  sureties  or  guarantors,  and  he  was 
liable  to  respond  to  them  for  whatever  might  be  recovered 
against  them.  The  adverse  parties  suing  at  the  time  of  the 
trial  were  Sibley's  executors.  Therefore,  Donnelly  was  not  a 
competent  witness  under  paragraph  2  of  chapter  51  of  the 
Revised  Statutes  in  regard  to  evidence  and  depositions,  un- 
less the  transactions,  which  it  was  proposed  to  prove  by  him, 
come  under  some  one  or  more  of  the  exceptions  to  that  para- 
graph. It  is  contended  that  his  evidence  was  admissible  un- 
der the  fifth  exception,  which  reads  as  follows:  "  When,  in 
any  such  action,  suit,  or  proceeding,  the  deposition  of  such 
deceased  person  shall  be  read  in  evidence  at  the  trial,  any 
adverse  party  or  party  in  interest  may  testify  as  to  all  mat- 
ters and  things  testified  to  in  such  deposition  by  such  deceased 
person,  and  not  excluded  for  irrelevancy  or  incompetency." 

It  is  not  claimed  by  appellants,  that  a  deposition  of  the 
deceased,  Sibley,  was  read  in  evidence;  but  in  the  judgment- 
roll  of  the  forcible  entry  and  detainer  suit,  brought  by  Sib- 
ley against  Donnelly  and  Ruse  in  the  municipal  court  of  the 
city  of  St.  Paul,  the  complaint  therein  set  forth,  sworn  to  by 
**•  Sibley,  not  only  alleges  that  Donnelly  made  default  in  the 
payment  of  the  rent  due  on  June  1,  and  July  1, 1889,  but  also 
contains  the  allegation  "  that  said  defendant,  D.  P.  Rase, 
wrongfully  and  unlawfully  entered  into  possession  of  said 
premises  as  the  tenant  or  assignee  of  said  defendant,  Don- 
nelly, without  the  knowledge  or  consent  of  said  plaintiff,  and 
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contrary  to  the  terms  and  conditions  of  said  lease."  The 
contention  is,  that  the  introduction  by  the  plaintiff  executors 
of  this  sworn  statement  entitled  the  defendant  guarantors  to 
prove  by  Doimelly,  as  they  offered  to  prove,  that  Donnelly 
sold  the  saloon  upon  the  demised  premises  to  Ruse  about  Jan- 
uary 1,  1889;  that  Ruse  then  entered  into,  and  remained  in, 
possession  thereof  until  he  and  Donnelly  were  served  with  a 
notice  to  quit  by  Sibley  on  June  23,  1889;  that  Ruse  paid 
the  rent  from  January  1st  to  June  Ist  to  Sibley;  that  Sibley 
gave  receipt  therefor  to  Ruse,  and  thereby  recognized  the  ten- 
ancy or  subtenancy  of  Ruse. 

The  object  of  introducing  the  judgment  of  restitution  ren- 
dered by  the  Minnesota  court,  and  the  writ  of  restitution 
issued  thereunder,  was  to  show  a  re-entry  into  the  demised 
premises  by  the  lessor  for  the  default  of  the  lessee  in  the  pay- 
ment of  rent.  For  what  purpose  and  to  what  extent  a  judg- 
ment against  the  principal  may  be  introduced  in  evidence 
against  the  surety  is  a  matter  about  which  there  is  much 
contrariety  of  opinion  in  the  decisions  of  the  courts.  Some  of 
the  cases  hold  that  a  judgment  against  the  principal  is  prima 
facie  evidence  against  the  surety;  but  even  these  cases  differ 
as  to  the  character  of  the  proof  required  to  overcome  the  prima 
facie  case,  some  announcing  the  law  to  be  that,  to  avoid  the 
effect  of  the  judgment,  the  surety  must  show  fraud,  or  collu- 
sion, or  mistake,  or  payment:  Drummond  v.  Prestman,  12 
Wheat.  515;  Berger  v.  Williams,  4  McLean,  577;  others  as- 
serting for  the  surety  the  right  to  go  behind  the  judgment 
against  the  principal,  and  make  any  defense  to  it  which  the 
surety  might  have  made  if  he  had  been  a  party  to  it:  Bryant 
•**  V.  Owen,  1  Ga.  355;  Bradwell  v.  Spencer,  16  Ga.  678. 
Some  cases  hold,  that  the  judgment  is  conclusive  evidence 
against  the  surety,  but  these  will  generally  be  found  to  be 
cases  where  the  contract  of  the  surety  obligates  him  to  be  re- 
sponsible for  the  result  of  a  suit  against  bis  principal,  or 
where  he  has  been  made  privy  to  the  suit  against  the  prin- 
cipal by  notice,  and  has  been  given  an  opportunity  to  defend 
it:  2  Brandt  on  Suretyship  and  Guaranty,  sees.  630,  631,  632; 
2  Black  on  Judgments,  sees.  586  and  592;  1  Freeman  on 
Judgments,  sec.  180.  The  general  tendency  of  the  decisions 
is  in  favor  of  the  position,  that,  in  the  absence  of  such  notice 
and  opportunity  to  defend,  or  of  such  assumed  responsibility 
for  the  result  of  a  court  proceeding,  the  judgment  against  the 
principal  is  not  conclusive  against  the  surety,  but  can  only 
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be  introduced  against  him  as  evidence  of  its  own  existence, 
and  not  as  evidence  of  any  of  the  facts  upon  which  its  recov- 
ery rests:  Supra.     As  to  the  latter  it  is  res  inter  alios  acta. 

In  the  present  case,  the  question  whether  appellants  had 
notice  of  the  suit  against  Donnelly  and  Ruse,  and  had  an  op- 
portunity to  defend  that  suit,  is  not  presented  for  our  consid- 
eration by  either  party.  It  does  not  appear,  however,  that 
they  received  any  notice  of  the  forcible  entry  and  detainer 
Buit  until  judgment  therein  had  been  rendered.  They  were 
residents  of  Illinois,  and  their  attorney  at  St.  Paul  was  ab- 
sent from  that  city  during  the  period  when  any  notice  by  let- 
ter is  shown  to  have  been  sent  to  him  there.  Under  these 
circumstances  we  do  not  think  that  the  judgment-roll  was 
competent  evidence,  as  against  appellants,  of  the  truth  of  the 
allegation  sworn  to  by  Sibley  in  the  complaint,  as  the  same 
is  above  quoted,  or  of  the  truth  of  the  finding  to  that  effect 
made  by  the  Minnesota  court.  But  while  this  is  so,  we  do 
not  think  that  appellants  were  entitled  to  introduce  the  testi- 
mony of  Donnelly  upon  the  matters  and  things  embraced  in 
their  offer,  even  if  it  be  assumed  that  the  sworn  complaint  in 
the  Minnesota  suit  can  be  regarded  as  the  deposition  of  a  de- 
ceased person. 

***  The  defendants  below  did  not  offer  to  prove  that  there 
had  been  any  assignment  of  the  lease  by  Donnelly  to  Ruse, 
but  if  they  had  proven,  in  contradiction  of  the  allegation  in 
the  complaint,  that  the  lease  had  been  assigned  or  the  prem- 
ises had  been  sublet  by  the  tenant  with  the  consent  in  writing 
of  the  lessor,  the  guarantors  would  not  have  been  thereby  dis- 
charged from  their  liability.  The  lease  in  this  case  author- 
izes such  assignment  or  subletting  with  the  written  consent 
of  the  lessor,  and  "the  sureties  knew  or  were  bound  to  know 
this  when  they  executed  their  guaranty":  Morgan  v.  Smith, 
70  N.  Y.  537. 

Nor  did  the  sale  of  the  saloon  by  the  tenant  to  Ruse,  nor 
the  taking  of  possession  by  Ruse,  nor  the  acceptance  of  rent 
from  the  latter  by  the  landlord,  operate  as  a  discharge  of 
the  guarantors.  The  assignee  of  a  leasehold  estate  is  liable 
for  the  rent  according  to  the  terms  of  the  lease,  and  the  fact 
of  his  liability  after  the  assignment  does  not  discharge  the 
lessee  from  his  covenant  to  pay  rent.  In  case  the  rent  is  not 
paid  by  the  assignee  as  it  becomes  due,  an  action  may  be 
sustained  against  the  lessee  therefor;  and  it  makes  no  differ- 
ence, in  this  respect,  that  the  lessor  may  have  received  rent 
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from  the  assignee,  and  accepted  him  as  tenant  of  the  prem- 
ises: Shaw  V.  Partridge,  17  Vt.  626;  12  Am.  &  Eng.  Ency. 
of  Law,  p.  739.  Where  there  is  an  express  covenant  to  pay 
rent  for  a  terra  of  years  the  mere  acceptance  of  rent  by  the 
lessor  from  the  assignee  of  the  lessee  does  not  discharge  the 
lessee:  Harris  v.  Heackman,  62  Iowa,  411.  The  contract  of 
the  latter  continues  in  force,  notwithstanding  he  may  have 
parted  with  his  interest  in  the  estate,  unless  the  lessor  enter* 
into  such  stipulations  with  the  assignee,  as  to  accept  him  as 
sole  tenant  and  absolve  the  original  lessee.  If  there  be  not  a 
substitution  of  the  assignee  in  place  of  the  original  lessee,  and 
a  clear  intent  to  make  a  new  contract  with  the  former  and  to 
discharge  the  latter  from  further  liability  under  the  lease, 
both  will  be  held  liable  to  the  lessor:  Way  v.  Reedy  •**  6  Al- 
len, 364.  Wood,  in  his  work  on  Landlord  and  Tenant,  says: 
"An  assignment  of  a  lease  by  the  lessee  does  not  discharge 
either  the  lessee  or  his  surety  from  the  covenants.  It  doea 
not  have  this  effect  even  when  the  lessor  recognizes  the  as- 
signment by  accepting  rent  from  the  assignee":  Way  v.  Eeed, 
6  Allen,  364;  Hunt  v.  Gardner,  39  N.  J.  L.  530;  Almy  v. 
Greene,  13  R.  I.  350;  Damh  v.  Hoffman,  3  E.  D.  Smith,  361. 

A  surety  for  the  tenant  may  set  up,  in  defense  to  an  actioa 
against  him,  any  matter  that  operates  as  a  discharge  of  the 
tenant  from  liability  upon  the  lease.  But  the  landlord  must 
create  a  new  tenancy  by  agreeing  to  accept  the  subtenant  or 
assignee  of  the  lease  as  his  tenant,  and  by  accepting  such 
subtenant  or  assignee  in  substitution  for  the  original  lessee^ 
before  the  latter  will  be  discharged,  and,  by  consequence,  be- 
fore the  sureties  of  the  latter  will  be  discharged:  Damb  v. 
Hoffman,  3  E.  D.  Smith,  361:  2  Wood's  Landlord  and  Ten- 
ant, sees.  470,  494,  495,  pages  1083,  1084,  1178;  White  v. 
Walker,  31  111.  422;  Bailey  v.  Delaplaine,  1  Sand.  5;  Grant  v. 
Smith,  46  N.  Y.  95.)  "Where  it  is  mutually  agreed  be- 
tween parties  that  a  lease  shall  be  surrendered,  and  a  new 
one  is  thereupon  made  with  another  party,  and  the  landlord 
accepts  the  new  party  as  his  tenant,  this  will  estop  the  land- 
lord thereafter  from  denying  the  surrender  of  the  first  lease": 
Dilh  V.  Stohie,  81  111.  202;  WilliamaY.  Vanderbilty  145  111.  238; 
36  Am.  St.  Rep.  486. 

But  here  the  offer  of  the  defendants  as  to  what  they 
propose  to  prove  by  Donnelly  did  not  go  far  enough  to 
show  a  discharge  of  Donnelly  from  his  liability  upon  the 
lease.     If  such  offered  testimony  had  been  received  it  would 
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not  have  tended  to  show  a  release  of  the  defendants  below  as 
guarantors,  and  therefore  its  exclusion  could  have  done  no 
harm,  particularly  as  Ruse  was  allowed  to  testify  to  all  the 
facts  and  circumstances  connected  with  the  transaction.  We 
fail  to  discover  in  the  record  that  the  defendants  made  any 
objection  to  the  introduction  of  the  judgment-roll  or  any  part 
of  it;  or  made  any  motion  to  exclude  any  portion  of  it  which 
•*•  was  not  competent;  or  asked  for  any  instruction  limiting 
its  effect  in  the  manner  hereinbefore  indicated. 

It  is  urged  that  the  verdict  and  judgment  are  not  sustained 
by  the  evidence.  This  is  an  objection  which  we  are  not  at 
liberty  to  consider,  as  the  judgment  of  the  appellate  court  is 
conclusive  upon  the  questions  of  fact.  The  defendants  asked 
the  court,  and  the  court  refused  to  instruct  the  jury  to  find  a 
verdict  for  them.  We  have  looked  into  the  evidence  so  far 
as  to  discover  that  there  was  testimony  tending  to  support 
the  verdict,  and  therefore  the  instruction  was  properly  re- 
fused. As  the  other  refused  instructions  asked  by  the  de- 
fendants, whose  refusal  their  counsel  complain  of,  contravene 
the  views  already  expressed,  we  do  not  think  that  their  re- 
fusal is  cause  for  reversal.  The  first  instruction  given  for  the 
plaintiffs  left  it  to  the  jury  to  determine  from  the  evidence 
whether  the  defendants  as  guarantors  were  lawfully  released 
and  discharged  from  their  liability:  Bailey  v.  Delaplaine,  1 
Sand.  6.  Some  of  the  instructions  given  for  the  plaintiffs  are 
objected  to,  because  they  are  said  to  leave  it  to  the  jury  to  find 
from  the  evidence  that  the  re-entry  into  the  premises  by  the 
landlord  was  under  a  writ  issued  upon  a  judgment  of  restitu- 
tion. The  lease  authorizes  the  lessor  to  re-enter  in  case  of 
default;  and  we  cannot  regard  it  as  a  matter  to  be  justly 
complained  of,  that  he  chose  to  re-enter  after  establishing  his 
right  to  do  so  by  a  court  proceeding,  instead  of  making  a  re- 
entry without  gelling  a  judgment  of  restitution. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed.  

Landlord  and  Tbnamt— Eviction — What  Con»titutks;  S««  the  ex« 
tended  note  to  De  Witt  v.  Piersan,  17  Am.  Rep.  62,  also  the  notes  to  George 
T.  Putney,  50  Am.  Dec.  791;  Bawihome  v.  SeigU,  22  Am.  St.  Rep.  298,  and 
Smith  V.  Shepard,  25  Am.  Dec.  434.  An  eviction  which  will  discharge  a 
tenant  from  liability  to  pay  rent  is  any  act  on  the  part  of  the  landlord  which 
will  render  the  leased  premises  useless  for  the  purposes  for  which  they  are 
rented:  Halliganr.  Wade,  21  111.  470;  74  Am.  Dec.  108;  Roycev.  Ouggenheim^ 
103  Mass.  201;  8  Am.  Rep.  322,  Brigga  T.  HaU,  4  Leigh,  484;  2(i  Am.  Deo. 
▲m.  St.  Kkp..  You  XXXVIL  — 17 
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S26;  Broiony.  Holyoke  Water  Povoer  Co.,  152  Mass.  463;  23  Am.  St.  Rep. 
844,  and  note. 

Landlord  and  Tenant — Effect  of  Eviction  on  Liabilitt  for  Rent. 
£victioa  of  a  tenant  by  paramount  title  is  a  good  defense  in  an  action  for 
rent:  Smith  r.  Skepard,  15  Pick.  147;  25  Am.  Dea  432;  Oeorge  t.  Putney,  4 
Cubh.  351;  50  Am.  Dec.  788,  and  note.  Eviction  in  fact  or  in  effect,  which 
renders  the  premises  useless  to  the  tenant,  may  be  set  np  in  defense  against 
«  recovery  for  rent:  Halligan  v.  Wade,  21  111.  470;  74  Am.  Dec.  108,  and  note; 
Poaton  V.  Jonea,  2  Ired.  Eq.  350;  38  Am.  Dec.  683;  Martin  v.  Martin,  7  Md.  368; 
61  Am.  Dec.  364;  Manville  v.  Oay,  1  Wis.  250;  60  Am.  Dec.  379,  and  note. 
Where  a  tenant  is  wrongfully  evicted  by  the  landlord,  the  measure  of  the 
tenant's  damages  is  the  rental  value  of  the  property  for  the  unexpired  term, 
less  the  amount  of  rent  reserved  by  his  lease:  Cannon  v.  Wilbur,  30  Neb.  777. 
A  lessor  cannot  recover  rent  falling  due  subsequent  to  his  tiling  suit  in  eject- 
ment against  his  tenant:  Cohurn  v.  Qoodall,  72  CaL  498;  1  Am.  St.  Rep.  75. 
See  also  the  notes  to  the  following  cases:  De  Witt  v.  Pierson,  17  Am.  Rep.  62, 
and  Giles  v.  Comstock,  53  Anu  Dec.  378. 

Landlord  and  Tenant — Assignment  of  Lease— Effect  of  Tenant's 
Liabilitt  for  Rent. — A  lessee  continues  liable  on  his  covenants  in  the  lease 
notwithstanding  his  assignment  of  it,  because  of  the  continuance  of  his 
privity  of  contract  with  the  lessor:  Waeliington  Natural  Oa*  Co.  r.  Johnson, 
123  Pa  St.  576;  10  Am.  St.  Rep.  553,  and  extended  note  thoroughly  discuss- 
ing the  subject.     See  also  the  note  to  Cobum  v.  OoodaU,  1  Am.  St.  Rep.  83. 

Landlord  akd  Tenant — Landlord's  EIstoppel  to  Dent  Surrender: 
fiee  the  notes  to  Haynea  v.  Aldrich,  28  Am.  St.  Rep.  639,  and  Bedford  v. 
Terhum,  86  Am.  Dec  405. 

WiTNBssBa—CoMPKTKNOT— Principal  ik  Action  Against  Scbett. — A 
principal  is  incompetent  as  a  witness,  on  the  ground  of  interest  in  an  action 
on  a  bond  brought  against  his  surety  alone:  Pogue  v.  Joyner,  6  Ark.  241;  42 
Am.  Dec.  693;  Jonea  v.  Haya.  3  Ired.  Eq.  502;  44  Am.  Dec.  78,  and  note. 
He  is  an  interested  and  incompetent  witness  who  has  covenanted  with  the 
defendant  to  pay  certain  notes  set  off  against  the  plaintiff:  Newton  v.  Booth, 
13  Vt.  320;  37  Am.  Dec.  596.  A  principal  is  a  competent  witness  for  the 
surety  to  prove  an  agreement  by  which  the  liability  of  the  latter  is  dis- 
charged: Steele  v.  Boyd,  6  Leigh,  547;  29  Am.  Dec.  218. 

Suretyship — Judgment  Against  the  Principal  is  Evidbnci  Against 
^A  Surety:  Charles  v.  Hopkins,  14  Iowa,  471;  83  Am.  Dec.  378,  and  extended 
note  fully  discussing  the  subject;  see  the  extended  notes  to  Stephens  T. 
Bha/er,  33  Am.  Rep.  802-804;  Robinson  v.  Boskina,  22  Am.  St  Rep.  204-207, 
ijuxd  the  note  to  Douglass  v.  Fen-is,  34  Am.  St.  Rep.  447. 
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Carter  v,  Moulton, 

[51  KXSBAB,  9.] 

Sbokow. — WRiTTKir  Instruhknt  Can  Bboomb  an  Esosow  Onlt  whan 
placod  in  the  haada  of  a  person  not  a  parfcy  to  it.  A  note  placed  in  the 
hands  of  one  of  several  joint  makers  by  the  others,  nnder  an  agreement 
among  themselves  with  reference  to  its  delivery,  is  not  an  escrow. 

PKINOIFAL   AND    SlTBKTY— SUEKTT,    WhKN  BoUND  BT  DeLIVEBT  BY  PhIN- 

ciPAU — If  a  snrety  signs  and  delivers  to  his  principal  an  instrument 
perfect  upon  its  face,  with  a  condition  that  it  is  not  to  be  delivered  to 
the  obligee,  payee,  or  grantee  nntil  some  person  or  persons  who  are 
agreed  upon  shall  also  execute  it,  and  the  principal  delivers  the  instm^ 
ment  without  regard  to  the  condition  and  without  knowledge  thereof 
on  the  part  of  the  obligee,  payee,  or  grantee,  the  delivery  binds  the 
surety. 
Nbgotiablb  Instruments— Dblivert  bt  Principal,  When  Binds  Scritt. 
If  a  negotiable  promissory  note,  perfect  in  form,  executed  by  a  number  of 
persons,  is  intrusted  to  one  of  the  makers  by  all,  it  is  presumed  that  the 
party  holding  the  note  has  authority  to  deliver  it  to  the  payee,  and  when 
the  note  is  presented  by  such  party  to  the  payee  without  notice  to  the  lat< 
ter  of  any  agreement  between  the  makers  affecting  the  right  to  so  deliver 
it,  the  payee  is  justified  in  assuming  that  the  parties  who  signed  the 
note  intended  to  be  bound  thereby,  and  may  receive  it  and  deliver  to 
the  principal  the  consideration  therefor,  and  thereby  bind  the  other 
makers,  without  first  making  inquiries  of  them  for  the  purpose  of  learn* 
ing  whether  or  not  there  are  any  secret  agreements  affeotiug  the  inatra* 
ment. 

Jetmore  and  Jetmore,  for  the  plaintiff  in  error. 

W.  H.  Carpenter^  for  the  defendant  in  error. 

^'  Allen,  J.    This  action  was  brought  bj  A.  L.  Moaltoo 
on  a  promissory  note,  which  reads  as  follows: 
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**  1600.  Marion,  Kas.,  December  7,  1887. 

"  Nine  months  after  date  we  promise  to  pay  to  the  order  of 
A.  L.  Moulton,  at  the  Cottonwood  Valley  Bank,  Marion,  Kas., 
eix  hundred  dollars,  with  interest  at  12  per  cent  per  annum 
until  paid.     Value  received.  J.  M.  Wishaet. 

"  R.  E.  Knapp.        R.  C.  Cable. 
"  C.  E.  FooTE.  M.  A.  Carter." 

The  defendant,  M.  A.  Carter,  filed  her  separate  answer, 
which  reads  as  follows  (omitting  title): 

"  Now  comes  the  defendant,  M.  A.  Carter,  and  for  her  sep- 
arate answer  herein  says  that  the  consideration  of  the  note 
sued  on  by  the  plaintiff  herein  was  for  money  borrowed  by 
J.  M.  Wishart  of  and  from  the  plaintiff,  no  part  of  which  was 
ever  had  or  received  by  this  defendant;  that  this  defendant 
**  signed  said  note  as  surety  only  for  said  Wishart,  all  of 
which  was  at  the  time  well  known  and  understood  by  the 
plaintiff;  that  this  defendant  signed  her  name  to  said  note 
only  as  an  escrow,  on  the  express  condition  that  said  Wishart, 
the  principal  in  said  note,  would  hold  the  same  as  such 
escrow,  and  not  deliver  it  to  the  plaintiff  until  he,  the  said 
Wishart,  should  execute,  in  favor  of  said  plaintiff,  to  secure 
the  payment  of  said  note  and  interest,  a  mortgage  on  his 
homestead  in  the  city  of  Marion,  county  of  Marion,  state  of 
Kansas,  and  upon  that  condition  only  did  this  defendant  sign 
her  name  to  said  note,  and  not  otherwise;  and  that  defendant 
never  delivered  said  note  to  plaintiff,  nor  authorized  the  same 
to  be  delivered,  and  if  delivered  by  said  Wishart,  it  was  done 
without  the  authority  or  consent  of  defendant;  that  said  Wis- 
hart failed,  neglected,  and  refused  to  execute  said  mortgage 
on  his  homestead  in  favor  of  said  plaintiff  to  secure  the  pay- 
ment of  said  note  and  interest  as  aforesaid.  Wherefore  said 
note  is  not  the  act  and  deed  of  this  defendant.  Defendant 
having  fully  answered  asks  to  be  discharged,  with  her  costs.'* 
To  this  answer  the  plaintiff  demurred,  and  the  district  court 
sustained  the  demurrer,  and  the  plaintiff  in  error  brings  the 
case  here  to  review  that  decision. 

Counsel  for  the  plaintiff  in  error  contend  that  the  note  sued 
on  was  signed  by  the  plaintiff  in  error  as  surety  only  upon  an 
expressed  condition,  which  was  never  performed,  and  that  the 
plaintiff  in  error  was,  therefore,  not  liable;  that  the  note  is 
void  because  it  was  never  delivered  to  the  defendant  in  error 
by  the  plaintiff  in  error,  or  by  her  authority.  It  is  conceded 
by  the  demurrer  that  the  plaintiff  knew  the  fact  that  M.  A. 
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Carter  signed  the  note  as  surety,  but  it  is  nowhere  averred 
that  the  plaintiff  knew  of  the  agreement  between  M.  A.  Car- 
ter and  the  principal  in  said  note  with  reference  to  the  giving 
of  a  mortgage.  The  plaintiff  in  error  contends  that  the  de- 
livery of  the  note  by  the  surety  to  the  principal  after  its  exe- 
cution by  the  surety  under  an  agreement  of  the  kind  stated 
in  the  answer  made  the  in3tiunieiit  an  escrow,  and  that  no 
validity  could  be  given  to  it  by  a  delivery  in  violation  of  the 
terms  agreed  on  between  the  parties. 

It  is  true  that  the  holder  of  an  instrument  placed  in  escrow 
**  can  give  it  no  validity,  generally  speaking,  by  a  delivery 
in  violation  of  the  agreement.  In  order  to  make  the  instru- 
ment an  escrow,  however,  such  delivery  must  be  to  a  third 
person,  not  a  party  to  the  instrument:  See  Bouvier's  Law 
Dictionary,  and  cases  therein  cited:  State  v.  Potter^  63  Mo. 
212;  21  Am.  Rep.  440. 

The  note  in  this  case  was  perfect  in  form  at  the  time  it  was 
delivered  to  the  payee.  It  is  not  claimed  that  the  principal 
made  any  change  in  the  form  of  the  note  nor  in  the  signatures 
thereto  after  it  was  signed  by  the  plaintiff  in  error.  It  is  the 
fact  that  it  was  delivered  in  violation  of  a  secret  understand- 
ing between  the  principal  and  the  surety,  which  plaintiff  in 
error  claims  renders  tlie  note  void  in  the  hands  of  the  payee, 
who,  for  anything  that  appears  in  the  note,  paid  full  value 
for  it.  Many  authorities  are  cited  by  counsel  to  sustain  the 
proposition  that  the  note  is  void  as  to  the  surety,  but  none  of 
them  go  so  far  as  to  sustain  the  plaintiffs  position  in  an  ac- 
tion brought  on  a  negotiable  promissory  note.  In  the  case  of 
People  y.  Bostwick,  32  N.  Y.  445,  it  is  held  that  a  bond  de- 
livered under  similar  circumstances  is  void  as  to  the  surety; 
and  in  the  case  of  Pawling  v.  United  States,  4  Cranch,  219,  the 
same  doctrine  is  held.  The  New  York  case  comments  on  the 
difference  in  the  rule  with  reference  to  the  deli/ery  of  a  deed 
and  a  delivery  of  a  sealed  instrument  securing  the  payment 
of  money,  and  also  on  the  difference  between  a  bond  and  a 
negotiable  bill  of  exchange  or  promissory  note. 

In  the  case  of  Merchants*  Exchange  Bank  v.  Luckow,  37 
Minn.  542,  the  delivery  was  to  the  agent  of  the  payee;  and  in 
the  case  of  Perry  v.  Patterson,  5  Humph.  133,  42  Am.  Dec.  424, 
the  delivery  was  to  the  attorney  of  the  payee.  None  of  the 
cases  cited  by  counsel  for  plaintiff  in  error  are  directly  in 
point.     The  doctrine  contended  for,  even  as  applied  to  bonds, 
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is  expressly  denied,  we  think,  by  the  weight  of  authority:  See 
Dair  v.  United  States,  16  Wall.  1;  State  v.  Potter,63  Mo.  212; 
21  Am.  Rep.  440;  State  v.  Peck,  53  Me.  284.  The  precise 
point  presented  in  this  case  is  very  fully  considered  by  the 
supreme  court  of  Indiana  in  the  case  of  Deardorffy,  Forea-^ 
man,  24  Ind.  481,  where  it  is  held: 

"  If  a  surety  signs  and  delivers  to  his  principal  an  instru- 
ment **  perfect  upon  its  face,  with  a  condition  that  it  is  not 
to  be  delivered  to  the  obligee,  payee,  or  grantee,  until  some 
persons  who  are  agreed  on  shall  also  execute  the  same,  and 
the  principal  delivers  the  instrument  without  regard  to  the 
condition,  and  the  obligee,  payee,  or  grantee  has  no  knowl- 
edge of  the  delivery,  the  condition  will  bind  the  surety." 

To  the  same  effect  also  are  the  cases  of  Oage  v.  Sharp,  24 
Iowa,  15;  Bonner  v.  Nelson,  57  G a.  433;  Fowler  v.  Allen,  32 
S.  C.  229. 

Where  a  negotiable  promissory  note,  perfect  in  form,  exe- 
cuted as  in  this  case  by  a  number  of  persons,  is  intrusted  ta 
one  of  the  makers  by  all,  we  think  there  is  a  presumption 
that  the  party  so  holding  the  note  has  authority  to  deliver  it 
to  the  payee.  When  a  note  so  executed  is  presented  by  the 
principal  to  the  payee  without  any  notice  to  the  payee  of  any 
understanding  between  the  makers  affecting  the  right  of  the 
principal  to  deliver  to  the  payee,  we  think  he  is  justified  in 
assuming  that  the  parties  who  so  signed  the  note  intended  to 
be  bound  thereby,  and  that  he  may  receive  the  note  and  de- 
liver to  the  principal  the  consideration  therefor,  without  first 
making  inquiries  of  the  other  parties  to  the  instrument  for 
the  purpose  of  learning  whether  there  are  any  secret  agree- 
ments or  understandings  affecting  the  instrument. 

We  see  no  error  in  the  ruling  of  the  court  below,  and  the- 
judgment  will  be  affirmed. 

All  the  justices  concurring. 


Escrow — To  Whom  Delivery  Must  Bk  Madk.— To  oonstittita  a  writ> 
ing  aa  escrow  it  must  be  placed  in  the  hands  of  a  third  person,  to  be  deliv- 
ered upon  the  happening  of  a  contingency:  WigJU  v.  Shelby  R.  R.  Co.,  16  & 
Mon.  4;  63  Am.  Dec.  522,  and  note;  WorraU  v.  Munn,  6  N.  Y.  229;  66  Am. 
Dec.  330,  and  extended  note.  For  a  delivery  in  the  hands  of  a  grantee 
is  never  valid  as  an  escrow:  Weber  v.  Christen,  121  IlL  91;  2  Am.  St.  Rep. 
68,  and  note;  Foley  v.  CowgiU,  6  Blackf.  18;  32  Am.  Dec.  49;  Hieka  v.  Ooode^ 
12  Leigh,  479;  37  Am.  Dec.  677,  and  note;  Ordinary  v.  Thatcher,  41  N.J.  Eq. 
403;  32  Am.  Rep.  225;  Campbell  v.  Jonfg,  62  Ark.  493;  Oaston  ▼.  City  nf 
Portkmd,  16  Or.  256;  MeAUister  v.  MUchner,  68  Miss.  672. 
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StrRBTTSHIP.— SUEBTT  BoUND  BT  DbLIVKBTTO  PRINCIPAL  OK  Hh  AoKMT: 

8e«  Malhia  r.  Morgan,  72  Oa.  617;  63  Am.  Rep.  847;  Na$h  t.  FugcOe,  S2 
Gratt.  695;  34  Am.  Rep.  780;  Cutler  v.  BobtrU,  7  Neb.  4;  29  Am.  Rep.  371. 
and  note;  and  OuHd  t.  Thmruu,  64  Ala.  414;  25  Am.  Bep.  703,  and  ex- 
tended  note. 


Myers  v.  Board  op  Education  op  Clay  Center. 

[51  Kansas,  87.} 

Tbust  Fcmds — Wbonotul  Conversion— Riqht  to  Becovkr. — The  con- 
fasion  of  trust  funds  wrongfully  diverted  does  not  entirely  destroy 
the  right  to  follow  them.  When  they  are  traced  into  the  assets  of  the 
unfaithful  trustee,  or  of  one  who  has  knowledge  of  the  character  of  the 
fnnds,  they  become  a  preferred  charge  upon  the  entire  assets  with 
which  they  are  mingled,  no  matter  whether  such  assets  consist  of 
money,  bills,  notes,  and  land,  or  other  assets. 

Teitst  Funds — Wrongful  Conversion  at — PRErERSNOs  or  BENEnciABT 
OvxB  Oeneral  Creditors  or  Trustee. — When  trust  money  is  wrong- 
fully  mingled  with  the  funds  of  a  trustee  bank,  and  is  used  by  it  in  the 
payment  of  its  debts,  after  which  the  bank  becomes  insolvent,  and 
makes  an  assignment  for  the  benefit  of  creditors,  the  fact  that  the  trust 
fund  went  into  and  swelled  the  volume  of  the  assets  of  the  bank  give» 
the  beneficial  owner  an  equitable  right  to  have  bis  demand  first  paid 
out  of  the  assets  of  the  bank  before  distribution  is  made  to  its  general 
creditors,  although  the  trust  money  is  not  clearly  traceable  to  any  par* 
ticular  asset  of  the  bank,  and  although  its  assets  consist  of  money^ 
securities,  and  lands. 

Tevst  Funds— Misappropriation — Taking  Collateral  Security  as  A»- 
VXOTINO  Right  oi  Benevioiary  to  Recover. — When  the  trustee  of  » 
fund  places  it  in  a  bank  of  which  he  is  manager,  and  the  bank,  knowing 
the  character  of  the  f  and,  uses  it  in  paying  its  own  debts,  and  subae* 
quently  becomes  insolvent,  the  fact  that  the  beneficial  owner  of  such 
fund  accepts  collateral  security  from  the  trustee  for  its  repayment  does 
not  prevent  the  former  from  recovering  the  fund  from  the  assets  of  the 
bank  as  against,  and  in  preference  to,  its  general  creditors,  who  are  not 
prejudiced  by  the  taking  of  the  security. 

Tkvbt  Funds — Misappropriation — Right  to  Recovhr  Against  Insol* 
YKNT  Trustee. — If  a  trustee  plsuses  the  trust  fund  in  a  bank,  and  th* 
the  bank,  knowing  its  character,  mingles  it  with  its  own  funds,  and, 
after  using  it  in  the  payment  of  its  debts,  becomes  insolvent,  and  a»» 
•igns  for  the  benefit  of  creditors,  the  beneficiary  has  a  right  to  recover 
the  trust  fund  from  the  assets  of  the  bank  in  preference  to  its  general 
creditors,  although  he  fails  to  present  his  claim  to  the  assignee  for  al« 
lowanoe. 

Action  by  the  defendant  in  error  against  the  plaintiff  iQ 
error  as  the  assignee  in  insolvency  of  John  Higinbotham,  to 
recover  three  thousand  two  hundred  and  sixty-five  dollars 
and  seventy-one  cents  deposited  by  H.  G.  Higinbotham  in 
the  private  bank  of  John  Higinbotham  prior  to  his  insolvency, 
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and  alleged  to  be  a  trust  fund  in  the  hands  of  said  assignee. 
Judgment  for  the  plaintiff.     The  defendant  appealed. 

Harknest  and  Oodard^  for  the  plaintiff  in  error. 

C.  C.  Coleman^  F,  L,  WUlianUt  and  B.  B,  Tuttle^  for  ths  de- 
fendant in  error.  . 

•*  Johnston,  J.  There  is  no  doubt  or  question  about  the' 
character  of  the  moneys,  amounting  to  three  thousand  and 
fifty-five  dollars  and  seventy-one  cents,  sought  to  •*  be  re- 
covered in  this  action.  They  were  school  funds,  collected  and 
held  for  specific  public  purposes,  and  the  bank,  its  owners, 
and  manager  all  knew  of  the  trust  character  of  the  funds,  and 
hence  there  is  no  excuse  for  their  misappropriation.  The 
treasurer  of  the  board  of  education  who  placed  these  trust 
funds  in  the  bank  was  its  manager,  and,  without  authority 
from  the  board  of  education,  he  mingled  them  with  the  funds 
of  the  bank,  and  used  them  in  paying  the  creditors  of  that 
institution.  At  one  time  subsequent  to  the  last  deposit  of 
school  money  the  total  amount  of  cash  on  hand  in  the  bank 
was  five  hundred  and  forty-four  dollars  and  fifteen  cents,  and 
subsequent  to.  that  time  one  thousand  two  hundred  and 
thirty-six  dollars  and  eight  cents  was  drawn  from  the  funds 
of  the  bank  upon  the  order  of  the  board  of  education.  When 
the  bank  closed  the  whole  amount  of  cash  on  hand  was  one 
thousand  five  hundred  and  thirty-five  dollars  and  fifty-seven 
cents.  It  is  said  that  no  portion  of  this  sum  was  the  identi- 
cal money  received  from  the  board  of  education,  and  that 
neither  the  money  nor  any  specific  property  into  which  it 
had  been  converted  can  be  clearly  traced  to  the  hands  of  the 
assignee.  Under  these  circumstances  has  the  board  of  edu- 
cation a  preferred  right  over  general  creditors  to  the  assets  in 
the  hands  of  the  assignee?  It  is  not  denied  that  the  school 
funds  were  impressed  with  a  trust,  and,  if  susceptible  of  iden- 
tity, could  be  followed  and  reclaimed  from  the  assignee.  It 
is  also  admitted  that  if  they  could  be  traced  into  any  other 
specific  property  the  cestui  que  trust  might  claim  such  prop- 
erty, or  a  lien  upon  it;  but  it  is  insisted  that  unless  the  trust 
funds  can  be  traced  and  identified  the  cestui  que  trust  is  to  be 
treated  as  a  simple  creditor,  and  not  entitled  to  an  equitable 
preference  in  the  distribution  of  the  assets  of  the  estate.  The 
view  of  the  plaintiff  in  error  is  not  without  support;  and 
many  of  the  older  cases,  while  holding  that  a  trust  fund 
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wrongfully  converted  into  another  species  of  property  of 
whateyer  form  will  be  held  liable  to  the  rights  of  the  bene- 
ficial owner  in  its  new  form,  if  its  identity  can  possibly  be 
traced,  still  adopt  the  old  doctrine,  stated  by  Judge  Story, 
as  follows:  "The  right  to  follow  a  trust  fund  ceases  when  the 
means  of  ascertainment  fail,  which,  of  course,  is  the  case 
when  the  subject  matter  is  turned  into  money,  and  mixed 
and  ••  confounded  in  a  general  mass  of  property  of  the  same 
description":  Story's  Equity  Jurisprudence,  sec.  259.  The 
modern  doctrine  of  equity,  and  the  one  more  in  consonance 
■with  justice  is,  that  the  confusion  of  trust  property  so  wrong- 
fully converted  does  not  destroy  the  equity  entirely,  but  that 
when  the  funds  are  traced  into  the  assets  of  the  unfaithful 
trustee,  or  one  who  has  knowledge  of  the  character  of  the 
funds,  they  become  a  charge  upon  the  entire  assets  with 
which  they  are  mingled.  This  principle  was  fully  recognized, 
and  the  question  in  the  present  case  was  substantially  de- 
cided, in  Peak  v.  Ellicott,  30  Kan.  156;  46  Am.  Rep.  90.  In 
that  case  it  was  said: 

"As  the  money  was  a  trust  fund,  and  never  belonged  to  the 
bank,  its  creditors  will  not  be  injured  if  it  is  turned  over  by 
the  assignee  to  its  owner.  Even  if  the  trust  fund  has  been 
mixed  with  other  funds  of  the  bank,  this  cannot  prevent  the 
plaintiflF  from  following  and  reclaiming  the  fund;  because,  if 
a  trust  fund  is  mixed  with  other  funds,  the  person  equitably 
entitled  thereto  may  follow  it,  and  has  a  charge  on  the  whole 
fund  for  the  amount  due." 

It  would  seem  to  be  immaterial  whether  the  property  with 
which  the  trust  funds  were  mingled  was  moneys  or  whether 
it  was  bills,  notes,  securities,  lands,  or  other  assets.  The  bank 
which  assigned  in  this  case  appears  to  have  been  engaged  in 
a  general  business,  and  its  assets  consisted  of  moneys,  se- 
curities, and  lands;  and,  as  the  estate  was  augmented  by  the 
conversion  of  the  trust  funds,  no  reason  is  seen  under  the 
equitable  principle  which  has  been  mentioned,  why  they 
should  not  become  a  charge  upon  the  entire  estate.  In  Mc- 
Leod  V.  Evans,  66  Wis.  401,  57  Am.  Rep.  287,  an  unfaithful 
trustee  made  an  assignment,  and  among  the  assets  there  was 
a  small  amount  of  cash,  and  it  was  not  shown  that  it  was  a 
part  of  the  proceeds  of  the  draft  or  trust  fund.  The  question 
was  whether  the  owner  of  the  trust  fund  stood  upon  the  same 
ground  as  the  general  creditors  of  the  trustee,  or  whether  he 
had  a  paramount  right  to  be  first  paid  out  of  the  assets  of  the 
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estate.  It  was  found  that  the  proceeds  of  the  trust  property 
were  used  by  the  trustee  either  to  pay  off  his  debts  or  to  in- 
crease his  assets,  and  it  was  *•*  held  to  be  unnecessary  to 
trace  the  trust  fund  into  any  specific  property  in  order  to  en- 
force the  trust,  and  that,  if  it  could  be  traced  into  the  estate 
of  the  defaulting  agent  or  trustee,  that  was  suflBcient.  It  was 
further  decided,  that  whether  the  trust  funds  were  used  to 
increase  the  assets  or  to  pay  off  the  debts,  in  either  case  it 
would  be  for  the  benefit  of  the  estate,  and,  having  been  so 
used,  it  was  held  that  a  trust  attached  to  the  entire  estate 
which  came  into  the  hands  of  the  assignee.  The  court  in 
that  case  cites  Peak  v.  EUicott,  30  Kan.  156,  46  Am.  Rep.  90» 
and  expressly  approves  the  doctrine  of  that  case. 

In  Independent  Distriet  v.  King,  80  Iowa,  497,  the  treasurer 
of  a  school  district,  as  in  this  case,  wrongfully  deposited  the 
funds  of  the  district  in  a  bank,  which  knew  the  character  of 
the  funds.  Subsequently  the  bank  failed,  and  made  an  as- 
signment for  the  benefit  of  its  creditors.  It  was  there  in- 
sisted that,  as  none  of  the  identical  money  deposited  went 
into  the  possession  of  the  assignee,  no  trust  could  be  enforced 
against  the  estate  of  the  assignor,  to  the  prejudice  of  other 
general  creditors.  Speaking  of  the  bankers,  the  court  said 
that  they — 

"  Were  fully  advised  as  to  the  material  facts,  and  there- 
fore could  acquire  no  title  to  the  deposit  adverse  to  the 
plaintiff.  As  to  them  the  money  constituted  a  trust  fund, 
which  they  had  no  right  to  convert  to  their  own  use;  and  the 
fact  that  they  mingled  it  with  other  money,  so  that  the 
identity  of  that  deposited  was  lost,  would  not  destroy  the 
trust  character  of  the  deposits,  nor  prevent  the  enforcement 
of  the  trust  against  property  to  which  they  had  contributed. 
To  hold  otherwise  would  be  to  ratify  a  willful  violation  of  the 
law,  at  the  expense  of  an  innocent  party,  and  thus  perpetrate 
a  wrong.  The  defendant  (who  was  the  assignee)  acquired  no 
property  rights  as  against  plaintiff  which  the  Cadwells  (the 
bankers)  could  not  have  enforced,  and  he  had  no  special  in- 
terest which  requires  protection.  The  same  is  true  of  the 
general  creditors.  They  are  entitled  to  only  so  much  of  the 
estate  of  the  insolvents  as  remains  after  liens  paramount  to 
their  claims  and  other  preferred  charges  are  satisfied." 

In  Davenport  Plow  Works  v.  Lamp,  80  Iowa,  722,  20  Am. 
St.  Rep.  442,  the  supreme  court  of  Iowa  considered  the  same 
question,  in  a  case  where  the  *•*  trust  funds  had  been  used^ 
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as  in  the  present  case,  by  the  trustee  for  the  payment  of  debts. 
The  trustee  having  become  insolvent  and  made  an  assign- 
ment, the  assignee  contended  that  the  estate  in  his  hands  was 
not  chargeable  with  the  trust  funds,  but  that  the  owner  of  the 
funds  should  be  placed  on  an  equal  footing  with  general 
creditors,  and  only  receive  a  pro  rata  payment  out  of  the 
estate.    The  court  said: 

"  The  money  was  used  by  the  Globe  company  in  its  busi- 
ness, and  in  payment  of  its  debts.  It  became  liable  to  the 
plaintiff  to  replace  the  trust  funds  with  other  money  in  its 
possession,  or  with  money  realized  out  of  other  property.  Of 
course,  the  Globe  company  and  its  stockholders  can  urge  no 
equity  nor  reason  against  the  enforcement  of  these  rules.  Can 
its  creditors?  We  think  not,  for  these  reasons:  The  money 
was  wrongfully  mingled,  as  it  were,  with  the  assets  of  the 
company.  The  money  did  not  belong  to  the  Globe  company. 
The  creditors,  if  permitted  to  enforce  their  claims  as  against 
the  trust,  would  secure  the  payment  of  their  claims  out  of 
trust  moneys.  If  they  are  not  permitted  to  do  this,  they  are 
simply  denied  the  remedy  of  enforcing  their  claims  against 
property  acquired  by  the  use  of  trust  money.  They  are  de- 
prived of  no  right,  for  the  property  acquired  by  the  trust 
money  became  subject  to  the  trust,  and,  therefore,  could  not 
have  been  subject  to  the  claims." 

In  Harrison  v.  Smith,  83  Mo.  210,  53  Am.  Rep.  571,  where 
trust  money  was  wrongfully  mingled  with  the  funds  of  a  bank 
which  became  insolvent  and  subsequently  made  an  assign- 
ment, it  was  held  that,  although  the  trust  money  was  not 
clearly  traceable  to  any  particular  asset  of  the  bank,  the  fact 
that  it  went  into  and  swelled  the  volume  of  its  assets  gave  the 
beneficial  owner  an  equitable  right  to  have  his  demand  first 
paid  out  of  the  assets  of  the  estate  and  before  distribution  was 
made  to  the  general  creditors.  The  same  court  in  a  later  case 
held,  that  while  it  might 

"  Be  impossible  to  follow  the  fund  in  its  diverted  uses,  it  is 
always  possible  to  make  it  a  charge  upon  the  estate  or  assets 
to  the  increase  or  benefit  of  which  it  has  been  appropriated. 
The  general  assets  of  the  bank  having  received  the  benefit  of 
the  unlawful  conversion,  there  is  nothing  inequitable  in  charg- 
ing *•*  them  with  the  amount  of  the  converted  fund  as  a 
preferred  demand  ":  Stoller  v.  Coates,  88  Mo.  514. 

This  principle  of  equity  was  approved  by  the  supreme  court 
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of  the  United  States  in  National  Bank  v.  Insurance  Co.,  104 
U.  S.  54,  where  it  was  held  that — 

"  If  a  man  mixes  trust  funds  with  his,  the  whole  will  be 
treated  as  trust  property,  except  so  far  as  he  may  be  able  to 
distinguish  what  is  his.  This  doctrine  applies  in  every  case 
of  a  trust  relation,  and  as  well  to  moneys  deposited  in  bank, 
and  to  the  debt  thereby  created,  as  to  every  other  description 
of  property." 

See,  also,  Knatchbull  v.  Hallelt,  L.  R.  13  Ch.  Div.  696;  Peo- 
ple V.  City  Bank,  96  N.  Y.  32;  First  Nat.  Bank  v.  Hummel,  14 
Col.  259;  20  Am.  St.  Rep.  257;  Smith  v.  Combs,  49  N.  J.  Eq.  420; 
San  Diego  Co.  v.  California  Nat.  Bank,  52  Fed.  Rep,  59. 
These  authorities  are  in  line  with  Peak  v.  Ellicott,  30  Kan. 
166,  46  Am.  Rep.  90,  and  fully  sustain  the  ruling  of  the  dis- 
trict court  in  this  case  making  the  trust  fund  a  charge  on  the 
assets  in  the  hands  of  the  assignee. 

The  court  below  held  that  the  fact  that  the  board  of  educa- 
tion sought  and  obtained  some  security  from  H.  G.  Higin- 
botham,  who  had  been  the  treasurer  of  the  board,  for  the 
payment  of  the  money  which  he  had  misappropriated,  did 
not  prevent  the  board  from  following  and  recovering  the  trust 
fund.  In  this  we  see  no  error.  As  treasurer  of  the  board, 
he  was  personally  liable  for  the  wrongful  conversion  of  the 
money  intrusted  to  him.  The  collateral  security  for  the  pay- 
ment of  the  money  was  taken  soon  after  the  assignment  was 
made,  and  before  it  was  known  whether  the  trust  money  could 
be  reclaimed;  and,  probably,  it  was  not  then  known  whether 
there  were  sufficient  assets  against  which  the  trust  might  be 
enforced.  The  taking  of  collateral  security  for  the  whole  of 
the  trust  fund  which  the  board  was  seeking  to  find,  or  for 
that  part  which  they  might  ultimately  fail  to  recover,  does  not 
appear  to  us  to  be  inconsistent  with  the  remedy  sought  in 
this  action,  and  should  not  prevent  it  from  insisting  upon 
its  equitable  lien  against  the  assets  of  the  estate.  The  rights 
of  no  creditor  of  the  bank  have  been  prejudiced  *••  by  the 
taking  of  the  security,  and  it  does  not  appear  that  any  proceed- 
ing to  enforce  the  same  has  been  begun. 

Another  point  made  by  plaintiff  in  error  is  that  the 
board,  having  failed  to  present  its  claim  to  the  assignee  for 
special  allowance,  is  precluded  from  availing  itself  of  its 
equitable  lien  against  the  assets  of  the  estate.  This  conten- 
tion is  based  on  the  provisions  of  section  21  of  the  Assignment 
Act.     It  provides  that  the  assignee  shall  give  certain  notice  to 
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the  creditors  of  the  estate  of  the  time  for  the  presentation  and 
allowance  of  demands;  and  further,  that  all  creditors  who, 
after  being  notified,  fail  to  attend  and  present  the  nature  and 
amount  of  their  demands,  shall  be  precluded  from  any  benefit 
in  the  estate.  This  point  cannot  be  sustained.  Under  the 
view  which  we  have  taken  the  board  of  education  can  hardly 
be  regarded  as  a  '*  creditor,"  within  the  meaning  of  the  stat- 
ute. The  funds  sought  to  be  recovered  were  never  the  prop- 
erty of  the  bank.  The  title  and  beneficiary  interest  in  the 
same  remained  in  the  board  of  education,  so  that  the  relation 
of  debtor  and  creditor  never  in  fact  existed  between  the  bank 
and  the  board:  First  Nat.  Bank  v.  Hummel,  14  Col.  259;  20 
Am.  St.  Rep.  257.  But  even  if  the  board  was  to  be  treated 
as  a  creditor  under  this  statute  (which  we  need  not  decide 
now),  it  is  not  concluded  by  its  failure  to  present  a  claim  for 
the  trust  money  to  the  assignee.  No  written  notice  as  required 
by  section  21  was  given  to  the  board  of  education,  or  any  offi- 
cer or  member  thereof,  of  the  time  when  claims  would  be 
heard  and  allowed  by  the  assignee.  A  notice  was  sent  to 
H.  G.  Higinbotham,  but  at  that  time  he  was  not  the  treasurer 
of  the  board.  If  the  board  of  education  is  to  be  regarded  as 
an  ordinary  creditor  it  should  have  been  notified;  and  as  the 
notice  was  not  given  there  can  be  no  claim  that  it  is  estopped 
to  avail  itself  of  the  remedy  which  it  is  now  seeking. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


Trust  Funds— Convbrsioit — Rioht  ov  Bknbficiabt  to  Follow  and  Rk- 
OOVKB. — This  qaeation  ia  thoroughly  diBcnssed  in  Union  Nat,  Bank  ▼.  Qodz, 
138  IlL  127;  32  Am.  St  Rep.  119,  and  the  extended  note  thereto;  note  to 
WtihertU  r.  O'BricH,  33  Am.  St.  Rep.  227;  and  ffobm$  r,  OUman,  138  N.  T. 
169;  34  Am.  St  Rep.  463,  and  not*. 
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Matlack  v.  Shaffee. 

[51  Kansas,  208.] 
DxEDS — Canobllation  or  fob  Fraud. — If  a  person  living  in  the  vicinity 
of  a  tract  of  land  falsely  represents  to  the  owner  living  in  another  state, 
who  is  old,  and  feeble  in  body  and  mind,  with  no  knowledge  of  the  loca- 
cation  or  value  of  the  land,  that  be  has  a  valid  tax  title  to  it,  and  that 
nnless  the  owner  accepts  a  grossly  inadequate  sum  offered  and  executes 
a  conveyance  to  him  he  will  never  get  anything,  and  the  owner,  relying 
npon  these  and  other  false  representations  as  true,  accepts  the  amount 
offered  and  executes  the  conveyance,  he  is  entitled  to  have  it  canceled 
for  fraud  upon  restoration  of  the  amount  so  received  and  application 
seasonably  made,  although  he  might  have  discovered  the  fraudulent 
representations  as  to  the  tax  title  by  a  search  of  the  records  in  the  state 
where  the  land  is  situated. 

J.  F.  McMullen  and  L.  H.  Webb^  for  the  plaintiff  in  error. 

Peckham  and  Peckharrij  for  the  defendant  in  error. 

**•  Johnston,  J.  On  January  19,  1887,  B.  W.  Matlack 
sought  and  obtained  a  conveyance  of  200  acres  of  real  es- 
tate in  Cowley  county  from  George  Shaffer  and  his  wife, 
Elizabeth  A.  Shaffer.  This  action  was  brought  by  the  Shaf- 
fers to  cancel  and  set  aside  the  deed  of  conveyance,  upon  the 
ground  that  it  had  been  obtained  by  misrepresentation  and 
fraud.  The  Shaffers,  who  resided  in  Baltimore,  and  were  over 
70  years  of  age,  had  never  seen  the  land,  and  were  not  ac- 
quainted with  its  location  and  value.  George  Shaffer  had 
inherited  the  land  or  an  interest  in  the  same  from  his  nephew, 
who  died  in  1873,  unmarried  and  without  issue.  Matlack 
lived  in  the  vicinity  of  the  land,  and  was  acquainted  with  its 
conditions  and  value.  Learning  that  the  Shaffers  had  an  in- 
terest in  the  land,  he  wrote  to  a  gentleman  in  Maryland,  on 
December  21,  1886,  stating  that  he  had  recently  bought  a 
piece  of  land,  and,  in  order  to  make  the  title  absolutely  good, 
he  desired  to  obtain  a  quitclaim  deed  from  the  Shaffers.  He 
told  his  agent  to  whom  he  wrote  that  their  title  did  not 
amount  to  much,  but  he  would  be  willing  to  pay  them  $25 
each,  and  would  give  the  agent  $100  to  perform  the  work. 
The  agent  replied  that  the  Shaffers  lived  in  Baltimore,  and 
that  if  he  would  send  him  $10  to  pay  expenses  he  would  go 
to  that  place  and  look  them  up.  The  agent  visited  the 
Shaffers,  and  proposed  to  give  them  $50  for  a  conveyance  of 
the  land,  telling  them  that  Matlack  had  a  tax  title  to  the 
same.  The  Shaffers  declined  to  accept  the  offer,  and  their 
declination  was  reported  to  Matlack,  who  sent  another  letter 
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of  advice  to  his  agent,  ***  directing  him  to  tell  the  Shaffers 
that  he  held  a  title  under  a  tax  deed  which  was  seven  years 
old,  and  if  there  were  any  technical  errors  in  the  same  they 
had  been  cured  by  the  five-year  statute  of  limitations.  He 
directed  the  agent  to  ofiFer  them  $100,  and  if  they  would  not 
accept  that,  to  give  them  $150  or  $200;  and  if  they  refused 
to  take  these  sums,  to  state  to  them  that  he  would  commence 
an  action  against  them  to  quiet  title,  in  which  event  they 
would  never  get  anything,  and  that  these  oflfers  were  made  to 
save  the  trouble  of  a  lawsuit,  and  to  enable  him  to  dispose  of 
the  land  immediately.  He  inclosed  a  quitclaim  deed  par- 
tially filled  out,  advising  him  that  he  "must  use  a  little 
stratagem  in  this,  but  do  not  miss  the  mark."  In  accord- 
ance with  this  advice,  the  agent  again  visited  the  Shaffers, 
and  after  considerable  persuasion  and  pressure  succeeded  in 
getting  them  to  sign  the  conveyance.  The  consideration  for 
the  same  was  $200,  while  the  land  is  conceded  to  be  worth 
$6,000  or  over,  and  the  interest  of  George  Shaffer  therein  is 
worth  at  least  $1,500.  At  that  time  Matlack  had  no  tax  title 
whatever  to  the  land,  nor  did  he  hold  any  tax  lien  on  the 
same,  neither  had  he  any  possession  of  the  land  then  or  at 
any  other  time.  The  possession  and  occupancy  of  the  same 
were  in  another,  who  claimed  title  by  a  deed  purporting  to  be 
from  the  sole  heirs  of  the  former  owner. 

The  court  below  found  that  the  execution  of  the  conveyance 
had  been  procured  by  false  and  fraudulent  representations, 
upon  which  the  grantors  relied,  and  but  for  which  it  would 
not  have  been  executed.  We  think  the  testimony  justifies 
the  finding,  and  that  the  judgment  should  stand.  George 
Shaffer,  by  reason  of  age  and  illness,  was  feeble  in  mind  and 
body  at  the  time  the  conveyance  was  obtained,  and  it  is  clear 
that  he  was  deceived  and  overreached  through  the  false  repre- 
sentations made  to  him.  He  knew  nothing  as  to  the  tax 
liens  or  claims  upon  the  land,  nor  was  he  acquainted  with  the 
tax  laws  of  Kansas.  Matlack,  through  his  agent,  represented 
to  him  that  he  had  a  tax  title  which  was  good,  and  if  there 
were  any  defects  or  technical  errors  therein  they  **•  had 
been  cured  by  the  lapse  of  time.  He  was  also  told  that  it 
would  cost  him  a  large  sum  of  money  to  send  an  attorney  or 
other  person  out  to  investigate  the  matter,  and  that  an  action 
would  be  begun  against  him;  and  the  agent  told  him  that 
from  what  he  knew  the  tax  title  was  good,  and  that  if  he 
did  not  accept  the  $200  he  would  never  get  anything.     This 
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agent  in  his  testimony  states  that  Shaffer  would  not  have 
eigned  the  deed  if  it  had  not  been  for  these  representations, 
More  than  that,  he  was  told  and  led  to  believe  that  the  de- 
Bcription  in  the  deed  covered  only  160  acres  of  the  land,  and^ 
attention  being  called  to  the  extent  of  the  land,  the  agent  con- 
firmed that  belief.  Shaffer  specially  objected  to  signing  the 
deed  if  it  contained  more  than  160  acres.  He  then  employed 
Matlack's  agent  to  look  up  and  care  for  his  title  and  interest 
in  the  remaining  40  acres,  which  he  supposed  were  not  in- 
cluded in  the  instrument  of  conveyance.  It  thus  appears  that 
he  was  led  to  believe  that  Matlack  had  a  good  title  to  the 
land,  and  that,  by  possession  and  the  running  of  the  statute 
of  limitations,  his  own  interest  was  of  little  or  no  value.  But 
for  these  misrepresentations,  he  would  not  have  executed  the 
conveyance  for  any  such  trifling  consideration.  Some  of  the 
misrepresentations  made  by  Matlack  were  of  fact,  and  some 
of  them  were  of  fact  based  on  law.  They  were  untrue,  and 
calculated  to  mislead  the  Shaffers,  who  did  not  have  the 
knowledge  or  opportunity  to  know  the  truth  of  the  represent 
tations  made.  While  they  were  ignorant,  Matlack  had  su- 
perior means  of  information,  and  by  the  misrepresentations 
obtained  an  undue  advantage,  from  which  the  Shaffers  wera 
entitled  to  relief. 

It  is  claimed  that  Matlack's  statement  with  reference  to 
the  tax  deed  was  not  wholly  untrue.  It  appears  that  the  land 
bad  been  sold  for  taxes,  and  it  was  claimed  that  the  person 
who  had  obtained  a  tax  deed  had  agreed  to  share  his  title 
with  Matlack.  The  testimony  with  respect  to  this  is  not 
satisfactory,  and  is  of  little  value  as  a  support  for  Matlack'* 
claim.  It  appeared  that  the  tax  sale  upon  which  the  tax 
deed  was  issued  was  only  for  one-fourth  of  the  160  acre  tract, 
and  **'  for  19  acres  of  the  40  acre  tract,  and  Matlack  claimed 
that  the  tax  title  covered  the  whole  of  both  tracts. 

It  is  also  said  that  the  Shaffers  had  no  right  to  rely  upon 
Matlack's  statement  that  he  had  a  tax  deed,  because  it  was  a 
matter  of  public  record,  of  which  they  were  bound  to  take 
notice.  The  facts  with  reference  to  the  title  and  Matlack's 
rights  to  the  land  were  not  equally  within  the  knowledge  of 
both  parties,  or  the  means  of  acquiring  knowledge  possessed 
by  both.  The  Shaffers  were  nonresidents,  and  more  than  a 
thousand  miles  from  the  land  and  the  public  records  pertain- 
ing to  it,  while  Matlack  was  acquainted  with  the  land  and  the 
records,  and  also  knew  of  the  ignorance  of  the  Shaffers  re- 


Jan.  1893.]  Hazel  v,  Lyden.  273 

specting  the  title.    In  the  absence  of  any  personal  knowledge, 
the  Shaffers  were,  under  all  the  circumstances,  justified  in 
relying  on  Matlack's  representations.     They  had  no  immedi- 
ate means  of  learning  the  facts  by  an  examination  of  the 
records,  and  as  Matlack  knew  the  statements  to  be  untrue, 
and  it  appears  that  they  have  been  relied  and  acted  upon  as 
true  by  the  Shaffers,  they  are  entitled  to  recover,  although 
they  might  have  discovered  the  fraud  by  searching  the  records 
Claggett  v.  Crall,  12  Kan.  393;  McKee  v.  Eatoriy  26  Kan.  226 
Curtis  V.  Stilson,  38  Kan.  302;  David  v.  Park,  103  Mass.  501 
Safford  v.  Grout,  120  Mass.  20. 

The  Shaflfers  tendered  a  return  of  the  $200  paid  to  them 
when  the  deed  was  executed,  and,  upon  the  whole  record,  we 
think  the  district  court  made  no  mistake  in  its  conclusioa  that 
the  deed  should  be  canceled  and  set  aside. 

Its  judgment  will  be  affirmed. 

All  the  justices  concurring. 

Equitt — Oancbllation  of  Deeds  Froourkd  bt  Fraud. — Equity  will 
cancel  a  deed  where  the  vendee  of  the  lands  has  been  guilty  of  deception 
and  has  made  misrepresentations  with  the  intention  of  deceiving  the  vendor 
and  has  concealed  from  him  a  material  fact  upon  which  he  relied:  Morgan 
T.  Dinge»,  23  Neb.  271;  8  Am.  "^t.  Rep.  121,  and  note;  Lawrence  v.  Oayettj, 
78  Cal.  126;  12  Am.  St.  Rep.  29,  and  note.  See  a  fall  discussion  of  this  sub- 
ject  in  the  extended  note  to  Oant  v.  Hunsxtcker,  65  Am.  Deo.  41L 
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Vxaounoir  Salss — Estoppel  to  Deny  Validity  or. — If  land  sold  nndera 
Toid  execution  and  sale  is  purchased  by  a  party  who  in  good  faith  pays 
•lilt  is  reasonably  worth,  and  enters  into  quiet  and  peaceable  possession 
of  the  land,  which  he  occupies  for  a  number  of  years,  making  valuable 
improvements  thereon,  the  owner,  who  resides  in  the  near  vicinity,  ia 
present  at  the  sale,  and  receives  the  proceeds  thereof  without  objection 
to  such  possession  and  occupancy,  is  estopped  to  deny  the  title  of  such 
purchaser,  or  to  recover  the  land,  although  at  the  time  of  the  sale  he  did 
not  know  that  it  was  void. 

BxECUTioN  Sales — Estoppkl  to  Dent  Validity  of. — If  one  stands  by  and 
allows  another  to  purchase  his  property  in  good  faith  at  a  void  execution 
sale,  and  accepts  the  proceeds  of  the  sale  without  giving  the  purchaser 
any  notice  of  his  title,  he  is  thereby  estopped  to  assert  his  title  on  the 
ground  of  his  ignorance  of  the  invalidity  of  the  sale. 

Oarver  and  Bond,  and  Ira  E.  Lloyd,  for  the  plaintiff  in  error. 

C  B.  Daughters  and  D.  Ritchie,  for  the  defendants  in  error. 
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"•  HoBToN,  C.  J.  Ejectment  brought  by  Patrick  and 
Daniel  Lyden  against  N.  Hazel,  to  recover  the  possession  of 
the  west  half  of  the  northwest  quarter  and  the  west  half  of 
the  southwest  quarter  of  section  24,  township  13,  range  8,  in 
Lincoln  county,  in  this  state.  John  Lyden,  deceased,  who 
died  in  February,  1875,  was  the  owner  in  fee  simple  in  his 
lifetime  of  the  land  described,  the  title  of  which  is  in  dispute. 
At  his  death,  being  unmarried,  he  made,  by  his  last  will  and 
testament,  his  sister,  Mrs.  Mary  Cannon,  formery  Mary  Lyden, 
his  sole  heir.  On  March  29, 1875,  Mrs.  Cannon  sold  and  con- 
veyed the  land  to  her  brothers,  Patrick  and  Daniel  Lyden. 
In  May,  1876,  Ellen  Mclnnery  obtained  judgment  in  the  dis- 
trict court  of  Lincoln  county  against  the  estate  of  John  Lyden, 
deceased,  for  one  hundred  and  sixty  dollars,  including  costs. 
This  judgment  was  filed  as  a  claim  against  the  estate  of  John 
Lyden,  deceased,  in  the  probate  court  of  Lincoln  county.  On 
July  31,  1876,  the  probate  court  issued  execution,  directed  to 
the  sherifiF  of  that  county,  to  collect  the  judgment  and  costs 
out  of  the  property  or  estate  of  John  Lyden,  deceased.  The 
sherifif  received  the  execution  on  July  31.,  1876,  and  on  August 
6,  '"^  1876,  the  property  was  appraised  at  six  hundred  and 
forty  dollars.  On  September  7,  1876,  the  land,  after  having 
been  advertised,  was  sold  by  the  sheriff  to  L.  E.  Farnsworth 
for  six  hundred  and  ten  dollars.  The  sale  was  confirmed, 
and  Farnsworth  received  a  deed,  which  was  recorded  on  De- 
cember 11,  1876.  On  December  8,  1879,  L.  E.  Farnsworth 
conveyed  the  land  to  A.  E.  Doolittle,  and  on  July  17,  1882, 
Doolittle  conveyed  the  land  to  N.  Hazel,  defendant  below. 

Assuming  that  the  sale  to  Farnsworth,  on  September  7, 
1876,  was  grossly  irregular  or  void,  the  question  for  us  to 
determine  is,  whether  the  Lydens  were  estopped,  at  the 
commencement  of  this  action,  from  questioning  the  sale  to 
or  the  title  obtained  by  Farnsworth,  under  whom  Hazel 
claims  title.  L.  E.  Farnsworth  purchased  the  land  in  good 
faith,  and  paid  the  sheriff  at  the  time  of  the  sale  all  that 
it  was  reasonably  worth.  After  Farnsworth  purchased  the 
land,  Patrick  Lyden  quietly  and  without  objection  gave  up  to 
him  possession  of  the  same.  At  the  time  of  the  sale  by  the 
sheriff,  Patrick  Lyden  was  administrator  of  the  estate  of 
John  Lyden,  deceased,  and  was  at  all  times  the  agent  of  his 
brother,  Daniel  Lyden.  After  the  sale,  Patrick  Lyden  re- 
ceived the  proceeds  thereof,  applied  a  part  to  the  payment  of 
claims  against  the  estate  of  John  Lyden,  deceased,  including 
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a  claim  whicli  he  had  agd.inst  the  estate,  and  the  surplus  of 
such  proceeds  he  retained  for  Daniel  Lyden  and  himself, 
as  assignees  of  Mrs.  Cannon,  the  devisee  of  John  Lyden,  de- 
ceased. He  knew  when  the  land  was  levied  upon  under  the 
execution  by  the  sheriflf,  and  was  present  at  the  sale,  but 
made  no  protest.  He,  however,  did  not  know  that  the  sale 
was  grossly  irregular  or  void  until  a  short  time  before  this 
action  was  commenced.  After  the  sale,  Farnsworth  and  his 
subsequent  grantees  occupied  and  made  valuable  improve- 
ments upon  the  land,  with  the  knowledge  of  Patrick  Lyden 
and  without  any  objection  from  him,  although  Lyden  re- 
sided all  the  time  within  two  miles  of  the  premises.  This 
action  was  brought  on  the  28th  of  August,  1888,  nearly 
twelve  years  after  the  sale  by  the  sheriff  to  Farnsworth. 

838  The  Lydens,  having  retained  the  proceeds  of  the  sale, 
jbIx  hundred  and  ten  dollars,  the  reasonable  value  of  the 
land,  still  ask  to  recover  the  land.  There  can  be  no  doubt 
that  the  Lydens,  after  they  received  the  proceeds  of  the 
sale  of  the  land,  would  be  estopped  from  denying  the  title 
of  Hazel,  acquired  from  Farnsworth,  if,  when  they  received 
the  money,  they  knew,  not  only  that  it  was  a  part  of  the  pro- 
<!eeds  of  the  sale,  but  also  the  circumstances  which  ren- 
dered the  sale  grossly  irregular  or  void;  but  the  jury  found 
that  the  Lydens  did  not  know  that  the  sale  of  the  land 
was  void  at  the  time  it  was  made,  and  it  is  contended 
that  such  knowledge  was  necessary  to  create  an  estoppel. 
And  further,  it  is  contended  that  the  Lydens  have  not  lost 
their  right  to  deny  title  or  claim  possession  by  their  con- 
duct or  laches.  But  it  seems  to  us  that  if  the  Lydens 
received  the  proceeds  of  the  sale,  or  a  part  thereof,  even 
without  knowledge  that  the  sale  was  void,  and  continue  to 
keep  the  money  after  acquiring  it,  an  estoppel  will  likewise 
continue.  They  ought  not  to  be  permitted  to  repudiate  the 
sale  made  by  the  sheriff  and  at  the  same  time  insist  upon 
having  the  benefit  of  the  proceeds,  or  a  part  thereof: 
Brewer  v.  Nash,  16  R.  L  458;  27  Am.  St.  Rep.  749;  Maple 
V.  Kussart,  53  Pa.  St  348;  91  Am.  Dec.  214.  But  further 
than  thia,  the  general  rule  is  that  "  ignorance  of  the  law, 
with  a  full  knowledge  of  the  facts,  cannot  generally  be  set 
up  as  a  defense;  nor  will  it  protect  a  party  from  the  oper- 
ation of  the  rule  of  equity,  when  the  circumstances  would 
otherwise  create  an  equitable  bar  to  the  legal  title:  Storn 
▼.  Barker,  6  Johns.  Ch.  166,  10  Am.  Dec.  316.    The  doctrine 
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of  this  case  was  afterwards  considered  in  Tilton  v.  Nelson^ 
27  Barb.  595,  and,  in  the  opinion  by  Emott,  J.,  he  says: 
"The  question  is  presented  whether  ignorance  of  the  law  will 
prevent  the  application  of  the  rule  of  equitable  estoppel ";  and 
referring  to  the  decision  in  the  principal  case,  he  says  that^ 
when  a  party  thus  asserts  his  ignorance  of  his  title  to  avoid  an 
estoppel,  he  encounters  two  principles  of  law  of  general  ap- 
plication. "  The  first  of  these  principles  is,  that  when  a  party 
procures  or  even  acquiesces  in  the  disposition  of  his  property- 
by  another,  under  color  of  title,  and  pretending  to  *'•  title, 
he  shall  be  bound  by  such  disposition,  and  shall  be  presumed 
to  know  the  law  so  far  as  it  is  applicable  to  the  case.  The 
other  is,  that  even  if  he  shows  that  he  was  really  ignorant  of 
the  law,  and  acted  in  ignorance,  still  the  maxim  ignorantia 
legis  neminem  excusat  will  apply  in  favor  of  the  other  party": 
Storrs  V.  Barker,  10  Am.  Dec.  325,  326,  and  notes. 

In  Smith  V.  Cramer^  39  Iowa,  413,  one  who  pleaded  a  judg- 
ment,  in  honest  ignorance  that  it  was  void,  was  neverthelesa 
held  to  be  estopped  from  availing  himself  of  a  mistake  of  his 
legal  rights.  A  strong  case  holding  the  same  doctrine  is 
Maple  V.  Kussart,  53  Pa.  St.  348;  91  Am.  Dec.  214.  There  it 
appeared  a  husband  and  wife  were  seised  of  an  estate  by  en- 
tireties. The  husband  in  his  will  directed  the  land  to  be  sold, 
and  the  proceeds  to  be  divided  among  his  wife  and  children. 
Having  named  no  one  to  make  the  sale,  the  land  was  sold 
under  an  order  of  the  orphans'  court,  and  bought  by  two  of 
the  children,  at  the  request  of  the  widow,  who  received  her 
share  of  the  proceeds  in  accordance  with  the  will.  After  her 
death,  in  ejectment  for  the  land  by  some  of  the  heirs,  it  wa» 
held  that  they  were  estopped  by  her  acts,  and  that  the  estoppel 
would  operate  notwithstanding  she  was  ignorant  of  her  legal 
rights.  A  somewhat  similar  decision  was  made  in  a  more 
recent  case.  Cox  v.  Rogers,  77  Pa.  St.  160. 

In  Reichert  v.  Voss,  78  Ga.  54,  the  chief  justice,  speaking 
for  the  court,  said: 

"  The  sale,  too,  occurred  at  a  wrong  time  and  place,  and,  as 
a  constable's  sale  proper,  counts  for  nothing.  But  we  hold 
with  the  court  below  that  after  the  active  part  taken  by  Mr. 
Reichert  in  promoting  the  rendition  of  these  judgments  and 
the  making  of  a  sale  under  them  he  is  estopped  from  pursu- 
ing the  property  in  the  hands  of  a  purchaser  who  has  bought 
honestly  and  parted  with  his  money.  If  the  notary  and  the 
constable  had  not  been  officers  at  all,  but  only  private  per- 
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€ons,  and  if  Reichert  had  authorized  one  to  give  judgment 
and  the  other  to  enforce  it  against  his  property  (he  accepting 
property  for  storage  after  seizure  and  aiding  to  promote  its 
reijpoval  to  the  place  of  sale)  he  would  have  been  bound  by 
the  transaction." 

»^®  In  Smith  v.  Warden,  19  Pa.  St.  424,  it  was  decided  that 

"Equitable  estoppels  have  place  as  well  where  the  proceeds 
received  arise  from  a  sale  by  authority  of  law  as  where  they 
spring  from  the  act  of  the  party,  and  the  application  of  the 
principle  does  not  depend  on  any  supposed  distinction  between 
A  void  and  a  voidable  sale." 

In  Mitchell  v.  Freedley,  10  Pa.  St.  208,  it  was  held  that 
where  a  sheriff's  sale  was  confirmed  without  objection,  the 
application  of  the  proceeds  to  the  debts  of  the  defendant  in 
the  execution  "is  the  same  thing  as  if  paid  to  himself."  It 
is  fully  settled,  upon  principle  and  authority,  that  where  a 
Bale  is  made  for  the  benefit  of  anyone,  the  receipt  of  the  pro- 
ceeds by  such  person  validates  it.  In  such  a  case  the  sup- 
posed distinction  between  a  void  and  a  voidable  sale  is 
immaterial":  Wilson  v.  Bigger,  7  Watts  &  S.  Ill;  Crowley  v. 
Meconkey,  5  Pa.  St.  176;  Stroble  v.  Smith,  8  Wsiits,  280;  Spragg 
^.  Shriver,  25  Pa.  St.  282;  64  Am.  Dec.  698. 

In  Gray  v.  Crockett,  35  Kan.  66,  this  court  decided  that,  "If 
one  stands  by  and  allows  another  to  purchase  his  property 
without  giving  him  any  notice  of  his  title,  a  court  of  equity 
will  treat  it  as  fraudulent  for  the  owner  to  afterward  try  to 
assert  his  title."  See  also  Hardin  v.  Joice,  21  Kan.  318;  Koth' 
man  v.  Markson,  34  Kan.  542. 

It  is  urged  upon  the  part  of  the  Lydens  that  the  west  half 
of  the  southwest  quarter  was  never  levied  upon,  never  ap- 
praised, never  advertised,  and  never  sold.  It  is  admitted, 
however,  that  this  eighty  acres  of  land  was  included  in  the 
eheriflf's  deed,  recorded  December  11,  1876,  and,  considering 
all  the  testimony  in  the  record,  it  is  clearly  shown  that  this 
eighty  acres  was  paid  for  by  Farnsworth  and  taken  possession 
of  by  him  under  the  sale.  Therefore  both  eighty  acres  must 
be  treated  as  similarly  situated,  and  controlled  by  the  doctrine 
of  estoppel.  It  is  possible  that  there  is  a  clerical  error  in  the 
execution  and  return  embraced  in  the  record;  but  whether 
there  is  or  not,  there  is  sufficient  other  testimony  tending  to 
fihow  that  if  an  equitable  estoppel  applies  to  one  eighty  acres 
of  land  it  does  to  the  other  eighty. 

*^*  The  judgment  of  the  district  court  will  be  reversed  and 
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the  cause  remanded,  with  direction  to  the  court  below  to  enter 
judgment  upon  the  special  findings  of  fact  for  the  defendant 
below  and  against  the  plaintiffs  below. 
All  the  justices  concurring. 

ExECDTioN  Sales— Estoppel  to  Dbnt  Validity  of. — One  who  has  re- 
ceived the  benefits  derived  from  the  proceeds  of  a  judicial  sale  may  be  es- 
topped to  deny  its  validity:  Woodstock  Iron  Co.  v.  Fullenwider,  87  Ala,  584; 
13  Am.  St.  Rep.  73;  Fallon  v.  WorthingUm,  13  Col.  559;  16  Am.  St.  Rep. 
231,  and  note.  A  mortgagor  retaining  the  proceeds  of  a  mortgage  sale  i» 
estopped  to  deny  the  validity  of  the  purchaser's  title:  Brewer  v.  Nash,  16 
R.  I.  458;  27  Am.  St.  Rep.  749.  A  defendant  in  execution  will  estop  him* 
■elf  from  impeaching  a  sheriff's  sale  by  voluntarily  surrendering  possession 
and  executing  a  release:  Spragg  r.  Shriver,  25  Pa.  St.  282;  64  Am.  Deo.  698. 
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Appbllatk  Frocedube — Extrinsic  Evidence  to  Supply  DEFscrs  im  thk 
Record. — When  a  case  is  presented  to  the  appellate  court  upon  a  case^ 
made  and  not  upon  a  transcript,  the  rulings  of  the  lower  court  com- 
plained of  and  assigned  as  error  must  be  disclosed  by,  and  embodied  in, 
the  case  itself,  and  cannot  be  shown  by  extrinsic  evidence,  not  even  by 
the  certificate  of  the  judge,  but  it  may  be  shown  by  extrinsic  evidence 
that  the  case  was  made  and  served  within  proper  time  and  that  it  wa» 
properly  settled  and  signed  in  time  by  the  trial  court  although  this  ia 
not  shown  by  the  case  itself  or  by  any  certificate  of  the  court. 

Assignment  for  Benefit  of  Creditors— Preferences — Void  Chattel 
Mortqaoes. — When  an  insolvent  debtor  executes  chattel  mortgages 
upon  some  of  his  property  to  secure  certain  preferred  creditors,  and  at 
the  same  time,  and  as  a  part  of  substantially  the  same  transaction,  exe- 
cutes an  assignment  of  all  of  his  property  for  the  benefit  of  all  of  hia 
creditors,  subject  however  to  such  chattel  mortgages,  the  latter  are 
void,  although  the  debtor  may  have  previously  promised  without  con- 
sideration that  in  case  of  trouble  he  would  secure  the  preferred  creditors. 
The  deed  of  assignment  is  valid,  and  vests  all  of  the  property  in  the- 
assignee. 

Assignment  for  Benefit  of  Creditors— Damages  jv  Troveb  for  Con- 
version OF  Assigned  Property. — When  an  insolvent  debtor  execute* 
a  deed  of  assignment  of  all  his  property  for  the  benefit  of  all  his  cred- 
itors, subject  to  certain  chattel  mortgages  preferring  certain  creditors, 
executed  at  the  same  time  and  as  part  of  the  same  transaction,  and  the. 
assignee  after  taking  possession  of  all  the  property,  delivers  the  posses- 
sion of  the  part  mortgaged  to  the  mortgagees,  under  the  belief  by  all  of 
the  parties  that  the  mortgagees  have  a  prior  right  thereto,  the  latter, 
while  in  quiet  and  exclusive  possession,  can  hold  the  property  against 
everyone  except  the  assignee  or  those  claiming  under  him;  and  if  cred- 
itors of  the  original  owner  cause  the  property  to  be  taken  from  the  pos- 
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session  of  mortgagees  as  the  property  of  such  owner  under  their  writ 
of  attachment,  the  attaching  officer  is  a  mere  trespasser  and  as  such  lia« 
ble  to  the  mortgagees  for  damages  amounting  to  the  full  value  of  the 
property  in  an  action  in  the  nature  of  trover  for  its  conversion. 

B.  P.  Waggener,  D.  Martin^  and  J.  W.  Orr,  for  the  plain- 
tiffs in  error. 

J.  D.  McFarland  and  W,  C,  Webb,  for  the  defendants  in 
error. 

*''•  HoRTON,  C.  J.  This  case  was  brought  to  this  court 
from  the  district  court  of  Shawnee  county,  upon  a  petition  in 
error  and  a  case  made  for  the  supreme  court;  and  the  first 
question  presented  by  either  party  is,  whether  this  court  has 
any  jurisdiction  to  hear  and  determine  the  case.  The  case 
was  properly  settled  and  signed  by  the  trial  judge,  and  was 
properly  attested  by  the  clerk,  and  the  seal  attached;  but  it 
is  nevertheless  claimed  by  the  defendants  in  error,  plaintiffs 
below,  that  such  judge  had  no  power  or  jurisdiction  to  settle 
or  sign  the  same;  and  this  for  the  plausible  reason  that  it  is 
not  shown  that  the  case  was  made  and  served  upon  them 
within  the  time  prescribed  by  law,  or  by  any  order  of  the  dis- 
trict court  or  the  judge  thereof.  It  appears  from  the  record 
and  papers  brought  to  this  court,  that,  after  the  trial  in  the 
court  below  ***  a  motion  was  made  by  the  defendants  below, 
plaintiffs  in  error,  for  a  new  trial  and  overruled  on  June  10, 
1889,  and  sixty  days  thereafter  were  given  to  the  defendants 
below  within  which  to  make  and  serve  a  case  for  the  supreme 
court.  On  August  5,  1889,  the  time  for  making  and  serving 
the  case  was  extended  to  September  19,  1889;  and  on  Sep- 
tember 16,  1889,  the  time  for  making  and  serving  the  case  was 
still  further  extended  for  thirty  days  from  September  19, 1889; 
and  the  case  was  made  and  served  by  counsel  for  the  defend- 
ants below  on  counsel  for  the  adverse  party  on  September  24, 
1889;  and  it  was  duly  settled  and  signed  by  the  judge  of  the 
district  court  and  properly  attested  by  the  clerk  thereof  on 
November  17,  1889,  the  parties  on  both  sides  being  present. 

There  is  no  claim  now  made  that  the  case  was  settled  or 
signed  prematurely,  but  really  the  only  claim  of  irregularity 
now  made  is,  that  the  case  was  not  served  upon  the  adverse 
parties  within  the  time  prescribed  by  law,  or  as  fixed  by  any 
order  of  the  judge  of  the  district  court;  and  the  ground  upon 
which  this  claim  is  made  is,  that  the  order  of  the  trial  judge, 
made  on  September  16,  1889,  extending  the  time  for  making 
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and  serving  the  case  for  thirty  days  from  September  19,  1889, 
is  not  incorporated  in  the  case  as  settled  and  brought  to  this 
court,  and,  therefore,  that  it  cannot  be  considered  by  this 
court.  A  regular  certified  copy  of  such  order,  however,  on  a 
separate  piece  of  paper,  has  been  brought  to  and  filed  in  this 
court,  and  was  presented  to  this  court  at  the  time  of  the  hear- 
ing of  the  case.  Besides,  the  district  judge,  in  settling  and 
signing  the  case,  also  certified,  among  other  things,  as  follows: 
"Said  case  was  served  within  the  time  allowed  by  me";  and 
the  certificate  containing  these  words,  signed  by  the  judge, 
attested  by  the  clerk  and  the  seal,  is  the  only  thing  connected 
with  the  case  made  that  shows  it  was  ever  settled  or  signed 
by  the  judge.  Unquestionably  the  case  was  made  and  served 
upon  the  adverse  parties  within  proper  time;  and  unquestion- 
ably the  district  judge  had  the  power,  the  jurisdiction,  and 
the  right  to  settle  and  sign  the  same  as  he  did;  but  it  is 
claimed  that,  as  the  case  *''*  itself  does  not  show  this,  and 
that  as  the  same  is  shown  only  by  a  certified  copy  of  the 
original  order  of  the  district  judge  extending  the  time  for 
making  and  serving  the  case,  and  by  the  certificate  of  the 
district  judge  himself  made  when  he  in  fact  settled  and  signed 
the  case,  along  with  evidence  of  the  first  two  extensions  in 
the  case  made,  it  must  be  conclusively  held  that  the  case  was 
not  made  or  served  upon  the  adverse  parties  within  proper 
time,  and  therefore  that  the  settling  and  signing  of  the  case 
by  the  district  judge  was  without  jurisdiction  and  a  nullity. 
We  would  think  diflferently,  however.  While  it  has  always 
been  held  by  this  court,  where  the  case  has  been  brought  to 
this  court  upon  a  case  made  and  not  upon  a  transcript,  that 
the  rulings  of  the  lower  court  or  of  the  judge  thereof  com- 
plained of  and  assigned  for  error  must  be  shown  by  and  era- 
bodied  in  the  case  itself,  and  that  they  cannot  be  shown  by 
any  other  or  by  extrinsic  evidence,  not  even  by  the  certificate 
of  the  judge  himself,  yet  we  have  about  as  uniformly  held 
that  all  other  matters  or  things  to  make  the  case  reviewable 
may  be  shown  by  extrinsic  evidence,  or,  in  other  words,  by 
evidence  outside  of  the  case  made.  The  decisions,  however, 
of  this  court  upon  this  subject  have  seldom  been  reported,  for 
usually,  in  overruling  a  motion  to  dismiss  a  petition  in  error 
upon  the  ground  that  the  case  upon  which  it  was  founded  had 
not  been  made  and  served  within  proper  time,  or  was  other- 
wise irregular,  the  court  has  overruled  the  motion  without 
delivering  any  written  opinion  upon  the  question.     The  fol- 
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lowing  reported  decisions,  however,  have  some  application  to 
this  case:  Gross  v.  Funk,  20  Kan,  655,  656;  Russell  v.  An- 
thony, 21  Kan.  450;  30  Am.  Rep.  436;  Farlinv.  Soak,  26  Kan. 
597;  Pierce  v.  Myers,  28  Kan.  364;  Wilson  v.  Janes,  29  Kan. 
233,  244  et  seq.;  Dunn  v.  Travis,  A5  Kan.  541.  In  the  case 
of  Russell  V.  Anthony,  21  Kan.  450;  30  Am.  Rep.  436,  the  fol- 
lowing language  was  used: 

"A  case  is  brought  to  the  supreme  court  on  a  petition  in 
error  and  case  made  for  the  supreme  court.  Such  case  made 
shows  upon  its  face  that  the  case  was  settled  and  signed  by 
the  judge  of  the  court  below  five  days  before  the  time  had 
arrived  *'"  for  so  settling  and  signing  such  case;  and  the 
case  made  does  not  show  whether  the  case  was  ever  served 
upon  the  opposite  party  or  his  attorney,  or  whether  the  oppo- 
site party  or  his  attorney  had  any  notice  thereof,  or  whether 
the  opposite  party  or  his  attorney  was  present  at  the  time 
•when  such  case  was  settled  and  signed;  but  evidence  was 
introduced  in  the  supreme  court  satisfactorily  showing  that 
the  case  was  properly  served  upon  the  attorney  of  record  of 
the  opposite  party,  who  then  said  it  was  *  all  right,'  and  who 
was  afterward  present  when  the  case  was  settled  and  signed, 
and  made  no  objection  thereto.  Held,  That  such  case  will  be 
treated  as  a  valid  case  made  for  the  supreme  court." 

In  the  case  of  Farlin  v.  Sook,  26  Kan.  397,  the  plaintiff  in 
error  was  permitted  to  show  by  extrinsic  evidence  that  the 
case  was  made  and  served  within  proper  time,  although  it 
was  not  so  shown  by  the  case  itself,  or  by  any  certificate  of 
the  judge  who  settled  and  signed  the  same.  In  the  case  of 
Dunn  V.  Travis,  45  Kan.  541,  it  was  permitted  to  be  shown 
by  evidence  outside  of  the  record  that  the  judge  of  the  dis- 
trict court,  when  settling  and  signing  the  case,  was  outside  of 
the  state,  and  therefore  had  no  jurisdiction  to  settle  or  sign 
such  case.  A  want  of  jurisdiction  may  be  shown  by  extrinsic 
evidence,  even  to  impeach  a  judgment:  Mastin  v.  Gray,  19 
Kan.  458,  etc.;  27  Am.  Rep.  149,  and  cases  there  cited;  Rey- 
nolds V.  Fleming,  30  Kan.  106,  111;  46  Am.  Rep.  86,  and  cases 
there  cited.  And  certainly,  if  a  judgment  of  a  court  of  gen- 
eral jurisdiction  may  be  impeached  for  a  want  of  jurisdiction 
by  extrinsic  evidence,  and  the  judgment  held  to  be  void  upon 
•uch  evidence,  it  would  seem  that  any  order  or  judgment  of 
«uch  a  court  might  be  sustained  and  upheld  upon  a  showing 
of  jurisdiction  made  by  the  same  kind  of  evidence.  We 
think  it  has  been  properly  shown  in  this  case  that  the  case 
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brought  to  this  court  was  made  and  served  within  proper 
time,  and  that  it  was  properly  settled  and  signed  by  th» 
judge  of  the  district  court,  and  therefore  the  motion  of  the  de- 
fendants in  error  to  dismiss  the  case  from  this  court  will  be 
overruled;  and  we  shall  now  proceed  to  consider  the  case 
upon  its  merits. 

It  appears  that,  during  the  month  of  November,  1886,  L. 
*''*  B.  Townley,  who  resided  at  Harper,  in  Harper  county ,^ 
was  engaged  in  the  mercantile  business  at  that  place,  and  at 
Norwich,  in  Kingman  county,  having  a  general  stock  of  goods 
and  merchandise  at  each  place,  and  of  the  aggregate  value  of 
about  $15,000.  A  large  number  of  persons  constituting  the 
partnership  firm  of  Charles  P.  Kellogg  &  Co.  were  then  and 
are  still  merchants  engaged  in  the  wholesale  clothing  busi- 
ness in  the  city  of  Chicago.  At  that  time  Townley  owed 
Charles  P.  Kellogg  &  Co.  about  $4,783.47.  On  November  17, 
1886,  C.  H.  Hunt,  an  agent  of  such  firm,  demanded  payment 
of  the  amount  from  Townley,  and  also  demanded  security. 
Townley  did  not  pay  the  amount,  nor  any  part  thereof,  but 
agreed  with  Hunt  that  in  case  of  any  trouble  he  would  secure 
the  firm's  claim;  and  on  the  same  day  Hunt  employed  Sam 
S.  Sisson,  an  attorney  at  law  at  Harper,  to  attend  to  and  pro- 
tect the  firm's  claims  and  interests,  and  get  security  from 
Townley  in  case  any  trouble  should  arise;  and  he  communi- 
cated Townley's  agreement  to  Sisson.  Afterward,  and  on 
November  29,  1886,  Townley  executed  two  chattel  mortgages 
upon  his  said  two  stocks  of  goods  and  merchandise,  and  & 
general  assignment  of  all  his  property,  as  follows:  1.  A  chat- 
tel mortgage  upon  his  two  stocks  of  goods  to  Belle  Mevy 
Townley,  his  wife,  to  secure  an  indebtedness  to  her  of  $6,800;. 
2.  A  chattel  mortgage  upon  his  two  stocks  of  goods  to  Charles 
P.  Kellogg  &  Co.,  to  secure  his  aforesaid  indebtedness  of 
$4,783.47  to  them,  su -ject,  however,  to  the  first  mortgage  to 
Mrs.  Townley;  3.  A  general  deed  of  assignment  to  Alf.  H. 
Adams  of  all  his  propertj'  for  the  benefit  of  all  his  creditors, 
the  assignment,  however,  to  be  subject  to  both  the  foregoing 
mortgages.  The  court  below,  with  regard  to  the  execution  of 
these  mortgages  and  this  assignment,  found,  among  other 
things,  as  follows: 

•'That  the  circumstances  attending  the  execution  of  said 
mortgages  and  deed  of  assignment  were  as  follows:  On  the 
evening  of  November  28,  1886,  L.  B.  Townley  went  to  th& 
oflBce  of  Sam  S.  Sisson,  an  attorney,  and  told  him  that  he^ 
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had  heard  rumors  that  his  creditors  were  threatening  to 
attach  his  ***  (Townley's)  stock,  and  he  wanted  to  put  his 
property  in  such  shape  that  his  creditors  would  be  protected, 
and  not  have  it  eaten  up  in  costs.  After  discussing  the 
matter,  Townley  asked  Sisson  to  draw  the  mortgage  on  said 
two  stocks  of  goods:  1.  To  secure  the  debt  of  his  wife  of  $6,800; 
2.  A  mortgage  to  Charles  P.  Kellogg  &  Co.,  on  the  same  prop- 
erty, to  secure  their  claim  of  $4,783.47;  and  3.  A  general  deed 
of  assignment  to  one  A.  H.  Adams.  That  thereupon  said 
Sisson  drew  the  aforesaid  mortgage  to  Belle  M.  Townley,  his 
wife,  to  secure  said  sum  of  $6,800,  and  thereupon  L.  B. 
Townley  executed  the  same;  and  thereupon  and  immediately 
afterwards  said  Sisson  drew  the  aforesaid  mortgage  to  Kellogg 
&  Co.,  to  secure  their  claims  of  $4,783.47,  and  thereupon  L.  B. 
Townley  executed  that  mortgage;  and  immediately  after- 
wards said  Sisson  drew  the  aforesaid  deed  of  assignment, 
which  said  Townley  then  executed.  All  of  said  papers  were 
left  in  possession  of  said  Sam  S.  Sisson  until  next  morning. 
On  the  next  morning,  November  29,  1886,  said  Sisson  sent 
for  A.  H.  Adams,  the  assignee  named  in  said  deed  of  assign- 
ment, who  arrived  at  Sisson's  office  about  five  o'clock  in  the 
morning  and  met  L.  B.  Townley  and  Sisson  there.  Adams 
was  informed  of  the  assignment,  and  was  asked  if  he  would 
accept.  He  replied  that  he  would,  and  thereupon  signed  a 
written  acceptance  of  the  trust,  and  indorsed,  as  appears  on 
the  copy  of  said  deed.  Thereupon  said  Sisson  handed  said 
papers  to  said  Adams  in  the  following  order:  1.  The  mort- 
gage to  Belle  M.  Townley;  2.  The  mortgage  to  Kellogg  &  Co.; 
and  3.  The  deed  of  assignment;  and  requested  and  instructed 
said  Adams  to  take  them  to  Anthony,  Kansas,  and  have  them 
filed  for  record  in  the  order  in  which  he  had  them  handed  to 
him,  to  wit:  1.  The  mortgage  to  Belle  M.  Townley;  2.  The 
mortgage  to  Kellogg  &  Co.;  and  3.  The  deed  of  assignment. 
At  the  time  said  Adams  was  asked  to  accept  said  trust,  and 
had  him  sign  the  acceptance,  he  had  no  actual  knowledge  of 
the  execution  of  said  mortgages,  but  did  have  such  knowl- 
edge immediately  thereafter  when  the  papers  were  handed  to 
him." 

The  mortgage  and  deed  of  assignment  were  properly  filed 
for  record,  and  Adams,  the  assignee,  took  the  possession  of 
all  the  mortgaged  and  assigned  property,  and  held  it  all  until 
December  7,  1886.  Afterwards,  various  attachments  were 
issued  from  the  circuit  court  of  the  United  States  and  the  dia- 
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trict  **•  courts  of  Harper  and  Kingman  counties,  and  all  the 
mortgaged  property  was  taken  on  such  attachments  from 
Charles  P.  Kellogg  &  Co.  A  portion  of  the  mortgaged  prop- 
erty is  now  the  subject  of  this  controversy.  That  portion 
which  is  now  in  dispute  was  a  part  of  the  stock  of  goods  kept 
at  Harper.  On  December  16,  1886,  it  was  taken  upon  two 
writs  of  attachment  issued  from  the  United  States  circuit 
court  in  favor  of  two  different  plaintiffs  and  against  Townley, 
and  it  was  taken  by  W.  C.  Jones,  the  United  States  marshal, 
and  T.  W.  Thompson,  a  deputy  United  States  marshal,  and 
the  portion  thus  taken  was  of  the  value  of  $4,600.  About 
July  28,  1887,  Mrs.  Townley  executed  an  instrument  in  writ- 
ing to  Charles  P.  Kellogg  &  Co.  in  substance  giving  to  their 
mortgage  priority,  and  giving  to  them  the  prior  rights  in  and 
to  the  mortgaged  property.  There  is  some  question  as  to 
whether  this  instrument  was  ever  properly  delivered  to 
Charles  P.  Kellogg  &  Co.  or  not.  On  January  10,  1888, 
Charles  P.  Kellogg  &  Co.  commenced  this  present  action  in 
the  district  court  of  Shawnee  county  against  W.  C.  Jones  and 
T.  W.  Thompson  for  $7,000,  as  damages  claimed  to  have  re- 
sulted from  the  alleged  wrongful  and  unlawful  seizure  of  the 
property  by  Jones  and  Thompson.  The  case  was  afterwards 
tried  before  the  court  without  a  jury,  and  the  court  made  spe- 
cial findings  of  fact  and  conclusions  of  law,  and  upon  such 
findings  and  conclusions  rendered  judgment  in  favor  of 
Charles  P.  Kellogg  &  Co.,  and  against  Jones  and  Thompson, 
for  $4,600,  with  interest  amounting  to  $778;  total,  principal 
and  interest,  $5,378,  and  for  costs  of  suit;  and  the  defendants, 
as  plaintiffs  in  error,  bring  the  case  to  this  court  for  review. 

No  real  or  actual  fraud  was  shown  in  the  case  to  invalidate 
either  of  the  mortgages  or  deed  of  assignment,  or  to  uphold 
the  writs  of  attachment  under  which  the  defendants  below 
acted;  hence  the  plaintiffs  below  claim  that  the  mortgages 
and  deed  of  assignment  are  unquestionably  valid;  and  that, 
under  their  mortgage  and  their  possession,  they  had  the  prior 
right  to  the  property,  and  that  Mrs.  Townley  came  second 
and  the  assignee  third,  and  that  the  defendants  below  had 
*'"'  no  right  as  against  any  person  whatever;  while  the  de- 
fendants below,  plaintiffs  in  error,  claim  that,  as  the  two 
mortgages  and  the  deed  of  assignment  were  executed  substan- 
tially at  the  same  time  and  substantially  as  parts  of  the  same 
transaction,  they  were  and  are  all  utterly  void;  and,  there- 
fore, that  as  they,  the  defendants  below,  actually  obtained 
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the  possession  of  the  property  and  held  the  same  under  the 
writs  of  attachment,  they  had  the  better  right  to  the  property, 
whether  there  was  any  real  or  actual  fraud  or  not  to  invali- 
date the  mortgages  and  the  assignment,  or  to  sustain  and  up- 
hold their  attachments. 

While  there  is  notliing  to  show  that  any  real  or  actual  fraud 
intervened,  yet  it  is  the  opinion  of  this  court,  from  the  findings 
and  the  evidence,  that  the  mortgages  and  the  deed  of  assign- 
ment were  executed  at  substantially  the  same  time,  and  as 
parts  of  substantially  the  same  transaction.  They  were  all 
drawn  up  the  same  day,  to  wit:  November  28,  1886;  were  all 
dated  the  same  day,  to  wit:  November  29,  1886,  and  were  all 
executed  in  pursuance  of  a  single  determination  formed  by 
Townley  to  execute  them;  and  this  determination  was  not 
entertained  by  him  until  the  day  on  which  they  were  drawn 
up  to  be  executed;  and,  therefore,  under  the  following  de- 
cisions, both  the  mortgages  and  the  attachment  must  be  held 
to  be  absolutely  and  entirely  void,  and  the  assignment  to  be 
absolutely  and  entirely  good  and  valid;  and  the  assignment 
must  be  held  in  law  to  take  all  the  property  in  dispute  as 
well  as  all  the  other  property  attempted  to  be  mortgaged  or 
assigned,  and  leaving  nothing  for  either  the  mortgages  or  the 
writs  of  attachment  to  operate  upon.  The  writs  of  attach- 
ment were  themselves  valid  on  their  face,  but  did  not  run 
against  Adams,  the  assignee,  nor  against  Mrs.  Townley,  or 
Charles  P.  Kellogg  &  Co.,  the  mortgagees,  but  did  run  against 
Townley,  the  person  who  had  formerly  owned  the  property. 
The  decisions  above  referred  to,  with  reference  to  assignments, 
mortgages,  and  attachments,  are  the  following:  Wyeth  Hard' 
ware  Co.  v.  Standard  Implement  Co.,  47  Kan.  423;  Watkins 
Nat.  Bank  v.  Sands,  47  Kan.  591;  Douglas  Co.  Nat.  Bank  v. 
Sandsy  47  Kan.  *''®  596;  Brigham  v.  Jones,  48  Kan.  162,  de- 
cided June  11,  1892,  upon  a  rehearing.  There  are  some  dis- 
tinctions which  might  be  observed  between  this  case  and  those 
above  cited,  but  it  is  not  thought  by  this  court  that  they  re- 
quire comment. 

It  is  claimed  by  the  defendants  in  error,  plaintiffs  below, 
that  the  mortgage  given  to  Charles  P.  Kellogg  &  Co.  was  not 
given  by  Townley  of  his  own  volition  and  unsolicited,  as  were 
the  mortgages  mentioned  in  the  cases  above  cited,  but  were 
given  because  of  importunities,  demands,  and  active  vigi- 
lance on  the  part  of  Charles  P.  Kellogg  &  Co.,  through  their 
agents,  in  attempting  to  collect  their  claim  or  to  obtain  se- 
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curity  thereon,  and  because  of  a  promise  on  the  part  of 
Townley,  the  debtor,  made  several  days  before  the  execution 
of  the  mortgage,  and  before  the  assignment  was  contem- 
plated, to  give  security  upon  the  claim  if  trouble  should  arise. 
These  things  are  not  thought  by  this  court  to  be  material, 
however,  for  the  reason,  among  others,  that  no  intention  was 
really  formed  by  Townley  to  execute  any  mortgage  to  Charles 
P.  Kellogg  &  Co.  until  the  intention  was  also  formed  by  him 
to  execute  a  general  deed  of  assignment  for  the  benefit  of  all 
his  creditors.  When  the  mortgage  was  executed,  it  was  not 
the  carrying  out  of  an  agreement  previously  entered  into  be- 
tween the  parties,  upon  a  new  and  sufficient  consideration 
passing  at  the  time  when  the  agreement  was  made,  and  an 
agreement  intended  to  be  fulfilled  by  one  of  the  parties  in  ex- 
ecuting a  mortgage  to  the  other,  but  it  was  simply  the  carry- 
ing out  of  an  intention  formed  at  the  very  time  that  another 
intention  was  also  formed,  to  execute  a  general  deed  of  assign- 
ment. It  does  not  appear  that  anything  was  said  prior  to  this 
time  with  regard  to  mortgages,  or  that  any  new  consideration 
passed  for  the  mortgages;  hence,  as  before  stated,  the  mort- 
gages must  be  considered  as  void.  If  the  mortgages  were 
valid,  of  course  the  plaintiflfs  would  be  entitled  to  recover  in 
this  action;  but,  considering  them  as  void,  then  what  are  the 
plaintiflfs'  rights?  With  the  views  that  we  have  already  ex- 
pressed that  the  deed  of  assignment  is  the  only  valid  instru- 
ment or  thing  upon  which  the  property  in  dispute  could  be 
lawfully  taken  or  held,  *''®  and  that  it  is  wholly  valid,  and 
that  under  it  all  the  property  attempted  to  be  assigned  or 
mortgaged  or  afterwards  attached  should  be  held,  and  that 
the  mortgages  and  the  attachments  are  all  absolutely  and 
utterly  void  and  can  legally  take  nothing  nor  aflfect  any 
rights,  it  would  seem  that  the  same  result  would  follow,  for 
the  rights  of  Kellogg  &  Co.  would  still  be  prior,  superior,  and 
paramount  to  those  of  Jones  and  his  deputy. 

Kellogg  &  Co.,  at  and  prior  to  the  time  when  Jones  and  his 
deputy  seized  the  goods  and  took  them  from  the  possession  of 
the  plaintiff  below,  had  the  exclusive  possession  thereof,  with 
a  claim  of  absolute  right  thereto,  and  with  the  consent  of  the 
only  person  in  the  world,  the  assignee,  who  had  any  lawful 
right  to  the  possession  thereof,  and  who  surrendered  it  to  them 
to  secure  the  payment  of  just  debts,  while  Jones  and  his  dep- 
uty at  that  time,  in  seizing  the  property  and  taking  it  away 
from  the  possession  of  the  plaintiflfs,  were  mere  intruders. 
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wrongdoers,  and  trespassers.  Kellogg  &  Go's  possession,  with 
their  claim  of  right,  was  good  as  against  the  claims  of  all  the 
■  world,  except  those  of  the  assignee,  Adams,  and  no  one  else 
had  any  right  to  disturb  their  possession.  Indeed,  prior  pos- 
fiession  with  a  claim  of  right  is  title.  In  the  case  of  Hubbard 
V.  Lyman,  8  Allen,  520,  which  was  an  action  in  the  nature  of 
trover  for  the  conversion  of  tobacco,  the  following  was  decided: 

"  An  attachment  upon  a  writ  against  an  insolvent  debtor, 
of  property  which  belonged  to  him  before  his  insolvency,  will 
render  the  attaching  creditors  and  others  who  take  the  prop- 
erty under  the  attachment  liable,  as  for  a  conversion,  to  one 
who  was  in  possession  of  it  at  the  time  of  the  attachment  un- 
der a  claim  of  title." 

Judge  Hoar,  in  delivering  the  opinion  of  the  court  in  this 
case,  used  the  following,  among  other  language:  "The  plain- 
tiff was  in  possession  of  the  property  when  it  was  taken  from 
him  by  the  authority  of  the  defendant;  and  he  held  it  under 
a  claim  of  title.  He  can  maintain  his  action,  '®*  therefore, 
unless  the  defendant  can  show  a  better  title.  The  only  title 
set  up  by  the  defendant  is  as  a  creditor  of  William  Brown, 
under  an  attachment  of  the  tobacco  as  Brown's  property. 
But  it  is  very  clear  that  the  property  was  not  Brown's  at  the 
time  of  the  attachment,  because  all  his  right  in  it  had  passed 
by  the  assignment  in  insolvency  to  his  assignee.  If  the 
plaintiflF's  possession  was  not  lawful  the  assignee  in  insol- 
vency was  the  only  party  entitled  to  call  him  to  account. 
These  considerations  are  decisive  of  the  case." 

The  case  of  Krewson  v.  Purdom  was  an  action  in  the  nature 
of  trover  for  the  conversion  of  certain  wood.  The  case  was 
taken  to  and  decided  by  the  supreme  court  of  Oregon  three 
diflFerent  times:  11  Or.  266;  13  Or.  563;  15  Or.  589.  It  ap- 
pears that  in  that  case,  Krewson,  the  plaintiff,  did  not  by  any 
competent  evidence  show  any  better  title  in  himself  than 
mere  actual  possession  with  a  claim  to  ownership.  The 
property  in  fact,  it  would  seem,  belonged  to  Gotardi  &  Co. 
The  defendants,  Purdom  and  Slocum,  were  the  sheriff  and 
deputy  sheriff  of  the  county,  and  they  levied  a  writ  of  at- 
tachment upon  the  property  as  the  property  of  Maria  &  Co., 
but  they  were  unable  to  show  that  the  property  belonged  to 
Maria  &  Co.  It  was  finally  and  in  the  last  decision  held 
that  the  plaintiff's  possession  was  sufficient  to  enable  him  to 
maintain  the  action  as  against  any  mere  intruder  for  convert- 
ing it,  and  that  the  defendants  were  mere  intruders;  and  the 
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judgment,  which  had  previously  been  rendered  in  the  lower 
court  in  favor  of  the  plaintiff  and  against  the  defendants,  for 
the  value  of  the  property,  was  sustained  and  affirmed:  See 
also,  the  following  cases:  Pomeroy  v.  Smith,  17  Pick.  85; 
O^Brien  v.  Hilburn,  22  Tex.  616;  Lowremore  v.  Berry,  19  Ala. 
130;  54  Am.  Dec.  188;  Bliss  v.  Winslow,  80  Me.  274;  6  Am. 
St.  Rep.  195;  Schley  v.  Lyon,  6  Ga.  530;  and  the  decision  here- 
after cited  and  referred  to. 

This  present  action  is  in  the  nature  of  trespass  de  bonis  as- 
portatis  and  of  trover,  and  authorities  with  respect  to  either 
of  these  actions  may  be  applicable  to  this.  Mr.  Lawson,  in 
'**  his  work  on  Rights,  Remedies,  and  Practice,  volume  7^ 
section  3664,  uses  the  following  language:  "Possession  alone 
is  sufficient  to  enable  one  to  bring  trover;  the  defendant  can- 
not defend  by  showing  that  the  title  to  the  chattels  is  in  a- 
third  person." 

Many  authorities  are  cited  in  support  of  this  proposition. 
Mr.  Freeman,  in  his  note  to  the  case  of  Harker  v.  Dement,  9" 
Gill,  7,  52  Am,  Dec.  678,  uses  the  following  language:  "One 
entitled  to  the  present  possession  of  chattels  may  recover  in 
trover  against  a  mere  stranger  or  wrongdoer  the  full  value 
thereof,  with  interest  from  the  time  of  conversion;  but  against 
the  general  owner,  or  those  claiming  under  him,  such  plaintiff 
can  recover  only  the  value  of  his  interest,  and  if  the  value  of 
his  interest  equal  or  exceed  the  value  of  the  chattel  converted^ 
then  to  the  extent  of  the  value  of  such  chattel  only." 

Mr.  Wait,  in  his  work  on  Actions  and  Defenses,  volume  6, 
page  216,  uses  the  following  language:  "It  is  said  in  some  of 
the  cases,  and  laid  down  as  a  rule  in  some  of  the  text-books, 
that  a  person  must  have  a  general  or  a  special  property  in  the 
property  sought  to  be  recovered  for,  but  this  can  hardly  be^ 
admitted.  It  is  true  that  a  general  or  a  special  owner  may 
maintain  the  action  when  they  are  entitled  to  the  possession 
of  the  property  instanter,  but  it  is  also  true  that  a  person 
having  no  property  interest  therein  may,  in  certain  cases, 
maintain  the  action  also.  Mere  naked  possession,  as  against 
one  holding  no  better  title,  is  sufficient,  if  the  property  i» 
wrongfully  taken  out  of  his  possession:  Cook  v.  Patterson,  35 
Ala.  102;  Knapp  v.  Winchester,  11  Vt.  351;  Carter  v.  Bennett, 
4  Fla.  283;  Coffin  v.  Anderson,  4  Blackf.  395;  and  even  a  per» 
son  who  has  acquired  possession  of  the  goods  by  a  trespass 
may  maintain  the  action  against  one  who  has  taken  from  his 
possession  without  a  better    right:    Page   218.  .  ,  ,  ,  Mere 
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naked  possession,  however  acquired,  is  good  as  against  a  per- 
Bon  having  no  right  to  the  possession:  Page  218 Accord- 
ing to  the  weight  of  authority  in  this  country  the  defendant 
in  trover  cannot  set  up  the  title  of  a  third  person  in  defense, 
unless  he  in  some  manner  connects  himself  therewith:  Page 

221 In  an  action  against  a  stranger  he  is  entitled  to 

recover  the  value  of  the  property  *®*  converted,  and  holds 
the  balance  beyond  his  own  interest  for  the  benefit  of  the  gen- 
eral owner:  Ullman  v.  Barnard,  7  Gray,  554;  and  such  is  the 
rule  in  all  cases  where  the  plaintiff  is  liable  over  to  a  third 
party,  and  the  same  is  true  in  all  cases  where  the  defendant 
is  not  entitled  to  the  balance  of  the  value":  Page  223. 

In  Cooley  on  Torts,  444,  it  is  stated:  "It  has  often  been 
decided  that  possession  alone  is  sufficient  to  enable  one  to 
maintain  the  action  of  trover,  and  in  a  leading  case,  always 
since  recognized  as  authority,  the  finder  of  a  jewel  was  held 
entitled  to  bring  trover  against  one  who,  having  taken  the 
jewel  for  examination,  refused  to  restore  it In  this  re- 
spect I  see  nodiflference  between  trespass  and  trover;  for  in 
truth  the  presumption  of  law  is  that  the  person  who  has  pos- 
aession  has  the  property.  Can  that  presumption  be  rebutted 
by  evidence  that  the  property  was  in  a  third  person,  when 
oflFered  as  a  defense  by  one  who  admits  that  he  himself  had 
no  title,  and  was  a  wrongdoer  when  he  converted  the  goods? 
I  am  of  the  opinion  that  this  cannot  be  done":  Jefferies  v. 
Great  Western  Ry.  Co.,  5  El.  &  B.  802. 

In  Weymouth  v.  Chicago  etc.  Ry,  Co.,  17  Wis.  550,  84  Am. 
Dec.  763,  it  is  held:  "  In  trover  by  the  party  from  whose  pos- 
session property  was  taken  the  defendant  cannot  defeat  a  re- 
covery by  showing  title  in  a  third  person  without  connecting 
himself  with  that  title." 

In  Harker  v.  Dement,  9  Gill,  7,  52  Am.  Dec.  678,  the  court, 
in  delivering  the  opinion,  say:  "  The  defendant,  having  failed 
to  connect  himself  with  the  estate  of  Richard  Dement,  occu- 
pied the  position  of  mere  tort  feasor  who  had  invaded  the 
possession  of  the  plaintiff  without  authority;  and  under  such 
circumstances  it  is  very  clear  that  he  could  not  be  permitted 
to  prove  that  the  title  to  the  property  in  dispute  was  not  in 
the  plaintiff,  but  was  at  the  time  of  the  conversion  outstand- 
ing in  a  third  party,  with  whom  be  had  no  connection  or 

privity,  to  defeat  the  action,  or  in  mitigation  of  damages 

But  in  an  action  against  a  stranger  and  wrongdoer  who  has 
been  guilty  of  an  asportation  or  conversion  of  the  property, 

AH.  8T.  Rep..  You  XXXVII.  —19 


290  Jones  v.  KELLoaa.  [Kansas, 

the  plaintiff  is  treated  as  the  ahsolute  and  unqualified  owner 
of  the  property,  and  he  is  entitled  to  recover  its  full  value." 

*®'  In  Knapp  v.  Winchester,  11  Vt.  351,  it  is  remarked:  "In 
the  action  of  trover  possession,  whether  rightfully  or  wrong- 
fully obtained,  is  a  suflScient  title  in  the  plaintiff  as  against  a 
mere  stranger." 

In  Carter  v.  Bennett,  4  Fla.  284-355,  it  is  observed:  "It  is 
eurely  not  necessary  to  quote  authority  to  prove  that,  in 
trover,  possession,  whether  rightfully  or  wrongfully  obtained, 
is  sufficient  title  in  the  plaintiff  as  against  a  mere  stranger." 

In  Duncan  v.  Spear,  11  Wend.  54,  it  is  said  that,  "Trover 
may  be  maintained  against  a  stranger  upon  mere  prior  pos- 
Bession,  obtained  by  a  purchaser  of  chattels  under  a  void 
execution.  A  defendant  in  trover  cannot  set  up  property  in 
a  third  person  without  showing  some  claim,  title,  or  interest 
in  himself  derived  from  such  person." 

In  Burke  v.  Savage,  13  Allen,  408,  it  is  decided  that,  "Pos- 
eession  of  personal  property  under  claim  of  title  is  sufficient 
to  entitle  the  possessor  to  maintain  an  action  for  its  conversion 
against  anybody  who  does  not  show  a  better  title." 

In  Harrington  v.  King,  121  Mass.  269,  the  court,  in  the 
opinion,  used  this  language:  "It  is  a  leading  principle,  that 
bare  possession  constitutes  sufficient  title  to  enable  the  party 

enjoying  it  to  obtain  a  legal  remedy  against  a  wrongdoer 

It  is  settled  that  a  bailee  who  is  responsible  over  to  the  owner 
is  entitled  to  recover  the  full  value  of  the  goods,  and  that 
euch  recovery  will  be  a  good  bar  to  an  action  by  the  latter." 

In  Taher  v.  Lawrence,  134  Mass.  94,  the  action  was  for  the 
conversion  of  goods  sold  by  one  Pratt  to  plaintiff.  Pratt,  be- 
fore the  sale,  had  made  an  assignment  of  his  property  for  the 
benefit  of  his  creditors.  The  defendants  attached  the  goods 
AS  the  property  of  Pratt.  A  portion  of  the  goods  belonged  to 
Pratt  before  he  made  his  assignment.  Morton,  C.  J.,  in  de- 
livering the  opinion,  referring  to  these  goods,  says: 

"  But  we  are  also  of  the  opinion  that  the  ruling  was  erro- 
neous so  far  as  it  related  to  property  which  belonged  to  Pratt 
*®*  before  the  insolvency.  In  trover,  possession  of  the  goods, 
under  a  claim  of  title,  is  sufficient  evidence  of  property  as 
against  one  who  shows  no  better  right:  2  Greenleaf  on  Evi- 
dence, 637;  Burke  v.  Savage,  13  Allen,  408.  The  only  title 
Bet  up  by  the  defendants  is  under  an  attachment  of  the  goods 
as  the  property  of  Pratt.  If  his  assignees  are  entitled  to  it 
under  the  assignment,  the  attachment  is  invalid,  and  they 
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are  the  only  parties  who  have  the  right  to  call  the  plaintiff 
to  account:  Hubbard  v.  Lyman,  8  Allen,  520;  Pomroy  v. 
Lyman,  10  Allen,  468.  The  defendants  show  no  title  to  the 
property,  but  are  mere  strangers  and  trespassers.  As  against 
them,  the  possession  of  the  plaintiff  under  a  claim  of  right  is 
euflBcient  evidence  of  title  in  him  to  enable  him  to  maintain 
this  action." 

See,  also,  the  following  authorities:  1  Sutherland  on  Dam- 
ages, 210;  3  Sutherland  on  Damages,  524;  Burke  v.  Savage, 
13  Allen,  408;  Vining  v.  Baker,  53  Me.  544;  Haslem  v.  Lock- 
wood,  37  Conn.  500;  9  Am.  Rep.  350;  Bartlett  v.  Hoyt,  29  N.  H. 
317;  Ward  v.  Carson  River  Wood  Co.,  13  Nev.  44;  Gilson  v. 
Wood,  20  111.  37;  Brown  v.  Ware,  25  Me.  411;  Edwards  v. 
Frank,  40  Mich.  616;  OmaJui  etc.  Co.  v.  Tabor,  13  Col.  41;  16 
Am.  St.  Rep.  185.  Title  to  personal  property  can  generally 
be  proved  only  by  proof  of  possession,  for,  as  a  general  rule, 
no  records  of  writing  or  personal  property  titles  are  kept. 
Title  in  such  cases  is  usually  established  by  showing  who 
had  the  original  or  the  prior  possession,  and  then  by  showing 
all  the  changes  of  possession  or  transfers  from  the  party 
holding  the  original  or  the  prior  possession  down  to  the  time 
in  question;  and  prior  possession,  if  no  better  right  is  shown 
in  favor  of  the  adverse  party,  will  always  prevail.  Posses- 
gion  is  not  only  evidence  of  title,  but,  as  against  any  person 
having  no  better  right,  it  is  title  itself:  20  Vin.  Abr.  278. 
*'  The  general  rule  is,  that  possession  constitutes  a  suflScient 
title  against  every  person  not  having  a  better  title":  Broom's 
Legal  Maxims,  638.  "Possession  is  a  right  of  property 
against  all  the  world  but  the  owner":  Cobbey  on  Replevin, 
eection  136,  and  cases  there  cited.  This  is  true  even  with 
respect  to  real  estate:  Mooney  v.  Ohen,  21  Kan.  691,  697. 
We  decide  this  case  upon  the  theory  of  the  defendants  in 
error,  plaintiffs  below,  that  prior  peaceable  possession  with  *®* 
a  claim  of  ownership  or  right  is  good  as  against  all  the  world 
except  the  real  owner  or  one  holding  or  claiming  under  him. 

In  this  case  Kellogg  &  Co.  had,  as  before  stated,  the  actual, 
quiet,  peaceable,  and  exclusive  possession  of  the  property  with 
a  claim  of  riglit  thereto,  and  with  the  consent  of  all  persons 
who  had  any  right  to  interfere  with  the  same.  They  claimed 
under  chattel  mortgages  which  in  terms  gave  to  them  the  ab- 
solute right  to  the  possession  of  the  property,  and  in  this 
state,  as  well  as  at  common  law,  the  mortgagee  of  personal 
property  with  a  right  to  the  possession  thereof  holds  the  legal 
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title.  The  amounts  of  Kellogg  &  Go's  claims  and  of  the 
mortgage  debt  were  greater  in  this  case  than  the  value  of  the 
property  in  controversy;  and  the  judgment  rendered  by  the 
court  below  was  for  a  less  amount  than  their  claim.  As  the 
defendants  below,  Kellogg  &  Co.,  had  the  absolute  right  to- 
the  property,  and  such  defendants  had  no  right  thereto;  there- 
fore the  defendants  below  are  now  responsible  to  Kellogg  <fe 
Co.  for  it;  while  they  (Kellogg  &  Co.)  are  responsible  to 
Adams,  the  assignee,  for  the  same,  and  in  the  settlement  of 
the  estate  they  must  account  to  him.  After  the  defendants 
seized  the  property  and  took  it  from  the  possession  of  Kellogg 
&  Co.,  they  might  have  connected  themselves  with  Adams, 
the  assignee,  who  held  the  prior  right  to  the  property,  by 
turning  it  over  to  him  or  holding  it  subject  to  his  orders;  and 
this  might  have  been  pleaded  and  proved  on  the  trial  in  miti- 
gation of  damages  or  to  reduce  the  damages  to  a  mere  nominal 
Bum;  but  nothing  of  this  kind  was  done.  The  defendants 
seized  the  property  in  hostility  to  the  rights  of  all  the  parties, 
not  only  to  those  of  Kellogg  &  Co.,  but  also  to  those  of  the  as* 
signee,  and  they  are  responsible  to  Kellogg  &  Co.,  and  they 
(Kellogg  &  Co.)  are  in  turn  responsible  to  Adams,  the  assignee. 
We  think  that,  as  Kellogg  &  Co.  received  the  goods  in  dispute 
from  Adams,  the  assignee,  with  his  consent,  and  held  peace- 
able possession  thereof,  that  the  recovery  by  them  against 
Jones  will  be  a  bar  to  another  action  by  the  assignee  against 
bim.  If  Adams,  the  assignee,  has  failed  to  discharge  his  duty, 
or  has  improperly  *®®  executed  his  trust  by  turning  over  to 
Kellogg  &  Co.  any  property  of  the  insolvent  debtor,  he  is 
liable  upon  his  official  bond:  3  Sutherland  on  Damages,  474; 
Bchouler  on  Bailments,  2d  ed.,  64;  Story  on  Bailments,  94; 
Luse  v.  Jones,  39  N.  J.  L.  707;  Harrington  v.  King,  121  Mass. 
269. 

The  petition  of  Kellogg  &  Co.,  among  other  things,  contains 
the  following  allegations:  "And  from  the  time  of  taking  pos- 
session of  said  property,  as  aforesaid,  they,  Kellogg  &  Co., 
were  and  remained  in  the  actual  and  exclusive  possession  of 
the  same,  up  to  and  until  the  time  the  goods,  chattels,  and 
property  hereinafter  mentioned  and  described  were  unlawfully 
taken  from  them  by  the  said  defendants,  as  hereinafter  set 
forth;  that  afterwards,  and  on  or  about  the  fifteenth  day  of 
January,  1887,  the  said  defendants  wrongfully,  forcibly,  and 
unlawfully  seized,  took,  and  carried  away  the  goods,  chattels 
and  property  mentioned  and  described  in  the  schedule  hereto 
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annexed,  marked  *  Exhibit  A,'  and  made  a  part  hereof,  the 
same  being  a  part  and  portion  of  the  goods,  chattels,  and  prop- 
erty hereinbefore  described,  and  conveyed  and  mortgaged  to 
eaid  plaintiffs  as  hereinbefore  alleged,  and  wrongfully  and 
unlawfully  converted  and  disposed  of  the  same  to  their  own 
use,  and  wholly  deprived  said  plaintiffs  of  the  use,  possession, 
and  enjoyment  of  the  same.  The  value  of  said  goods  and 
property  so  as  aforesaid  wrongfully  taken  and  converted  to 
their  own  use  by  the  said  defendants,  and  described  in  said 
schedule  marked  *  Exhibit  A,'  was,  at  the  time  the  same  were 
BO  taken,  of  the  value  of  seven  thousand  dollars." 

A  consideration  of  all  the  authorities,  with  the  exception  of 
those  cited  from  North  Carolina,  compels  the  conclusion,  that 
upon  the  allegations  of  the  petition  referred  to,  and  the  find- 
ings of  fact  of  the  trial  court,  the  theory  of  the  defendants  be- 
low, that  they  had  a  better  right  to  the  goods  seized,  cannot 
be  sustained. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 

Pkactice  on  Appeal — ^Defectivb  Record. — When  the  record  on  appeal 
is  defective,  the  remedy  ia  by  certiorari  or  by  stipulation  correcting  the 
«rror,  the  mere  filing  of  certitl^d  copies  of  omitted  instrnctions  will  not 
remedy  the  irregularity  of  failing  to  set  them  out  in  the  record:  Beck  v. 
Dotoell,  111  Mo.  506;  33  Am.  St  Rep.  547.  An  alleged  impropriety  in  an 
attorney's  remarks  in  hi;i  argument  to  the  jury  will  not  be  considered  as  a 
ground  for  error  when  presented  by  affidavit  mprely  and  not  as  a  part  of  the 
record:  Smith  v.  Wilson,  36  Minn.  331;  1  Am.  St.  Rep.  669.  See  the  ex* 
tended  note  to  Rew  v.  Bather^  14  Am.  Dec.  516,  where  the  question  of  supply* 
ing  defects  in  records  on  appeal  is  considered. 

ASSIQMMEMT   FOR  THE  BENEFIT  OF  CREDITORS — WhEN  AVOIDED  BY  PrSF> 

VRENCBS. — Under  the  Missouri  statute  a  preference  of  any  creditor  in  a 
Toluutary  assignment  for  the  benefit  of  creditors  renders  the  assignment 
void:  Larrabee  v.  Franklin  Park,  114  Mo.  592;  35  Am.  St.  Rep.  774,  and 
note.  A  preference  of  a  creditor  by  a  failing  debtor,  who  soon  afterwards 
makes  an  assignment  of  his  property  for  the  benefit  of  bis  creditors  generally, 
ia  not  fraudulent  unless  it  appears  that  the  debtor's  intention  to  make  such 
assignment  was  known  to  the  creditor  and  that  the  transaction  by  which  the 
preference  was  obtained  was  separated  from  the  assignment  for  the  purpose 
-of  obviating  the  annulment,  which  would  follow  if  it  were  contemporaneona 
with  or  included  in  the  assignment  itself:  Benham  v.  Harn,  5  Wash.  128;  34 
Am.  St.  Rep.  851,  and  extended  note  at  page  856,  discussing  lawful  and  aa« 
lawful  preferences  in  assignments  for  the  benefit  of  creditors. 
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Bb  Judicata— Effbct  of  Appeal. — The  only  effect  of  an  appeal  from  » 
judgment,  supplemented  with  the  filing  of  a  proper  supersedeas  bond,  ia 
to  stay  execution  of  the  judgment,  but  as  long  as  the  case  remains  an* 
reversed,  its  conclusiveness  as  res  judicata  as  between  the  parties  is  not 
affected  by  the  appeal. 

JoPGMKNTS— Appeal  Fhom— Effect  of  and  Pbacticb  o.v.— The  only 
effect  of  an  appeal  supplemented  with  a  supersedeas  bond  is  to  stay  the 
execution  of  the  judgment  appealed  from,  but  trial  courts  in  other  sub- 
sequent actions  have  the  power  to  prevent  injustice  being  done  in  the 
nse  of  an  alleged  erroneous  judgment  as  evidence  or  as  an  estoppel  to 
continue  the  hearing  of  such  actions  from  time  to  time,  until  proceed- 
ings  pending  to  reverse  such  judgment  are  disposed  of.  The  supreme 
court  also  has  the  inherent  power  for  the  protection  of  its  own  jurisdic- 
tion, and  for  the  enforcement  of  its  orders  and  judgments,  to  prohibit 
and  restrain  upon  proper  terms,  the  parties  in  any  proceeding  pending 
in  that  court,  from  using  a  judgment  brought  there  for  review,  as  evi- 
dence or  as  an  estoppel  in  any  other  case  pending  in  that  or  any  other 
court,  so  long  as  the  proceeding  to  review  the  alleged  erroneous  judg- 
ment remains  undetermined. 

O0MVER310N — Want  of  Evidence  to  Soppobt  Instrcction. — ^If  in  an  ac- 
tion charging  the  defendant  with  the  unlawful  taking  and  converting  of 
a  flock  of  sheep,  he  justifies  under  a  chattel  mortgage  given  by  plaintiff 
to  him  which  mortgage  the  plaintiff  charges  the  defendant  with  having 
materially  altered  after  its  execution,'it  is  error  for  the  court  to  submit 
as  a  material  question  the  issue  as  to  the  alteration  of  such  mortgage 
when  no  evidence  tending  to  show  such  alteration  by  the  defendant  or 
his  agent  has  been  introduced. 

Chattel  Mobtgagr  on  Sheep  Includes  Their  Wool  as  between  the  par- 
ties, but  after  such  wool  is  clipped  and  sold  to  a  purchaser  for  value 
without  notice  he  gets  a  good  title  fee  from  the  lien  of  the  mortgage. 

Chattel  Mortgage — Material  Alteration— Presumption. — The  inser- 
tion of  the  word  "  wool "  in  a  chattel  mortgage  of  sheep  subsequently 
to  its  execution  is  a  material  alteration,  but  it  will  not  be  presumed 
that  the  mortgagee  made  such  alteration  or  directed  his  agent  having 
the  possession  of  the  mortgage  to  so  alter  it. 

Bailey  and  Foleyy  and  J.  W.  Mills,  for  the  plaintiff  in  error. 

J.  E.  Hessin,  Sam  Jones,  and  A.  M.  Lasley^  for  the  defend- 
ant in  error. 

*®*  Allen,  J.  This  action  was  brought  by  the  defendant 
in  error,  as  plaintiff  below,  to  recover  the  value  of  one  thou- 
sand five  hundred  Merino  sheep  which  he  alleges  he  owned, 
and  the  defendant  took  and  converted  to  his  own  use.  The 
defendant  admitted  the  taking  of  the  sheep,  but  justified  tho 
act  as  having  been  done  by  virtue  of  a  chattel  mortgage  given 
by  the  plaintiff  to  him  on  the  second  day  of  September,  1885» 
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on  the  sheep  in  controversy,  to  secure  the  sum  of  three  thou- 
sand eight  hundred  and  fifty  dollars  and  fifty  cents,  accord- 
ing to  the  terms  of  four  promissory  notes.  To  this  answer 
the  plaintiff  replied,  denying  the  execution  of  the  mortgage  as 
Bet  out  in  defendant's  *®®  answer,  but  admitting  that  he  exe- 
cuted a  chattel  mortgage  on  the  same  sheep,  and  alleging  that 
a  material  change  had  been  made  therein  by  the  defendant, 
without  the  consent  of  the  plaintiff,  by  inserting  the  word 
"wool";  also  alleging  that  the  sheep  mortgaged  were  pur- 
chased from  the  defendant,  and  the  mortgage  given  to  secure 
the  purchase  price;  that  said  sheep  were  warranted  to  be 
sound  and  healthy  and  free  from  disease;  that  they  were  in 
fact  diseased,  having  a  contagious  disease  commonly  known 
as  "mange,"  "scab,"  or  "itch";  that  various  damages  had 
been  sustained  by  the  plaintiflf  by  reason  of  such  disease; 
that  the  cons^leration  of  such  notes  had  failed.  The  reply 
also  alleged  that  an  action  was  then  pending  in  the  district 
court  of  Trego  county  between  the  same  parties  on  one  of  said 
notes  which  has  been  sued  on  by  the  defendant  in  this  case 
in  that  county,  and  that  the  matters  in  controversy  in  this 
action  were  also  in  controversy  in  that. 

This  action  was  commenced  on  March  15,  1888.  On  De- 
cember 18th  of  that  year  the  plaintiff  filed  a  supplemental 
reply,  alleging  that,  after  the  filing  of  his  former  reply,  the 
Trego  county  case  had  been  determined  by  a  verdict  of  a  jury 
and  judgment  thereon  in  favor  of  Ostrander  against  Willard 
for  two  thousand  one  hundred  and  ninety-one  dollars  and 
sixty-six  cents,  less  the  amount  of  said  note,  and  claiming 
such  former  adjudication  as  a  bar  to  defendant's  claim  under 
the  chattel  mortgage. 

The  assignments  of  error  are  multitudinous.  Two  princi- 
pal questions,  however,  are  discussed  in  the  briefs  and  on  the 
oral  argument  of  the  case,  which  we  will  proceed  to  consider. 
On  the  trial,  copies  of  the  pleadings  and  judgment  in  the 
Trego  county  case  were  received  in  evidence.  The  defendant 
offered  in  evidence  a  supersedeas  bond  filed  in  that  case,  and 
offered  to  show  that  an  appeal  had  been  taken  in  that  case  to 
this  court,  and  was  here  pending  undertermined.  The  court 
refused  to  receive  the  bond  in  evidence,  and  held  that  the 
judgment  was  in  full  force  as  an  adjudication  of  the  rights  of 
the  parties  therein  determined,  notwithstanding  the  proceed- 
ings in  error  in  this  court  and  the  filing  of  a  supersedeas  bond. 
One  of  the  important  questions  we  are  called  on  to  **''  decide 
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is  as  to  the  correctness  of  this  ruling.  The  effect  of  appeals 
and  proceedings  in  error,  where  the  execution  of  the  judgment 
is  stayed  upon  the  judgment  as  evidence  in  another  action 
between  the  same  parties,  has  been  frequently  considered  by 
the  courts,  and  the  decisions  are  by  no  means  harmonious. 
In  Freeman  on  Judgments,  section  328,  the  author  says: 

"When  an  appeal  is  taken  from  a  judgment  it  is  evident 
that  the  appellant  cannot  have  the  full  benefit  of  his  appeal 
if,  during  the  time  necessary  to  procure  a  decision  in  his  ap- 
pellate court,  the  judgment  may  be  used  against  him  to  the 
same  extent  as  if  no  appeal  had  been  taken.  The  mere  issu- 
ing and  enforcement  of  the  execution  may  be  stayed  by  the 
giving  of  an  appropriate  bond,  but  there  is  no  provision  in 
the  statutes  whereby  the  force  of  a  judgment  as  evidence,  or 
as  an  estoppel,  may  be  avoided  by  the  giving  of  any  bond  or 
other  security.  In  perhaps  a  majority  of  the  states  the  per- 
fecting of  an  appeal  suspends  the  operation  of  a  judgment  as 
an  estoppel,  and  renders  it  no  longer  admissible  as  evidence 
in  any  controversy  between  the  parties.  The  chief  objection 
to  this  line  of  decisions  is,  that  it  enables  one  against  whom 
a  judgment  is  entered  to  avoid  its  force  for  a  considerable 
period  of  time  merely  by  taking  an  appeal.  During  that 
time  he  may  carry  on  other  controversies  with  the  same  par- 
ties, involving  the  same  issues,  and  obtain  decisions  contrary 
to  that  from  which  the  appeal  was  taken,  and  which  could 
not  have  been  obtained  had  the  former  judgment  been  admis- 
sible as  evidence  against  him;  and  when  it  is  finally  deter- 
mined that  such  judgment  was  free  from  error,  there  may  bo 
no  mode  of  retrieving  the  loss  resulting  from  its  suspension 
by  the  appeal.  Probably,  this  consideration  has  been  the 
most  potent  in  procuring  the  numerous  decisions  maintaining 
that  the  effect  of  an  appeal,  with  proper  bond  to  stay  pro- 
ceedings, is  merely  that  it  suspends  the  right  to  execution, 
but  leaves  the  judgment,  until  annulled  or  reversed,  binding 
upon  the  parties  as  to  every  question  directly  decided.  The 
evil  resulting  from  this  rule  is,  that  though  the  judgment  is 
erroneous,  and  for  that  reason  is  reversed,  yet  before  the  re- 
versal it  may  be  used  as  evidence,  and  thereby  lead  to  another 
judgment,  which  cannot  in  turn  be  reversed,  because  the  ac- 
tion of  the  trial  court  in  receiving  and  giving  effect  to  the  *** 
former  judgment  was  correct,  and  does  not  become  erroneous 
when  such  judgment  is  subsequently  reversed." 

This  case  strongly  illustrates  the  hardships  in  the  case  last 
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mentioned  by  the  author,  as  the  judgment  in  the  Trego  county 
case  was  reversed  by  this  court:  Willard  v.  Ostrander^  46  Kan. 
691.  Yet  if  it  was  righfully  admitted  in  evidence,  and  if  the 
proceedings  in  error  did  not  stay  its  force  as  an  estoppel,  it 
affords  no  ground  for  a  reversal  of  the  judgment  in  this  case. 
Viewed  from  either  side,  the  question  is  not  without  difl&culty. 
Numerous  authorities  maintain  the  doctrine  that  the  whole 
eflFect  of  the  judgment  is  stayed.  See  Burton  v.  Burton,  28 
Ind.  342;  Paine  v.  Schenectady  Ins.  Co.,  11  R.  1. 411;  Cloud  v. 
Wiley,  29  Ark.  80;  Sage  v.  Harpending,  49  Barb.  166;  Souter 
T.  Baymore,  7  Pa.  St.  415;  47  Am.  Dec.  518;  State  v.  Mclntire, 
1  Jones,  1;  59  Am.  Dec.  566;  Sharon  v.  Hill,  26  Fed.  Rep. 
337;  De  Camp  v.  Miller,  44  N.  J.  L.  617;  Atkins  v.  Wyman,  45 
Me.  399;  Day  v.  De  Jonge,  66  Mich.  550.  In  order  to  under- 
stand the  force  of  each  of  the  cases  bearing  on  this  question, 
it  is  necessary  to  know  the  statutory  provisions  of  the  states 
where  rendered,  as  to  the  effect  of  appeals  and  proceedings  in 
error.  It  is  also  necessary  to  discriminate  between  appeals 
at  law  and  in  equity  under  the  old  chancery  practice,  where, 
generally  speaking,  the  trial  was  de  novo  and  final  judgment 
rendered,  or  directed  by  the  appellate  court.  Most  of  the  above 
cases  appear  to  be  either  suits  in  equity  or  appeals  taken  under 
some  statute  which  provides  that  the  taking  of  an  appeal  shall 
have  the  efifect  to  vacate  the  judgment,  or  that  the  trial  in  the 
appellate  court  shall  be  de  novo. 

On  the  other  side  of  the  question  are  the  following  cases: 
Mil  V.  Comparet,  16  Ind.  107;  79  Am.  Dec.  411;  Scheible  v. 
Slagle,  89  Ind.  328;  Padgett  v.  State,  93  Ind.  397;  Faber  v. 
Hovey,  117  Mass.  107;  19  Am.  Rep.  398;  Thompson  v.  Griffin,  69 
Tex.  139;  Moore  v.  Williams,  132  111.  589;  22  Am.  St.  Rep.  563. 
In  the  latter  case  the  third  paragraph  of  the  syllabus  reads 
as  follows:  "  An  appeal  from  a  decree  does  not  destroy  its 
operation  as  a  former  adjudication.  It  does  not  vacate  the 
decree,  but  simply  suspends  its  execution.  ****  It  leaves 
the  decree  in  full  force  as  a  merger  of  the  cause  of  action  and 
a  bar  to  further  litigation."  In  Parkhurst  v.  Berdell,  110  N.  Y. 
386,  6  Am.  St.  Rep.  384,  it  was  held,  that  a  reversal  of  a  judg- 
ment after  it  has  been  received  as  evidence  in  another  action 
cannot  bear  retrospectively  so  as  to  render  its  reception  er- 
roneous. The  fact  of  "  reversal  cannot  appear  by  the  record 
in  the  second  action,  and  the  only  remedy'of  the  injured  party, 
if  any  he  have,  is  by  motion  for  a  new  trial."  See,  also,  Bank 
oj  North  America  v.  Wheeler,  28  Conn.  433;  73  Am.  Dec.  683; 
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Planters^  Bank  v.  Calvit,  3  Smedes  &  M.  143;  41  Am.  Dec. 
616.  While  the  attention  of  this  court  has  never  been  directed 
to  the  precise  question  we  are  now  considering,  the  conclusive 
force  of  a  former  adjudication  has  often  been  recognized,  and 
in  some  of  the  cases  language  has  been  used  broad  enough  to 
cover  the  question  in  this:  See  Nortony.  Graham,  7 Kan.  166; 
Challiss  V.  City  of  Atchison^  45  Kan.  22;  Chicago  etc.  R.  R.  Co, 
V.  Commissioners  of  Anderson  Co.,  47  Kan.  766;  Bank  of  Santa- 
Fe  V.  Haskell  County  Bank,  51  Kan.  50. 

It  is  provided  by  statute  that,  on  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace,  a  trial  de  novo  shall  be  had  in 
the  district  court.  There  is  no  question  in  such  a  case  that 
the  filing  of  the  appeal  bond  has  the  effect  to  vacate  the  judg- 
ment; but  where  proceedings  in  error  are  prosecuted  in  this 
court  there  is  no  provision  in  the  statute  authorizing  a  vaca- 
tion of  the  judgment  pending  the  proceedings  here.  The 
language  of  the  code  is,  that  "execution  on  the  judgment 
may  be  stayed."  A  proceeding  in  error  does  not  have  even 
this  effect  unless  a  proper  bond  is  filed.  The  statue  provides 
that  this  court  may  reverse,  vacate,  or  modify  a  judgment  of 
the  district  court,  for  errors  appearing  on  the  record.  We  are 
unable  to  find  any  language  used  by  the  legislature  which 
seems  to  us  to  imply  that  a  stay  of  execution  has  any  other 
force  or  effect  on  the  judgment  than  simply  to  prevent  its  en- 
forcement by  execution.  On  the  contrary,  as  a  determination 
of  the  rights  of  the  parties,  it  remains  in  full  force  pending 
the  proceedings  here.  It  is  apparent  that  this  construction 
of  the  law  may  work  great  hardship  in  some  cases.  The  trial 
*»®  courts,  however,  have  ample  power,  when  it  is  apparent 
that  injustice  may  be  done,  to  grant  continuances  until  a  case 
pending  in  this  court,  sought  to  be  used  as  a  bar  or  estoppel,, 
is  determined;  and  it  would  seem  to  us,  where  an  appeal  to 
this  court  has  been  taken  in  good  faith,  and  a  sufiicient  bond 
to  stay  execution  has  been  given,  that  if  the  introduction  of  a 
judgment  in  another  case  would  have  the  effect,  as  in  the 
case  now  before  us,  to  permit  the  party  holding  the  judgment, 
through  the  medium  of  another  action,  to  collect  that  judg- 
ment, that  the  trial  court  should  always,  on  the  proper  show- 
ing being  made,  continue  the  trial  until  after  the  case  pending 
here  is  determined.     Only  in  this  way  can  full  justice  be  done. 

It  was  claimed  by  the  plaintiff  that  the  chattel  mortgage 
given  by  him  to  the  defendant  was  altered  by  the  defendant, 
after  its  execution  and  delivery,  in  a  material  part,  viz:  bjr 
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inserting  the  word  "wool"  therein;  that  by  reason  of  such 
alteration  the  mortgage  was  avoided.  The  court  in  its  charge 
to  the  jury  included  the  following: 

"  The  plaintiff  claims  that  the  mortgage  was  materially 
changed  without  his  consent  after  he  executed  it  by  insert- 
ing therein  the  word  'wool';  and  further,  that  there  was 
nothing  due  this  defendant  upon  the  note  sued  on  in  Trego 
county  in  the  case  in  which  this  defendant  was  plaintiff  and 
this  plaintiff  was  defendant,  and  that  this  defendant  was  not 
the  owner  of  the  note  when  the  sheep  were  taken,  and  that 
for  these  reasons  defendant  had  no  right  or  authority  under 
the  mortgage  to  take  the  sheep;  and  these  are  material  ques- 
tions for  the  jury  to  determine  in  this  case  from  the  evidence 
introduced  upon  the  trial,  and  I  will  instruct  you  further  upon 
these  matters." 

"8.  The  jury  are  instructed  that  the  validity  of  the  mort- 
gage when  the  sheep  were  taken  by  the  defendant  depends 
upon  these  two  propositions:  1.  Did  the  defendant  execute 
the  mortgage?  2.  Did  any  of  the  debt  secured  by  the  mort- 
gage remain  unpaid,  or  unsatisfied,  or  unextinguished?  If 
the  word  'wool'  was  inserted  in  the  mortgage  after  it  was 
executed  by  the  plaintiff,  and  without  his  consent,  it  was  a 
material  change  and  alteration,  and  if  it  was  so  made  by  the 
defendant,  or  by  his  direction  or  authority,  it  would  render 
***  the  mortgage  void  and  of  no  effect;  but  if  the  word  *  wool ' 
was  in  the  mortgage  when  it  was  executed  by  the  plaintiff,  or 
if  he  consented  to  its  insertion  therein  at  any  time  thereafter, 
or  if  it  was  inserted  therein  by  any  person  besides  the  defend- 
ant, but  without  the  direction  or  authority  of  the  defendant, 
then  the  mortgage  would  not  be  void,  but  would  be  good,  al- 
though, if  the  plaintiff  did  not  execute  it  with  the  word  '  wool ' 
in  it,  and  did  not  give  his  consent  to  insert  the  word  '  wool ' 
in  it,  it  would  not  be  a  good  mortgage  on  the  '  wool '  after  it 
had  been  clipped  from  the  sheep." 

From  these  instructions  it  will  be  seen  that  the  jury  were 
told  by  the  court  that,  under  the  evidence,  it  was  an  open 
question  whether  the  mortgage  had  been  materially  altered 
by  the  defendant  or  not.  The  only  testimony  which  could 
possibly  be  construed  as  proof  of  the  alteration  of  the  mort- 
gage by  the  defendant  was  a  statement  by  the  plaintiff  as 
follows:  "  I  signed  the  chattel  mortgage,  but  it  was  altered 
afterward."  No  statement  whatever  was  made  by  the  plain- 
tiff as  to  who  made  the  alteration,  or  when  it  was  made;  but 
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it  is  claimed  by  the  plaintiff  that  the  question  was  determined 
in  his  favor  in  the  Trego  county  case.  There  appears  in  the 
record  tliis  statement,  occurring  after  the  offer  by  the  defend- 
ant to  read  in  evidence  a  portion  of  the  deposition  of  Charles 
Weeks: 

"  Plaintiff  wishes  to  state,  and  have  it  introduced  in  the 
record,  that  we  don't  ask  them  to  litigate  that  question,  and 
don't  propose  to  offer  any  evidence  on  the  question,  any  oral 
evidence  on  the  question  as  to  the  execution  of  this  mortgage 
with  'wool'  inserted  therein,  for  the  reason  it  has  been  liti- 
gated between  this  plaintiff  and  defendant  in  this  action  in 
the  district  court  of  Trego  county,  Kansas,  wherein  Frank  G. 
Willard  was  plaintiff  and  John  M.  Ostrander  was  defendant, 
and  the  same  was  found  in  favor  of  the  defendant." 

A  certified  copy  of  the  record  in  that  case  was  read  in  evi- 
dence. The  answer  of  the  defendant,  it  is  true,  alleged  that 
a  chattel  mortgage  had  been  executed  by  the  defendant  to 
the  plaintiff  to  secure  the  note  sued  on  in  that  action  and 
others,  and  that  said  chattel  mortgage  was  altered  in  a  mate- 
rial part  by  the  plaintiff  or  his  agent,  as  follows,  to  wit,  the 
words  ***  "and  wool"  were  interlined  between  the  words 
"their"  and  "increase";  and  in  conclusion  the  defendant  in 
that  case  prayed  that  the  plaintiff  be  ordered  to  bring  each 
of  said  notes  of  nine  hundred  and  fifty  dollars  each  into  court 
for  cancellation;  second,  that  said  chattel  mortgage  be  de- 
clared fraudulent  and  void;  and  then  followed  prayers  for 
damages.  The  jury  rendered  a  verdict  in  favor  of  the  defend- 
ant assessing  his  damages  at  two  thousand  one  hundred  and 
ninety-one  dollars  and  sixty-six  cents.  No  finding  whatever 
was  made,  either  by  the  court  or  jury,  as  to  the  alteration  or 
validity  of  said  mortgage;  but  the  court  rendered  judgment 
as  follows: 

"  It  is  therefore  considered,  ordered,  and  adjudged  by  the 
court  that  said  defendant  have  and  recover  from  the  plaintiff 
herein  the  sum  of  two  thousand  one  hundred  and  ninety-one 
dollars  and  sixty-six  cents  as  his  damages,  also  costs  of  suit, 
less  one  thousand  three  hundred  and  eighteen  dollars  and 
eighty-six  cents,  being  the  amount  of  the  note  and  interest 
herein  sued  on." 

There  being  no  finding  or  judgment  of  the  court  upon  the 
question  of  the  alteration  of  the  mortgage,  and  as  the  judg- 
ment was  in  no  manner  based  on  the  mortgage,  and  no  order 
whatever  with  reference  to  the  security  of  the  plaintiff  there- 
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under  was  made  by  the  court,  we  fail  to  see  how  the  judgment 
in  that  action  affords  any  evidence  whatever  in  this,  on  the 
question  of  alteration  of  the  mortgage.  The  evidence  in  this 
case  shows  that  the  defendant  himself  was  not  in  possession 
of  the  mortgage  until  a  long  time  after  the  word  "  wool " 
appeared  therein,  and  the  defendant's  agent,  Weeks,  and  his 
son,  both  swore  positively  that  the  word  "  wool "  was  inserted 
in  the  mortgage  before  its  execution  and  delivery  by  Ostran- 
der.  There  being  no  testimony  to  go  before  the  jury  on  that 
point  the  instructions  were  erroneous  and  misleading,  if  ma- 
terial. 

It  will  be  observed  that  the  trial  court  treated  this  question 
not  only  as  material,  but  as  important.  Was  it  really  so? 
Willard  justified  the  taking  of  the  sheep  under  this  mortgage, 
claiming  that  the  balance  of  two  thousand  three  hundred 
dollars  secured  thereby  was  still  due  him  on  two  of  the  notes. 
The  jury  was  instructed  by  the  court  that  if  anything  was 
due  the  defendant  on  either  of  the  notes  he  had  a  right  to 
take  possession  of  the  sheep.  It  was  claimed  by  the  plain- 
tiff, Ostrander,  that  the  note  not  sued  on  *•*  in  Trego  county 
had  been  sold  by  Willard  to  Ann  C.  Ostrander,  and  was  not 
his  property.  Testimony  was  offered  for  the  purpose  of  estab- 
lishing that  claim,  and  the  jury  were  instructed  in  reference 
thereto.     The  thirteenth  instruction  is  as  follows: 

"The  jury  are  instructed  that  if  it  appears  from  the  copy 
of  the  judgment  rendered  in  Trego  county,  in  the  suit  brought 
by  this  defendant  against  this  plaintiff  upon  one  of  the  notes 
in  question,  that  the  judgment  was  against  this  defendant  for 
a  sum  over  and  above  the  amount  of  the  note  sued  on,  that 
judgment  cuts  no  figure  with  reference  to  the  other  note  that 
was  not  sued  on  in  that  action;  and  if  this  defendant  was  the 
owner  of  the  other  note  when  he  took  the  sheep,  and  if  the 
mortgage  was  valid  upon  the  sheep  taken,  or  any  of  them 
taken,  and  if  such  other  note  had  not  been  paid  or  satisfied, 
or  extinguished  in  any  way,  before  the  sheep  were  taken  by 
the  defendant,  and  if  the  defendant  took  the  sheep  under  said 
mortgage,  such  taking  would  not  be  wrongful  as  to  such  sheep 
as  were  covered  by  the  mortgage,  if  this  other  note  was  not 
canceled,  paid,  satisfied,  or  the  debt  evidenced  thereby  extin- 
guished by  reason  of  that  judgment,  whatever  effect  it  might 
have  had  upon  the  other  note." 

The  record  shows  that  the  jury  returned  into  court  with  the 
following  verdict:  "  We,  the  jury  impaneled  and  sworn  in 
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the  above-entitled  case,  do,  upon  our  oaths,  find  for  the  plain- 
tiflf  in  the  sum  of  two  thousand  eight  hundred  dollars,  less  the 
Ann  C.  Ostrander  note,  with  interest  thereon."  This  verdict 
the  court  refused  to  accept,  and  sent  the  jury  out  again.  They 
then  returned  a  second  verdict,  as  follows:  "We,  the  jury 
impaneled  and  sworn  in  the  above-entitled  cause,  do,  upon  our 
oaths,  find  for  the  plaintiff  in  the  sura  of  seventeen  hundred 
and  ninety  dollars  and  sixty  cents."  There  really  seems  to 
have  been  no  substantial  conflict  as  to  defendant's  ownership 
of  both  notes,  and  the  jury  by  their  first  verdict  found  in  effect 
that  Willard  owned  the  Ann  C.  Ostrander  note.  If  so,  under 
the  instructions  of  the  court,  the  jury  should  have  found  for 
the  defendant,  unless  they  found  that  the  mortgage  had  been 
altered  in  a  material  part  by  the  defendant  ***  or  under  his 
direction,  after  its  execution.  If  the  jury  were  guided  in  their 
deliberations  by  the  instructions  of  the  court,  as  it  was  their 
duty  to  be,  they  then  must  have  found  that  the  mortgage  was 
in  fact  so  altered,  and  this  finding  is  wholly  unsupported  and 
contradicted  by  the  evidence. 

Much  is  said  in  the  briefs,  and  the  point  was  vigorously 
pressed  on  the  oral  arguments,  as  to  the  materiality  of  the 
word  "  wool !'  in  the  mortgage.  Plaintiff  in  error  contends 
that  a  mortgage  of  the  sheep  necessarily  covers  their  wool. 
The  question  is  not  free  from  difficulty:  See  Jones'  Chattel 
Mortgages,  sees.  149-151,  and  cases  therein  cited:  Bryant  v. 
Pennell,  61  Me.  108;  14  Am.  Rep.  650.  Without  attempting 
to  carefully  review  all  the  authorities,  we  think,  as  between 
the  parties  to  the  action,  a  mortgage  on  the  sheep  would  in- 
clude the  "  wool,"  but  that,  after  the  "  wool "  was  clipped,  if 
sold  to  a  purchaser  for  value  without  notice,  he  would  get  a 
title  free  from  the  lien  of  the  mortgage.  If  this  conclusion 
be  correct,  the  insertion  of  the  word  "  wool "  would  be  a  ma- 
terial alteration.  If  the  mortgage  was  in  fact  altered  after 
its  execution,  the  alteration  must  have  been  made  by  the 
mortgagee,  or  by  his  direction,  to  impair  its  validity;  and  it 
will  not  be  presumed  that  an  agent  intrusted  with  the  posses- 
sion of  the  security  was  directed  by  the  mortgagee  to  make 
such  an  alteration,  but  that  fact  must  be  shown  by  proof: 
Langenberger  v.  Kroeger,  48  Cal.  147;  17  Am.  Rep.  418.  Some 
other  questions  are  urged  on  our  consideration,  but  as  they 
are  not  likely  to  arise  on  another  trial,  we  do  not  feel  called 
on  to  specially  mention  them. 
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For  the  errors  of  the  court  in  instructing  the  jury,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered. 

HoRTON,  C  J.,  concurring:  While  proceedings  in  error,  sup- 
plemented with  a  supersedeas  bond,  only  "  stay  the  execution 
of  the  judgment,"  and  while  the  trial  courts  in  other  subse- 
quent actions  may,  to  prevent  injustice  being  done  in  the  use 
of  an  alleged  erroneous  judgment  as  evidence,  or  as  "***  an 
estoppel,  continue  from  time  to  time  the  hearing  of  such  an 
action  until  proceedings  pending  to  reverse  such  a  judgment 
are  disposed  of,  the  supreme  court  also  has  the  inherent  power, 
for  the  protection  of  its  own  jurisdiction,  and  for  the  enforce- 
ment and  protection  of  its  own  orders  and  judgments,  to 
prohibit  and  restrain,  upon  proper  terms,  the  parties  in  any  pro- 
ceeding pending  in  this  court  from  using  a  judgment  brought 
here  for  review  as  evidence,  or  as  a  bar  or  estoppel,  in  any 
other  case  pending  in  this  or  any  other  court,  so  long  as  the 
proceedings  to  review  the  alleged  erroneous  judgment  remain 
undisposed  of:  Chicago  etc.  R.  R.  Co,  v.  Board  of  Commrs.,  42 
Kan.  223. 

Johnston,  J.,  concurring:  I  concur  in  what  has  been  said 
in  the  principal  opinion,  and,  as  an  additional  authority  sus- 
taining the  position  that  the  filing  of  a  petition  in  error  and 
of  the  ordinary  stay  bond  goes  no  further  than  to  stay  the 
execution  of  the  judgment,  I  cite  Central  Branch  etc.  R.  R.  Co. 
V.  Andrews^  34  Kan.  563,  where  it  was  expressly  held  that 

"  The  institution  of  a  proceeding  in  error  in  the  supreme 
court  does  not  of  itself  operate  to  suspend  further  proceedings 
in  the  case  in  the  court  below;  nor  will  the  giving  of  the  un- 
dertaking provided  for  in  sections  551  and  552  of  the  code 
suspend  preceedings  in  the  district  court  further  than  to  stay 
execution  of  the  judgment  or  final  order  sought  to  be  reviewed." 

I  also  fully  concur  with  the  chief  justice,  that  this  court 
has  ample  power,  when  necessary,  to  stay  and  suspend  the 
efiect  and  use  of  the  judgment  for  any  purpose  during  the 
pendency  of  a  proceeding  brought  for  a  reversal  of  such  judg- 
ment   

Affxai.  PauDiNO— Effect  ok  Judgment  as  Estoppkl. — An  appeal  from 
a  jadgment  does  not  suspend  its  operation  as  an  estoppel:  Moore  v.  Williams, 
132111.  589;  22  Am.  St.  Rep.  563,  and  note;  Parkhurst  v.  Berdell,  110  N.  Y. 
386;  6  Am.  St.  Rep.  384,  and  note  in  which  the  oases  are  collected  holding 
that  the  effect  of  the  appeal  together  with  the  proper  stay  bond  merely  sus- 
pends its  execution  and  in  no  way  interferes  with  it  as  an  estoppel;  abo  uot« 
to  Nafiztrg  y.  Grejj,  ante,  pp.  29-32. 
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Alteration  of  Instruments — Burden  or  rROOF. — If  »  writing  appears 
to  have  been  altered,  bat  there  is  nothing  to  show  when  or  by  whom  the 
alteration  was  made,  the  party  claiming  that  it  was  made  after  delivery  and 
without  authority  must  assume  the  burden  of  proof:  Hagan  v.  MerdumU' 
etc  Ins.  Co.,  81  Iowa,  821;  25  Am.  St.  Rep.  493,  and  note;  Harris  v.  Bank, 
22  Fla.  501;  1  Am.  St.  Rep.  201,  and  note.  In  the  absence  of  evidence  to 
the  contrary  an  alteration  in  a  deed  will  be  presumed  to  have  been  mad» 
contemporaneously  with  its  execution:  Kendrick  v.  LcUhanif  25  fla.  819.. 
See  the  extended  note  to  Jfeil  r.  Com,  37  Am.  Rep.  260-264. 


King  v,  Hyatt. 

[61  Kansas,  £04.] 

PmAOTIOB— SufFLEMENTAL  PETITION— WAITER  OF  NoTICE.— A  trial  OOOrt 
has  power  to  permit  a  supplemental  petition  to  be  filed  on  such  terms 
as  to  costs  and  notice  as  it  may  prescribe.  When  such  petition  is  per- 
mitted to  be  filed  during  the  trial  without  previons  notice,  and  the  oppos* 
ing  party  objects  to  such  filing  on  grounds  other  than  want  of  notice,  and 
proceeds  with  the  trial  without  any  application  for  delay,  he  cannot 
subsequently  complain  of  want  of  notice  in  the  absence  of  any  showing. 
of  undue  advantage. 

Conveyance — Evidence  of  Identity. — A  statement  in  a  deed  by  parent* 
and  their  children  conveying  land  of  the  estate  of  a  deceased  member  of 
the  family  that  a  sister  of  the  deceased  joining  in  the  conveyance  a» 
heir  under  a  surname  different  from  her  maiden  name  is  an  heir  of  the 
deceased,  is  sufficient  proof  of  her  identity  as  such  in  the  absence  of 
opposing  evidence. 

BnoTHKNT  BT  CoTENANT — MsASUBB  OF  Reoovbrt. — The  owner  of  an  nndi> 
Tided  one-fourth  interest  in  land,  who,  acting  solely  for  himself,  sues 
in  ejectment  to  recover  the  whole  tract  from  a  party  in  possession  an- 
der  an  adverse  title,  can  recover  possession  of  his  own  share  only  if  it 
appears  that  he  and  the  holder  of  the  remaining  three-fourths  have  na 
.fBommnnity  of  interest,  and  claim  nnder  different  titles. 

Henry  Elliston  and  8.  Heath,  for  the  plaintiflf  in  error. 

L,  F,  Bird,  for  the  defendant  in  error. 

••^  Allen,  J.  This  was  an  action  of  ejectment  brought 
by  defendant  in  error,  Hyatt,  to  recover  possession  of  sixteen 
and  a  quarter  acres  of  land  near  Atchison.  The  plaintifif  wa» 
adjudged  to  be  the  owner  of  an  undivided  one-fourth  interest 
in  the  land,  and  was  given  judgment  for  the  possession  of  the 
whole  tract.  Very  numerous  assignments  of  error  are  mad» 
and  discussed  by  the  plaintiflf  in  error.  We  shall  notice  only 
such  as  appear  to  us  worthy  of  mention.  Plaintifif  in  error 
was  in  ••*  possession  of  the  land  under  a  tax  deed  dated 
September  18,  1885,  issued  to  R.  L.  Pease,  and  a  quitclaim 
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deed  from  Pease  to  him;  also  a  quitclaim  deed  from  George 
T.  Challiss,  dated  November  20,  1882.  Hyatt  claimed  title 
derived  through  a  chain  of  conveyances  from  the  heirs  of 
William  C.  Nutt,  who  held  the  land  under  patent  from  the 
United  States.  William  C.  Nutt  died  leaving  four  heirs,  who 
conveyed  the  south  half  of  the  southeast  quarter  of  section  35, 
township  5,  range  20,  Atchison  county,  Kansas,  in  which  the 
tract  in  controversy  is  included,  to  James  A.  Head  ley  and 
Joseph  P.  Carr  on  the  twenty-eighth  day  of  April,  1858,  but 
this  deed  was  void  as  to  the  interest  of  Olivia  D.  Nutt,  who  at 
the  time  was  a  minor.  The  deed  purports  to  have  been  executed 
bv  M.  E.  Nutt,  as  her  guardian,  and  be  is  not  shown  to  have 
had  any  authority  to  convey  her  interest  in  the  land.  A 
sheriflF's  deed  founded  on  a  void  judgment  against  Headley 
and  Carr,  which  was  afterward  set  aside  by  the  court,  was 
executed  to  L.  C.  Challiss,  and  plaintiff's  title  was  derived 
through  intermediate  conveyances  from  Challiss.  This  title, 
however,  was  fortified  by  a  quitclaim  deed  from  the  heirs  of 
William  C.  Nutt  to  Albert  G.  Smith,  dated  August  28,  3871. 
This  deed  was  executed  by  Harry  Lee  and  Olivia  D.  Lee,  to- 
gether with  the  same  persons  who  joined  in  the  first  deed  as 
heirs  of  William  C.  Nutt,  except  Olivia  D.  Nutt,  by  her 
guardian,  and  this  later  deed  designates  the  grantors  as  heirs 
of  William  C.  Nutt.  Whatever  title  was  conveyed  by  this 
deed  passed,  through  intermediate  conveyances,  or  by  reason 
of  the  covenants  of  warranty  contained  in  former  deeds,  to 
Hyatt,  but  the  plaintiff  is  not  shown  to  have  acquired  the 
title  which  passed  to  Headley  and  Carr  by  virtue  of  the  first 
deed  executed  by  the  Nutt  heirs.  So  far  as  the  record  shows, 
three-sixteenths  of  that  title  was  conveyed  by  Headley  and 
Carr  to  Samuel  Lord,  Jr.,  and  the  balance  to  James  Headley. 

Plaintiff  in  error  contends  that  the  court  erred  in  permit- 
ting record  copies  of  various  deeds  to  be  admitted  in  evidence, 
for  the  reason  that  there  is  not  a  sufiicient  showing  that  the 
**•  originals  were  not  in  plaintiff's  possession  or  under  his 
control.  We  think,  however,  there  was  sufiicient  testimony 
to  warrant  the  court  in  receiving  them.  We  think,  also,  that 
records  of  the  probate  court,  including  the  aflSdavit  of  Smith, 
were  admissible,  being  records  required  to  be  kept  by  law. 

Plaintiff  in  error  criticises  at  length  the    descriptions  in 

the  various  deeds  included  in  the  plaintiff's  chain  of  title, 

and  contends  that  they  are  void  for  uncertainty.     We  think, 

however,  when  taken  in  connection  with  all  the  facta  shown 
All.  ST.  kkf..  vou  XXXVII.— ao 
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in  the  case,  it  is  clear  that  they  refer  to  the  land  in  con- 
troversy, and  are  not  void.  It  appears  that  on  the  trial 
plaintiff  asked  leave  of  court  and  was  permitted  to  file  a 
supplemental  petition,  setting  up  an  after- acquired  title. 
Defendant  objected  at  the  time,  but  made  no  point  of  the 
want  of  notice  of  the  application.  The  defendant  strenu- 
ously contended  that  it  was  error  for  the  court  to  permit 
this  to  be  done.  Section  144  of  the  code  expressly  author- 
izes this  procedure,  and  no  claim  is  made  that  the  issues 
were  so  changed  by  the  supplemental  petition  as  to  require 
a  continuance.  While  it  is  true  that,  in  permitting  a  sup- 
plemental petition  to  be  filed,  the  court  should  see  that  no 
undue  advantage  is  taken  through  an  unexpected  change  of 
the  issues  in  the  case,  the  statute  clearly  authorizes  the 
filing  of  such  pleadings,  on  such  terms  as  to  costs  and  on 
such  notice  as  the  court  may  prescribe.  The  case  of  Smith 
V.  Smithj  22  Kan.  699,  is  cited  as  being  in  opposition  to  the 
ruling  of  the  court  in  this  case.  That  was  an  action  to  ob- 
tain a  divorce,  and  it  was  held  that  the  court  did  not  err 
in  refusing  to  permit  the  plaintiff  to  file  a  supplemental  pe- 
tition, setting  up  a  cause  of  action  accruing  after  the  com- 
mencement of  the  suit.  That  case  merely  holds  that  the 
plaintiff  could  not  file  such  supplemental  petition  as  a  matter 
of  right,  and  that  it  was  within  the  discretion  of  the  court  to 
refuse  his  application  for  leave  to  file  it.  In  this  case  the 
court  granted  leave,  and  we  think  its  action  in  that  respect 
was  not  erroneous:  See  Porter  v.  WellSy  6  Kan.  453;  Simpson 
v.  Vo88,  31  Kan,  227;  Williams  v.  Moorehead,  33  Kan.  618; 
Dreilling  v.  First  Nat.  Bank,  43  Kan.  197;  19  Am.  St.  Rep. 
126.  These  and  **•  other  cases  decided  by  this  court  hold 
that  the  matter  of  permitting  amended  and  supplemental 
pleadings  to  be  filed  rests  largely  within  the  sound  discretion 
of  the  trial  court,  and  we  think  there  was  no  abuse  of  dis- 
cretion in  this  case.  No  application  for  a  delay  of  the  trial 
was  made  by  the  defendant,  nor  was  there  any  showing  of 
surprise,  or  undue  advantage,  being  taken. 

It  is  claimed  that  there  is  no  evidence  that  Olivia  D. 
Lee,  who  joined  in  the  deed  to  A.  G.  Smith,  is  the  same  per- 
son as  Olivia  D.  Nutt.  The  testimony  of  L.  C.  Challiss  shows 
that  Olivia  D.  Nutt  was  unmarried  at  the  time  of  the  death  of 
William  C.  Nutt,  and  that  she  afterwards  married,  but  he  does 
not  state  the  name  of  her  husband.  The  deed  to  Smith 
wliicii  was  joined  la  by  the  parents  and  sister  of  Olivia  D, 
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Nutt,  gives  the  name  of  Olivia  D.  Lee  as  one  of  the  heirs  of 
William  C.  Nutt,  deceased,  and  names  four  persons  as  all  the 
heirs  of  William  C.  Nutt.  We  think  the  declarations  of  these 
relatives,  contained  in  the  deed,  with  reference  to  the  fact 
that  Olivia  D.  Lee  was  an  heir  of  William  C.  Nutt,  is  evidence 
of  that  fact,  being  a  declaration  by  them  in  a  solemn  instru- 
ment upon  a  matter  of  pedigree,  and  that  in  the  absence  of 
opposing  evidence  the  identity  of  Olivia  D,  Lee  with  Olivia 
D.  Nutt  is  sufficiently  shown:  1  Greenleaf  on  Evidence,  sec. 
104. 

The  tax  deed  to  Pease,  not  being  attested  by  the  seal  of 
Atchison  county,  is  void:  Beed  v.  Morse,  51  Kan.  141. 

We  think,  notwithstanding  the  many  objections  urged  by 
the  plaintiff  in  error,  that  the  uncontradicted  evidence  fairly 
sustains  the  finding  that  Hyatt  was  the  owner  of  an  undi- 
vided one-fourth  of  the  land  in  controversy,  and  that  the  court 
was  warranted  in  so  instructing  the  jury.  We  are  unable  to 
perceive  any  disputed  question  of  fact  which  they  should  have 
been  required  to  pass  on. 

The  record,  however,  presents  a  further  question,  which 
merits  more  extended  notice,  viz:  Can  the  plaintiff,  having 
title  only  to  one-fourth,  recover  the  whole  tract,  on  the  theory 
that  such  recovery  is  permitted  for  the  benefit  of  his  coten- 
ants?  ***  This  is  a  question  on  which  there  is  a  great  di- 
versity and  conflict  in  the  authorities.  In  Sedgwick  and 
Wait  on  Trial  of  Title  to  Land,  section  300,  it  is  said: 

"Each  tenant  can  pursue  his  remedies  independent  of  the 
others,  and  may  maintain  ejectment  or  trespass  to  try  title 
alone,  and  in  many  states  may  recover  the  entire  premises 
and  estate  from  trespassers,  strangers,  wrongdoers,  and  all 
persons  other  than  his  cotenants  and  those  claiming  under 
them.  Where  this  right  is  recognijed,  he  recovers  for  the 
benefit  of  all.*' 

This  principle  is  expressly  recognized  in  Oregon,  Nebraska, 
Nevada,  North  Carolina,  Colorado,  and  California,  but  this 
rule  has  been  repudiated  in  Massachusetts,  Pennsylvania,  and 
Missouri.  In  Freeman  on  Cotenancy  and  Partition,  section 
343,  it  is  said:  "  A  tenant  in  common  is,  as  against  every  per- 
son but  his  cotenants,  entitled  to  possession  of  every  part  of 
the  common  lands.  He  may,  therefore,  in  most  of  the  states, 
recover  possession  of  all  such  lands,  in  an  action  of  ejectment 
brought  against  a  stranger  to  the  common  title." 

In  the  case  of  Hardy  v.  Johnson,  1  Wall.  371,  it  is  held: 
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**By  the  law  of  California,  one  tenant  in  common  of  real 
property  can  sue  in  ejectment  and  recover  the  demanded 
premises  entire  as  against  all  parties  except  his  cotenants, 
and  persons  holding  under  them.  But  the  judgment  for  the 
plaintiff  in  such  case  will  be  in  subordination  to  the  rights  of 
his  cotenants." 

The  following  decisions  of  the  supreme  court  of  that  state 
seem  to  uphold  this  decision:  Newman  v.  Bank  of  California, 
80  Cal.  368;  13  Am.  St.  Rep.  169;  Williams  v.  Sutton,  4a 
Cal.  71;  Chapman  v.  Quinn,  56  Cal.  266. 

In  Barrett  v.  French,  1  Conn.  364,  6  Am.  Dec.  241,  it  is 
said:  "  Where  one  tenant  in  common  brings  an  action  of  dis- 
seisin, and  grounds  his  claim  to  recover  on  the  common  title, 
he  recovers  for  the  benefit  of  the  whole;  the  possession  of  one- 
tenant  in  common  recognizing  the  title  of  his  cotenants  is,  in 
legal  consideration,  the  possession  of  all.  Of  course,  if  a  ten^ 
ant  in  common  in  such  action  obtains  possession  of  the  land^ 
his  cotenants  become  likewise  possessed." 

»"  In  Hibbard  v.  Foster,  24  Vt.  642,  it  was  held  "  that,  in  an 
action  of  trespass  qtuire  clausum  f  regit,  the  plaintiff  having  title 
to  one-half  of  the  premises  might  recover  the  whole  damages." 

In  Crook  v.  Vandevoort,  13  Neb.  505,  it  is  said:  "  As  against 
a  mere  disseisor,  one  tenant  in  common  of  undivided  real 
estate  may  recover  the  possession  of  the  premises,  as  his  re- 
covery of  possession  will  inure  to  the  benefit  of  all  the  coten- 
ants"; citing  Stark  v.  Barrett,  15  Cal.  362;  Collier  v.  Corbett, 

15  Cal.  183;  Touchard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108; 
Treat  v.  Reilly,  35  Cal.  129;  Chesround  v.  Cunningham,  3 
Blackf.  82.  "  In  such  cases  there  would  be  a  mere  defect  of 
parties  plaintiff,  which,  if  not  objected  to,  would  not  defeat  a 
recovery." 

The  rule  that  one  tenant  in  common  may  recover  the  whole 
tract  was  announced  by  the  supreme  court  of  Texas  in  numer- 
ous cases:  Croft  v.  Rains,  10  Tex.  523;   Watrous  v.  McGrew, 

16  Tex.  510;  Grassmeyer  v.  Beeson,  18  Tex.  766;  70  Am.  Dec. 
309;  Hutchins  v.  Bacon,  46  Tex.  414;  Read  t.  Allen,  66  Tex. 
176;  Sowers  v.  Peterson,  59  Tex.  216.  But  in  the  case  of 
Cromwell  v.  Holliday,  34  Tex.  463,  the  court  says:  "  Proceed- 
ing upon  the  authority  of  Croft  v.  Rains,  10  Tex.  520,  Wa- 
trous  V.  McOrew,  16  Tex.  506,  and  Orassmeyer  v.  Beeson,  18 
Tex.  753,  70  Am.  Dec.  309,  claiming  to  a  tenant  in  common 
of  certain  parties  whose  very  existence  is  doubted,  he  brings 
this  suit  against  the  defendants  below,  treating  them  as 
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strangers  and  trespassers,  and  probably  looking  to  the  advan- 
tage of  recovery  he  would  claim  the  whole  two  leagues.  To 
say  the  least  of  it,  this  gives  the  action  on  the  part  of  Holli- 
day  very  much  the  appearance  of  a  land  speculation,  although 
he  does  not  pretend  to  sue  for  anybody  but  himself,  and  there- 
fore, upon  the  authority  of  Stevens  v.  Ruggles,  5  Mason,  221,  if 
he  recovers  at  all,  he  can  only  recover  for  himself  the  interest 
of  which  he  is  justly  entitled,  whether  by  metes  or  bounds 
or  undivided.  This  court  would  not,  under  the  circumstances, 
in  the  application  of  any  principle  of  equity,  make  him  trustee 
of  the  title  for  his  cotenants,  if  satisfied  that  the  title  of  the 
defendants  below  was  insufficient  to  defeat  his  action." 

**'  In  the  early  case  of  Dewey  v.  Brown,  2  Pick.  387,  the 
supreme  court  of  Massachusetts  said:  "As  to  the  claim  of 
the  demandant  for  judgment  for  the  whole,  it  is  not  supported 
by  any  of  the  authorities  which  have  been  cited,  and  no  good 
reason  can  be  given  for  such  a  judgment.  The  demandant, 
upon  production  of  her  title,  shows  that  she  is  co-heir  with  five 
others;  she  will  therefore  have  entire  justice  done  to  her  if 
she  is  allowed  to  recover  an  undivided  sixth  part.  The  ten- 
ant, being  in  possession,  ought  not  to  be  disturbed,  except  by 
those  who  have  the  right." 

In  Mohley  v.  Bnmer,  59  Pa.  St.  483,  98  Am.  Dec.  360,  it  is 
said:  "  The  plaintiff  in  ejectment  must  recover  on  the  strength 
of  his  own  title,  and  his  recovery  must  consequently  be  in  ac- 
cordance with  his  title.  Tenants  in  common  have  several 
and  distinct  titles  and  estates,  independent  of  each  other,  so 
as  to  render  the  freehold  several  also.  They  are  separately 
seised,  and  there  is  no  privity  of  estate  between  them.  If 
tenants  in  common  are  separately  seised,  and  there  is  no 
privity  of  estate  between  them,  if  they  must  sue  separately  or 
joint,  according  to  the  circumstances  of  the  case,  the  nature 
and  cause  of  the  action,  or  the  character  of  the  injury  to  be 
redressed,  it  follows  as  a  necessary  corollary  that  one  tenant 
in  common  cannot  maintain  ejectment  or  sue  and  recover  in 
any  form  of  action  for  the  interest  and  benefit  of  the  others: 
Dawson  v.  Mills,  32  Pa.  St.  302." 

In  Gray  v.  Givens,  26  Mo.  303,  it  is  said:  "  It  was  formerly 
held  that  a  plaintiff"  in  ejectment  could  not  recover  an  undi- 
vided part  when  he  claimed  an  entirety,  but  this  strictness  no 
longer  prevails;  and  though  a  plaintiff  may  recover  less  thaa 
he  claims,  it  is  apprehended  that  he  cannot  recover  more  than 
he  shows  title  to.     But  it  is  said  that  though  this  is  the  gen- 
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eral  rule,  there  is  a  difference  when  the  defendant  is  a  stranger 
to  the  plaintifFs  title,  and  that  as  to  him  one  tenant  in  com- 
mon,  though  entitled  to  only  a  part,  may  recover  the  whole^ 
and  when  he  is  put  into  possession  will  hold  for  the 
other  tenants  in  common  as  well  as  for  himself.  At  com- 
mon law  tenants  in  common  could  not  recover  on  a  joint 
demise,  and  *as  the  right  of  possession,  which  depends  on 
title,  is  several,  a  recovery  by  one  will  restore  him  only  a 
moiety  of  the  possession  against  the  disseisor,  who  will  hold 
the  other  moiety  with  him  in  common.'  Our  statute  *'*  per* 
mits  tenants  in  common  to  join,  but  there  is  no  use  in  this  if 
one  can  recover  for  the  others,  and,  if  this  is  true,  A  may  re- 
cover for  B,  though  B  could  not  recover  for  himself.  It  often 
happens  that  one  tenant  in  common  is  barred  by  limitation 
when  the  other  is  not,  and  a  title  may  be  acquired  by  adverse- 
possession." 

While  there  is  undoubtedly  much  conflict  in  the  authori- 
ties, it  is  not  so  great  as  might  appear  from  the  languago^ 
found  in  some  of  the  cases.  We  think  the  rule  quite  well 
established  that  one  tenant  in  common  may  maintain  an  ac- 
tion of  trespass  against  a  mere  wrondoer,  and  recover  in  his 
own  name  the  whole  damage,  and  generally  that  one  coten- 
ant  may  recover  for  any  injury  done  by  a  mere  trespasser  or 
wrongdoer.  Nor  are  we  prepared  to  assert  that  cases  may 
not  arise  in  which  one  cotenant  might  recover  possession  of 
the  whole  property,  in  his  own  name,  for  the  benefit  of  all: 
See  Coulson  v.  Wing,  42  Kan.  607;  16  Am.  St.  Rep.  503.  But 
in  this  case  there  appears  to  be  no  community  of  interest  be- 
tween Hyatt  and  the  owners  of  the  other  three-fourths  of  the 
land.  Hyatt  derived  his  title  through  a  chain  of  conveyances 
from  the  heirs  of  William  C.  Nutt,  beginning  with  a  deed  to 
Albert  G.  Smith,  while  the  other  three-fourths  interest  would 
appear  to  be  vested  in  James  Headley,  who  derived  his  title 
through  a  much  earlier  conveyance,  made  by  those  heirs  to 
Headley  and  Carr,  and  the  validity  of  Hyatt's  title  depends 
wholly  on  a  defect  in  this  conveyance  to  Headley  and  Carr, 
80  that  in  fact  there  would  appear  to  be  as  much  antagonism 
between  the  claim  of  the  plaintifl"  below  and  the  owner  of  the 
other  three-fourths  interest  as  between  the  parties  to  this  ac- 
tion. The  case  impresses  us  as  quite  different  from  one 
where,  for  example,  a  widow  might  sue  in  ^fiJ*  own  name  and 
Beek  to  recover  of  the  entire  estate  for  the  benefit  of  hprKalf 
and  children;  yet  as  to  the  necessity  of  joining  all  the  heirs  la. 
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Buch  a  case  we  express  no  opinion.  The  code  provides  "that 
every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,"  subject  to  certain  exceptions,  which  do  not 
afifect  this  case.  If  the  plaintiff  be  allowed  to  recover  in  this 
action  ***  the  whole  property,  he  will,  on  the  strength  of  a 
title  to  one-fourth,  have  recovered  possession  of  three-fourths 
to  which  he  has  no  title;  and,  under  the  facts  in  this  case, 
having  so  obtained  possession  of  the  entire  property,  he  will 
not  be  estopped  from  denying  the  title  of  the  owner  of  the 
other  three-fourths.  In  bringing  this  action,  the  plaintiff 
Bought  to  recover  the  whole  property.  In  his  petition  he  gives 
no  hint  of  any  outstanding  title  in  a  cotenant.  We  think 
that,  under  all  the  facts  of  the  case,  as  they  are  claimed  by 
the  defendant  in  error  to  be,  he  could  recover  only  the  inter- 
est he  has  shown  in  the  land;  and  the  jury  having  rendered 
a  verdict,  under  the  instructions  of  the  court,  that  the  plain- 
tiff is  the  owner  of  the  undivided  one-fourth  part  of  the  land 
in  controversy,  the  judgment  should  be  so  modified  as  to  give 
the  plaintiff  below  judgment  for  the  recovery  of  that  one- 
fourth  alone. 

The  plaintiff  in  error  complains  of  the  failure  of  the  trial 
court  to  adjudge  the  payment  of  the  amount  of  taxes  paid  un- 
der his  tax  deed  before  the  plaintiff  should  be  let  into  posses- 
sion. We  do  not  think  this  is  an  error  for  which  the  judg- 
ment should  be  reversed,  but  that  the  court  can  still  make 
such  orders  as  the  law  requires  with  reference  to  the  tax  lien 
and  the  value  of  improvements  made  by  the  occupying  claim- 
ant. The  case  will  be  remanded,  with  directions  to  modify 
the  judgment  in  accordance  with  the  views  herein  expressed. 

All  the  justices  concurring. 


Cotenancy. — An  action  may  be  maintained  by  one  cotenant  against  the 
holder  of  an  adverse  title  or  a  trespasser  to  recover  the  whole  property  with- 
out joining  his  cotenant:  Johnson  v.  Schumaclitr,  72  Tex.  334;  Wrigid  v.  Dunn, 
73  Tex.  293;  Moulton  v.  McDermoU,  80  Cal.  629;  Thames  v.  Joum,  97  N.  C. 
]21;  Lee  Chuck  v.  Quan  Wo  Chang,  91  Cal.  593;  Newman  v.  Bank,  80  Cal. 
368;  13  Am.  St.  Rep.  169,  and  note;  Hwith  v.  Tankersley,  20  Ala.  272;  66 
Am.  Dec.  193,  and  note.  One  tenant  in  common  cannot  recover  in  eject- 
ment for  the  joint  benefit  of  himself  and  hia  cotenant,  but  he  is  entitled  to 
recover  his  aliquot  share  or  part:  Mobley  v.  Bruner,  59  Pa.  St.  481;  98  Am. 
Dec.  3G0,  and  note  with  the  cases  collected. 

EviDENCK  Establishing  Identity  of  Persons  to  a  Conveyance— Evi- 
dence aliunde  the  instrument  is  admissible  to  identify  the  actual  grantor  in  a 
deed:  Wakefield  v.  Broxim,  58  Minn.  361;  8  Am,  St.  Rep.  671,  and  note.  Sea 
further  on  this  question  Mullery  v.  Hamilton,  71  Ga.  720;  51  Am.  Rep.  288; 
and  Houston  v.  Bryan,  78  Ga.  181;  6  Am.  St.  Rep.  252. 
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Mandamus  Against  Corporations  to  Compbl  Performance  of  Pobmo 
Duties. — Mandamus  lies  to  compel  a  street  railroad  company  to  perforin 
the  duty  which  it  owes  to  the  public  to  operate  its  road  in  accordaace 
with  the  provisions  of  au  ordinance  under  which  the  road  was  coa> 
structed. 

Street  Railroads— Duties  Assumed  bt  Grantee  of  Franchises  of. — 
The  grantee  of  a  street  railroad  company  which,  under  its  deed,  takes 
the  road  and  all  of  the  property  and  franchises  of  the  grantor  as  he  holds 
them,  and  then  enters  upon  and  continues  the  operation  of  the  road, 
thereby  assumes  the  performance  of  all  public  duty  theretofore  resting 
on  the  grantor  of  furnishing  a  stated  car  service  as  provided  for  by  the 
ordinance  under  which  the  road  was  constructed. 

Mandamus  to  Compel  the  Performance  of  a  Public  Duty — Discretion 
or  Court. — The  granting  of  a  writ  of  mandamtu  to  compel  the  perform- 
ance  of  a  public  duty  rests  largely  in  the  discretion  of  the  court,  and 
the  writ  should  be  so  framed  as  to  best  preserve  and  enforce  the  rights 
of  all  parties. 

Mandamus  against  the  defendant  to  compel  it  to  operate  its 
line  of  street  railway  in  the  city  of  Potwin  Place,  as  required 
by  the  city  ordinance  under  which  the  road  was  constructed. 
This  ordinance  granted  the  right  to  the  Topeka  Rapid  Transit 
Railway  Company  to  construct  and  operate  said  road  by  elec- 
tricity upon  certain  streets  in  the  city,  and  required  a  stated  car 
service  on  such  streets.  After  the  road  was  constructed  and  in 
operation  the  company  conveyed  it  by  deed  to  the  defendant 
company,  together  with  all  of  its  property,  rights,  and  fran- 
chises. The  defendant  company  then  began  to  operate  the 
road,  and  continued  to  operate  it  for  some  time,  but  on  Octo- 
ber 27, 1892,  it  ceased  to  operate  it  in  the  city  of  Potwin  Place, 
and  thereafter  failed  to  operate  it  therein.  An  alternative 
writ  of  mandamus  was  issued  in  the  case,  and  it  was  thereafter 
tried  upon  its  merits. 

John  W.  Dayy  city  attorney^  N.  H.  Loomis,  and  J.  B.  Larimer^ 
for  the  plaintiff. 

RossingtoUj  Smith,  and  Dallas,  for  the  defendant. 

•**  Allen,  J.  Various  questions  are  discussed  in  the  briefs 
which  it  will  be  unnecessary  for  us  to  consider  at  length,  be- 
cause the  defendant  company  asserts  that  it  desires  to  operate 
a  line  of  road  through  the  city  of  Potwin  Place,  but  it  objects 
to  operating  the  line  already  constructed,  because  it  claims 
that  a  better  route  could  be  selected  both  for  the  company 
and  for  the  people  of  Potwin  Place.     The  defendant  claims 
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that  it  desires,  and  has  asked  the  passage  of,  an  ordinance 
which  will  permit  it  to  operate  a  line  of  road  on  a  different 
route  through  the  old  cit}'  of  Potwin  Place,  through  the  addi- 
tion of  Auburndale,  in  the  direction  of  the  insane  asylum,  and 
that  it  would  be  willing  to  construct  and  operate  such  route 
on  what  counsel  term  "any  direct  route,'"  but  the  city  and  the 
company  have  failed  to  agree  on  a  new  line,  and  the  defend- 
ant has  refused  to  operate  the  old  one.  It  is  not  seriously 
contended  that  the  old  line  is  unprofitable,  but  it  is  claimed 
that  both  the  interests  of  the  defendant  and  of  the  people  of 
Potwin  Place,  and  especially  of  those  living  in  the  western 
part,  known  as  Auburndale,  require  that  the  electric-car  serv- 
ice should  be  extended  to  the  neighborhood  of  the  insane 
asylum,  as  the  people  of  Auburndale  are  now  dependent  en- 
tirely on  a  horse-car  line  for  street-car  facilities.  The  plain- 
tiflf  asserts  a  willingness  to  grant  defendant  company  a  right 
to  construct  its  line  into  Auburndale,  as  desired  by  the  defend- 
ant, but  insists  on  the  operation  of  the  line  already  constructed, 
and  that  no  other  route  could  be  selected  which  would  so  well 
accommodate  the  people  of  the  original  city. 

Defendant  challenges  the  power  of  the  court  to  compel  it 
by  mandamus  to  operate  its  road  in  Potwin  Place.  Counsel 
•**  concede  that  a  railroad  corporation  can  be  compelled  to 
perform  its  charter  obligations,  but  insist  that  it  is  not  bound 
by  Ordinance  No.  25,  and  that  mainly  for  two  reasons:  1. 
That  a  city  ordinance  does  not  confer  rights  and  create  obli- 
gations which  can  be  enforced  by  mandavius  in  the  same 
manner  as  charter  obligations  can  be;  2.  Because  it  is  not  a 
party  to  the  ordinance,  and  has  not  assumed  the  obligations 
imposed  by  its  terms.  Much  is  said  in  the  briefs  on  the  ques- 
tion whether  the  privileges  granted  to  and  the  duties  imposed 
upon  the  Rapid  Transit  Company  by  Ordinance  25  constitute 
a  franchise,  a  contract,  or  a  mere  license,  the  defendant  con- 
tending that  they  amount  to  but  a  license.  The  term  "  fran- 
chise" seems  to  be  used  by  the  courts  with  much  laxity. 

In  Morgan  v.  Louisiana,  93  U.  S.  223,  it  is  said:  "Much 
confusion  of  thought  has  arisen  in  this  case  and  in  similar 
cases  from  attaching  a  vague  and  undefined  meaning  to 
the  term  'franchise.'  It  is  often  used  as  synonymous  with 
*  rights,  privileges,  and  immunities,'  though  of  a  personal  and 
temporary  character;  so  that  if  any  one  of  these  exists,  it  is 
loosely  termed  a  '  franchise,'  and  is  supposed  to  pass  upon  a 
transfer  of  the  franchises  of  the  company.     But  the  term  must 
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always  be  considered  in  connection  with  the  corporation  or 
property  to  which  it  is  alleged  to  appertain.  The  franchises 
of  a  railroad  corporntion  are  rights  or  privileges  which  are 
essential  to  the  operations  of  the  corporation,  and  without 
which  its  road  and  works  would  be  of  little  value;  such  as 
the  franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth 
and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines, 
and  the  like." 

In  Sioux  City  Street  Ry.  Co.  v.  Sioux  City,  138  U.  S.  107,  it 
is  said:  "The  right  to  operate  the  railway  in  the  streets  is  a 
franchise  obtained  through  power  given  to  the  city  by  the 
state,  but  the  state  reserved  the  power  to  regulate  such  fran* 
chise  and  impose  conditions  upon  it." 

In  Atchison  Street  Ry.  Co.  v.  Nave,  38  Kan.  744,  5  Am.  St. 
Rep.  800,  it  was  held  that  "  where  a  city  authorizes  a  street 
railway  company  to  occupy  a  certain  street  and  construct  a 
ipilroad  thereon  at  any  time  within  six  months  after  the  au- 
thority is  granted,  the  **'  privilege  so  given  must  be  used, 
if  at  all,  before  the  expiration  of  the  time  limited,"  and  that 
the  permission  so  conferred  was,  until  actually  availed  of  by 
the  company,  a  mere  license  which  the  city  could  revoke^ 
The  question  was  not  presented  in  that  case  as  to  the  rights 
of  the  parties  after  the  railway  company  had  expended  money 
on  the  faith  of  the  ordinance  in  constructing  its  lines,  and  had 
obstructed  the  street  by  placing  its  roadbed  and  appliances 
for  operating  the  same  thereon. 

We  think  it  unnecessary  in  this  case  to  nicely  discuss  the 
use  of  words.  The  substantial  question  we  have  to  decide  is 
whether  a  duty  which  the  law  enjoins  rests  on  the  defendant, 
as  a  corporation,  to  operate  its  road.  That  corporations  may 
be  compelled  by  mandamus  to  perform  their  duties  to  the  pub- 
lic is  now  well  settled:  Merrill  on  Mandamus,  sees.  157-159; 
Union  Pac.  Ry.  Co.  v.  Hall,  91  U.  S.  343;  State  v.  Hartford  etc. 
R.  R.  Co.,  29  Conn.  538;  Haugen  v.  Albina  etc.  Water  Co.,  21 
Or.  411;  Indianapolis  etc.  R.  R.  Co.  v.  State,  37  Ind.  489;  State 
V.  Missouri  Pac.  Ry.  Co.,  33  Kan.  176;  Smalley  v.  Yates,  3G 
Kan.  519. 

By  the  provisions  of  the  ordinance  the  Rapid  Transit  Com- 
pany obtained  the  right  to  construct  its  roadway  in  the  pub- 
lic streets,  to  maintain  and  operate  it,  to  transport  passengers 
and  parcels  by  means  of  electric  power,  to  collect  charges  and 
tolls  therefor.  These  privileges  were  not  granted  to  the  com* 
panj  solely  for  the  company's  benefit,  but  rather  that  the 
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citizens  of  the  plaintiff  city  might  have  the  benefit  of  an  im- 
proved mode  of  travel — that  tliey  might  enjoy  the  benefits  of 
one  of  the  inventions  of  the  age.  By  the  terras  of  the  ordi- 
nance the  rights  of  the  company  were  defined  and  its  duties 
to  the  public  declared.  The  company  accepted  the  provisions 
of  the  ordinance,  and  constructed  its  road  under  the  leave 
thereby  obtained.  May  it  now  disregard  the  obligations  im- 
posed on  it  by  its  terms?  May  it  still  encumber  the  streets 
of  the  city  with  its  track,  poles,  wire,  etc.,  and  refuse  to  oper- 
ate its  road?  It  is  said  that  the  performance  of  only  charter 
obligations  can  be  compelled  by  mandamus — that  the  charter 
of  the  defendant  company  does  not  require  it  ***  to  operate 
a  line  of  railway  in  the  city  of  Potwin  Place.  The  obligations 
imposed  on  a  railroad  company  are  seldom  defined  with  any 
degree  of  particularity  by  the  terms  of  its  charter,  and  this 
is  especially  true  of  street  railways,  and  in  this  state,  where 
all  corporations  are  formed  under  general  laws.  It  is  true 
that  the  company  gets  its  charter  under  the  general  law  of 
the  state,  but  the  right  conferred  by  the  charter  of  a  street 
railway  company,  incorporated  for  the  purpose  of  operating  a 
street  railroad  in  the  city  of  Topeka,  is  but  a  barren  grant 
until  it  is  given  form  and  force  by  an  ordinance  of  the  city 
permitting  it  to  enter  on  the  streets  and  construct  and  oper- 
ate its  lines.  From  the  state  directly  it  derives  but  the  bare 
power  to  exist.  Its  vital  force  comes  from  the  state,  indeed, 
but  through  the  subordinate  agency  of  the  city  council,  which 
is  given  power  by  the  legislature  to  fix  the  terms  and  condi- 
tions on  which  it  may  actually  carry  out  the  purposes  of  its 
creation. 

Now,  while  it  is  true  that  both  the  Rapid  Transit  Railway 
Company  and  the  defendant,  having  obtained  charters  from 
the  state,  and  also  ordinances  from  the  mayor  and  council  of 
the  city  of  Topeka,  granting  them  the  privilege  of  operating 
within  the  city  of  Topeka,  were  in  a  position  to  carry  out  some 
of  the  purposes  of  their  organization,  and  might  be  said  to 
have  an  active  existence,  they  were  still,  so  far  as  their  oper- 
ations in  the  city  of  Potwin  Place  were  concerned,  wholly 
without  power.  In  no  way  whatever  could  they  obtain  the 
right  to  operate  a  railway  within  the  limits  of  Potwin  Place 
except  by  authority  of  the  mayor  and  council  of  the  city. 
Having  accepted  the  rights  and  privileges  conferred  by  the 
ordinance,  we  think  the  duty  rests  on  them,  in  favor  of  the 
plaintiff"  city  and  its  citizens,  to  render  them  the  service  for 
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which  the  privilege  was  granted.  While  there  may  be  some 
doubt  as  to  whether  this  ordinance  granted  the  Rapid  Transit 
Company  a  franchise  within  the  strict  definition  of  the  word, 
it  is  extremely  difficult  to  perceive  wherein  the  rights  con- 
ferred substantially  differ  from  a  francise  derived  immedi- 
ately ®**  from  the  legislature.  It  is  certainly  a  grant  in  the 
nature  of  a  franchise,  and  one  which  imposes  on  the  company 
duties  toward  the  public.  A  street  railway  may  be  compelled 
by  mandamvs  to  perform  these  duties:  See  Booth  on  Street 
Railways,  sec.  65,  and  authorities  there  cited.  Whether  the 
company's  duties  be  denominated  contract  obligations,  or 
duties  imposed  by  the  terms  on  which  a  franchise  has  been 
granted,  the  duties  are  essentially  public,  and  such  that  no 
adequate  remedy  in  the  ordinary  course  of  legal  proceedings 
is  afforded  the  plaintiff  and  its  citizens. 

As  to  the  second  contention,  that  the  defendant  company 
is  not  bound  by  the  ordinance  because  it  is  not  a  party  to  it, 
we  think  it  clear  that  the  Rapid  Transit  Railway  Company 
had  the  right  to  sell  its  property  in  Potwin  Place.  That 
property  would  be  valueless  without  the  power  to  operate  it. 
The  defendant  company  is  incorporated  for  the  purpose  of 
operating  lines  of  street  railway  in  Topeka  and  vicinity. 
The  deed  from  the  Rapid  Transit  Company  to  the  defendant, 
by  its  terms,  grants  and  conve3'S  to  the  defendant  "all  and 
singular  the  rights,  franchises,  powers,  privileges,  and  immu- 
nities possessed  by  it,"  and  conveys  by  special  description  the 
line  on  Willow  avenue,  Elmwood  avenue,  and  Laurel  avenue 
in  the  plaintiff  city.  We  fail  to  perceive  any  valid  ground 
on  which  the  defendant  can  impeach  its  own  title  to  this 
property,  or  its  right  to  operate  it  under  Ordinance  No.  25. 
If  it  takes  the  property  and  the  privileges  conferred  by  the 
deed  and  the  ordinance,  clearly  it  must  take  them  subject  to 
the  burdens  and  laden  with  the  responsibilities  declared  in 
the  ordinance.  The  defendant  stands  in  neither  the  better 
nor  the  worse  position  in  relation  to  the  people  of  Potwin 
Place  than  did  the  Rapid  Transit  Company.  It  is  not  pre- 
tended that  its  charter  is  not  broad  enough  to  warrant  its 
operating  this  line  of  road.  On  the  contrary,  it  affirms  its 
desire  to  further  extend  its  lines  within  the  limits  of  plaintiff 
city.  It  is  conceded  that  the  granting  of  a  writ  **•  of  man- 
damns  rests  somewhat  in  the  discretion  of  the  court.  In  this 
particular  case,  it  should  be  issued  only  in  the  interest  of  the 
public,  and  to  enforce  the  performance  of  a  public  duty  by 
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the  defendant.  The  defendant  contends  that  it  will  be  im- 
practicable to  operate  the  entire  line  as  constructed  in  Potwin 
Place  and  also  to  operate  an  extension  through  Auburndale 
to  the  asylum  in  a  manner  satisfactory  to  the  public.  We, 
of  course,  have  no  right  to  direct  the  plaintiflf  to  grant  the 
defendant  company  any  new  privileges,  but,  in  enforcing  the 
plaintiflf 's  riglits,  we  ought  to  take  into  consideration  all  of 
the  circumstances,  and  the  needs  of  all  its  citizens.  The  por- 
tion of  the  route  which  the  defendant  especially  objects  to 
operating  is  the  part  on  Elmwood  avenue  from  Park  to 
Laurel  avenue,  and  the  two  blocks  on  Laurel  avenue.  The 
two  blocks  on  Laurel  avenue  extend  east  from  Elmwood 
avenue,  and  therefore  lie  in  the  opposite  direction  from  the 
Auburndale  addition.  In  order  to  operate  these  two  blocks  in 
connection  with  an  extension  through  Auburndale  towards  the 
asylum,  it  would  be  necessary  either  to  double  the  distance 
on  Laurel  avenue  each  trip,  or  to  alternate  cars  on  each  route. 
The  evidence  leaves  us  in  doubt  as  to  whether  this  could  be 
done  in  a  manner  satisfactory  to  the  people,  and,  as  we  are 
unwilling  to  make  any  order  which  is  likely  to  prevent  ade- 
quate service  being  rendered  to  the  people  of  the  Auburndale 
addition,  we  think,  in  the  exercise  of  our  discretion,  we  should 
not  peremptorily  require  the  operation  of  the  two  blocks  on 
Laurel  avenue. 

It  appears  that  the  present  terminus  ot  the  defendant  oper- 
ated electric  line  is  at  the  corner  of  Sixth  and  West  streets; 
that  the  company  has  the  right,  under  the  ordinance  passed 
,  by  the  mayor  and  council  of  the  city  of  Topeka,  to  construct 
its  lines  on  any  of  the  streets  of  Topeka.  It  is  therefore  en- 
tirely practicable  for  it  to  connect  its  lines  now  in  operation 
with  the  east  end  of  the  Willow  avenue  line,  and  we  think 
it  should  be  required  to  operate  the  Willow  avenue  and  Elm- 
wood avenue  lines  in  accordance  with  the  terms  of  the  ordi- 
nance. 

•*''  A  peremptory  writ  will  be  awarded  requiring  the  de- 
fendant to  operate  its  line  along  Willow  avenue,  and  on 
Elmwood  avenue  from  the  south  end  thereof  to  Laurel  avenue, 
and  judgment  will  be  rendered  against  the  defendant  for  costs. 

All  the  justices  concurring. 

Mandamus  to  Pbiyatk  Ck)RPORATioir9  to  Cohpkl  Pkriokmaitob  ov 
Duties. — It  may  be  stated  aa  a  general  rale  governing  the  exercise  of  juris- 
diction  by  matidamua  over  private  corporations,  that  if  a  specific  duty  is  im- 
posed by  law  on  them,  and  no  other  adequate  or  specific  remedy  is  provided 
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for  its  enforcement,  the  writ  of  mandamus  will  be  grant  r-d:  People  ▼.  New 
York  etc.  R.  R.  Co.,  104  N.  Y.  68;  58  Am.  Rep.  484;  Oliver  v.  Board  qf 
Liquidation,  40  La,  Ann.  321 ;  Fireman'M  Ina.  Co.  v.  Mayor  etc.  of  Baltimore,  23 
Md.  296;  titate  v.  Wright,  10  Ner.  167.  When  the  charter  of  the  corporatioa 
or  a  general  statute  ia  force  and  applicable  to  the  subject  imposes  a  specific 
duty,  either  in  terms  or  by  fair  and  reasonable  coustruction  and  implication, 
the  writ  of  mandamus  will  be  awarded  to  compel  the  performance  of  such 
duty  in  the  absence  of  other  specific  or  adequate  remedy,  and  may  issue  for 
the  benefit  of  private  persons  as  well  as  for  the  public:  Mobile  etc  R.  R. 
Co.  V.  Wisdom,  6  Heisk.  125;  People  v.  State  Insurance  Co.,  19  Mich.  392; 
Union  Pacijic  R.  R.  Co.  v.  Hall,  91  U.  S.  343;  State  v.  Paterson,  Newark  etc. 
R.  R.  Co.,  43  N.  J.  L.  505;  State  v.  Ousatomc  Water  Co.,  51  Conn.  137.  Or 
if  the  duty  imposed  grows  out  of  and  rests  upon  the  principles  of  the  com- 
mon law,  it  may  be  enforced  by  mandamus  ia  the  absence  of  statutory  or 
charter  requirements:  State  v.  Republican  Valley  R.  R.  Co.,  17  Neb.  643»  52 
Am.  Rep.  424;  People  v.  Chicago  etc  R.  R.  Co.,  67  111.  118;  In  re'  Trenton 
Water  Power  Co.,  20  N.  J.  L.  659.  In  such  cases  the  writ  lies  to  compel  a 
private  corporation  to  exercise  its  franchise,  and  to  carry  out  the  objects  for 
which  it  was  created:  Railroad  Commissioners  v.  Portland  etc.  R.  R.  Co.,  63 
Me.  269;  18  Am.  Rep,  208:  State  v.  Hartford  etc  R.  R.  Co.,  29  Conn.  538. 
The  reason  given  for  awarding  the  writ  is  that  such  corporations  are  the 
creations  of  the  state,  and  that  a  supervisory  or  visitorial  power  is  always 
impliedly  reserved  to  see  that  they  act  agreeably  to  the  end  of  their  institu- 
tion.  Hence  the  acceptance  of  a  charter  subjects  the  corporation  taking  it 
to  the  supervision  of  the  proper  legal  authorities:  State  v.  Georgia  Mediccd 
Society,  38  Ga.  608;  95  Am.  Deo.  408;  State  v.  Milwaukee  Chamber  qf  Com- 
merce,  47  Wis.  670. 

The  effect  of  the  issuance  of  the  writ  i«  to  compel  the  corporate  authori* 
ties  to  take  the  necessary  steps  in  the  performance  of  the  duty  required,  in 
the  manner  provided  by  law,  as  the  mandate  of  the  court  necessarily  im- 
plies that  the  act  to  be  performed  shall  be  done  in  a  legal  manner.  Thus 
the  duty  of  trustees  of  a  corporatioa  to  provide  for  holding  a  meeting  of 
stockholders,  to  elect  trustees,  is  a  duty,  the  performance  of  which  may  be 
compelled  by  mandamus.  The  writ  in  such  case  necessarily  implies  that 
each  election  shall  be  called  ia  accordance  with  the  method  provided  by 
statute:  State  v.  Board  of  Trustees,  4  Nev.  400. 

The  writ  of  mandamus  has  been  issued  to  private  corporations  in  •  great 
variety  of  cases  to  compel  the  performance  of  various  duties  devolving  upon 
them.  Thus  when  a  statute  makes  it  the  imperative  duty  of  insurance  com- 
panies doing  business  within  a  state  ia  which  they  are  organized  to  submit 
their  books  and  affairs  to  the  inspection  of  officers  appointed  for  that  pur- 
pose by  the  secretary  of  state,  and  the  statute  requires  the  officers  or  agents 
of  such  corporations  to  cause  their  books  to  be  open  for  the  iaspectioa  of  the 
persons  thus  appointed,  mandamus  will  lie  to  compel  the  performance  of 
these  duties:  People  v.  StoUe  Ins.  Co.,  19  Mich.  392.  If  by  statute  a  joint- 
stock  corporation  is  bound  to  furnish  a  list  of  its  stockholders,  with  their 
places  of  residence  and  the  amount  of  stock  held  by  each,  for  the  purposes 
of  taxation,  a  compliance  with  the  obligation  so  imposed  may  be  coerced  by 
mandamus:  Fireman's  Ina.  Co.  v.  Mayor  etc  ef  Baltimore,  23  Md.  296.  A 
corporation  may  be  compelled  by  mandamus  to  pay  such  taxes  as  may  have 
been  assessed  npon  its  stock:  Tovm  of  St.  Albans  ▼.  National  Car  Co.,  67  Vt. 
68;  Emory  r.  StaU,  41  Md.  88;  Barney  v.  State,  42  Md.  480.  The  perform, 
ano*  of  the  duty  of  a  private  eorporation  organized  to  furnish  water  for  irri* 
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gation  purposes,  or  to  supply  water  to  all  persons  desiring  it,  has  often  been 
coerced  by  mandamus:  Wheeler  v.  Northern  etc.  Irrigation  Co.,  10  Ool.  582; 
3  Am.  St.  Rep.  603;  Combs  v.  Agricultural  Ditch  Co.,  17  Col.  146;  Price  v. 
Hiverside  etc  Irrigating  Co.,  56  Cal.  431.  It  has  been  decided,  however,  that 
the  right  of  the  consumer  to  such  water  is  an  annually  recurring  right,  and 
that  while  mandamus  will  lie  to  enforce  such  right,  it  will  not  lie  to  secure  a 
perpetual  right  to  the  use  of  water  for  irrigation:  Toicnsend  v.  Fulton  etc 
Ditch  Co.,  17  Col.  142.  When  a  private  corporation  organized  for  the  pur- 
pose of  furnishing  water  to  the  inhabitants  of  a  city  accepts  from  the  city  a 
franchise  and  grant  of  the  right  of  eminent  domain,  without  which  the  busi- 
ness could  not  be  carried  on,  the  performance  of  the  duty  of  furnishing  water 
on  reasonable  terms  to  every  person  in  the  city  applying  for  it  may  be  en- 
forced by  writ  of  mandate,  although  the  grant  of  the  franchise  may  not  in 
express  terms  require  the  corporation  to  furnish  water:  Haugen  v.  Albina 
Light  etc.  Co.,  21  Or.  411;  UtaU  v.  Joj)lin  Water  Works,  52  Mo.  App.  312. 
Mandamus  is  also  an  appropriate  remedy  to  compel  a  water  or  canal  com- 
pany to  construct  and  keep  in  repair  a  bridge  across  its  ditch  if  such  duty  is 
imposed  by  statute,  and  it  refuses  to  comply  with  an  order  of  a  board  of 
•apervisora  requiring  the  erection  of  a  bridge  by  such  corporation:  County 
cf  Fresno  y.  Fowler  Switch  Canal  Co.,  68  Cal.  359.  Mandamus  has  been  de- 
cided to  be  the  proper  remedy  in  behalf  of  a  shareholder  to  compel  the  trus- 
tees or  officers  of  a  private  corporation  to  call  an  election  as  required  by  law 
If  there  ia  no  other  plain,  speedy,  or  adequate  remedy  by  which  auch  duty 
may  be  co3rced:  People  v.  Cummingif,  72  N.  Y.  433;  State  v.  Wright,  10  Nev. 
167.  The  owner  of  a  lot  in  a  cemetery  association  is  entitled  to  a  writ  of 
mandamus  to  enforce  the  right  of  interment  of  a  member  of  his  family  in 
cuch  association:  Mount  Moriah  etc.  Assn.  v.  Commomoecdih,  81  Pa.  St.  235; 
22  Am.  Rep.  743. 

When  a  corporation  is  chartered  with  power  to  construct  a  dam  across  a 
liver,  and  it  ia  made  the  duty  of  the  corporation  under  its  charter  to  make 
anob  alterations  in  highways  as  are  necessary  in  constructing  snch  dam,  a 
compliance  with  such  duty  may  be  compelled  by  mandate:  State  t.  Ousatonic 
Water  Co.,  51  Conn.  137. 

When  a  corporation  is  authorized  by  its  charter  to  construct  a  canal,  and 
it  cuts  such  canal  across  a  highway  so  as  to  render  a  bridge  necessary  for  the 
ose  of  travelers  where  none  was  necessary  before,  the  company  may  be  com< 
pelled  by  mandate  to  erect  and  maintain  such  bridge,  at  its  own  expense, 
without  any  express  provision  in  its  charter  to  that  effect:  In  re  Trenton 
Water  Potoer  Co.,  20  N.  J.  L.  659;  State  ▼.  Savannah  etc  Canal  Co.,  26  Ga. 
<66. 

The  writ  of  mandamus  may  be  issued  to  enforce  a  religions  trust,  and  to 
compel  the  trustees  of  a  religious  corporation  to  carry  out  the  original  object  of 
the  organization.  Thus  when  a  congregation  is  incorporated  and  a  church  es- 
tablished as  a  branch  of  a  particular  church  or  denomination,  for  a  particular 
purpose,  the  trustees  of  the  corporation  may  be  compelled  by  mandamus  to 
admit  a  minister  who  has  been  duly  appointed  by  the  proper  authority.  It 
makes  no  difference  that  the  pastoral  office  is  already  filled,  or  that  a 
remedy  might  be  sought  in  ejectment,  as  the  mandate  ia  the  more  complete 
and  effectual  means  of  enforcing  the  observance  of  the  original  trust:  Peo- 
ple y.  Steele,  2  Barb.  397;  Fj-izel  v.  Trustees  of  First  Oei-man  Society,  9  Kan. 
592.  If,  by  statute,  it  is  made  the  duty  of  the  officers  of  a  corporation  to 
provide  for  the  payment  out  of  a  certain  fund  of  interest  on  certificates  of 
capital  atook  issued  for  its  bonds,  the  writ  may  be  granted  to  euforoe  the 
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performance  of  such  dnty:  State  t.  Trustees  qf  Wabash  etc.  Canal,  4  Ind.^ 
495. 

Mandamus  will  also  lie  to  compel  the  admission  of  a  person  fnlly  quali* 
fied  as  a  member  of  a  corporation  such  as  a  medical  society,  no  other  remedy 
being  equally  efficacious  to  enable  the  applicant  to  take  part  in  the  benefit:! 
of  the  corporate  franchise:  People  v.  Medical  Soc.  of  Erie,  32  N.  Y.  187.  A 
corporation,  however,  which  is  required  by  law  to  admit  to  membership^ 
therein  all  persons  possessing  certain  qualifications,  will  not  be  compelled  by 
mandate  to  admit  one  as  a  member  when  it  clearly  appears  that,  if  ad* 
milted,  he  would  at  once  be  liable  to  expulsion  for  gross  ignorance  or  mis-^ 
conduct:  Ex  parte  Paine,  1  Hill,  665. 

It  must  always  be  remembered  that  an  important  condition  to  be  observed  in. 
the  application  of  the  rale  nnder  consideration  is,  that  a  mandate  does  not  issue 
to  compel  the  performance  of  any  duty  by  a  corporation  concerning  which  ita 
officers  are  vested  with  discretionary  powers  under  its  charter,  or  the  gen- 
eral law  relating  to  the  subject — as,  for  example,  the  time  and  manner  of 
collecting  unpaid  installments  due  npon  subscriptions  to  its  stock:  State  v. 
Canal  etc.  R.  R.  Co.,  23  La.  Ann.  333.  Nor  will  a  railroad  corporation  be 
compelled  by  mandate  to  build  a  station  on  its  road  of  sufficient  capacity 
to  accommodate  the  passenger  and  freight  business  of  that  place,  when  it«- 
directors,  vested  with  a  discretion  in  the  matter  under  the  general  law, 
have  decided  not  to  build,  although  it  is  conceded  by  the  corporation  that 
its  station  already  bnilt  is  not  adequate  for  the  purposes  mentioned:  People 
▼.  New  York  etc  R.  R.  Co.,  104  N.  Y.  68;  68  Am.  Rep.  484.  Nor  will  man- 
damns  issue  to  so  far  control  the  discretion  of  a  railroad  company  in  the 
matter  of  the  location  of  its  depot,  as  to  indicate  in  any  case  the  exact  spot 
of  such  location:  Florida  etc  R.  R.  Co.  v.  State,  31  Fla.  482;  34  Am.  iSt. 
Rep.  30. 

It  must  also  be  remembered  that  the  existence  of  an  adequate  remedy  at 
law  is  a  bar  to  the  exercise  of  the  jurisdiction  by  mandamtis  over  private 
corporations  to  enforce  a  duty  which  they  may  owe  to  an  individual  or  the 
public.  Thus  such  corporation  will  not  be  compelled  by  such  writ  to  pay  a. 
dividend  which  it  has  declared,  because  an  action  at  law  is  an  adequate 
remedy:  People  ▼.  Central  etc  Co.,  41  Mich.  166.  Nor  will  a  railroad  com< 
pany  be  compelled  by  mandate  to  receive  and  transport  freight  without 
charging  discriminating  rates,  when  the  statute  makes  it  liable  to  the  party 
injured  in  double  the  amount  of  every  overcharge:  State  t.  Mobile  etc  R.  R, 
Co.,  69  Ala.  321. 

Under  the  principle  that  mandamus  will  not  lie  against  »  corporation 
when  some  other  adequate  legal  remedy  exists,  the  writ  is  never  issued 
against  private  corporations  to  compel  them  to  perform  obligations  arising 
simply  nnder  or  out  of  private  contracts:  State  v.  New  Orleans  etc  R.  R.  Co., 
37  La.  Ann.  689;  State  v.  Paterson  etc  R.  R.  Co.,  43  N.  J.  L.  605;  State  v. 
Einstein,  46  N.  J.  L.  479;  Florida  Cent  etc  R.  R.  Co.  v.  State,  31  Fla.  482; 
34  Am.  St.  Rep.  30.  A  statute,  however,  may  give  a  remedy  by  mandamus 
to  enforce  contract  obligations  on  the  part  of  corporations  therein  named^ 
which  have  entered  into  such  obligations  nnder  the  charter  nnder  which  the/ 
do  business:  State  v.  New  Orleans  etc  R.  R.  Co.,  44  La.  Ann.  1026. 

Mandamus  to  Prevent  Discrimination  by  Carriers. — The  writ  of  mandamu* 
is  often  used  to  compel  carriers  and  other  private  corporations,  subject  to 
similar  obligations,  to  discharge  the  duty- imposed  upon  them  by  statute, 
charter,  or  the  common  law  of  treating  all  alike,  and  of  extending  to  all 
without  discrimination  the  use  of  their  services  or  of  their  appliances  or 
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property.  Thas  a  telephone  company  owning  Unei,  and  furnishing  connec* 
tio^i,  facilities,  and  service  to  business  honsea,  persons,  and  companies,  can 
be  compelled  by  mandamiu  to  furnish  to  a  peraoD  discriminated  against  the 
same  service  that  it  furnishes  to  others,  independent  of  any  statutory  pro* 
vision  against  discrimination:  Central  Union  Telephone  Co.  v.  State,  118  Ind. 
194;  10  Am.  St  Rep.  114;  Central  Union  Telephone  Co.  v.  State,  123  Ind.  ll.'J; 
Stat*  V.  Nebraska  Telephone  Co.,  17  Neb.  126;  52  Am.  Rep.  404.  Or  a  rail- 
road company  may  be  compelled  by  mandamus  to  conform  its  rates  and 
charges  to  an  order  made  by  a  state  board  of  transportation  preventing  and 
prohibiting  discrimination:  State  v.  Fremont  etc  B.  H.  Co.,  22  Neb.  313.  Or 
to  receive  and  transport  grain  to  a  particular  elevator  situated  on  its  line  of 
road:  People  v.  Chicago  etc.  R.  S.  Co.,  55  111.  95;  8  Am.  Rep.  631.  If  a 
railroad  company,  chartered  to  carry  passengers  and  freight,  establishes 
commutation  rates,  and  sells  commutation  tickets  to  the  public  in  a  certain 
locality,  a  refusal  to  sell  such  a  ticket  to  a  particular  individual,  under  the 
same  circumstances  and  upon  the  same  conditions  as  such  tickets  are  sold  to 
the  rest  of  the  public,  is  an  unjust  discrimination,  the  remedy  for  which  ii 
a  mandamut  to  compel  the  company  to  furnish  the  person  so  refused  with  a 
ticket:  State  r.  Delaware  etc.  R.  R.  Co.,  48  N.  J.  L.  56;  57  Am.  Rep.  543. 
The  duty  of  a  railway  company  to  furnish  express  facilities  to  an  express 
company  doing,  or  wishing  to  do,  business  over  its  line  may  be  coerced  by 
the  writ  of  mandate:  Wells,  Fargo  dk  Co.  v.  Northern  Paeifie  Ry .  Co.,  23  Fed. 
Rep.  469;  10  Saw.  441.  Or  the  duty  of  a  water  company  to  furnish  water, 
if  water  it  has,  to  all  who  come  within  the  olasa  or  community  for  whose 
alleged  benefit  it  is  created,  may  be  enforced  by  mandamiu:  Price  v.  River' 
side  etc  Irrigating  Co.,  56  CaL  431. 

Mandamus  to  Railroad  Corporations. — Mandamus  always  lies  against  rail* 
way  companies  to  compel  them  to  perform  any  clear  legal  duty  imposed 
upon  them  by  charter,  statute,  or  the  common  law:  State  r.  Jaaksonville  etc 
E,  R.  Co.,  29  Fla.  590;  State  v.  N.  B.  R.  R.  Co.,  9  Rich.  247;  67  Am.  Dec 
561;  StaU  v.  Mclver^  2  S.  0.  25;  Peopfe  v.  Chicago  etc  R.  R.  Co.,  130  lU. 
176.  But  a  writ  of  mandamus  to  compel  a  railroad  corporation  to  do  a  par- 
ticnlar  act  in  constructing  its  road  or  buildings,  or  in  ranning  its  trains,  or 
in  performing  any  other  act,  can  be  issued  only  when  there  is  a  specific 
legal  duty  on  its  part  to  perform  that  act,  and  clear  proof  of  a  breach  of 
that  duty:  Northern  Padfic  R.  R.  Co.  ▼.  Washington,  142  U.  S.  492.  Thus, 
if  the  charter  of  a  railway  company  expressly  requires  it  to  maintain  its 
road  as  a  continuous  line,  it  may  be  compelled  to  do  so  by  mandamiu:  Union 
Paeifie  R,  R.  Co.  v.  Hall,  91  U.  S.  343.  Or  if  the  corporation  is  required  by 
its  charter  to  construct  its  road  and  to  run  its  oars  to  a  certain  point  on 
tide  water,  and  it  has  so  constructed  its  road,  and  osed  it  for  years,  it  may 
be  compelled  by  mandate  to  continue  to  do  so:  State  v.  Hartford  etc  R.  R. 
Co.,  29  Conn.  538.  And  mandamus  lies  to  compel  a  corporation  to  build 
a  bridge  in  accordance  with  an  express  provision  of  statute:  New  Orleans  etc 
Ry.  Co.  V.  Mississippi,  112  U.  S.  12;  People  r.  Boston  etc  R.  R.  Co.,  70  N.  Y. 
669;  or  to  restore  a  public  highway  to  as  good  condition  for  the  public  use 
as  it  was  in  before  the  railway  interfered  with  it  in  constructing  a  crossing: 
Moundsville  v.  Ohio  R.  R.  Co.,  37  W.  Va.  92.  It  is  the  proper  remedy  to 
compel  a  railroad  company  in  making  its  track  across  a  navigable  stream  to 
pursue  the  mode  prescribed  by  its  charter,  and  not  to  obstruct  navigation: 
State  T.  Northeastern  R.  R.  Co.,  9  Rich.  247;  67  Am.  Dec.  551.  And  a  man- 
date lies  to  require  a  railroad  company  haring  its  track  upon,  along,  or  across 
the  streets  and  alleys  of  a  city,  to  so  bnild  or  construct  its  track  and  level. 
AM.  ftfc  R«p..  Vol.  XXXVTT— ■^I 
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grade,  and  maintain  snch  streets  and  alleys,  as  to  render  their  nse  and  the 
crossing  of  the  track  convenient  for  the  public:  Indianapolis  etc  /?.  S.  Co. 
T.  State,  37  Ind.  489;  People  ▼.  Chicago  etc.  S.  R.  Co.,  67  111.  118;  State  r. 
SL  Paul  etc  By.  Co.,  35  Minn.  131;  59  Am.  Kep.  313.  It  may  also  be  com* 
polled  by  tnandamua  to  bridge  its  tracks  where  they  cross  the  streets,  and  to 
construct  and  maintain  suitable  approaches  to  such  bridge  or  bridges:  State 
T.  St.  Paul  etc.  Ry.  Co.,  35  Minn.  131;  59  Am.  Rep.  313;  Stater.  Minneapolis 
etc.  Ry.  Co.,  39  Minn.  219;  or,  in  such  case,  to  construct  a  viaduct  over  its 
tracks:  State  v.  Missouri  etc.  Ry.  Co.,  33  Kan.  176.  And  a  railroad  company 
may  be  compelled  by  mandamus  to  restore  to  its  former  condition  of  useful- 
ness a  highway  across  or  along  which  it  has  constructed  its  track:  Cummins 
T.  Evansville  etc.  R.  R.  Co.,  115  Ind.  417;  State  v.  Hannibal  etc.  R.  R.  Co.,  86 
Mo.  13;  City  o/Oshkosh  v.  Miltoaukee  etc  R.  R.  Co.,  74  Wis.  534;  17  Am.  St. 
Rep.  175;  People  v.  Dutduss  etc.  R.  R.  Co.,  58  N.  Y.  152;  Pittsburgh  etc. 
£.  R.  Co.  V.  Commonwealth,  104  Pa.  St.  583;  or  to  erect  and  maintain  a 
depot  at  a  specified  place  on  its  line  of  road  when  demanded  by  the  public 
convenience  and  necessity,  and  such  duty  is  imposed  upon  it  by  its  charter: 
Railroad  Commissioners  v.  Portland  etc  R.  R.  Co.,  63  Me.  269;  18  Am.  Rep. 
208;  People  v.  Chicago  etc  R.  R.  Co.,  130  111.  175;  or  to  resume  the  use  of  a 
■tation  which  it  has  abandoned:  State  v.  2feu>  Haven  etc  Co.,  41  Conn.  134. 
Mandamus  lies  to  compel  a  railroad  company  to  perform  a  legal  duty  la 
■topping  all  its  regular  trains  at  certain  stations  to  discharge  and  receive 
passengers  and  freight:  Illinois  etc  R.  R.  Co.  v.  People,  143  IlL  434;  New 
Haven  etc.  Co.  ▼.  State,  44  Conn.  376-384;  or  to  erect  a  cattle-guard  for  its 
railroad  track  as  required  by  statute:  Boggs  v.  Chicago  etc  R.  R.  Co.^  54 
Iowa,  435;  or  to  fence  its  right  of  way:  Ohio  etc  Ry.  Co.  v.  People,  121  III. 
483. 

When  a  railroad  corporation  has  completed  its  road  between  termini 
named  in  its  charter  or  articles  of  incorporation,  it  may  be  compelled  by 
mandamru  to  operate  the  road  between  such  points,  if  it  abandons  or  ceases 
to  operate  a  part  of  the  route:  People  y.Albany  etc  R.  R.  Co.,  24  N.  Y.  261; 
82  Am.  Dec.  295;  Staie  v.  Hartford  etc.  R.  R.  Co.,  29  Conn.  538.  But  when 
■uoh  company  owns  two  lines  of  road  and  can  substantially  accommodate 
the  people  of  the  state  by  operating  one  line  between  the  same  points,  and 
can  abandon  the  other  line  without  serious  detriment  to  any  considerable 
number  of  people,  it  cannot  be  compelled  by  mandamru  to  operate  both  lines 
at  a  great  sacrifice:  People  v.  Rovne  etc  R.  R.  Co.,  103  N.  Y.  95.  Nor  will 
Buch  company  be  compelled  by  mandamus  to  construct  its  road  to  a  certain 
terminal  point  when  a  specific  duty  so  to  do  is  not  imposed  upon  it  by  its 
charter  or  the  general  law:  State  v.  Southern  Minn.  R.  R.  Co.,  18  Minn.  40. 
Nor  will  the  writ  lie  to  compel  a  railroad  company  to  build  a  station  at  a 
particular  place,  unless  there  is  a  specific  duty  to  do  so  imposed  by  charter, 
statute,  or  otherwise,  and  clear  proof  of  a  breach  of  such  duty:  Northern 
Pacific  R.  R.  Co.  v.  Washington,  142  U.  S.  492.  Although  mandamus  is  an 
appropriate  remedy  to  compel  a  railway  corporation  to  perform  any  specific 
duty  which  it  owes  to  the  public  under  its  charter  or  the  general  law,  as  the 
owner  or  operator  of  a  railroad,  as  to  replace  a  part  of  its  track  which  it  has 
wrongfully  taken  up,  or  to  operate  its  road  as  a  continuous  line,  or  to  build 
a  bridge,  or  to  run  daily  trains  of  a  certain  number,  yet  if  the  company  is 
wholly  unable,  because  of  financial  embarrassment  or  otherwise,  to  discharge 
the  duties  which  it  owes  to  the  public  and  which  the  law  has  imposed  upon 
it,  mandamus  will  not  be  granted  to  compel  the  performace  of  such  duty  for 
the  reason,  that  if  granted  it  would  be  unavailing.     The  proper  remedy  in 
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•ucb  case  is  a  proceeding  in  the  nature  of  a  quo  warranto:  OJiio  etc  Ky.  Co. 
T.  People,  120  111.  200.  Mandamus  is  the  proper  remedy  to  compel  a  rail* 
road  company  to  deliver  to  a  certain  elevator  whatever  grain  in  bulk 
may  bo  consigned  to  it  upon  the  line  of  ita  road:  Chicago  etc  R.  R.  Co.  v. 
People,  56  III.  865;  8  Am.  Bep.  690;  or  to  compel  it  to  comply  with  the 
•tatutory  duty  on  ita  part  of  taking  tax  receipts  from  taxpayers  in  pay* 
ment  for  freight  and  passenger  charges:  MobiU  etc  B.  R,  Co.  v.  Wisdom,  6 
Heisk.  125. 


Crawford  v.  City  op  Topbka. 

[51  Kansas,  756.] 

If  oiriotPAL  Corporations — Power  to  Requlatb  Erection  of  Billboabds. 
A  city  may  prohibit  the  erection  of  insecure  billboards  or  other  struo- 
tares,  and  require  the  owners  of  those  erected  to  maintain  them  in  a 
secure  and  safe  condition,  and  may  provide  for  their  removal  at  the  ez« 
pense  of  the  owner  in  case  they  become  dangerous  to  the  public  or  to  in<- 
dividuals. 

Municipal  Corporations— Prohibition  bt  of  Billboards,  etc.— An  ordi. 
nance  providing  that  "  no  person  shall  erect  any  billboard  or  other  struc- 
ture for  advertising  purposes  unless  the  same  is  placed  at  such  distance 
from  the  line  of  any  street  or  sidewalk  as  shall  exceed  at  least  five  feet 
the  height  of  such  billboard  or  structure,"  and  prescribing  a  punishment 
for  its  riolation,  is  unreasonable  and  void. 

PsoPKRTT — Rioht  TO  BuiLD  XJpoN. — The  owner  of  real  estate  has  the  right 
to  erect  such  buildings  or  other  structures  thereon  as  he  may  please,  and 
may  put  the  premises  to  any  use  which  may  suit  his  pleasure,  provided 
he  does  not,  in  so  doing,  imperil  others. 

A.  A.  Hurd  and  Robert  Dunlap,  for  the  plaintiff  in  error. 

D.  C,  Tillotaon,  city  attorney^  for  the  defendants  in  error. 

'••  Johnston,  J.  L.  M.  Crawford  brought  this  action  to 
enjoin  the  city  of  Topeka  and  its  street  commissioner  from 
tearing  down  and  removing  billboards,  fences,  and  other 
structures  upon  which  advertisements  were  posted.  It  ap- 
pears that  Crawford,  under  agreements  with  the  owners  of 
lots  in  different  parts  of  the  city,  had  erected  upon  the  line  of 
the  lots  structures  similar  to  closely  built  fences,  which  were 
from  eight  to  ten  feet  in  height,  upon  which  to  post  bills  and 
advertisements  of  shows  and  entertainments  which  were  to 
occur  at  his  opera-house  in  the  city.  In  some  cases  structures 
like  fences  which  were  already  upon  the  lots  were  used  by 
him  for  this  purpose,  and  in  other  cases  the  agreements  with 
the  owners  provided  that  the  structures  should  inclose  the  lots 
AS  a  fence.  Many  of  them  had  been  in  use  for  several  years, 
And  in  March,  1890,  the  street  commissioner  notified  Craw- 
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ford  that  Ihey  must  be  taken  down  and  removed  within  five 
days,  so  as  to  conform  with  a  certain  ordinance,  or  the  com- 
missioner would  remove  them.  From  the  testimony  it  ap- 
pears that  most  of  them  were  substantial  and  safe  structures, 
and  the  objection  by  the  city  authorities  was,  not  that  they 
were  insecure,  but  rather  that  they  did  not  comply  with  the 
provisions  of  an  ordinance  previously  passed.  It  provide* 
that  "no  person  shall  erect  any  billboard  or  other  structure 
for  advertising  purposes  unless  the  same  is  placed  at  such 
distance  from  the  line  of  any  street  or  sidewalk  as  shall  ex- 
ceed at  least  five  feet  the  height  of  such  billboard  or  structure; 
nor  shall  any  person  attach  any  sign  or  bulletin  to  any  lamp- 
post '**  in  this  city;  and  any  person  found  guilty  of  violat- 
ing any  provision  of  this  section  shall,  on  conviction,  be  fined 
in  a  sum  not  less  than  three  dollars  nor  more  than  twenty 
dollars  for  each  ofiense,  and  each  day's  continuance  after 
conviction  will  be  deemed  a  separate  and  distinct  offense." 

The  reasonableness  of  this  regulation  and  the  validity  of 
the  ordinance  were  the  principal  subjects  of  contention  in  the 
court  below,  and  the  ones  presented  for  decision  here.  At  the 
end  of  the  trial  the  temporary  injunction  originally  granted 
was  dissolved,  and  the  relief  asked  by  the  plaintiff  was  de- 
nied. 

We  think  the  ordinance  is  not  re3.sonable  nor  valid;  hence 
the  ruling  of  the  court  cannot  be  sustained.  As  has  been 
seen,  it  proscribes  the  erection  or  use  of  any  structure  near 
the  lot  line  for  advertising  purposes,  no  matter  how  substan- 
tial and  secure  it  may  be.  Municipalities  may  be  and  are 
vested  with  large  powers  in  protecting  the  health  and  safety  of 
the  people  and  in  promoting  the  welfare  of  the  public.  They 
have  been  given  authority  to  prevent  and  remove  nuisances, 
to  protect  the  walks  and  ways,  and,  where  they  are  dangerous, 
may  compel  the  owners  of  adjacent  property  to  erect  and 
maintain  railings,  safeguards,  and  barriers  along  the  same. 
They  may  enter  and  inspect  all  dwelling-houses,  yards,  in- 
closurcs,  and  buildings,  to  ascertain  whether  any  of  them  ar» 
in  a  dangerous  state,  and  may  take  down  and  remove  such 
structures  as  have  become  insecure  or  dangerous;  and,  fur- 
ther, may  require  the  owners  of  insecure  and  dangerous  build- 
ings and  other  erections  to  render  the  same  secure  and  safe,  at 
the  owner's  cost.  They  may  regulate  the  use  of  the  streets  and 
public  grounds,  and  may  regulate  or  prohibit  awnings  and 
awning-posts,  and  all  other  structures  projecting  upon  or  over 
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the  street  or  sidewalk.  Fire  limits  may  be  established,  within 
which  the  erection  of  wooden  buildings  or  structures  wliioh 
would  readily  communicate  fire  may  be  prohibited:  Gen, 
Stats,  of  1889,  par.  555.  In  none  of  these  provisions  do  we  find 
Anything  which  warrants  the  city  to  prohibit  the  '**  erection 
of  safe  and  substantial  structures  on  any  portion  of  a  lot,  if 
indeed  any  such  power  can  be  given.  In  general,  it  may  be 
flaid  that  the  owner  of  real  estate  has  the  right  to  erect  such 
buildings  or  other  structures  upon  it  as  he  may  please,  and 
put  the  premises  to  any  use  which  may  suit  his  pleasure,  pro- 
viding that  he  does  not  in  doing  so  imperil  or  threaten  harm 
4o  others:  Tiedman's  Limitation  of  Police  Power,  439.  All 
statutory  restrictions  of  the  use  of  property  are  imposed  upon 
the  theory  that  they  are  necessary  for  the  safety,  health,  or 
comfort  of  the  public;  but  a  limitation  without  reason  or  ne- 
cessity cannot  be  enforced.  In  what  way  can  the  erection  of 
a  safe  structure  for  advertising  purposes,  near  the  front  of  a 
lot,  endanger  public  safety  any  more  than  a  like  structure  for 
some  other  lawful  purpose?  Why  does  the  posting  or  paint- 
ing of  an  advertisement  upon  a  secure  wall  or  structure  ren- 
der it  insecure?  An  owner  may  desire  to  use  a  structure  or 
billboard  for  an  inclosure  of  his  lot,  as  well  as  for  posting  ad- 
vertisements. In  one  instance  that  was  the  desire  and  pur- 
pose of  the  owner  in  this  case.  If  the  wall  or  inclosure  was 
ten  feet  high,  then  under  the  ordinance  the  owner  would  be 
required  to  set  it  back  fifteen  feet  from  the  front  of  the  lot. 
What  reason  is  there  for  the  surrender  or  loss  of  the  use  of 
that  portion  of  the  lot?  Or  why  should  the  pasting  of  a  piece 
of  paper  upon  a  secure  inclosure  make  such  a  loss  necessary? 
Although  the  police  power  is  a  broad  one,  it  is  not  without 
limitations,  and  a  secure  structure  which  is  not  an  infringe- 
ment upon  the  public  safety,  and  is  not  a  nuisance,  cannot 
be  made  one  by  public  fiat  and  then  prohibited:  Yates  v. 
Milwaukee,  10  Wall.  497;  1  Dillon  on  Municipal  Corporations, 
374.  It  is  doubtless  within  the  power  of  the  city  to  prohibit 
the  erection  of  insecure  billboards  or  other  structures,  require 
the  owners  to  maintain  them  in  a  secure  condition,  and  to 
provide  for  their  removal  at  the  expense  of  the  owners  in  case 
they  become  dangerous.  Perhaps  regulations  may  be  made 
with  reference  to  the  manner  of  construction  so  as  to  insure 
safety,  but  the  prohibition  of  the  erection  of  structures  ''** 
«pon  the  lot  line,  however  safe  they  might  be,  would  be  an 
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unwarranted  invasion  of  private  right,  and  is  without  legisla- 
tive authority. 

In  Langan  v.  City  of  Atchison,  35  Kan.  318,  57  Am.  Rep. 
165,  an  insecure  billboard  which  had  been  fastened  to  the 
sidewalk  fell  upon  one  who  was  passing,  and  injured  him. 
It  appeared  to  have  been  in  a  weak  and  insecure  condition 
for  some  time,  and  that  the  oflScers  of  the  city  knew  that  it 
was  not  erected  in  a  safe  and  proper  manner,  and  before  it» 
fall  that  it  was  in  a  condition  to  endanger  persons  passing 
upon  the  sidewalk.  It  was  held  that  the  city  was  liable  in 
damages  for  the  injury,  upon  the  theory  that  it  was  its  duty 
to  keep  the  streets  and  walks  in  a  safe  condition  for  persons 
passing  over  and  along  them.  It  was  further  held  that  it 
was  the  duty  of  the  corporate  authorities  to  remove  or  abate 
any  nuisance,  and  that,  under  the  power  given  to  the  city 
to  prevent  and  remove  nuisances,  and  to  regulate  all  struc- 
tures projecting  upon  or  over  the  streets  or  walks,  it  wa» 
bound  to  remove  or  protect  the  sidewalk  from  the  imperfectly 
constructed  and  insecure  billboard  standing  so  near  the  side- 
walk as  to  fall  upon  it.  This  authority  sanctions  the  regula- 
tion of  such  structures  so  far  as  to  make  them  secure;  but 
nothing  is  said  which  would  justify  the  prohibition  of  the 
erection  of  structures  that  are  absolutely  safe.  None  of  the 
structures  proposed  to  be  removed  extended  beyond  the  lot, 
and  hence  are  not  to  be  regarded  as  if  they  projected  over 
the  street.  The  regulations  as  to  the  erection  and  mainte- 
nance of  such  structures  may  be  made  suflBciently  rigid  to 
fully  protect  the  public;  but  they  must  be  reasonable,  and 
when  they  pass  beyond  the  bounds  of  reason  and  necessity, 
and  impair  private  property  rights,  they  must  be  pronounced 
invalid.  The  unreasonableness  of  the  ordinance  in  question 
is  easily  seen  when  it  is  considered  that  the  mere  posting  of  a^ 
harmless  paper  upon  a  structure  changes  it  from  a  lawful  tO' 
an  unlawful  one.  A  person  may  erect  a  fence  around  his  lot 
without  violating  the  ordinance;  but  just  as  soon  as  an  adver- 
tisement  is  posted  or  painted  '**  thereon  it  is  brought  within 
the  condemnation  of  the  ordinance,  and  the  owner  is  liable 
to  prosecution  and  punishment. 

Treating  the  ordinance  as  unreasonable  and  invalid,  as  we 
must,  the  ruling  of  the  court  below  in  denying  the  injuuctioa 
was  erroneous,  and  hence  there  must  be  a  reversaL 

All  the  justices  concurring. 
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Rial  Propkrtt— Power  of  Mdnicipal  Corporatioit  to  Restrict 
Owner's  Use  op. — An  owner  of  property  cannot  be  prohibited  by  a 
legialatire  body  from  conducting  thereon  a  lawful  business,  nnless  such 
bnsinesa  is  of  such  a  character  as  to  be  a  menace  to  the  surrounding  prop* 
erty  owners:  Ex  parte  WItUweU,  98  Cal.  73;  35  Am.  St.  Rep.  152,  and  note; 
Ex  parte  Sing  Lee,  96  Cal.  354;  31  Am.  St.  Rep.  218,  and  note;  State  v. 
Tenant,  110  N.  C.  609;  28  Am.  St.  Rep.  715,  and  note;  Armstrong  v. 
Medbury,  67  Mich.  250;  11  Am.  St.  Rep.  5S5.  In  the  following  cases  it 
is  held  that  the  owners  of  property  can  nse  it  in  any  manner  they  may 
see  fit,  so  long  as  they  do  not  injuriously  affect  the  rights  of  others:  Dur' 
hamv.  Musaelman,  2  Blackf.  96;  18  Am.  Dec.  133;  Haldemanx.  Brudhart, 
45  Pa;  St.  514;  84  Am.  Dec.  511;  Schwartz  r.  Oilmore,  45  111.  454;  92  Am. 
Dee.  227;  and  Trustea  etc  r.  Spears,  16  Ind.  441;  79  Am.  Dec.  444,  and 
Bote. 
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Keating  v,  Michigan  Central  Kaileoad  Co. 

[97  MlCHIQAN,  154.] 
If  ASTBR  AHD  SERVANT. — A  MASTER  Is  NOT  ResPONSIBLK  rOR  THE  CONSI- 

QUBNOBS  OF  Bad  Advicb  Given  bt  A  Sebtant  whoso  duties  do  not 
include  the  giving  of  advice  and  counsel  generally,  and  the  advice 
given  relates  to  the  conduct  of  another  not  connected  vrith  or  relating 
to  the  business  in  which  the  servant  is  at  the  time  engaged. 
Railroad  Company,  When  Not  Liable  fob  Injckies  Caosed  by  Fol- 
LOWINQ  Advicb  of  Sbrvant. — No  recovery  can  be  had  against  a  rail- 
road company  where  one  of  its  servants  took  a  child  with  him  upon  a 
gravel  train,  of  which  he  was  in  charge,  to  a  place  where  a  siding  was 
in  course  of  construction;  and  later  in  the  day,  while  they  were  sitting 
near  the  track  watching  the  laborers,  the  child  expressed  a  wish  to  go 
home,  and  the  servant  told  him  to  get  on  a  freight  train  which  hap- 
pened to  be  approaching,  and  the  child  thereupon  mounted  a  pile  of 
gravel  by  the  side  of  the  track,  and  when  the  caboose  of  the  freight 
train  came  abreast  of  him,  reached  oat  to  take  hold  of  it,  the  gravel 
•lipped  from  nnder  his  feet  while  be  was  so  reaching  out,  and  he  was 
eonseqnently  thrown  between  th?  wheels  and  seriously  injured. 

Action  against  a  railroad  company  for  personal  injuries. 

Black  and  Dodge^  for  the  appellant. 

If.  V.  and  R.  A.  Montgomery,  for  the  defendant. 

*•*  Montgomery,  J.  This  is  an  action  for  personal  in- 
juries, by  which  the  plaintiff  lost  one  foot  and  received  serious 
injuries  to  the  other.  At  the  time  of  the  alleged  injury  plain- 
tiff was  about  seven  years  of  age.  The  injury  consisted  ia 
being  run  over  by  a  car  of  the  defendant  company,  the  crush- 
ing of  an  ankle,  requiring  amputation  of  that  leg,  and  an  in- 
jury to  the  heel  of  the  other  foot. 
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The  injury  occurred  in  the  city  of  Lansing,  near  the  passen- 
ger depot  of  defendant  at  that  place.  The  defendant's  main 
track  runs  north  and  south  past  the  station.  To  the  west  of 
the  main  line  was  a  sidetrack  in  the  process  of  construction, 
upon  which  defendant  had  a  number  of  men  at  work.  The 
plaintifif  lived  with  his  father  and  mother  about  four  rods 
west  of  the  sidetrack.  On  the  day  of  the  injury,  defendant, 
■while  engaged  in  putting  in  the  sidetrack  west  of  its  main 
track,  was  drawing  sand  and  gravel  with  a  gravel  train  in 
charge  of  one  Harris  and  one  Conners.  In  the  morning  the 
train  had  stopped  in  front  of  plaintiff's  father's  house,  and 
Conners  had  taken  plaintiff  on  the  train  with  him.  At  noon 
plaintifif  went  home  with  some  of  the  men  who  worked  on 
the  *'®  gravel  train  and  boarded  with  his  father.  Conners 
told  him  to  come  back  in  the  afternoon,  and  he  would  give 
him  a  ride.  After  dinner  he  went  back  to  where  the  men 
were  working.  He  carried  water  for  the  men,  and  the  work- 
tnen  took  him  and  another  boy  on  the  train  with  them  to  the 
place  from  which  they  got  their  gravel.  The  gravel  was  un- 
loaded on  the  west  side  of  the  main  track,  and  then  the 
gravel  train  was  backed  upon  a  sidetrack  to  the  east  of  the 
main  track.  Conners  and  the  plaintifif,  between  three  and 
four  o'clock,  were  sitting  on  some  ties  by  the  side  of  the  track, 
looking  at  the  men,  and  just  then  a  freight  train  of  the  de- 
fendant was  seen  coming  down  the  main  track  from  the  north. 
The  plaintiff  told  Conners  that  he  was  hungry,  and  wanted 
to  go  home,  and  Conners  said,  "  Here  comes  the  freight  train, 
you  can  get  on  that.  It  will  go  slow  by  the  house,  and  you 
can  can  jump  oflf."  The  plaintifif  stayed  there  until  the  train 
came  along,  and  Conners  then  said  to  him,  "Get  on  the  back 
car,  caboose."  When  Conners  told  him  to  get  on  the  caboose, 
the  plaintifif  was  about  ten  feet  from  it.  The  brakemen  and 
shovelers  were  standing  around  within  hearing.  The  plaintifif 
went  over  and  got  upon  the  gravel  which  had  just  been  thrown 
oflf  from  the  gravel  train,  and  which  was  piled  about  two  feet 
high,  and  when  the  car  (caboose)  came  by  he  reached  up, 
and  caught  it,  and,  when  reaching  out,  the  gravel  slipped 
from  under  him,  and  he  slid  down  between  the  wheels  of  the 
forward  truck,  and  received  the  injury  for  which  he  seeks  to 
recover. 

The  question  of  first  importance  is  whether  the  defendant 
is  shown  to  be  guilty  of  actionable  negligence.  It  is  the 
theory  of  the  plaintifif  that  the  injury  was  caused  by  the  neg- 
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lect  of  defendant's  agents  to  prevent  the  plaintiff  from  com- 
ing upon  its  grounds;  and,  secondly,  in  not  using  ordinary 
care  when  he  was  upon  such  grounds,  and  in  a  place  of  dan- 
ger, to  prevent  his  injury.  As  preliminary  to  **''  a  correct 
application  of  the  principles  involved,  it  is  important  to  as- 
certain the  proximate  cause  of  the  injury,  and  to  determine 
whether  this  consisted  of  a  negligent  or  wrongful  act  of  any 
servant  of  the  defendant  while  in  the  line  of  his  employ- 
ment. 

It  is  clear  that  the  plaintiff  did  not  receive  his  injury  be- 
cause of  being  permitted  to  be  on  defendant's  grounds,  or 
because  defendant's  agents,  while  acting  within  the  scope  of 
their  employment,  failed  to  prevent  him  from  getting  into 
a  dangerous  position.  The  record  shows  that  the  boy  was  in 
no  danger  until  directed  by  Conners  to  board  the  moving 
train.  There  is  nothing  to  show  that  he  would  have  received 
this  injury,  or  any  other,  from  being  oii  the  gravel  bed  be- 
tween the  tracks.  The  injury  occurred  because  of  his  attempt 
to  catch  hold  of  and  mount  a  moving  car.  To  this  act  he  was 
led  by  the  direction  of  Conners,  and  because  of  this  act  he  was 
injured.  Can  it  be  said  that  Conners  was  in  the  line  of  his 
duty,  or  acting  within  the  scope  of  his  employment,  in  the 
direction  which  he  gave?  No  act  required  of  him  as  foreman 
or  agent  of  the  defendant,  no  act  done  or  thing  omitted  by 
him  or  by  the  other  servants  of  the  company,  in  the  prosecu- 
tion of  their  work,  caused  plaintiff's  injury.  Neither  the  con- 
dition of  the  work  nor  the  manner  of  its  doing  was  the  cause 
of  the  accident.  To  construct  the  sidetrack  was  within  the 
scope  of  Conner's  employment,  and  doubtless  any  injury  in- 
flicted upon  the  plaintiff  recklessly  or  negligently,  in  con- 
nection with  any  service  which  he  was  performing  for  the 
company,  might  be  redressed  in  an  action  against  the  princi- 
pal; but  the  principal  is  not  responsible  for  bad  advice  by  its 
roadmaster  or  servants,  whose  duties  do  not  include  the  giv- 
ing of  counsel  or  advice  generally,  and  when  such  advice 
relates  to  the  conduct  of  another  not  connected  with,  or  relat- 
ing to,  the  business  with  which  the  servant  is  at  the  time  con- 
nected. In  this  case  the  management  of  the  train  by  the 
instrumentality  of  **®  which  plaintiff  was  injured  was  en- 
tirely foreign  to  the  employment  of  the  servant  Conners. 

The  case  differs  in  no  respect  from  what  it  would  be  if  the 
train  inflicting  the  injury  had  been  upon  the  track  of,  and  in 
charge  of,  the  servants  of  another  company.     To  justify  a 
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recovery  in  either  case,  because  of  the  act  of  the  train  men  in 
charge  of  the  freight  train,  it  would  be  essential  to  show  that 
the  servants  in  charge  of  that  train  were  guilty  of  some  negli- 
gence. This,  of  course,  could  not  be  done  under  the  circum- 
stances of  this  case;  hence  the  company  running  that  train 
would  not  be  liable.  Further,  in  determining  whether  this 
was  in  the  line  of  Conners'  employment,  the  fact  that  the 
recklecs  act  induced  by  his  advice  was  the  boarding  of  a 
moving  train  of  cars  with  which  he  had  nothing  to  do,  and 
with  the  control  of  which  he  had  not  been  intrusted,  puts  no 
different  phase  on  his  act  than  would  be  present  in  case  any 
equally  reckless  conduct  had  been  advised,  although  such 
conduct  had  no  relation  to  the  trains  of  defendant.  Suppose 
that  Conners  had  advised  plaintiff  to  grasp  a  live  electric 
wire,  or  to  embark  in  dangerous  waters  in  a  frail  skiff,  would 
the  railroad  company,  because  Conners  was  employed  to 
grade  this  sidetrack,  and  because  the  advice  was  given  while 
the  boy  was  on  the  company's  grounds,  be  answerable  for  the 
wrong.  We  think  not.  The  act  was  the  act  of  Conners  alone^ 
outside  of  every  requirement  of  his  duty.  If  the  plaintiff's 
testimony  presents  the  true  state  of  facts,  Conners  was  guilty 
of  surprising  recklessness,  little  less  blameable  than  would 
have  been  the  act  of  pushing  the  boy  towards  or  under  the 
passing  car;  but  as  the  act  was  disconnected  from  any  duty 
that  he  was  performing  for  the  railroad,  there  was  no  liabil- 
ity on  its  part  for  the  resulting  injury:  See  Chillicothe  v.  Ray- 
nard,  80  Mo.  185. 

This  case  does  not  involve,  as  we  view  it,  the  same  principle 
which  has  been  been  applied  in  the  class  of  cases,  some  of 
**•  which  are  cited  by  plaintiff's  counsel,  where  injury  has 
resulted  from  leaving  a  dangerous  substance  exposed,  or  leav- 
ing a  pitfall  for  others,  or  leaving  dangerous  machinery  in  & 
position  where  children,  acting  upon  childish  instincts,  have 
attempted  its  use  to  their  injury.  These  cases,  of  which 
Powers  V.  Harlow,  53  Mich.  507,  51  Am.  Rep.  154,  is  an  illus- 
tration, are  distinguishable.  Here  there  was  no  fault  in  the 
management  of  the  train.  The  passing  of  the  train  was  a 
condition,  Conners'  wrongful  advice  the  cause,  of  the  injury. 
Nor  do  the  cases  which  hold  that  the  servant  in  charge  of 
machinery,  after  discovery  of  the  presence  of  another,  though 
he  be  a  trespasser,  is  bound  to  use  precautions  to  prevent  any 
injury,  apply,  if  we  are  correct  in  holding  that  the  proximate 
cause  of  the  injury  was  not  any  fault  ot  the  agents  of  the  de- 


832  State  Bank  of  Midland  v.  Byrne.  [Mich. 

fendant  in  charge  of  the  freight  train,  but  the  wrongful  and 
negligent  act  of  Conners,  outside  the  scope  of  his  employment. 

The  judgment  will  be  affirmed. 

The  other  justices  concurred. 


Cases  somewhat  similar  to  the  principal  are  Morris  r.  Brown,  111  N.  Y. 
S18,  7  Am.  St.  Rep.  751,  where  an  employer  was  held  not  liable  for  injuries 
to  a  person  whom  an  employee  had  without  authority  invited  to  ride  on  a 
dump-car:  Cook  v.  Houston  etc  Co.,  76  Tex.  353;  18  Am.  St.  Rep.  52,  where 
a  like  ruling  was  made  in  regard  to  the  death  of  a  child  who  was  invited  on 
board  a  tugboat  by  the  defendant's  employees  against  his  orders,  and 
drowned;  and  Chicago  etc.  Ry.  Co.  v.  West,  125  111.  320,  8  Am.  St.  Rep.  380, 
where  it  was  held  to  be  outside  the  scope  of  an  engineer's  authority  to  invite 
a  person  to  ride  on  bis  locomotive,  and  that  such  person,  if  injured  whila 
riding  on  the  locomotive,  could  not  recover  against  the  company. 


State  Bank  op  Midland  v,  Byrnb. 

[97  Michigan,  178.] 
Payment,  What  Amounts  to. — The  law  requires  payment  in  money,  and 
nothing  else  answers  the  purpose,  unless  accepted  by  the  creditor  or  hi« 
agent,  duly  authorized. 

DXBTOK  AND  CSBDITOR — ExTLNGDISHMENT  01'  DeBT,  WhEH  NoT  EFFECTED. 

A  debtor  who  seeks  to  pay  a  debt  through  his  debtor,  thereby  securing 
hia  own  claim,  acts  at  his  peril,  and  is  not  exonerated  from  his  obliga- 
tion until  his  debtor  performs  his  part  by  satisfying  the  creditor. 
Nsootiablk  Instruments — Payment  of  Dbapp,  What  Does  Not  Amount 
TO. — The  fact  that  it  is  the  understanding  between  a  bank  and  a  depos- 
itor  that  drafts  upon  the  latter,  which  the  bank  receives  for  collection, 
are,  when  accepted  and  passed  back  to  the  bank,  to  be  treated  as  checks 
and  charged  against  his  account,  cannot,  as  against  the  drawer  of  an 
instrument  so  accepted  and  redelivered,  operate  as  payment  thereof. 

Assumpsit. 

James  H.  Lynch  and  D.  D,  Jayne^  of  counsel,  for  the  appel- 
lant. 

M.  H.  Stanford,  for  the  plaintiff. 

***  Hooker,  C.  J.  Plaintiff,  a  bank  at  Midland,  in  this 
state,  on  August  31,  1891,  sent  to  the  Milford  State  Bank,  at 
Milford,  in  this  state,  a  demand  draft  upon  the  defendant, 
Patrick  Byrne,  drawn  by  the  Midland  Salt  and  Lumber  Co., 
the  title  to  which  was  in  the  plaintiff  at  the  time  of  forward- 
ing. The  defendant,  at  that  time,  and  for  several  years  pre- 
vious, had  resided  and  been  engaged  in  active  business  at 
Milford,  and  kept  an  account  with  the  Milford  State  Bank. 
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When  drafts  upon  defendant  were  sent  to  the  Milford  State 
Bank  for  collection,  Mr.  Byrne,  when  he  accepted  the  same, 
wrote  his  acceptance  thereon  in  the  usual  form.  Instead  of 
paying  the  amount  of  the  draft  in  cash,  or  drawing  his  check 
*''*  for  the  same  on  his  account  to  pay  the  draft,  and  taking 
the  draft,  his  uniform  custom  had  been  to  pass  back  to  the 
bank  the  draft,  after  indorsing  his  acceptance  thereon,  and 
the  same  was  treated  and  understood  by  both  Mr.  Byrne  and 
the  Milford  State  Bank  as  in  all  respects  equivalent  to  a  check, 
and  when  he  settled  with  the  bank  at  intervals,  these  accepted 
drafts  were  treated  by  the  bank  as  vouchers. 

When  the  draft  in  question  was  presented  to  Mr.  Byrne  on 
August  31  st,  in  accordance  with  this  understanding  or  cu&* 
tom  with  the  Milford  bank,  he  wrote  his  acceptance  on  the 
Bame,  passed  it  back  to  tlie  bank,  charged  himself  with  the 
amount  of  the  draft  in  his  own  pass  book,  and  paid  no  further 
attention  to  the  matter.  The  draft  in  question  was  a  demand 
draft,  mailed  from  Midland  on  the  31st  of  August,  and  was 
on  the  same  day  presented  and  accepted  by  defendant.  At 
the  time  of  this  transaction,  up  to  and  at  the  time  of  the 
bank  failure,  Mr.  Byrne  had  on  deposit  a  sura  of  money 
considerably  in  excess  of  the  amount  of  this  draft.  The  Mil- 
ford bank  closed  its  doors  soon  after  this  transaction.  It  did 
not  remit  to  the  Midland  bank;  in  fact,  it  made  no  entries  on 
its  books,  except  a  short  memorandum  in  the  collection  regis- 
ter, and  the  accepted  draft  remained  in  the  bank  until  its 
doors  were  closed  on  September  9th  following.  The  bank 
commissioner  found  the  accepted  draft  among  the  papers  of 
the  bank,  and  returned  the  same  upon  September  14th  to  the 
plaintiff,  who  brought  suit  upon  it.  The  only  question  in  the 
case  is  whether  the  transaction  between  the  defendant  and 
the  Milford  bank  was  a  payment  of  the  draft. 

The  counsel  for  both  parties  recognize  the  Milford  bank  as 
plaintifif's  agent  for  the  collection  of  the  draft  It  is  ele- 
mentary doctrine  that — 

"An  agent  authorized  merely  to  collect  a  demand,  or  to 
receive  payment  of  a  debt,  cannot  bind  his  principal  by  any 
arrangement  short  of  an  actual  collection  and  receipt  of  **• 
the  money":  Ward  v.  EvanSj  2  Ld.  Raym.  928;  Ward  v. 
Sviith,  7  Wall.  451;  Pitkin  v.  Harris,  69  Mich.  133;  Hurley 
▼.  Watson,  68  Mich.  531. 

The  most  that  can  be  claimed  for  this  transaction  is  that 
the  defendant,  by  accepting  and  delivering  the  demand  draft, 
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directed  the  Milford  bank  to  pay  the  same,  and  charge  the 
amount  to  his  account,  and  that  the  bank  promised  to  do  so. 
As  between  them,  it  was,  perhaps,  understood  that  defendant 
had  paid  this  draft,  but  it  was  in  law  no  more  than  an  at- 
tempted substitution  of  the  bank  for  himself  as  debtor.  Had 
the  acceptance  been  a  check,  and  the  check  drawn  upon  an- 
other bank  or  private  person,  the  eflFect  would  have  been  in 
law  the  same.  The  law  requires  payment  in  money,  and,  as 
already  shown,  nothing  else  answers  the  purpose,  except  by 
agreement  with  the  creditor,  or  his  agent  duly  authorized  to 
accept  something  else.  As  between  defendant  and  his  bank, 
it  was  clearly  the  latter's  duty  to  honor  his  check  (or  accept- 
ance, which,  under  their  custom,  was  practically  a  check)  by 
payment  of  the  draft,  but  the  creditor  was  no  party  to  that 
transaction.  The  bank  was  plaintiff's  agent  to  collect  the 
money,  not  to  make  an  arrangement  by  which  it  should  as- 
sume the  debt.  A  debtor  who  seeks  to  pay  a  debt  through 
his  debtor,  thereby  securing  his  own  claim,  acts  at  his  peril, 
and  is  not  exonerated  from  his  obligation  until  his  debtor 
performs  his  part  by  satisfying  the  creditor. 

There  are  a  few  authorities  which,  at  first  blush,  might  be 
supposed  to  justify  a  different  conclusion.  Morse  on  Bank- 
ing, section  305,  is  authority  for  the  following: 

"By  custom,  banks  receive  their  own  certificates  of  deposit 
as  payment,  and  such  custom  will  be  judicially  noticed  by 
the  courts,  and  will  justify  a  collecting  bank  in  receiving  its 
own  certificate  of  deposit  in  payment  of  paper  it  holds  for 
collection;  and  the  debtor  is  discharged,  even  though  the 
bank  fails  before  remitting.  And  especially  will  this  be  so 
where  the  owner  of  the  paper  directed  the  ***  bank  to  remit 
by  draft,  for  he  is  presumed  to  have  intended  a  draft  of  the 
collecting  bank." 

The  case  of  British  etc.  Mortgage  Co.  v.  Tibbalh,  63  Iowa, 
468,  is  the  authority  cited  for  this.  It  bases  the  decision 
upon  the  usage  of  banks,  of  which  it  says  courts  will  take 
judicial  notice.  This  was  a  certificate  of  deposit.  If  there 
is  any  usage  by  which  certificates  of  deposit  are  eo  used,  it  is 
plain  that  such  certificates  are  but  the  promise  of  the  bank 
to  pay;  and,  were  it  the  certificate  of  deposit  or  certified  check 
of  another  bank,  it  would  be  the  mere  substitution  of  one  obli- 
gation for  another,  and  it  is  diflBcult  to  see  any  difference 
between  such  a  case  and  one  where  the  certificate  of  deposit 
or  certified  check  is  that  of  the  collecting  bank.     This  hold- 
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ing  18  not  supported  by  citations.  Mr.  Justice  Reed  dissents 
in  an  able  opinion,  adhering  to  the  common-law  rule. 

Another  case,  that  of  Welge  v.  Batty,  11  111.  App.  461,  is 
relied  upon.  Here  the  debtor  drew  a  check  on  the  collecting 
bank,  having  at  the  time  a  deposit  sufficiently  large  to  cover  it. 
The  check  was  received  and  draft  delivered,  and  the  amount 
was  charged  against  the  debtor  on  his  bank  account.  A  draft 
was  sent  by  the  collecting  bank,  but,  before  it  got  around, 
the  bank  failed.  This  was  held  to  be  a  payment,  the  court 
eaying  that  it  would  have  been  an  idle  ceremony  for  the 
debtor  to  draw  his  money  out  of  the  bank,  and  pay  it  back 
again  to  the  bank.  Here,  again,  the  court  cites  no  authority 
to  support  its  decision. 

The  great  weight  of  authority  is  against  these  cases.  The 
payment  by  check,  certificate,  or  what  not  is  not  for  the  con- 
venience of  the  creditor,  and  he  has  no  concern  with  the  fact 
that  it  is  the  custom  of  the  bank  to  take  checks  in  payment. 
The  fact  that  a  debtor  has  a  credit  at  a  bank  is  not  conclusive 
evidence  that  the  bank  has  money  with  which  to  honor  his 
checks.  As  in  this  case,  the  bank  may  be  insolvent  *®*  when 
it  receives  the  check,  and  there  is  no  good  reason  apparent  for 
permitting  the  depositor  of  an  insolvent  bank  to  pay  his  debt 
with  worthless  paper,  thereby  making  his  creditor  a  loser. 
No  custom  should  be  allowed  to  justify  such  a  transaction, 
unless  it  be  in  a  case  where  the  creditor  is  connected  with,  and 
a  party  to,  the  custom.  Many  cases  can  be  found  where  checks 
are  received  and  operate  as  payment,  but  they  are  usually  in 
suits  between  the  creditor  and  the  collecting  bank,  where  a 
different  question  is  involved. 

Upon  the  undisputed  facts  of  this  case  the  plaintifif  was 
entitled  to  the  verdict,  which  the  court  properly  directed. 

Judgment  affirmed. 

McGrath,  LoNa,  and  Grant,  JJ.,  concurred.  Montoouert, 
J.,  did  not  sit.  

Pathsmts  Othbb  Thait  nr  Mokbt,  Ewwkct  or — ^The  genenl  rale  it  that 
payment  mast  be  made  in  money,  where  there  it  no  ralid  agreement  to  the 
contrary:  Vanaickle  v.  Furgeaont  122  Ind.  460;  but  that  it  may  be  made  in 
any  mode  which  the  parties  agree  shall  be  treated  as  the  equivalent  of  a 
money  payment:  Blair  r.  Carpenter,  75  Mich.  167.  This  rule  was  applied 
in  regard  to  a  bill  of  exchange  drawn  by  the  debtor  in  Murray  v.  Oouverneur, 
2  Johns.  Cas.  438,  1  Am.  Deo.  177;  and  to  one  drawn  by  his  agent  in  Taylor 
y.  Conner,  41  Miss.  722;  97  Am.  Deo.  419.  So  also  a  bank  check  is  not  pay- 
ment of  a  pre-existing  debt  until  cashed,  without  an  agreement  to  receive  it 
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M  inch:  Barnet  y.  Smith,  30  N.  H,  256;  64  Am.  Dec.  290;  Strong  v.  King, 
38  HI.  1;  85  Am.  Deo.  336;  Brigga  v.  Holmes,  118  Pa.  St.  283;  4  Am.  St. 
Rep.  697;  Steinkarty.  National  Bank  of  D.  O.  MilU  &  Co.,  94  Cal.  362;  2* 
Am.  St.  Rep.  132;  Good  v.  Singleton,  39  Minn.  340;  Iier,ry  v.  Conley,  48  Aik. 
267;  Comptoir  d'  Escompte  v.  Dresbacli,  78  Cal.  15;  Holmes  v.  Briggs,  131  Pa. 
St.  233;  17  Am.  St.  Rep.  804.  That  debtor  banks  have  a  custom  of  sending 
drafts  as  a  means  of  transferring  money  does  not  imply  that  snch  drafts  are 
accepted  absolutely  as  payment:  Thomas  v.  Supervisors  qf  WestcJiester  County, 
116  J.  Y.  47. 


Ragon  V,  Toledo,  Ann  Arbor,  and  North  Mich- 
igan Railway  Company. 

[97  Michigan,  265.] 

Nbgliobkce,  Pleadiko  in  Actions  for— Therk  Is  No  Variance  wher» 
the  declaration  in  an  action  by  a  railroad  employee  to  recover  damages 
for  personal  injuries  states  that  the  defendant  permitted  a  deep  hole  or 
rut  to  exist  in  the  track,  into  which  the  plaintiff  stepped,  and  the  evi. 
dence  tends  to  prove  that  there  were  several  holes.  This  is  not  a  case 
of  proving  a  number  of  defects  as  a  ground  of  inference  that  another 
distinct  defect  existed,  but  it  amounts  to  showing  that  several  defect* 
existed,  one  of  which  might  have  caused  the  injury. 

Railroad  Comfanie.s,  Duty  of,  to  Furnish  Safe  Appliances  fur  Em- 
ployees.— A  railroad  company  is  required  to  provide  reasonably  safe 
appliances,  and  keep  them  in  repair,  and  provide  a  reasonably  safa 
place  for  the  employee,  so  as  not  to  expose  him  to  annecessary  danger, 
bot  it  is  not  within  the  province  of  courts  or  juries  to  prescribe  the  man- 
ner of  using  its  tracks,  or  the  character  of  its  appliances,  by  verdicts  and 
judgments  which  disregard  its  right  to  conduct  its  business  in  the  mau> 
ner  usual  with  well-managed  roads,  and  as  good  railroading  demands. 

ICastkr  and  Servant— Limit  to  Servants'  Right  of  Recovery  for 
Injuries  Caused  by  Defective  Appliances. — Obvious  imperfections 
in  methods  or  machinery,  existing  at  the  time  of  the  employment,  can* 
not  be  made  the  basis  of  a  liability  in  favor  of  an  employee  who  suffer* 
.  an  injury  in  the  course  of  his  employment,  for  the  reason  that  the  em- 
ployer has  a  right  to  have  and  use  imperfect  methods  and  tools,  and  to 
ask  others  to  enter  bis  employ  to  aid  him  in  snch  use. 

jIasteb  and  Servant — Assumption  of  Risks — An  Employbb  May  Con« 
tract  to  Use  Defective  Machinery,  and  where  he  knows  of  the 
defect,  and  uses  the  machinery  voluntarily,  the  law  warrants  the  infer* 
ence  that  he  assumes  the  incident  risks. 

Hastes  and  Servant — Assubiption  of  Risks,  Limits  of  Doctrine  a» 
TO.— ^The  doctrine  that  a  servant's  want  of  knowledge  of  a  defect  in  th» 
appliances  furnished  by  the  master  precludes  the  inference  of  an  as- 
•nmption  of  risks  and  makes  the  master  liable  does  not  justify  careless- 
ness on  the  part  of  the  servant.  The  aaiter  has  a  right  to  expect  hin> 
to  be  alert  to  inform  himself  of  existing  eonditions,  and  he  cannot  at- 
tack the  master  from  the  shelter  of  anjnstifiable  ignorance  of  the  busi- 
ness, machinery,  and  methods  which  he  is  employed  to  use. 

Railroad  Companies — Servant's  Notice  of  DEFEcr  in  Track,  Effect 
OF. — The  fact  that  a  railroad  company  has  suffered  an  unfilled  space  to 
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remain  between  the  ties  of  a  sidetrack  will  not  enable  a  brakeman  to  re- 
eover  damages  for  personal  injuries,  caused  by  stepping  into  the  hole 
and  being  caught  by  a  car  which  he  was  uncoupling  before  he  could  ex> 
tricate  bis  foot,  if  the  condition  of  the  track  at  the  time  of  the  accident 
was  so  manifest,  that  the  plaiutitf  was,  or  ought  to  have  been,  aware 
that  the  defect  existed. 
Ratlroad  Companies — Care  Required  or  Servant  in  Uncoupling  a 
Car. — A  railroad  company  has  a  right  to  expect  that  a  brakeman  will 
not  step  between  a  moving  car  and  engine  for  the  purpose  of  uncoup- 
ling  them,  without  first  examining  the  character  of  the  roadbed,  and  if 
be  is  injured  by  a  defect  in  the  track,  in  consequence  of  neglecting  this 
precaution,  he  cannot  recover  damages  from  his  employer. 

Action  by  brakeman  to  recover  damages  for  personal  in- 
juries. 

Lyon  and  Hadsall,  and  Alexander  Smithy  of  counsel,  for  the 
appellant. 

Watson  and  Chapman,  for  the  plaintiff. 

••'  Hooker,  C.  J.  The  plaintiff,  a  brakeman  upon  defend- 
ant's freight  train,  obtained  judgment  in  the  circuit  court  for 
an  injury  sustained  by  being  run  over  by  his  train  at  Durand. 
Defendant's  counsel  contend  that  the  judge  should  have 
directed  a  verdict  against  the  plaintiff. 

It  became  necessary  to  leave  a  car  upon  the  defendant's 
sidetrack,  and,  after  setting  the  switch,  the  plaintiff  signaled 
to  the  engineer  to  back  up,  which  he  did,  and  plaintiff  stepped 
between  the  car  and  the  tender  to  uncouple  the  car.  Having 
some  diflBculty,  and  being  near  the  switch,  he  stepped  out  to 
avoid  the  danger  of  walking  over  the  switch  bars,  entering 
again  after  the  car  had  passed  them.  No  one  saw  the  acci- 
dent, but  plaintiff  states  that  he  stepped  into  an  unfilled 
space  between  the  ties,  and  before  he  could  extricate  his  foot 
it  was  caught  by  the  brake-beam  of  the  tender,  at  the  heel, 
and  his  toe  dragged  along  the  track.  At  this  time  he  was 
inside  the  main  track,  and  realizing  that  he  was  near  the 
frog,  he  threw  himself  over  the  rail,  sacrificing  his  foot  rather 
than  his  life. 

At  the  outset  a  question  of  variance  arises.    The  first  count 

of  the  declaration  states  that  defendant  permitted  a  deep  hole 

or  rut  to  exist  in  its  track,  into  which  plaintiff  stepped.     A 

second  count  states  it  as  existing  in  the  sidetrack,  between 

the  ties,  which  space  it  was  defendant's  duty  to  fill  with  dirt. 

The  alleged  variance  consists  in  the  failure  of  the  plaintiff  to 

prove  the  existence  of  any  definite  deep  hole  in  the  track. 
AM.  ST.  bbp.,  vou  xxxvil  -aa 
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He  testifies  that  he  did  not  see  the  hole,  but  that  he  stepped 
in  one,  and  was  ^^^  caught.  He  attempts  no  description  of 
its  size  or  depth,  further  than  to  say  that  he  thought  he  went 
down  about  eight  inches,  and  claims  to  know  there  was  one 
only  by  reason  of  having  stepped  into  it.  He  does  not  fix  the 
exact  location  of  it.  Other  testimony  on  the  part  of  the  plain- 
tiCF  tended  to  show  that  the  spaces  between  the  ties  had  not 
been  filled  with  dirt  in  the  vicinity  of  the  place  of  the  acci- 
dent, and  between  the  place  where  the  foot  was  cut  off  and 
the  switch.  This  testimony  fairly  tended  to  prove  that  the 
Bpaces  were  filled  at  the  middle  of  the  ties,  but  at  the  rail  the 
dirt  was  from  two  to  four  inches  below  the  top  of  the  ties. 
From  the  very  nature  of  railroads,  the  hole  in  the  track  men- 
tioned in  the  declaration  must  have  been  between  the  ties, 
and  evidence  that,  for  a  space  of  twenty  feet  or  more,  the  bal- 
last did  not  fill  the  spaces,  tended  to  prove  the  existence  of  a 
number  of  holes.  Upon  plaintiff's  theory  he  stepped  into  but 
one  hole,  and  the  fact  that  he  could  not  tell  just  where  it  was 
should  not  prevent  recovery  of  his  damages  if  he  were  law- 
fully entitled  to  them.  If  it  turned  out  that  there  were  sev- 
eral holes,  that  fact  was  not  inconsistent  with  his  claim,  but 
tended  to  support  the  allegations  that  a  hole  existed,  and  that 
the  spaces  were  not  filled  with  dirt.  It  is  not  a  case  of  prov- 
ing a  number  of  defects  as  a  ground  of  inference  that  another 
distinct  defect  existed,  but  it  was  showing  that  several  defects 
existed,  one  of  which  might  have  caused  the  injury. 

This  case  went  to  the  jury  upon  two  possible  theories,  viz: 
1.  That  the  plaintiff  stepped  into  a  hole  about  eight  inches 
deep  in  defendant's  track,  which  track  was  otherwise  smooth 
and  in  good  condition;  2.  That  the  roadbed  was  in  bad  con- 
dition for  want  of  ballast,  leaving  places  between  the  ties,  into 
one  of  which  plaintiff  stepped,  and  that  his  foot  was  caught 
by  reason  of  that  fact. 

369  "pjjQ  gj.g|j  count  was  supported  only  by  the  testimony 
of  the  plaintiff,  if  it  can  be  said  to  have  been  supported  by 
proof.  He  testified  that  he  stepped  into  a  hole  about  eight 
inches  deep.  He  said  that,  so  far  as  he  knew,  the  track  was 
otherwise  smooth  and  in  good  repair,  and  that  he  never  saw 
the  hole;  that  he  only  knew  of  its  existence  by  stepping  into 
it.  No  other  evidence  in  the  case  shows  the  existence  of  any 
isolated  or  unusual  hole,  and  this  testimony  was  as  consistent 
with  one  theory  as  the  other,  and  does  not  tend  to  establish 
the  theory  of  an  isolated  or  unusual  pitfall;  and  plaintiff's 
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counsel  seem  to  have  relied  upon  an  ability  to  show  a  general 
want  of  ballast  upon  the  sidetrack  in  the  vicinity  of  the 
accident.  Hence  the  jury  should  not  have  been  permitted  to 
consider  this  theory. 

Upon  the  other  theory,  there  was  proof  that  went  so  far  as 
to  show  that  the  sidetrack  upon  which  the  accident  hap- 
pened was  not  ballasted  to  the  top  of  the  ties  for  their  whole 
length,  but  that,  while  the  dirt  covered  the  tie  in  the  middle 
of  the  track,  it  sloped  towards  the  sides  of  the  track,  so  that, 
at  the  rail,  it  was  from  two  to  four  inches  below  the  iron,  thus 
exposing  the  tie  at  that  point  to  such  depth,  and  that  such 
was  the  condition  in  the  vicinity  of  the  accident,  and  had  been 
«ince  the  road  was  constructed. 

This  raises  the  questions:  1.  Should  the  trial  court  have 
determined,  as  matter  of  law,  that  this  road  was  in  a  reason- 
ably good  condition?  2.  Was  the  plaintiflf  in  a  situation  to 
charge  his  injury  upon  defendant? 

Adjudications  are  not  wanting  upon  the  subject  of  the 
duties  of  masters  in  relation  to  the  machinery  and  places  for 
work  furnished  to  servants;  and  while  a  railroad  company  is 
required  to  provide  reasonably  safe  appliances,  and  keep  them 
in, repair,  and  provide  a  reasonably  safe  place  *'"  for  the 
employee,  so  as  not  to  expose  him  to  unnecessary  danger,  it  is 
not  within  the  province  of  courts  or  juries  to  prescribe  the 
manner  of  using  its  tracks,  or  the  character  of  its  appliances, 
by  verdicts  and  judgments  which  disregard  its  right  to  con- 
duct its  business  in  the  manner  usual  with  well-managed 
roads  and  as  good  railroading  requires.  Accordingly,  it  has 
been  held  that  a  railroad  company  is  under  no  legal  obligation 
to  maintain,  for  the  protection  of  its  employees,  a  station 
agent  at  a  flag  station  where  there  is  an  unblocked  siding; 
nor  is  it  bound  to  change  its  manner  of  using  brakes,  or  to 
adopt  the  most  approved  methods  or  appliances,  or  to  discard 
what  are  not  the  safest  known:  Hewitt  v.  Flint  etc.  R.  R.  Co., 
€7  Mich  61;  Illick  v.  Fli7it  etc.  R.  R.  Co.,  67  Mich.  632;  Fort 
Wayne  etc.  R.  R.  Co.  v.  Gilderaleeve,  33  Mich.  133. 

In  the  case  of  Batterson  v.  Chicago  etc.  Ry.  Co.,  53  Mich. 
125,  128,  a  brakeman  was  injured  while  coupling  cars  at  a 
place  where  the  tiea  were  raised  above  the  surface  of  the 
ground.     It  was  held  that — 

"  The  risk  of  such  imperfections  was  one  of  the  risks  of  the 
business.  It  is  not  shown  or  claimed  that  this  track  was 
unsafe  for  any  of  the  ordinary  uses  of  sidetracks,  and  the 
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accident  did  not  arise  from  any  such  defect.  The  lay  of  the^ 
land  was  such  as  to  be  readily  seen  by  anyone  who  passed 
along  the  track  at  ordinary  times.  The  plaintiff  knew  that 
the  roadbed  there  was  not  ballasted,  and  was  bound  to  know 
that  there  might  be  irregularities  of  surface  anywhere.  The 
chances  of  such  an  accident  were  not  such  as  to  suggest  dan- 
ger as  very  likely.  There  was,  of  course,  a  probability  that 
cars  might  have  to  be  coupled  at  one  place  as  well  as  another, 
and  sometimes  when  there  was  not  much  daylight.  But  the 
company  had  a  right  to  expect  that  every  brakeman  would 
use  reasonable  care  in  examining  his  footings  and  surround- 
ings, and  we  think  that  they  cannot  be  regarded  as  at  fault 
for  not  guarding  against  an  occurrence  which  was  as  likely 
to  happen  in  any  place  where  the  ground  was  uneven,  and  ta 
completely  insure  against  which  would  require  a  sidetrack  to 

be  as  expensively  built  as  a  main  track They  had 

■''*  a  right  to  rest  on  the  probability  that  anyone  would 
know  what  was  generally  to  be  seen  by  his  own  observation, 
or  by  information  from  those  who  were  on  the  spot  working; 
with  him,  and  who  might  fairly  be  expected  to  do  their  duty.'* 

The  opinion  concludes  with  the  following  significant  lan- 
guage: "There  is  much  reason  to  regard  the  accident,  from 
plaintiff's  own  testimony,  as  the  immediate  consequence  of 
his  hand  slipping  from  the  car,  and  of  nothing  else.  But  we 
place  no  stress  upon  this,  because  we  do  not  think  any  case 
is  made  out  of  a  violation  of  duty  to  the  plaintiff  on  the  part 
of  his  employers." 

In  that  case  the  court  practically  said  that  a  jury  should 
not  be  permitted  to  pass  upon  the  question  whether  a  railroad 
company  owed  a  duty  to  its  employees  to  ballast  its  side- 
track where  it  bordered  a  pond,  asserting  that  a  brakeman 
ought  to  expect  to  be  upon  his  guard  against  inequalities  of 
surface  and  uneven  places.  It  will  not  do  to  say  that  this 
decision  was  based  upon  the  admitted  knowledge  of  the  plain- 
tiff, for  the  court  expressly  assert  that  no  duty  existed  to  bal» 
last  the  track,  for  the  reason  that  the  company  had  a  right  to 
suppose  that  its  employees  could  and  would  see  the  condition 
of  the  track,  and  govern  themselves  accordingly,  entering 
between  the  cars  only  where  it  was  safe. 

Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449,  452,  20  Am.  Rep.  552, 
is  another  case  involving  the  same  principle.  A  conductor  of 
a  freight  train,  climbing  up  the  outside  of  a  car,  was  drawn 
against  the  roof  of  a  depot.     At  the  close  of  the  plaintiff'* 
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■evidence  defendant's  counsel  moved  for  a  nonsuit  upon  the 
ground  that  no  actionable  negligence  on  the  part  of  the  de- 
fendant had  been  shown.  The  court  said:  "When  the  de- 
ceased entered  the  employment  of  the  defendant  he  assumed 
the  usual  risks  and  perils  of  the  service,  and  also  the  risks 
and  perils  incident  to  the  use  of  the  machinery  and  property 
of  the  defendant  as  it  then  *'*  was,  so  far  as  such  risks  were 
apparent.  Accepting  service  with  a  knowledge  of  the  char- 
acter and  position  of  the  structures  from  which  the  employees 
might  be  liable  to  receive  injury,  he  could  not  call  upon  the 
defendant  to  make  alterations  to  secure  greater  safety,  or,  in 
case  of  injury  from  risks  which  were  apparent,  he  could  not 
call  upon  his  employer  for  indemnit}'." 

And  in  the  case  of  Hay  den  v.  Smithville  Mfg.  Co.,  29  Conn. 
548,  558,  Ellsworth,  J.,  says:  **  Every  manufacturer  has  a  right 
to  choose  the  machinery  to  be  used  in  his  business,  and  to 
conduct  that  business  in  the  manner  most  agreeable  to  him- 
self, provided  he  does  not  thereby  violate  the  law  of  the  land. 
He  may  select  appliances,  and  run  his  mill  with  old  or  new 
machinery,  just  as  he  may  ride  in  an  old  or  new  carriage,  or 

navigate  an  old  or  new  vessel The  employee,  having 

knowledge  of  the  circumstances,  and  entering  his  service  for 
"the  stipulated  reward,  cannot  complain  of  the  peculiar  taste 
and  habits  of  his  employer,  nor  sue  him  for  damages  sustained 
in,  and  resulting  from,  that  peculiar  service." 

In  De  Forest  v.  Jewett,  88  N.  Y.  264,  a  yard  in  which  the 
deceased  worked  was  drained  by  some  open  ditches  running 
Across  the  road  between  the  ties.  He  should  have  seen  them 
and  known  about  them,  and  it  was  held  that  plaintiff  could 
not  recover:  See  also  Sweeney  v.  Berlin  etc.  Envelope  Co.,  101 
N.  Y.  520;  54  Am.  Rep.  722. 

The  case  of  Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449,  20  Am. 
Rep.  552,  has  a  parallel  in  the  case  of  Illick  v.  Flint  etc.  R.  R. 
Co.,  67  Mich.  682.  This  case  is  even  stronger  in  its  support 
of  defendant's  contention.  A  brakeman  was  climbing  a  lad. 
der  on  the  car  to  set  a  brake,  which  had  been  called  for  by 
the  engineer.  He  was  in  the  line  of  his  duty.  He  was  drawn 
against  a  bridge,  and  killed.  It  was  shown  that  this  bridge 
was  narrower  than  the  standard  width  of  bridges  in  use  at 
the  time.  The  court  held  as  follows:  "The  bridge  was  sound 
and  safe  for  the  passage  of  trains,  without  defect,  and  in  good 
repair.  Whether  it  was  fourteen  or  twenty-four  feet  wide  was 
A  matter  of  no  concern  to  the  *''*  brakeman,  so  long  as  he 
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was  not  required  to  occupy  a  place  of  danger  in  tlie  discharge 
of  his  duties  while  passing  over  it,  and  this  he  was  not  re- 

quired  to  do Railroad  companies  must  be  allowed  to 

use  their  own  discretion  as  to  the  kind  of  bridges  they  will 
use,  and  when  and  under  what  circumstances  they  will  re- 
move or  replace  them,  while  they  are  safe.  Any  other  rule 
would  be  both  unjust  and  oppressive.  As  between  the  em- 
ployers and  employed,  it  is  unquestionably  the  duty  of  a  rail- 
road company  to  provide  a  track  and  equipments  which  shall 
be  reasonably  safe;  but  this  does  not  oblige  the  company  to 
make  use  of  the  latest  improvements,  or  to  change  the  struc- 
tures upon  its  road  so  as  to  conform  to  the  most  recent  or  ad- 
vanced improvements  and  ideas  upon  such  subjects;  neither 

does  good  railroading  require  any  such  thing I  do  not 

think  the  record  discloses  any  fault  or  negligence  on  the  part 
of  the  defendant." 

Mr.  Justice  Cooley  states  the  doctrine  thus:  "  The  terms  ir> 
which  the  proposition  has  been  stated  will  exempt  the  mas- 
ter from  responsibility  in  all  cases  where  the  risks  were  ap- 
parent, and  were  voluntarily  assumed  by  a  person  capable  of 
understanding  and  appreciating  them.  No  employer,  by  any 
implied  contract,  undertakes  that  his  buildings  are  safe  beyond 
a  contingency,  or  even  that  they  are  as  safe  as  those  of  his 
neighbors,  or  that  accidents  shall  not  result  to  those  in  hi» 
service  from  risks  which,  perhaps,  others  would  guard  against 
more  effectually  than  it  is  done  by  him.  Neither  can  a  duty 
rest  upon  anyone  which  can  bind  him  to  so  extensive  a  re- 
sponsibility. There  are  degrees  of  safety  in  buildings  which 
differ  in  age,  construction,  and  state  of  repair,  as  there  are 
also  in  the  different  methods  of  conducting  business,  and 
these,  not  the  servant  only,  but  any  person  doing  business 
with  the  proprietor,  is  supposed  to  inform  himself  about  and 
keep  in  mind  when  he  enters  upon  the  premises":  Cooley  on 
Torts,  551. 

It  would  seem  that  we  may,  from  these  authorities,  deduce 
the  principle  that  obvious  imperfections  in  methods  or  ma- 
chinery, existing  at  the  time  of  the  employment,  cannot  be 
made  the  basis  of  a  liability  in  favor  of  an  employee  who  suf- 
fers an  injury  in  the  course  of  his  ***  employment,  for  the 
reason  that  the  employer  has  a  right  to  have  and  use  imper- 
fect methods  and  tools,  and  to  ask  others  to  enter  his  employ 
to  aid  him  in  such  use,  and  that  in  so  doing  he  does  not  un- 
dertake to  insure  the  employee. 
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Upon  the  theory  of  this  case  which  we  are  now  discussing, 
we  think  there  was  a  failure  to  show  negligence  on  the  part 
of  the  defendant.  The  plaintiff  was,  or  ought  to  have  been, 
familiar  with  the  sidetrack,  and,  if  he  was  not,  common  pru- 
dence dictated  tliat  he  should  not  venture  between  the  mov- 
ing car  and  engine  without  first  looking  under  the  car  to 
examine  the  character  of  the  roadbed,  all  of  which  defend- 
ant had  a  right  to  expect  of  him:  See  Gardner  v.  Michigan 
Cent.  R.  R.  Co.,  58  Mich.  591;  Grand  v.  Michigan  Cent.  R.  R. 
Co.,  83  Mich.  571. 

Inseparably  connected  with  this  question  of  negligence  is 
the  doctrine  that  "the  employee  assumes  the  ordinary  risks 
and  perils  incident  to  his  employment."  It  has  been  impos- 
sible to  avoid  some  discussion  of  it  in  the  foregoing  pages.  It 
is  a  doctrine  as  well  established  as  any  in  the  books,  that  an 
employee  may  contract  to  use  defective  machinery,  and  where 
he  knows  of  the  defect,  and  uses  the  machinery  voluntarily, 
the  law  warrants  the  inference  that  he  assumes  the  incident 
risks.  It  must  not  be  assumed  that  this  doctrine  gives  un- 
limited immunity  to  the  master.  The  doctrine  is  shaded 
down  to  cases  where  the  want  of  knowledge  precludes  the  in- 
ference, and  makes  the  master  liable.  But  this  doctrine  does 
not  justify  carelessness  upon  the  part  of  the  servant.  The 
master  has  a  right  to  expect  him  to  be  alert  to  inform  him- 
self of  existing  conditions,  and  he  cannot  attack  the  master 
from  the  shelter  of  unjustifiable  ignorance  of  the  business, 
machinery,  and  methods  which  he  is  employed  to  use.  Actual 
ignorance  will  not  alone  suffice  to  charge  a  master;  the  igno- 
rance must  also  be  excusable. 

*'•  The  plaintiff  says  he  supposed  the  road  was  smooth, 
and  did  not  know  that  there  were  any  holes  there.  He  had 
been  for  some  time  in  the  defendant's  employ,  passing  and 
repassing  the  yard  and  switch  in  question.  It  is  plain  tliat 
the  condition  of  this  sidetrack  could  be  seen  by  a  casual  ob- 
server. Self-preservation  should  have  prompted  him  to  look 
at  this  track  to  see  whether  it  was  in  such  condition  as  to 
warrant  his  going  between  a  moving  train  and  engine,  though 
he  had  never  seen  the  road  before.  It  was  in  daylight,  and 
he  was  not  encumbered  by  a  lantern.  But,  relying  upon  a 
supposed  condition,  he  tells  us  he  entered,  and  stepped  directly 
into,  the  hole  between  the  ties.  In  addition  to  the  authorities 
cited,  see  Shearman  and  Redfield  on  Negligence,  sec.  185; 
Foley  V.  Chicago  etc.  Ry.  Co.,  48  Mich.  622;  42  Am.  Rep.  481; 
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Piquegno  v.  Chicago  etc.  Ry,  Co.,  52  Mich.  40;  50  Am.  Rep. 
243;  Hathnivny  v.  Michigan  Cent.  R.  R.  Co.,  51  Mich.  253;  47 
Am,  Rep.  569;  Michigan  Cent.  R.  R.  Co.  v.  Austin^  40  Mich. 
247;  Vietsi.  Toledo  etc.  Ry  Co.,  55  Mich.  120;  Tuttle  v.  Detroit 
etc.  Ry.  Co.,  122  U.  S.  189,  and  cases  cited. 

The  jury  should  have  been  directed  to  find  a  verdict  for  the 
defendant. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 

LoNQ  and  Grant,  JJ.,  concurred  with  Hooker,  C.  J. 

Montgomery,  J.  This  case  was  once  before  the  court  on 
demurrer  to  the  declaration,  and  is  reported  in  91  Michigan 
379.  It  was  held  on  demurrer  that  while  "employees  may 
be  chargeable  with  knowledge  that  sidetracks  are  not  always 
perfect,  that  they  are  sometimes  constructed  over  ditches  or 
gullies,  and  are  not  always  ballasted  with  the  same  care  that 
main  tracks  usually  are,"  yet  "railroad  companies  owe  it  to 
their  employees  to  protect  them  from  unnecessary  and  dan- 
gerous pitfalls  and  unusual  conditions." 

The  averment  in  this  declaration  was  that  the  railway  com- 
pany permitted  a  dangerous  hole  to  exist  in  its  track.  *''*  The 
case  has  been  tried  before  a  jury,  and  it  appears  that  the  na- 
ture of  the  defect  consisted  simply  of  a  want  of  proper  ballast- 
ing, the  only  fair  inference  from  the  testimony  being  that 
while  the  track  was  ballasted  in  the  center  to  the  top  of  the 
ties,  at  the  outer  edge  and  near  the  rail  it  was  not  filled  flush 
with  the  ties,  but  that  unfilled  spaces  to  the  depth  of  from 
two  to  four  inches  below  the  rail  were  allowed  to  exist.  The 
accident  occurred  in  the  daytime,  when  the  condition  of  the 
track  was  open  to  the  inspection  of  the  plaintiff.  The  plain- 
tiff had  been  in  the  employ  of  the  defendant  for  at  least  six 
weeks,  and  his  duties  would  take  him  back  and  forth  past  the 
place  of  the  injury.  He  must  be  presumed  to  have  been 
aware  of  the  apparent  condition  of  the  sidetrack,  and  it  was 
further  his  duty  to  use  reasonable  care  in  examining  his  sur. 
roundings  before  attempting  to  uncouple  the  car.  I  think 
this  case  falls  within  the  previous  adjudications  of  this  court: 
See  Batterson  v.  Chicago  etc.  Ry.  Co.,  53  Mich.  125;  Piquegno 
V.  Chicago  etc,  Ry.  Co.,  52  Mich.  40;  50  Am.  Rep.  243.  See 
also  Shearman  and  Redfield  on  Negligence,  sec.  406.  The 
circuit  judge  should  have  directed  a  verdict  for  the  defendant. 

Judgment  reversed,  and  a  new  trial  ordered. 

McGrath,  J.,  concurred  with  Montgomery,  J. 
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Master  and  Servant — Assumptiov  of  Hisks —Servant's  Knowledgb 
OP  Defect. — The  principle  that  a  servant  cannot  recover  damage  for  injuries 
caused  by  a  defect  in  the  appliances  furnished  by  his  employer,  when  he  has 
knowledge  or  reasonable  means  of  knowledge  of  the  existence  of  such  defect, 
is  illustrated  in  the  following  cases  in  this  series:  Buzzell  v.  Laconia  Mfg.  Co., 
48  Me.  113;  77  Am.  Dec.  212;  Oreenleafr,  lUmoia  Cent.  R.  R.  Co.,  29  Iowa, 
14;  4  Am.  Rep.  181;  Scanlon  v.  Bo-tton  etc.  R.  R.  Co.,  147  Mas3.  484;  9  Am. 
St.  Rep.  7.33;  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125;  15  Am.  St.  Rep. 
176;  McDonald  v.  Chicago  etc.  Ry.  Co.,  41  Minn.  439;  16  Am.  St.  Rep.  711; 
Woitnell  V.  Maine  Cent.  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  321;  Fisk  v. 
Central  Pac.  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22;  Rolselh  v.  Smith,  38 
Minn.  14;  8  Am.  St.  Rep.  637;  Kean  v.  Detroit  etc.  Rolling  Mills,  66  Midi. 
277;  11  Am.  St.  Rep.  492;  Nadau  v.  White  River  L.  Co.,  76  Wis.  120;  20 
Am.  St.  Rep.  29;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  North  Dak.  336;  26  Am. 
St.  Rep.  621;  Boss  v.  Northern  Pac.  R.  R.  Co.,  2  North  Dak.  128;  33  Am. 
St.  Rep.  756.  For  other  recent  cases  to  the  same  point,  see  Diehl  v.  Lehigh 
Iron  Co.,  140  Pa.  St.  487;  Bengston  v.  Chicago  etc.  Ry.,  47  Minn.  486;  Paule  v. 
Florence  Min.  Co.,  80  Wis.  350;  Ring  v.  Missouri  Pac.  Ry.  Co.,  112  Mo.  220; 
Knight  v.  Cooper,  36  \V.  Va.  232;  Johnson  v.  Chesapeake  etc  Ry.  Co.,  36  W.  Va. 
73;  Young  v.  Virginia  etc.  Construction  Co.,  109  N.  C.  618;  Oulf  etc.  Ry.  Co.  v. 
Williams,  72  Tex.  159;  Johnson  v.  Ashland  Water  Co.,  77  Wis.  51;  Tilhtson  v. 
Texas  etc.  Ry.  Co.,  44  La.  Ann.  95;  Anderson  v.  Clark,  155  Mass.  368;  Lord 
▼.  Pueblo  etc  Co.,  12  Col.  390;  Burlington  etc  Ry.  Co.  v.  Liehe,  17  Col.  280; 
De  Souza  v.  Stafford  Mills,  155  Mass.  476;  King  v.  Ford  River  L.  Co.,  93 
Mich.  172.  The  rule  is  the  same,  however  dangerous  the  business  may  be, 
and  though  it  may  be  conducted  more  safely  by  the  employer:  Fitzgerald  v. 
Connecticut  etc.  Paper  Co.,  155  Mass.  155;  31  Am.  St.  Rep.  537;  Hatter  v. 
Illinois  C.  Ry.  Co.,  69  Miss.  642;  but  it  cannot  be  shown  as  a  defense  to  an 
action  by  the  injured  emplo'yee  that  it  is  the  general  or  universal  custom  of 
other  masters  to  furnish  defective  implements  or  an  unsafe  place  to  work: 
ffosic  V.  Chicago  etc.  Ry.  Co.,  75  Iowa,  683;  9  Am.  St.  Rep.  518;  Lake  Erie 
ttc  Ry.  Co,  V.  Mugg,  132  Ind.  168.  The  general  rule  was  applied  in  Wilson 
T.  Winona  etc.  R.  R.  Co.,  37  Minn.  326,  5  Am.  St.  Rep.  851,  to  a  case  where 
an  employee,  while  coupling  cars,  caught  bis  foot  ia  a  defective  frog,  and 
waa  killed. 


Crump  v.  Berdan. 

[97  MICHIOAN,  293.] 
KiOOTIABLK  IkSTRITMENTS  TRANSFEaRED  A3  COLLATERAL  SsCCRITr,  RiOHTS 

or  Holders  of. — A  bona  fide  bolder  of  commercial  paper  taken  as  coI> 
lateral  security  for  a  debt,  created  either  before  or  at  the  time  of  the 
transfer,  is  entitled  to  enforce  payment  thereof,  without  regard  to  equities 
existing  between  prior  parties  of  which  he  has  no  notice;  and  when,  in 
an  action  by  such  holder  to  recover  upon  an  instrument  thus  transferred, 
the  maker's  counsel,  at  the  close  of  the  charge  to  the  jury,  suggests  in 
a  colloquy  with  the  trial  judge  that  the  law  is  otherwise,  an  omission  to 
correct  that  suggestion  and  state  the  true  rule  is  reversible  error. 
Kbgotiablk  Instruments — Stipulation  to  Pay  Ikterest,  Effect  op. — 
The  negotiable  character  of  a  promissory  note  is  not  destroyed  by  tha 
insertion  of  a  stipulation  that,  if  it  is  not  paid  when  due,  the  maker  will 
"pay  ten  per  cent  interest  from  date  until  paid." 
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Assumpsit. 

P.  W.  Niskern,  for  the  appellants. 

Smurthwaite  and  Higgins,  for  the  defendant. 

996  Montgomery,  J.  Plaintiffs  brought  suit  on  two  prom- 
issory notes,  amounting  at  the  time  of  the  trial  to  one  hundred 
and  twelve  dollars  and  fifty  cents.  The  plaintiffs  introduced 
the  notes,  and  rested  their  case.  The  defendant  then  offered 
testimony  tending  to  show  that  the  notes  were  given  without 
consideration,  and  were  obtained  by  a  fraud  perpetrated  by 
the  payee,  one  S.  S.  Saunders.  The  plaintiffs,  in  rebuttal,. 
gave  testimony  tending  to  show  that  tho  notes  were  purchased 
by  them  for  value,  before  maturity,  in  good  faith,  and  without 
any  knowledge  on  their  part  of  any  fraud  in  the  procuring  of 
the  notes,  or  of  any  failure  of  consideration.  The  coi.i  t,  in  a 
very  fair  and  full  charge,  submitted  to  the  jury  the  questions 
of  whether  there  was  fraud,  and  whether  the  plaintiffs  pur- 
chased the  notes  in  good  faith  and  for  value  before  maturity. 
Some  criticism  is  made  of  the  charge  upon  these  points,  but 
it  follows  so  closely  the  lines  of  repeated  adjudications  of  this 
court  that  it  is  not  desirable  to  demonstrate  its  correctness  by 
extended  quotations.  At  the  conclusion  of  the  charge,  how- 
ever, the  following  occurred: 

"And  before  the  plaintiffs  can  be  defeated  at  all,  gentle- 
men, you  must  find  fraud — such  fraud  practiced  by  this  man 
Saunders  as  would  have  defeated  the  notes  in  his  hands;  sec- 
ondly, that  these  plaintiffs  had  notice  of  it  or  knowledge  of  it 
before  they  purchased  the  notes. 

"Mr.  Withey,  counsel  for  defendant.  Our  theory  is  that 
they  did  not  buy  them;  that  they  received  them  as  collateral. 

"The  Court.  Suppose  they  were  taken  as  collateral,  in 
good  faith? 

"  Mr.  Withey.  They  were  held  only  as  security,  and  they 
belonged  to  this  man  Saunders  all  the  while.  They  could 
not  recover  them. 

"The  Court.  Now,  gentlemen,  that  is  all  there  is  to  it. 
On  the  law  it  is  a  very  plain  case,  and  on  the  facts  it  presents 
a  question  for  your  solution." 

The  court  not  only  failed  to  correct  the  statement  of  law  by 
Mr.  Withey,  but  by  putting  the  question  as  he  did  in  connec- 
tion with  his  charge,  and  permitting  the  answer  **''  of  Mr. 
Withey  to  stand,  allowed  the  jury  to  draw  the  inference  that 
Mr.  Withey's  statement  of  the  law  was  correct.     As  far  a» 
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there  was  any  testimony  tending  to  show  that  the  notes  were 
received  as  collateral,  is  also  tended  to  show  that  the  plain- 
tiffs parted  with  value  at  the  time  of  this  receipt.  Under  these 
circumstances,  certainly,  the  statement  of  Mr.  Withey  was 
not  a  correct  statement  of  law:  See  1  Daniel  on  Negotiable 
Instruments,  sees.  820-883;  Railroad  Co.  v.  National  Bank, 
102  U.  S.  14;  and  cases  cited  in  note  to  Miller  v.  Finley,  26 
Mich.,  ann.  ed.,  249;  12  Am.  Rep.  306. 

The  notes  in  question  each  provided  for  the  payment  of  a 
certain  sum,  with  interest  at  seven  per  cent,  and  contained 
the  further  stipulation:  "If  not  paid  when  due,  I  agree  to  pay 
ten  per  cent  interest  from  date  until  paid."  It  is  contended 
by  the  appellee  that  this  introduced  an  uncertainty  as  to  the 
amount,  and  that,  therefore,  the  notes  were  not  negotiable,  and 
that,  if  this  be  so,  the  plaintiffs  could  not  have  been  damaged 
by  the  instructions  given.  We  think  there  was  no  such  un- 
certainty as  to  the  amount  as  to  destroy  the  character  of 
negotiability  in  the  instrument.  The  precise  question  is  de- 
cided in  Hope  v.  Barkery  43  Mo.  App.  632;  and  in  Russell  v. 
Klink,  63  Mich.  161,  a  note  containing  a  like  stipulation  wa& 
treated  by  this  court  as  negotiable,  although  the  question  was 
not  discussed.  There  was  not  wanting  the  element  of  cer- 
tainty in  the  note.  There  was  no  date  at  which  the  precis© 
amount  due  upon  the  note  could  not  have  been  determined 
by  an  inspection  of  the  instrument  itself. 

A  discussion  of  the  other  questions  involved  would  not, 
we  think,  be  of  any  material  aid  in  a  new  trial  of  the 
cause. 

For  the  error  pointed  out  the  judgment  will  be  reversed, 
and  a  new  trial  ordered. 

The  other  justices  concurred. 


Keootiablb  Instruments  Traxsferbkd  as  Collateral  Security^ 
Rights  or  Holders  of:  See  monographio  note  to  Origga  y.  Day,  32  Am. 
St.  Rep.  712-714.  Additional  cases  to  the  point  that  such  holders  are 
holders  for  value  are  Berkeley  v.  Tinsley,  88  Va.  1001;  Hodges  v.  Nash,  141 
IIL  391;  Hill  v.  Banks,  61  Conn.  25;  First  Nat.  Bank  v.  Adam,  138  III.  489; 
Levy  V.  Ford,  41  La.  Ann.  873;  Brown  ▼.  Thompson,  73  Tex.  58;  Dearman 
▼.  Trimmier,  26  S.  C.  606;  Helmer  v.  Commercial  Bank,  28  Neb.  474. 

Negotiable  Instruments. — Negotiability  Not  AFFEarEO  by  Pro* 
VISION  OB  Payment  rot  Interest:  Smlh  r.  Crane,  33  Minn.  144;  53  Am. 
Bei>.  20. 
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Dewey   v.   Detroit,    Grand    Haven,   and  Mil- 
waukee Railway  Company. 

[97  Michigan,  829.] 

Railroad  Companies — Fellow-Servants,  Who  Are. — A  brakemaa  and  a 
car  inspector,  whose  duty  it  is  to  inspect  foreign  cars  received  at  a  junc* 
tion  for  transportation  on  the  company's  line,  and  to  see  that  they  are 
properly  loaded  and  in  good  condition,  are  fellow-servants. 

Kailroad  Companies — Duty  to  Furnish  Safe  Place  to  Work,  Limits 
or. — The  duty  of  a  railroad  company  to  furnish  its  servants  with  a  rea- 
sonably safe  place  to  work  cannot  be  extended  so  as  to  make  it  liable 
for  injuries  which  a  brakeman  receives  through  the  negligence  of  a  car 
inspector,  in  not  observing  that  a  car  is  improperly  loaded  whea  it  is  to 
be  put  into  a  train  for  transportation. 

Action  to  recover  damages  for  personal  injuries. 

Dickinson,  Thurher,  and  Stevenson,  for  the  appellant. 

E.  W.  Meddaugh,  for  the  defendant. 

•'•  Long,  J.  October  21,  1890,  the  defendant  received  at 
Holly  from  the  Flint  and  Pere  Marquette  Railroad  Company 
a  car  loaded  with  lumber,  for  the  purpose  of  transporting  it 
to  the  Lake  Shore  and  Michigan  Southern  Junction,  in 
Wayne  county,  at  which  point  it  was  to  be  placed  upon  the 
line  of  the  Wabash  transfer  track.  The  plaintiff  was  in  the 
employ  of  the  defendant  as  a  brakeman,  and  serving  on 
the  train  in  that  capacity.  He  had  worked  for  the  company 
about  one  year.  The  train  reached  the  Lake  Shore  and 
Michigan  Southern  Junction  about  two  o'clock  in  the  morn- 
ing, and  the  car  was  run  upon  the  Wabash  transfer  track. 
It  became  necessary  to  couple  the  car  to  "*  a  flatcar  on  the 
transfer.  For  the  purpose  of  doing  this,  the  flatcar  was 
backed  up  by  the  engine  to  the  loaded  car.  The  plaintiff 
stepped  in  between  to  make  the  coupling,  when  his  body  was 
caught  between  the  two  cars.  In  his  struggle  to  release  him- 
self his  right  hand  and  the  lower  portion  of  his  right  arm 
were  crushed  between  the  bumpers  and  the  drawheads  of  the 
cars,  and  so  mangled  as  to  necessitate  amputation.  It  ap- 
pears that  the  lumber  upon  the  car  received  at  Holly  pro- 
jected at  the  bottom,  at  one  end,  beyond  the  platform  of  the 
car  for  four  or  five  inches,  and  a  distance  upwards  of  a  few 
tiers  only.  This  projection  of  lumber  decreased  the  distance 
between  the  cars,  and  by  it  the  plaintiff  was  caught  as  the 
cars  came  together.  He  claims  to  have  had  no  knowledge 
that  this  lumber  projected  until  the  moment  he  was  caught 


-Oct.  1893.]      Devtey  v.  Detroit  etc.  Ry.  Co.  349 

by  it.     It  was  a  dark  night,  and  he  claims  he  could  not  see, 
even  though  he  carried  a  lantern  at  the  time. 

The  declaration  contained  five  counts.  PlaintiflT's  counsel 
claim  that  his  demand  is  founded  upon  several  distinct 
theories,  all  involving  negligence  on  the  part  of  the  defendant: 

1.  That  he  was  injured  by  reason  of  the  defective  construc- 
tion of  defendant's  flatcar,  which  allowed  the  two  cars  to 
come  so  close  together  that  he  was  caught  between  them,  and, 
in  his  alarm  and  confusion,  had  his  hand  and  arm  caught 
between  the  buffers  and  drawheads. 

2.  That  he  was  injured  by  reason  of  the  projection  of  the 
lumber  beyond  the  end  of  the  Flint  and  Pere  Marquette  car, 
which,  catching  his  body  and  forcing  him  against  the  end  of 
the  flatcar,  so  hurt  and  frightened  him  that,  in  his  struggles  to 
escape,  he  unconsciously  placed  his  hand  and  arm  in  position 
to  be  caught  and  crushed  between  the  buffers  and  drawheads. 

3.  That  by  reason  of  the  combined  eff'orts  of  the  projection 
of  the  lumber  from  the  one  car,  and  the  improper  construc- 
tion of  the  other,  he  was  caught  and  injured. 

4.  That  he  was  injured  by  reason  of  the  necessity  of  pass- 
ing his  hand  and  arm  directly  between  the  faces  of  "*  the 
opposing  buffers,  because  of  their  being  improperly  placed  in 
the  same  horizontal  plane  with  the  drawhead  upon  the  flatcar. 

Upon  the  trial  in  the  court  below  it  was  admitted  that  the 
car  was  received  from  the  Flint  and  Pere  Marquette  Railroad 
Company,  and  that,  at  the  time  it  was  so  received,  defendant 
had  in  its  employ  a  person  known  as  "car  inspector,"  whose 
duty  it  was  to  inspect  all  cars  received  by  defendant  at  Holly, 
and  to  see  that  they  were  properly  loaded  and  in  good  condi- 
tion. After  the  arguments  had  been  concluded,  the  court  be- 
low remarked,  substantially,  that  the  claim  that  the  flatcar 
was  defective  in  construction  passed  out  of  the  case,  for  the 
reason  that  such  defect,  if  it  existed,  was  not  the  proximate 
cause  of  the  injury.  The  court  directed  the  verdict  in  favor 
of  the  defendant,  on  the  ground  that  the  car  inspector  was  a 
fellow-servant  with  the  brakeman,  and,  inasmuch  as  it  did 
not  appear  that  the  company  had  not  used  due  care  in  his 
selection,  it  could  not  be  held  liable  for  his  negligent  inspec- 
tion, even  if  he  were  negligent.  The  case  came  to  this  court 
on  error,  and  was  argued  at  the  April  term,  1892,  and  by  a 
majority  reversed,  and  remanded  for  a  new  trial.  Subse- 
quently a  motion  for  rehearing  was  granted,  and  the  case  has 
now  been  fully  argued  and  further  considered  by  the  court- 
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The  writer  of  this  opinion  joined  in  the  opinion  for  reversal, 
but  since  the  reargument  of  the  case,  and  a  more  full  consid- 
eration of  the  p'rinciples  involved,  and  the  consequences 
attendant  upon  the  rules  then  laid  down,  has  concluded  to 
revise  that  opinion,  and  write  for  affirmance. 

The  rule  that  the  master  must  furnish  the  servant  with  a 
reasonably  safe  place  in  which  to  perform  his  work  has  been 
settled  by  repeated  decisions  of  this  court,  and  in  many  late 
cases:  Van  Dusen  v.  Letellier,  78  Mich.  492;  Morton  v.  Detroit 
etc.  R.  R.  Co.,  81  Mich.  423;  Roux  v.  Blodgett  etc.  Lumber  Co., 
85  Mich.  519;  24  Am.  St.  Rep.  102.  It  is  also  well  settled 
that  this  duty  cannot  '"  be  delegated  to  another,  so  as  to 
relieve  the  master  from  personal  responsibility:  Van  Dusen 
V.  Letellier,  78  Mich.  492;  Morton  v.  Detroit  etc.  R.  R.  Co.,  81 
Mich.  423. 

But  the  real  point  in  controversy  here  is  whether  the  duty 
of  the  master  is  to  be  extended  so  that  he  may  be  made  liable 
for  the  neglect  of  a  car  inspector  in  not  observing  that  a  car 
is  improperly  loaded  when  it  is  to  be  put  into  the  train  for 
transportation.  There  is  no  complaint  here  about  the  car 
itself.  It  was  proper  in  construction,  and  a  safe  car  for  use 
in  that  service.  Upon  the  first  argument  of  the  case  in  this 
court  the  real  point  in  controversy  was  not  so  fully  pointed 
out  and  considered  as  upon  the  reargument,  and  the  case  was 
regarded  as  very  similar  in  principle  to  Smith  v.  Flint  etc.  Ry. 
Co.,  46  Mich.  258,  41  Am.  Rep.  161,  which  Mr.  Justice  Mc- 
Grath  considered  as  virtually  overruled  by  the  later  cases  cited 
above.  There  is,  however,  a  broad  distinction  between  Smith 
V.  Flint  etc.  Ry.  Co.,  46  Mich.  258;  41  Am,  Rep.  161,  and  the 
present  case.  In  the  former  case,  the  injury  complained  of 
was  received  by  reason  of  a  defect  in  the  framework  of  the 
car  itself,  while  here  the  accident  is  attributable  to  improper 
loading.  In  the  later  decisions  the  doctrine  of  Smith  v.  Flint 
etc.  Ry.  Co.,  46  Mich.  258,  41  Am.  Rep.  161,  has  been  doubted, 
and  the  rule  broadly  stated  that  the  master  must  furnish  to 
the  servant  a  safe  place  to  work  and  safe  appliances  to  work 
with.  The  learned  counsel  for  the  defendant  does  not  con- 
tend here  for  the  doctrine  of  Smith  v.  Flint  etc.  Ry.  Co.,  46 
Mich.  258,  41  Am.  Rep.  161,  but  does  claim  that  the  defend- 
ant discharged  its  full  duty  to  the  plaintiff  when  it  furnished 
safe  cars  and  a  competent  inspector;  that,  having  done  this, 
it  could  not  be  held  liable  for  the  negligence  of  the  inspector, 
as  such  inspector  was  a  fellow-servant  of  the  plaintiff. 
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The  contention  of  defendant's  counsel  in  this  respect  is  cor- 
rect. If  a  car  is  out  of  repair,  so  that  it  is  in  a  dangerous 
condition  for  use,  such  fact  might  not  be  observed  by  the  or- 
dinary brakeman,  but  manifest  only  to  a  person  of  skill  in 
that  line.  There  is  some  reason,  therefore,  for  *'*  holding 
the  company  liable,  where  these  circumstances  are  made  to 
appear,  though  a  competent  inspector  be  furnished,  for  the 
master  is  bound  to  furnish  safe  tools  and  appliances  as  well 
as  a  safe  place  to  work,  and  cannot  delegate  the  duty  of  pro- 
viding them,  and  thus  escape  liability.  But,  in  regard  to  the 
proper  loading  of  cars,  quite  a  different  rule  must  necessarily 
prevail.  The  master  must  undoubtedly  exercise  care  in  the 
selection  of  inspectors  to  see  that  cars  are  not  improperly 
loaded  or  overburdened,  so  that  they  are  dangerous  to  em- 
ployees, but,  after  this  has  been  done,  it  cannot  be  claimed 
that  the  master  is  to  be  held  responsible  for  the  faithful  per- 
formance of  the  inspectors'  duty.  Any  other  rule  than  this 
would  make  railroad  companies  insurers  of  the  lives  and 
limbs  of  employees.  In  the  present  case,  the  projection  of 
the  lumber  over  the  end  of  the  car  was  as  apparent  to  the 
brakeman,  if  he  had  taken  the  precaution  to  make  observa- 
tion, as  to  an  inspector.  It  required  no  special  skill  or  train- 
ing to  ascertain  the  fact.  The  duties  of  a  brakeman  are  known 
to  be  dangerous,  and  when  one  enters  such  service  he  must 
be  held  to  have  assumed  the  risks  of  the  employment.  He 
must  exercise  care  of  himself  in  going  between  moving  cars  to 
make  couplings. 

In  an  exhaustive  opinion  by  Mr.  Justice  Brewer  in  Balti- 
more etc.  R.  R.  Co.  V.  Baugh,  149  U.  S.  368,  the  doctrine  here 
enunciated  is  treated,  and  a  like  conclusion  reached. 

A  case  involving  the  same  principle  was  before  the  court  of 
appeals  of  New  York,  and  decided  in  1889:  Ford  v.  Lake  Shore 
etc.  Ry.  Co.,  117  N.  Y.  638.  It  appeared  that  cars  known 
as  "gondola  cars,"  generally  used  for  carrying  coal,  and 
■which  had  boxes  from  eighteen  to  twenty-four  inches  high, 
were  loaded  with  lumber.  The  company  had  furnished  suit- 
able stakes,  which  could  have  been  properly  fastened  inside 
of  the  "*  boxes.  Where  the  ends  of  the  boxes  were  station- 
ary, one  end  of  the  timber  was  laid  down  in  the  bottom  of  the 
car,  and  the  other  end  projected  over  the  end  of  the  box  in 
cases  where  the  timber  was  longer  than  the  box.  The  lum- 
ber was  piled,  after  it  reached  the  top  of  the  box,  so  that  one 
piece  overlapped  another,  the  pile  thus  constantly  growing 
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narrower  across  the  top.  The  cars  were  loaded  under  th»^ 
direction  of  a  foreman  of  great  experience,  and,  although  they 
were  not  regular  lumber  cars,  they  were  much  used  for  carry- 
ing lumber  for  short  distances.  Plaintiff's  intestate,  a  switch 
man,  was  injured  by  the  lumber  on  one  of  the  cars  falling 
upon  him.  The  cars  had  been  properly  inspected,  before 
being  sent  out,  by  proper  and  competent  inspectors.  It  was 
held  that  the  sole  cause  of  the  injury  was  the  improper  load- 
ing of  the  car  through  the  failure  of  the  employees  to  use  tha 
stakes  furnished  by  the  company,  and  that  those  employees 
were  the  fellow-servants  of  the  deceased,  for  whose  careless- 
ness the  defendant  was  not  responsible. 

The  same  doctrine  was  also  laid  down  in  Byrnes  v.  New 
York  etc.  R.  R.  Co.,  113  N.  Y.  251.  There  the  plaintiff's  intes- 
tate was  in  defendant's  employ  as  a  brakeman.  A  car  loaded 
with  lumber  at  a  way  station  was  to  be  attached  to  the  train. 
It  was  being  moved  by  an  engine  from  the  switch  to  the  main 
track.  Plaintiff's  intestate  got  upon  it  to  stop  it,  but,  in  con- 
sequence of  the  improper  manner  in  which  the  car  was  loaded^ 
the  brake  was  rendered  useless,  a  collision  occurred,  and  he 
was  thrown  from  the  car  and  killed.  In  an  action  to  recover 
damages,  it  appeared  that  the  car  and  its  appliances,  before 
it  was  loaded,  .were  in  good  condition.  By  the  defendant's 
rules  it  was  made  the  duty  of  the  station  master  either  to  in- 
spect the  car  himself  or  have  some  one  do  so  before  it  was 
taken  out.  Had  this  been  done,  the  improper  loading  would 
have  been  discovered.  It  was  held  that,  defendant  having 
provided  "*  a  safe  car,  and  a  system  and  competent  man 
for  its  inspection,  it  was  not  liable  for  injuries  resulting  to  a  co- 
employee  from  neglect  of  their  duty.  This  rule  was  also  laid 
down  in  the  following  cases:  Toledo  etc.  Ry.  Co.  v.  Black,  88  111. 
112;  Louisville  etc.  R.  R.  Co.  v.  Gower,  85  Tenn.  465;  Northern 
Cent.  Ry.  Co.  v.  Husson,  101  Pa.  St.  1;  47  Am.  Rep.  690. 

The  court  below  was  correct  in  ruling  that  the  defective 
condition  of  the  flatcar,  if  it  was  defective,  had  no  bearing  in 
the  case.  The  plaintiff's  injury  was  produced  by  the  de- 
fective loading,  and  not  by  any  defect  in  the  car. 

The  judgment  must  be  aflBrmed. 

Hooker,  C.  J.,  and  Grant,  J.,  concurred  with  Long,  J. 

Montgomery,  J.  I  concur  in  the  result  reached  by  Mr. 
Justice  Long.  My  reasons  are  set  forth  in  my  opinion  on  th» 
former  hearing. 
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McGrath,  J.,  delivered  a  dissenting  opinion  in  which  he  referred  to  a 
large  number  of  cases  decided  in  Michigan  and  other  states,  particularly 
Broum  t.  Oilchriat,  80  Mich.  56;  20  Am.  St.  Rep.  496;  SadowsJd  v,  Michigan 
Car  Co.,  84  Mich.  100;  Flike  v.  Boston  etc.  R.  R.  Co.,  63  N.  Y.  549;  J  3  Am. 
Rep.  545;  Bxishby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  374;  1  Am.  St.  Rep. 
844.  In  the  last  of  these  cases  the  drop-stakes  furnished  by  a  shipper  to 
secure  a  load  of  lum1)er  on  a  flatcar  were  held  to  be  appliances  within  the  rule 
which  requires  a  master  to  furnish  his  servant  with  safe  instrumentalities  for 
doing  the  work  assigned  to  him.  The  learned  judge  then  proceeded  as  follows: 
"  The  simple  question  in  this  case,  it  seems  to  me,  is  whether  the  obligation 
of  the  master  includes  within  its  scope  the  duty  of  providing  cars  so  loaded 
that  brakemen  may  perform  their  duties  in  respect  to  them  without  greatly 
increased  hazard — whether  the  plaintiff  in  this  case  can  be  said  to  have  been 
famished  with  proper  facilities  for  his  work.  The  duty  of  inspecting  the 
oar  itself,  and  that  of  the  inspection  of  its  condition  with  its  load  upon  it, 
have  a  common  origin.  Both  spring  from  the  duty  of  protection  which  the 
master  owes  to  the  servant.  There  is  no  ground  for  saying  that  one  of 
these  duties  may  be  delegated  so  as  to  relieve  the  master  from  all  liability, 
and  that  the  other  may  not;  nor  is  there  reason  in  saying  that  the  person 
who  inspects  the  car  itself,  its  appliances,  and  instrumentalities,  with  refer* 
ence  to  the  safety  of  those  engaged  in  its  transportation,  is  not  a  fellow* 
servant,  while  he  who  inspects  the  loaded  car  for  like  purpose,  and  to  see 
whether  it  affords  proper  facilities  for  the  performance  of  the  duties  which 
mnst  necessarily  be  performed  in  its  transportation,  is  a  fellow-servant.  In 
the  present  case,  both  duties  were  delegated  to  the  same  person,  both  are 
performed  with  reference  to  the  same  end,  and  the  person  to  whom  delegated 
must  be  held  in  the  performance  of  each  to  occupy  the  same  relation  to 
plaintiff  and  defendant.  It  certainly  cannot  be  said  that,  with  reference  to 
stationed  machinery,  belting,  shafting,  and  gearing,  the  master  must,  at  his 
peril,  provide  the  necessary  guards  and  coverings,  and  arrange  the  sur. 
roundings  so  as  to  render  the  place  reasonably  safe,  yet,  as  to  a  train  of 
cars,  between  which  a  brakeman  is  required,  in  the  ordinary  discharge  of 
his  duties,  to  go,  while  one  section  is  being  driven  against  a  standing 
section  or  car  so  loaded  as  to  render  the  position  of  the  brakeman  one  of 
greatly  increased  hazard  to  life  or  limb,  the  master  may,  in  case  of  injury 
escape  liability.  The  employment  is  at  best  a  dangerous  one.  It  is  as  es- 
sential to  the  protection  of  the  brakeman  that  these  spaces  be  kept  clear 
as  that  the  spaces  be  provided.     This  danger  can  be  guarded  against.** 

Railroad  Companies. — Fellow-Skbvants,  Who  Aeb:  See  generally 
notes  to  Fiak  r.  Central  Pae.  R.  R.  Co.,  1  Am.  St.  Rep.  31-33,  and  Tiemey  t. 
Minneapolis  etc  R.  R.  Co.,  53  Am.  Rep.  45.  A  brakeman  and  a  car  inspector 
were  held  to  be  fellow-servants  in  Philadelphia  etc  R.  R.  Co.  v.  Hughes,  119 
Pa.  St.  301:  Contra:  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439;  10 
Am.  St.  Rep.  67.  Nor  are  a  car  inspector  and  a  car  coupler  fellow-servants: 
Tiemey  v.  Minneapolis  etc.  R,  R.  Co.,  33  Minn.  311;  63  Am.  Rep.  35. 

Railroad  Companies. — Duty  to  Furnish  Servants  With  Safb  Placb 
TO  Work  does  not  extend  to  the  loading  of  cars,  the  danger  which  an  em« 
ployee  runs  from  improper  loading  being  deemed  one  of  the  ordinary  risks 
which  trainmen  assume:  Jacksonville  etc.  Ry.  Co.  v.  Oalvin,  29  Fla.  636,  cit- 
ing Toledo  etc  Ry.  Co.  r.  Black,  88  111.  112;  Louisville  etc  R.  R.  Co.  v.  Qower, 
85  Tenn.  465;  Noi-thern  Cent.  Ry.  Co.  T.  Husson,  101  Pa.  St.  1;  47  Am.  Rep. 
690;  Day  v.  Toledo  etc  Ry.  Co.,  42  Mich.  623:  Contra-.  Hough  v.  Chicago  etc 
■By.  Co.,  73  Iowa.  66;  Hamilton  v.  De*  Momet  Valley  B.  B.  Co.,  36  Iowa,  31. 
AK.  Sx.  RBF,  Vol.  XXXVII.  -28 
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Van  Dusan  v.  Grand  Trunk  Railway  op  Canada. 

[S7  MiCHlOAM,  439.) 

Railroad  Companies. — A  Requlation  Kequirino  the  Prodcctioit  or  ▲ 
Ticket  as  evidence  of  the  right  to  ride  is  reasonable,  and  one  with  which 
the  traveling  public  is  assumed  to  be  familiar. 

Railroad  Companies— Expulsion  of  Passenqer  for  NoNPRODircrnoir 
of  Ticket— Measure  of  Damages. — When  the  conductor  of  a  train, 
in  taking  up  one  of  the  coupons  of  a  return  ticket,  neglects  to  give 
the  holder  a  check  which,  by  the  regulations  of  the  company,  is  made 
the  sole  evidence  of  his  right  to  continue  his  journey  beyond  a  junction 
station,  at  which  he  is  to  change  cars,  and,  upon  the  failure  of  the  pas- 
senger to  produce  a  check  after  such  change  of  cars,  the  second  conductor 
insists  on  his  paying  his  fare,  and  in  consequence  of  his  refusal  to  do  so, 
ejects  him  from  the  train  without  unnecessary  force,  he  cannot  recover 
more  than  the  value  of  the  ticket  of  which  he  has  been  wrongfully  de* 
privod  by  the  mistake  of  the  first  conductor,  the  evidence  showing  that 
be  had  sufficient  money  to  pay  his  fare,  and  actually  proceeded  to  his 
destination  by  a  later  train  on  the  same  day. 

Action  oq  the  case  for  ejection  from  the  defendant's  train. 

Charles  W.  Casgrain,  for  the  appellant. 

E.  W.  Meddaugh  and  L.  C.  Stanley^  for  the  defendant. 

***  Montgomery,  J.  The  plaintiff  purchased  a  ticket  over 
the  defendant'?  road  from  Detroit  to  Trenton,  Canada,  and 
return.  This  ticket  consisted  of  two  parts,  each  complete  in 
itself — a  coupon  or  ticket  from  Detroit  to  Trenton,  and  a  re- 
turn ticket  from  Trenton  to  Detroit.  The  custom  of  the  com- 
pany was  for  the  conductor  of  the  train  running  from  Detroit 
to  Port  Huron  to  take  up  the  going  portion  of  the  ticket,  and 
give  the  passenger  a  check  to  be  used  between  Port  Huron 
and  Trenton  as  evidence  of  his  right  to  ride.  On  reaching 
Port  Huron  the  plaintiff  changed  cars,  and  boarded  the  regu- 
lar train  from  Port  Huron  to  Trenton.  On  being  asked  for 
his  ticket  by  the  conductor  of  this  train,  it  was  discovered 
that  he  had  no  check  entitling  him  to  ride  from  Port  Huron 
to  Trenton,  the  only  ticket  in  his  possession  being  the  return 
ticket  from  Trenton  to  Detroit.  The  plaintiff  stated  that  the 
ticket  from  Detroit  to  Trenton  had  been  taken  up  by  the 
former  conductor  in  charge  of  the  train  from  Detroit  to  Port 
Huron,  and  no  check  had  been  given  him.  The  conductor  of 
the  Trenton  train  stated  to  the  plaintiff  that  he  must  have  a 
ticket  for  the  distance  covered  by  his  route  or  the  fare  in 
money,  and,  on  the  plaintiff's  refusal  to  pay  his  fare,  he  was 
ejected  from  the  train.    No  unnecessary  force  was  used.    The 
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plaintiff  brought  this  action  on  the  case,  and  was  limited  to 
a  recovery  of  the  value  of  his  ticket  of  which  he  had  been 
wrongfully  deprived  by  the  first  conductor. 

In  this  there  was  no  error.  The  plaintifi',  on  discovering 
that  the  ticket  which  he  had  received  from  the  company's 
agent  had  been  wrongfully  taken  up  by  the  first  conductor 
without  furnishing  him  the  requisite  evidence  of  his  right  to 
ride  from  Port  Huron  to  Trenton,  had  no  **'  right  to  insist 
upon  riding  upon  the  Trenton  train  without  producing  any 
evidence  of  his  right.  To  hold  otherwise  would  be  to  incite 
unseemly  contests.  The  rule  requiring  the  production  of  a 
ticket  as  evidence  of  the  right  to  ride  is  reasonable,  and  is 
one  with  which  it  must  be  assumed  the  traveling  public  is 
familiar.  In  the  present  case  the  failure  of  the  former  con- 
ductor to  furnish  plaintiflf  a  check  was  evidently  a  mistake, 
and  the  pluintifi",  without  discovering  the  mistake,  had  taken 
his  seat  in  the  train  from  Port  Huron  to  Trenton,  he  at  the 
time  not  possessing  any  evidence  of  his  right  to  ride.  Upon 
discovering  this  mistake,  his  remedy  was  not  by  insisting 
upon  a  further  breach  of  duty  or  of  the  rules  of  the  company 
by  the  conductor  in  charge  of  the  Trenton  train.  On  the  con- 
trary, it  was  his  duty  to  leave  the  train  peaceably  or  pay  his 
fare,  and  to  seek  his  remedy  for  damages  resulting  from  either 
necessity  as  the  situation  at  the  time  required.  But  the  evi- 
dence shows  that  he  had  the  money  with  which  to  pay  his 
fare,  and  did  so,  and  proceeded  by  a  later  train  after  being 
ejected.  As  he  was  not  entitled  to  ride  upon  the  train  in 
question,  it  is  apparent  that  the  damages  which  he  suflered 
by  the  fault  of  the  first  conductor  are  covered  by  a  recovery 
of  the  amount  of  fare  which  he  was  compelled  by  his  fault  to 
pay.  The  ruling  of  the  trial  judge,  in  accordance  with  the 
views  herein  expressed,  is  fully  sustained  by  the  former  rul- 
ings of  this  court:  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37 
Mich.  342;  26  Am.  Rep.  531;  Mahoney  v.  Detroit  Street  Ry. 
Co.,  93  Mich.  612;  32  Am.  St.  Rep.  528;  ThovMis  v.  Chicago 
etc.  Ry.  Co.,  72  Mich.  355;  Heffron  v.  Detroit  City  Ry.  Co.,  92 
Mich.  406;  31  Am.  St.  Rep.  601. 

The  case  is  not  one  where  the  ticket  on  its  face  was  appar- 
ently good,  and  where  it  was  so  understood  by  the  passenger, 
as  was  the  case  in  Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  53 
Mich.  121;  64  Mich.  631;.  8  Am.  St.  Rep.  859.  On  the  con- 
trary, in  the  present  case  no  ticket  was  produced  between 
Port  Huron  and  Trenton.     It  was  argued  that  as  the  plaintiff 
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had  the  **'  return  coupon,  the  conductor  should  have  ac- 
cepted his  statement  that  the  original  ticket  had  been  taken 
up;  but,  apart  from  the  fact  that  this  is  not  the  evidence  re- 
quired by  the  rules  of  the  company,  it  is  apparent  that  the 
evidence  afforded  by  the  possession  of  the  coupon  would  not 
be  conclusive.  For  aught  that  then  appeared  to  the  conduc- 
tor, another  passenger  on  the  same  train  may  have  used  the 
check  between  these  two  points  before  the  return  coupon  was 
presented  to  him. 

The  judgment  will  be  affirmed,  with  costs. 

Hooker,  C.  J.,  Long  and  Grant,  JJ.,  concurred.  Mc- 
Grath,  J.,  did  not  sit.  

lu  Rmser  v.  North  Park  Street  Ry.  Co.,  97  Mich.  565,  an  analogoai  qaes* 
tion  was  presented  to  the  same  court.  There  it  appeared  that  under  exist* 
ing  contracts  between  two  street  railway  companies  the  payment  of  a  single 
fare  entitled  passengers  to  a  continuous  ride  over  both  lines.  The  tickets 
issued  consisted  of  two  coupons,  separated  by  a  perforated  line,  each  coupon 
designed  to  be  taken  by  the  conductor  of  the  proper  road.  Each  coupon  had 
the  following  printed  upon  it:  "V.  0.  St.  k  C.  Ry.  Co.  A.  J.  Bonne, 
Pres't."  Upon  the  lower  were  the  words:  "  City  Hall  to  North  Park  Ry. 
Depot."  Upon  the  upper  were  the  words:  "North  Park  Ry.  Depot  to  North 
Park."  The  plaintiff  boarded  one  of  the  cars  of  the  Valley  City  Street  and 
Cable  Railway  Company,  the  conductor  of  which  took  his  ticket,  and  so  neg- 
ligently  tore  the  coupons  apart  that  the  words  upon  the  upper  one,  which 
showed  the  limits  of  the  trip  permissible  on  the  defendant's  line,  were  left 
upon  a  fragment  attached  to  the  lower  one.  The  conductor  of  the  defend* 
ant's  car  refused  to  accept  the  coupon  in  this  mutilated  condition,  and  re> 
quired  the  plaintiff  to  get  ofi^  which  he  did,  although  he  had  money  and 
might  have  paid  his  fare  had  he  been  so  disposed.  Upon  these  facts  the 
supreme  court  affirmed  a  judgment  of  the  circuit  court  for  the  plaintiff,  giv> 
ing  him  one  dollar  damages.  Hooker,  C.  J.,  made  the  following  remarks: 
"  They  [the  tickets]  were  of  peculiar  color  and  print,  and  susceptible  of 
easy  recognition.  A  conductor  should  have  no  difficulty  in  identifying  • 
fragment  as  a  portion  of  such  ticket,  with  the  office  and  use  of  which  be  must 
be  supposed  to  be  familiar.  After  inspecting  the  tickets  we  have  no  hesita* 
tion  in  saying,  as  matter  of  law,  that  the  conductor  was  bound  to  know  that 
the  fragment  was  a  portion  of  a  genuine  ticket  used  upon  his  line,  which,  if 
whole,  would  have  entitled  the  plaintiff  to  a  ride.  It  was  evidence  that  some 
one  had  paid  a  fare.  It  is  said  that  the  conductor  was  not  obliged  to  take  this- 
because  it  was  mutilated;  that  it  did  not  show  the  destination,  and  that  to 
require  it  would  subject  the  defendant  to  the  danger  of  having  fractions  of 
tickets  used  fraudulently.  We  think,  however,  that  there  was  no  reason  for 
the  belief  that  the  other  part  had  been  or  could  be  used  illegally.  When  the 
upper  portion  of  the  coupon  was  produced  by  a  passenger,  the  natural  infer- 
ence would  be  that  the  mutilation  was  the  result  of  carelessness.  The  ab« 
sence  of  the  upper  half  would  be  a  different  matter,  and  could  be  accounted 

for  in  no  such  way Neither  could  there  be  any  uncertainty  about 

the  destination,  as  such  tickets  covered  the  whole  length  of  the  road  between 
the  points  named." 
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Railroad  Companie3.— Regulation  Rkqcirino  Production  or  Tickets 
Whin  Demanded  is  reasonable:  Illinois  Cent.  R.  B.  Co.  r.  Whittemore,  43 
m.  420;  92  Am.  Deo.  138;  Poole  v.  JSIorthem  Pac.  R.  R.  Co.,  16  Or.  261;  8 
Am.  St.  Rep.  289.  A  passenger  who  has  once  surrendered  his  ticket  at  tho 
request  of  the  company's  servant  cannot  be  required  either  to  produce  tha 
ticket  when  again  called  upon  for  it  or  to  pay  fare  as  a  condition  of  remain- 
ing  on  the  train:  Georgia  R.  R.  etc.  Co.  v.  Eskew,  86  Ga.  641;  22  Am.  St. Rep. 
490.  So,  too,  a  passenger  holding  the  wrong  end  of  a  round-trip  ticket,  re- 
turned to  him  by  tlie  conductor's  mistake,  and  giving  a  reasonable  explana- 
tion of  the  mistake,  is  entitled  to  be  carried  according  to  the  real  contract; 
»nd  a  regulation  making  the  ticket  the  only  evidence  of  bis  right  to  travel 
on  the  train  is  unreasonable:  Kansas  City  etc.  R.  R.  Co.  v.  Riley,  68  Miss. 
765,  24  Am.  St.  Rep.  309.  On  the  other  hand,  it  was  held  in  Ywton  r.  Mil' 
waukee  etc  Ry.  Co.,  54  Wis.  234,  41  Am.  Rep.  23,  that  if  a  passenger  asks  a 
conductor  for  a  stopover  ticket,  and  by  his  mistake  receives  only  a  trip 
check,  the  second  conductor  may  lawfully  eject  him  for  nonpayment  of  fare. 
So,  too,  if  one  enters  a  train,  mistakenly  believing  that  he  has  in  bis  posses- 
sion a  ticket  issued  by  another  company,  which,  according  to  a  custom  of 
the  company  operating  the  train  in  question,  would  be  accepted  for  passage 
thereon,  he^may  be  compelled  to  pay  his  fare  or  leave  the  train:  Ham  v.  Del- 
atoare  etc.  Canal  Co.,  142  Pa.  St.  617.  In  Townsend  v.  New  York  Cent,  etc 
R.  R.  Co.,  56  N.  Y.  295,  15  Am.  Rep.  419,  the  facts  were  very  similar  to 
those  in  the  principal  case,  and  a  like  decision  was  rendered. 

Railroad  Companies — Damages  Recoverable  for  Wrongful  Expul. 
«iON. — In  Georgia  R.  R.  etc.  Co.  v.  Dougherty,  86  Ga.  744,  22  Am.  St.  Rep. 
499,  a  passenger  who  received  a  wrong  ticket  through  the  mistake  of  the  ticket 
agent,  and,  having  no  money  to  pay  his  fare,  was  ejected  from  the  train,  was 
allowed  vindictive  damages.  Under  ordinary  c'rcumstances  the  measure  of 
damages  for  a  wrongful  expulsion,  without  needless  violence  or  insult,  and 
from  which  no  bodily  injury  results,  is  the  cost  of  a  ticket  to  the  passenger's 
destination,  together  with  an  allowance  for  such  damages  as  actually  result 
from  loss  of  time:  Gorman  v.  Southern  Pac  Co.,  97  Cal.  1;  33  Am.  St.  Rep. 
167. 


La  Duke  v.  Township  op  Exeter. 

[97  Michigan,  4S0.] 

l}>OLiOKNOB — Proximate  and  Remote  Cause. — The  negligence  of  a  town* 
ship  in  failing  to  keep  one  of  its  bridges  in  repair  is  the  proximate  causa 
of  injuries  received  by  a  traveler  in  attempting  to  control  the  struggles 
of  his  horse  after  it  has  caught  its  feet  in  a  hole  in  such  bridge. 

Damages  for  Permanent  Injury,  Under  What  Allegations  Recover. 
ABLE. — A  declaration  which  expressly  says  that  a  horse  was  greatly  in- 
jured aud  damaged,  and  became  sick,  bruised,  etc.,  and  so  remained  for 
a  long  space  of  time,  during  which  the  plaintiff  was  put  to  great  expense 
in  taking  care  of  the  animal,  and  was  deprived  of  its  use,  permits  tha 
recovery  of  damages  for  tha  permanent  injury  to  such  horse,  as  well  as 
the  value  of  his  services  while  disabled. 

IfxoLioENCR — Declaration,  When  Sufficient  to  Support  Verdict  for 
Plaintiff. — An  allegation  in  a  complaint  in  an  action  to  recover  dam. 
ages  for  personal  injuries  caused  by  the  struggles  of  a  horse  whose  feet 
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were  caught  in  a  hole  in  a  bridge  is  sufficient  to  support  a  verdict  for 
injury  to  plaintiff's  left  arm  and  shoulder,  when  it  states  that  he  has 
lost  the  use  of  that  arm  and  shoulder,  and  is  permanently  disabled  ia 
the  same,  although  it  does  not  appear  that  the  arm  or  wrist  was  broken, 
or  the  shoulder  dislocated,  as  is  averred  in  another  count. 

XviDKNCE — Hearsay  Testimony,  What  Is.— In  an  action  to  recover  dam- 
ages for  personal  injuries,  evidence  of  what  the  plaintiff  said  in  regard 
to  the  hurt  some  time  after  the  accident  is  not  admissible  to  prove  such 
hurt,  but  the  admission  of  such  evidence  is  not  reversible  error  if  the 
plaintiff  has  previously  testified  to  the  same  injury,  and  his  statement* 
have  not  been  contradicted. 

Towns — Notice  of  Defect  in  Bridqe,  Evidenci  Aohissiblb  to  Show. 
A  charge  that  proximity  of  residence  on  the  part  of  the  highway  com« 
missioner  is  a  circumstance  tending  to  show  notice  of  a  defect  in  a  town 
bridge  is  unobjectionable. 

Action  to  recover  damages  for  personal  injuries. 

C.  A.  Golden  and  George  M.  Landon,  for  the  appellant. 

I.  R.  Grosvenor,  for  the  plaintiff. 

***  Hooker,  C.  J.  One  of  the  plaintiff's  horses  caught  hi» 
***  hind  foot  in  a  hole  in  defendant's  bridge,  and,  while  strug- 
gling to  free  himself,  got  the  other  hind  foot  in  also,  and  fell 
upon  his  knees.  The  plaintiff  sent  his  wife  for  help,  and 
attempted  to  hold  the  horses  until  assistance  should  arrive, 
to  prevent  injury  to  the  imprisoned  horse  by  his  struggles  or 
by  bis  mate.  While  so  engaged  plaintiff  was  injured  by  the 
struggles  of  the  horse. 

It  is  contended  by  defendant's  counsel  that  the  negligence 
of  the  township  in  failing  to  keep  its  bridge  in  repair  was  not 
the  proximate  cause  of  the  injury.  We  think  otherwise,  as 
was  held  in  two  cases  cited  by  counsel  for  plaintiff  on  all  fours 
with  this:  Page  v.  Bucksport,  64  Me.  51;  18  Am.  Rep.  239; 
Stickney  v.  Town  of  Maidstone,  30  Vt.  738. 

Error  is  assigned  upon  the  admission  of  testimony  and  the 
charge,  which  are  said  to  have  allowed  the  jury  to  give  dam- 
ages  for  a  permanent  injury  to  the  horse.  There  was  testi- 
mony showing  that  the  horse  was  injured  to  the  extent  of 
thirty  dollars,  but  we  find  no  exception  in  the  record.  The 
declaration  alleged: 

*'  By  means  whereof,  also,  the  said  horse  was  greatly  in» 
jured  and  damaged,  and  became  sick,  bruised,  lame,  and  in- 
jured, and  so  remained  for  a  long  space  of  time,  to  wit,  for 
the  space  of  two  months  thence,  hitherto,  during  which  time 
said  plaintiff  was  put  to  great  cost  and  expense  in  taking 
proper  care  of  and  in  purchasing  medicines,  in  a  large  sum 
of  money,  to  wit,  fifty  dollars,  and  was  deprived  of  the  Use  of 


Oct.  1893.]     La  Duke  t;.  TcwiibHip  of  Exeter.  359 

said  horse  for  all  that  time,  to  wit,  two  months,  to  the  loss  and 
damage  of  said  plaintiff  in  the  sum  of  twenty-five  dollars." 

This  expressly  says  that  the  horse  was  greatly  injured  and 
damaged.  This  would  have  permitted  the  recovery  of  dam- 
ages for  the  permanent  injury  to  the  horse,  as  well  as  for  the 
value  of  his  services  while  disabled. 

The  testimony  showed  that  plaintiff  was  injured  in  his  arm 
and  shoulder  by  tlie  struggles  of  the  horse.  The  third  count 
of  the  declaration  contains  the  following  language: 

*' The  said  plaintiff  ....  was  injured  by  the  *^*  struggling 
of  said  horse  to  get  out  as  aforesaid,  by  means  of  which  he 
became  bruised,  sick,  lame,  disordered,  and  permanently  in- 
jured and  disabled  in  his  left  arm  and  shoulder,  so  that  he 
was  confined  in  his  home,  under  the  care  of  a  physician,  for  a 
long  time,  to  wit,  for  the  space  of  six  weeks,  and  suffered  great 
pain,  and  was  unable  to  attend  to  his  accustomed  business 
during  all  that  time,  and  paid  and  expended  a  large  sum  of 
money  for  his  care,  medical  attendance,  and  medicines,  to 
wit,  the  sum  of  one  hundred  dollars,  and  has  lost  the  use  of 
his  said  arm  and  shoulder,  and  is  permanently  disabled  in 
the  same." 

We  think  this  sufiicient  to  support  a  verdict  for  injury  to 
the  left  arm  and  shoulder,  although  it  did  not  appear  that 
the  arm  or  wrist  was  broken,  or  the  shoulder  dislocated,  as 
alleged  in  another  count. 

The  charge  of  the  court  that  proximity  of  residence  on  the 
part  of  the  highway  commissioner  was  evidence  tending  to 
show  notice  to  the  defendant  was  unobjectionable. 

But  one  other  question  need  be  noticed.  Plaintiff's  wife 
testified  that  after  the  horse  was  extricated,  and  the  plaintiff 
had  hitched  up  and  started  to  drive  home,  he  said  to  her  that 
the  horse  had  hurt  his  arm,  and  that  he  could  not  hold  the 
lines  in  his  hands.  We  think  this  is  hearsay.  It  did  not 
occur  at  the  time  of  the  injury,  but  some  time  after;  hence  it 
was  not  a  part  of  the  res  gestx:  People  v.  Newton,  96  Mich.  586. 
Nor  can  it  be  considered  an  expression  of  pain  or  anguish. 
It  states  a  circumstance,  and  was  admitted  to  prove  the 
hurt.  It  reinforced  the  plain tiflf's  testimony  by  the  fact  that 
he  mentioned  it  soon  after  the  accident.  But  the  plaintiff  had 
himself  testified  to  the  same  injury,  and  was  nowhere  dis- 
puted; hence,  under  the  evidence,  the  jury  could  not  properly 
have  found  otherwise,  and  the  error  did  not  injure  the  de- 
fendant: See  Tillotson  v.  Webber,  96  Mich.  144,  150. 
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We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment must  be  affirmed. 

The  other  justices  concurred. 

Nbgliobnoe. — Proximate  Causb:  See  the  extended  note  to  Oilmn  r, 
Delaware  etc.  Canal  Co.,  36  Am.  St.  Kep.  807-861,  especially  page  886, 
where  reference  is  made  to  notes  in  the  present  series,  in  which  a  num> 
ber  of  cases  dealing  with  this  subject  in  connection  with  accidents  on  high* 
ways  are  cited. 

Municipal  Corporations— Noticb  of  Defect,  Whbk  Inferred. — No- 
tice to  a  city  councilman  of  a  defect  in  a  street  ia  notice  to  the  city,  >!• 
though  he  was  not  at  the  time  engaged  in  any  official  duty:  Logansport  r. 
Justice,  74  Ind.  378;  39  Am.  Rup.  79. 


People  v.  Abbott. 

[97  Michigan,  484.] 

Raps — ^Evidence  of  Intercourse  With  Other  Men  to  Impeach  Credi- 
BiirrT  OF  Prosecutrix. — In  a  prosecution  for  rape  upon  a  girl  nnder 
the  age  of  fourteen  years,  evidence  that  at  other  times  prior  to  the  al- 
leged  ofifense  she  had  had  sexual  intercourse  with  other  men  is  not  com- 
petent  for  the  purpose  of  impeaching  her  credibility. 

Rape — Evidence  Admissible  to  Show  Relations  of  the  Defendant 
With  Prosecutrix. — In  a  prosecution  for  rape  upon  a  girl  under  the 
age  of  fourteen  years,  evidence  that  the  defendant  had  had  intercourse 
with  her  prior  to  the  date  of  the  offense  charged  is  admissible,  not  for 
the  purpose  ol^  making  it  more  probable  that  the  crime  was  committed, 
but  for  the  purpose  of  showing  the  relations  of  the  parties,  and  the  op- 
portunity offered  the  defendant  of  meeting  her. 

Rape— WrrNESSEs  for  the  Defense,  Credibility  of.  How  Impeach- 
able.— In  a  prosecution  for  rape  the  state  has  a  right  to  impeach  the 
defendant's  witnesses  for  truth  and  veracity,  but  to  allow  a  question  as 
to  their  reputation  in  that  regard  to  be  coupled  with  an  inquiry  into 
their  reputation  for  chastity  is  reversible  error,  even  though  the  court 
eautions  the  jury  that  only  the  testimony  relating  to  their  truth  and 
veracity  is  to  be  considered. 

Rape,  Conviction  for  Lesseb  Offenses  in  Prosecution  fob. — An  infor- 
mation for  rape  necessarily  embraces  the  offense  of  an  assault  with  in- 
tent to  commit  rape  and  an  assault  and  battery,  and  it  ia  therefore 
error  for  the  court  to  charge  the  jury  that  the  defendant  in  a  prosecu- 
tion for  rape  must  be  convicted  of  that  crime,  if  at  all.  The  jury,  in 
inch  a  case,  should  be  told  what  constitutes  the  lesser  offenses,  and  in- 
structed that  they  may  convict  the  defendant  on  either  of  them. 

Prosecution  for  rape  upon  a  girl  under  fourteen  years  of  age. 

Nathan  P.  Alleriy  for  the  respondent. 

A,  A.  Ellis,  attorney-generalf  and  Alfred  Wolcott,  prosecuting 
tUtorney,  for  the  people. 
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**•  Long,  J.  Respondent  was  convicted  of  the  crime  of 
rape  upon  one  Annie  Punderson,  a  girl  of  ten  years,  in  the 
•uperior  court  of  Grand  Rapids. 

Several  errors  are  assigned. 

1.  That  the  court  erred  in  excluding  the  testimony  of  the 
girl,  Annie  Punderson,  as  to  her  having  had  carnal  inter- 
course with  other  men  prior  to  the  time  of  the  alleged  offense. 

The  statute  provides:  "If  any  person  shall  ravish  and  car- 
nally know  any  female  of  the  age  of  fourteen  years  or  more, 
by  force  and  against  her  will,  or  shall  unlawfully  and  car- 
nally know  and  abuse  any  female  child  under  the  age  of  four- 
teen years,  he  shall  be  punished  by  imprisonment  in  the 
■tate  prison  for  life  or  for  any  term  of  years;  and  such  carnal 
knowledge  shall  be  deemed  complete  upon  proof  of  penetra- 
tion only." 

In  People  v.  Glover,  71  Mich.  303,  the  case  was  brought  un- 
der this  statute,  and  error  was  alleged  upon  the  refusal  of  the 
court  to  allow  the  respondent  to  show  that  the  reputation  of 
the  girl  for  chastity  was  bad.  It  was  held  that  the  statute 
having  fixed  the  age  of  consent  at  fourteen  years,  it  would  be 
no  answer  to  the  charge  that  she  had  a  bad  reputation  for 
chastity.  The  ruling  of  the  court  in  the  present  case  ex- 
cluded the  inquiry  as  to  whether  she  had  had  sexual  inter- 
course with  other  men  prior  to  that  time,  and  was  correct  for 
the  reasons  given  in  People  v.  Glover,  71  Mich.  303.  The  of- 
fense is  in  unlawfully  and  carnally  knowing  a  female  child 
under  the  age  of  fourteen  years,  and  it  is  no  less  an  offense 
within  the  terms  of  the  statute,  if  the  child  has  had  inter- 
course with  other  men  prior  to  that  **•  time.  The  court  was 
not  in  error  in  excluding  the  evidence. 

But  though  the  court  did  exclude,  at  the  time  it  was  first 
offered,  evidence  of  this  character,  it  was  afterwards  admitted, 
and  respondent's  counsel  drew  from  the  girl  the  fact  that  at 
other  times  prior  to  the  alleged  offense,  she  had  had  inter- 
course with  several  other  men.  The  court  admitted  this  tes- 
timony on  the  claim  of  couijsel  for  respondent  that  it  was 
competent  as  bearing  upon  the  girl's  credibility.  It  was  not 
competent  in  this  case,  even  for  that  purpose.  If  the  girl  had 
been  of  the  age  of  consent,  it  might  be  competent  to  admit 
«vidence  of  her  general  reputation  for  chastity,  as  bearing 
upon  the  probability  of  her  story,  but  specific  acts  of  unchas- 
tity  could  not  be  inquired  into:  People  v.  McLean,  71  Mich. 
509;  15  Am.  St.  Rep.   263.     But  here  the  law  conclusively 
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presumes  that  the  girl  could  not  give  her  consent,  and  every 
act  of  intercourse  with  her  would  be  a  crime  committed 
against  her,  and  such  acts  could  not  therefore,  affect  her  cred- 
ibility. Her  reputation  for  truth  and  veracity  could  be  in- 
quired into,  the  same  as  an  adult,  but  she  could  not  be 
impeached  by  her  acts  of  intercourse. 

2.  It  is  claimed  that  the  court  was  in  error  in  allowing  the 
girl  to  state  that  the  respondent  had  had  intercourse  with  her 
prior  to  the  date  of  the  offense  charged.  There  was  no  error 
in  this.  While  such  testimony  was  not  admissible  for  the 
purpose  of  making  it  more  probable  that  the  offense  charged 
had  been  committed,  yet  it  was  admissible  for  the  purpose  of 
showing  the  relations  of  the  parties,  and  the  opportunity 
offered  the  respondent  of  meeting  her.  In  Strang  v.  People^ 
24  Mich.  6,  the  prosecutrix  was  permitted,  though  above  the 
age  of  consent,  to  testify  to  another  act  of  intercourse  with 
her  by  respondent.  The  court  there  said  it  was  admissible 
for  the  purpose  of  explaining  to  some  extent  the  fear  the  wit- 
ness was  under,  and  as  tending  **'''  to  account  for  her  sub- 
mission to  his  will  at  the  time  of  the  assault  charged;  and 
that  the  court  below,  in  submitting  the  case  to  the  jury,  cor- 
rectly instructed  them  that  they  were  to  regard  it  for  that 
purpose  only.  .In  the  present  case  the  court  instructed  the 
jury  that  they  must  ignore  every  other  offense  testified  to,  ex- 
cept the  one  charged  in  the  information,  and  that  this  testi- 
mony was  admitted  for  the  purpose  only  of  showing  the 
relations  of  respondent  with  her,  and  his  opportunity  to  have 
had  connection  with  her  on  the  occasion  when  the  offense  i» 
charged  to  have  been  committed,  and  that  what  he  may  have 
done  before,  he  is  not  to  be  charged  with  in  this  prosecution. 

3.  It  is  charged  that  the  court  erred  in  permitting  the 
prosecutor  to  ask  one  of  the  witnesses  for  the  people,  who  wa» 
called  on  rebuttal,  what  the  reputation  of  Mrs.  Van  was  for 
morality,  decency,  virtue,  truth,  and  veracity  in  that  neigh- 
borhood; and  the  same  question  was  asked  in  reference  to 
Evelyn  Merty  and  Mary  Gardner,  with  the  permission  of  the 
court.  These  parties  had  been  called  as  witnesses  for  the  de- 
fense, and  the  question  was  asked  for  the  purpose  of  impeach- 
ing them.  The  witness  answered  that  the  reputation  of  these 
parties  was  bad.  The  court  attempted  to  correct  the  admis- 
sion of  these  questions  by  saying  in  the  charge  to  the  jury 
that,  in  considering  the  question  of  the  impeachment  of  these 
•witnesses,  they  should  leave  out  that  part  of  the  questions 
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and  answers  which  related  to  their  reputation  for  morality, 
decency,  and  virtue,  and  consider  only  that  portion  relating 
to  their  truth  and  veracity.  In  permitting  these  questions  to 
be  answered  there  was  manifest  error,  and  the  attempt  to  cure 
it  in  the  charge  does  not  remove  the  effect  it  probably  had  on 
the  jury.  The  prosecution  had  the  right  to  impeach  the  wit- 
nesses for  truth  and  veracity,  but,  when  with  the  question 
there  was  coupled  an  inquiry  into  their  reputation  for  chastity, 
the  question  should  have  been  excluded:  *®®  Leonard  v.  Pope^ 
27  Mich.  145;  People  v.  Whitson,  43  Mich.  419;  People  v.  Mills, 
94  Mich.  630.  The  answer  was  before  the  jury,  and  it  is  im- 
possible to  say  that  it  did  not  have  weight  with  them  in  con- 
sidering the  testimony  of  these  witnesses,  notwithstanding  the 
caution  of  the  court:  Scripps  v.  i?ei%,  35  Mich.  371;  24  Am. 
Rep.  575. 

4.  The  court  also  erred  in  instructing  the  jury  that  they 
must  convict  the  respondent  of  rape,  if  at  all.  The  informa- 
tion for  rape  necessarily  embraced  the  offense  of  an  assault 
with  intent  to  commit  the  crime  of  rape,  and  an  assault  and 
battery,  and  the  jury  should  have  been  instructed  that  they 
might  convict  him  of  either  of  the  lesser  offenses.  Howell's 
Statutes,  section  9428,  provides:  "  Upon  an  indictment  for 
any  offense  consisting  of  different  degrees,  as  prescribed  in 
this  title,  the  jury  may  find  the  accused  not  guilty  of  the  of- 
fense in  the  degree  charged  in  the  indictment,  and  may  find 
such  accused  person  guilty  of  any  degree  of  such  offense  in- 
ferior to  that  charged  in  the  indictment,  or  of  an  attempt  to 
commit  such  offense." 

In  People  v.  McDonald,  9  Mich.  150,  153,  it  was  said:  "  It 
is  a  general  rule  of  criminal  law  that  a  jury  may  acquit  of  the 
principal  charge,  and  find  the  prisoner  guilty  of  an  offense  of 
lesser  grade,  if  contained  within  it."  See  also  Hanna  v.  People, 
19  Mich.  316,  to  the  same  effect,  and  in  which  the  provision 
of  the  statute  above  quoted  was  cited. 

It  was  settled  in  Campbell  v.  People,  34  Mich.  351,  that  under 
an  information  charging  rape  it  is  competent  to  find  the  re- 
spondent guilty  of  an  assault  with  intent  to  ravish.  The  same 
doctrine  was  followed  in  Hall  v.  People,  47  Mich.  636.  In  the 
latter  case  it  was  said:  "  We  are  also  of  the  opinion  that  the 
court  erred  in  not  instructing  the  jury  that  they  might  con- 
vict the  accused  of  a  felonious  assault  under  the  offense 
charged." 

It  was  held  in  People  v.  Courier,  79  Mich.  366,  that,  *«• 
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under  an  information  charging  carnal  knowledge  and  abuse 
of  a  female  child  under  the  age  of  fourteen  years,  the  accused 
may  be  convicted  of  an  assault  with  intent  to  commit  that 
oflFense,  or  of  simple  assault. 

In  this  case  it  was  a  question  for  the  jury,  under  the  evi- 
dence in  the  case,  to  determine  whether  the  respondent  was 
guilty  of  rape,  of  assault  with  intent  to  commit  that  crime,  or 
of  simple  assault;  and  the  court  should  have  directed  them 
what  constitutes  the  lesser  offenses,  and  that  they  might  con- 
vict on  either  of  these  lesser  offenses:  Hall  v.  People^  47  Mich. 
636. 

For  these  errors  the  judgment  must  be  set  aside,  and  a  new 
trial  awarded. 

The  other  justices  concurred. 

Rapb. — Carnal  Knowlbdob  ot  Young  Childrbr:  See,  generallj,  not* 
to  Smith  y.  StcUe,  80  Am.  Dec.  374,  where  several  cases  to  the  point  that  the 
consent  of  the  female  ia  no  defense  to  a  prosecution  under  the  statutes  which 
declare  sexual  intercourse  with  females  under  a  certain  age  to  be  a  rape 
under  all  circumstances.  To  tiie  same  effect,  see  Rodger*  v.  State,  30  Tex. 
App.  510;  People  v.  Goulette,  82  Mich.  36. 

Rape. — Proskoutbix  Cannot  Be  Impeached  by  evidence  of  the  bad  char- 
acter of  her  parents:  Statey.  Anderson,  19 Mo.  241. 

Rafb. — Evidence  of  Previous  Sexual  Connection  or  the  Prosecutrix 
With  the  Accused,  When  Competent:  See  cases  cited  in  the  note  to 
Smith  V.  State,  80  Am.  Dec.  369. 

Rape,  Defendant  Charged  With,  When  May  Be  Convicted  of  Assault 
With  Intent  to  Ravish:  State  v.  Cross,  12  Iowa,  66;  79  Am.  Dec.  619.  On 
an  indictment  for  rape,  it  is  not  error  to  instruct  the  jury  that,  if  they  are 
■atisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  an  assault 
upon  the  woman  with  intent  to  commit  rape,  they  may  convict  of  an  assault: 
State  ▼.  Bagan,  41  Minn.  285;  Olover  v.  Commontoealth,  86  Va.  382.  A  ver- 
dict finding  the  defendant  guilty  of  assault  will  not  be  reversed  on  the  ground 
that  the  evidence  shows  that  be  was  guilty  of  rape  or  nothing:  Pratt  r.  State, 
£1  Ark.  167.  But,  if  the  evidence  shows  the  crime  of  rape  to  have  been  oon- 
•nmmated,  the  court  is  not  required  to  charge  the  jury  on  the  minor  offenaet 
Berry  r.  State,  87  Ga.  579. 
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[97  MlCHiQAN,  613.] 

ImintAKcx— Kefbesentation  as  to  Good  Health,  Eiricrr  or. — ^If  a  bene- 
fit  certificate  is  granted  npoa  the  express  conditioa  that  the  statements 
in  the  application  therefor  are  trae,  but  the  applicant,  while  affirming 
himself  to  be  in  good  health,  also  makes  a  general  declaration  as  to  the 
statements  subscribed  by  him,  that  they  are  trae  to  the  best  of  bis 
knowledge  and  belief,  the  effect  of  this  qualification  is  that  recovery 
upon  the  certificate  can  be  defeated  only  by  showing  that  he  knew  or 
had  reason  to  believe  that  he  was  not  in  good  health  at  the  time  the 
application  was  made. 

InuKANCB— Good  Health,  Meaning  of. — ^The  term  good  health,  when 
nsed  in  an  application  for  a  policy  of  life  insurance,  means  that  the  ap< 
plicant  has  no  grave,  important,  or  serious  disease,  and  is  free  from  any 
ailment  that  seriously  affects  the  general  soundness  and  healthfulness  of 
the  system.  A  mere  temporary  indisposition  which  does  not  tend  to 
weaken  or  undermine  the  constitution  at  the  time  of  taking  member* 
•hip  does  not  render  a  policy  void. 

IVSVBANCE— Ck)NCEALMBNT  OF  WHAT   FaCIS   WiLL   NoT   AvOH)   PoLIOT. — 

The  failure  of  the  applicant  for  a  life  insurance  policy  to  disclose  to  the 
company  the  fact  of  his  having  consulted  a  physician  on  the  same  day 
that  he  applied  for  his  policy  is  not  snch  a  concealment  as  will  ritiate 
the  contract,  where  the  evidence  shows  his  object  in  consulting  the 
physician  was  merely  to  procure  a  prescription  to  relieve  him  from  a 
slight  disorder  of  the  stomach,  which  soon  passed  away. 
ArzEAL — Refcjsal  to  Instbuct  as  to  Testimont,  When  Not  Error. — ^It 
is  not  reversible  error  to  refuse  an  instruction  as  to  the  legal  affect  of 
testimony  upon  which  no  claim  is  founded. 

Assumpsit. 

Stuart  and  Knappen^  for  the  appellant. 

Smiley,  Smith,  and  StevenSy  for  the  plaintiff. 

•**  Long,  J.     This  is  an  action  of  assumpsit,  brought  upon 

ft  benefit  certificate  for  three  thousand  dollars,  issued  by  the 
defendant,  a  fraternal  and  beneficiary  order,  having  its  main 
office  at  Toledo,  Ohio,  with  subordinate  lodges  in  different 
cities,  to  one  B.  B.  Hann,  and  payable  in  case  of  his  death  to 
his  mother,  the  plaintiff.  Application  for  membership  was 
made  by  B.  B.  Hann,  August  13,  1891.  He  was  examined 
by  the  medical  examiner  September  18th,  and  the  certificate 
was  issued  of  the  date  of  September  24th.  He  died  October 
23,  1891,  of  cerebral  meningitis.  Payment  was  resisted  by 
the  defendant  upon  the  claim  that  B.  B.  Hann  was  not  in 
good  health  when  he  made  application  for  membership,  nor 
when  he  was  granted  the  certificate.  The  case  was  tried  la 
the  circuit  court  before  a  jury,  who  returned  a  rerdict  ia 


366  Hann  v.  National  Union.  [Mich. 

favor  of  the  plaintiff  for  the  full  amount  of  the  certificate, 
with  interest.  The  errors  complained  of  relate  entirely  to 
the  charge  of  the  court  and  the  refusal  of  the  court  to  give 
certain  requests  of  the  defendant. 

The  application  for  the  insurance  was  in  writing,  addressed 
to  the  officers  and  members  of  the  Grand  Rapids  **•  Coun- 
cil, No.  82,  located  at  Grand  Rapids,  this  state,  and  stated, 
among  other  things: 

"  I  do  declare  upon  my  honor  as  a  man  that  the  statements 
by  me  subscribed  herein  are  each  and  every  one  of  them  true, 
to  the  best  of  my  knowledge  and  belief.  ....  I  am  temperate 
in  my  habits,  and  have  no  injury  or  disease  which  will  tend  to 
shorten  my  life.  Am  now  in  good  health,  and  am  able  to 
gain  a  livelihood." 

It  also  contained  the  further  statement:  "  I  do  hereby  con- 
sent and  agree  that  any  untrue  or  fraudulent  statement  made 
above  or  to  the  medical  examiner,  or  any  concealment  of  facts 
by  me  in  this  application,  or  my  suspension  or  expulsion  from 
or  voluntarily  severing  my  connection  with  the  order,  shall 
forfeit  the  rights  of  myself  and  my  family  or  beneficiary  to 
all  benefits  and  privileges  therein." 

After  the  application  was  made,  he  presented  himself  to  the 
medical  examiner,  who  filled  out  a  blank  prepared  for  that 
purpose,  giving  answers  to  questions  therein  set  forth.  Among 
such  was  asked: 

"  Is  there  anything,  to  your  knowledge  or  belief,  in  your 
physical  condition,  family  or  personal  history,  or  habits,  tend- 
ing to  shorten  your  life,  which  is  not  distinctly  set  forth  above?^ 

Answer:  "No." 

The  benefit  certificate  contained  the  following  provision: 

"  This  certificate  is  granted  upon  the  express  condition  that 
all  statements  and  representations  made  by  said  member  in 
his  application  for  membership  in  said  council,  and  all  state- 
ments made  to  the  medical  examiner  by  him,  are  true." 

The  certificate  also  contained  the  further  provision: 

"The  application  of  the  member,  a  copy  of  which  is  hereto 
attached,  is  hereby  made  a  part  of  this  certificate." 

It  was  claimed  upon  the  trial  by  defendant  that,  at  the 
time  the  application  was  made  and  the  certificate  issued,  Mr. 
Hann  was  afflicted  with  the  disease  from  which  he  subse- 
quently •*•  died,  and  that,  at  the  time  of  the  application 
and  medical  examination,  he  concealed  from  the  council  and 
medical  examiner  that  he  was  afflicted  with  any  disease.    It 
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was  further  contended  that  the  statement  made  in  the  appli- 
cation, "I  am  now  in  good  health,"  means  a  warranty  that 
be  was  in  good  health,  and  that,  if  he  was  not  in  good  health, 
he  could  not  recover. 

The  court,  in  its  charge,  among  other  things,  stated  to 
the  jury: 

"1.  If,  upon  consideration  of  the  whole  case — the  whole 
evidence  in  the  case — you  find  that  at  the  time  this  contract 
of  insurance  was  made — at  the  time  the  application  was 
made  and  certificate  issued — B.  B.  Hann  was  not  in  good 
health  (within  the  meaning  of  that  term,  the  proper  meaning 
of  it,  as  I  shall  explain  it  to  you  later),  or  that  he  fraud- 
ulently concealed  his  condition  in  regard  to  his  health,  and 
was  not,  in  fact,  in  good  health,  then  the  policy  is  void; 
otherwise  not." 

"  2.  By  the  foregoing  terms  of  the  policy  and  application, 
the  parties  agreed  that  the  truthfulness  of  the  applicant's 
answer  to  the  questions  propounded  should  be  the  basis  upon 
which  the  validity  of  the  policy  should  stand.  If  true,  the 
policy  should  be  a  valid  one;  if  untrue,  the  policy  should  have 
no  force  as  a  contract.  Hence,  if  you  find  any  statement  in 
the  policy  or  application  untrue,  concerning  which  an  issue  is 
raised  in  this  action,  or  any  concealment  of  facts  as  to  the 
applicant's  condition  in  respect  thereto,  the  policy  is  void,  and 
the  plaintiflF  cannot  recover. 

"  3.  By  the  terms  of  the  policy  and  application,  above 
recited,  the  applicant  assumed  the  whole  risk  of  the  conse- 
quences if  his  answers  turned  out  untrue. 

"  4.  The  question  as  to  the  health  of  the  applicant  is  a  pre- 
liminary one  to  ascertain  if  he  is  an  insurable  subject. 
Hence,  if  you  find  that  B.  B.  Hann,  when  he  made  the  appli- 
cation on  August  13,  or  at  any  time  prior  to  the  issuing  of 
the  policy,  on  September  24,  1891,  was  not  in  good  health 
(within  the  meaning  of  the  terra,  as  I  shall  presently  define 
it),  then  the  policy  is  void,  and  the  plaintiflf  cannot  recover. 

"5.  If  you  find  that,  either  on  August  13th,  or  at  any  time 
prior  to  September  24th,  said  B.  B.  Hann  was  aflSicted  with 
cerebral  meningitis,  the  disease  of  which  he  died,  then  the 
policy  is  void,  and  the  plaintiff  cannot  recover. 

BIT  M  Q^  ipjjg  statements  above  mentioned,  as  recited  in  the 
policy  and  application,  upon  the  truth  of  which  the  validity 
of  the  policy  depends,  are  called  '  warranties,'  and  must  be 
strictly  true;  but,    when    there   is   no  warranty,   an  untrue 
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allegation  of  a  material  fact,  or  a  concealment  of  a  material 
fact,  will  avoid  the  policy. 

•*  7.  The  words  *  I  am  now  in  good  health,*  occurring  in- 
Hann^s  application,  amount  to  a  warranty  or  repreeentatiorv 
that  he  was  in  good  health  at  the  time,  and,  if  he  was  not  in 
good  health,  the  plaintiff  cannot  recover." 

It  is  claimed  that  the  court  was  in  error  in  omitting  from 
the  fifth  statement  above  set  forth  that  portion  of  defendant'* 
request  reading  as  follows: 

"It  is  wholly  immaterial  whether  the  applicant  knew  of 
the  existence  of  this  disease  or  not.  He  has  stated  that  he 
was  in  good  health,  and  he  assumed  the  whole  risk  of  his  an- 
Bwer  being  untrue." 

Defendant  has  no  reason  to  complain  that  this  request  was^ 
not  given,  and  still  less  of  the  charge,  as  given,  upon  thia 
branch  of  the  case.  The  jury  was  repeatedly  charged  that 
the  validity  of  the  policy  depended  upon  the  fact  of  the  appli- 
cant's health  being  good,  and  that  the  statements  made  in  th& 
application  amounted  to  a  warranty;  and,  in  giving  this  in* 
terpretation,  the  court  entirely  ignored  a  very  important  factor 
in  the  application.  While  it  is  undoubtedly  true  that  war- 
ranties must  be  literally  fulfilled  or  the  applicant  can  derive 
no  benefit  from  the  policy,  and  with  respect  to  the  compliance 
with  warranties,  there  is  no  latitude,  no  equity,  and  the  only 
question  is,  is  the  thing  warranted  true? — if  not,  the  insurer 
is  not  answerable  for  any  loss  (Bliss  on  Insurance,  sec.  38), 
yet  here  the  application,  which  is  made  a  part  of  the  benefit 
certificate  while  stating  that  the  applicant  is  in  good  healthy 
also  states  that  he  declares  upon  his  honor  as  a  man  that  the 
statements  subscribed  are  each  of  them  true,  "  to  the  best  of 
my  knowledge  and  belief."  This  was  a  qualification  to  which 
the  court  did  not  call  the  attention  of  the  jury,  and  which 
•*®  is  disregarded  in  the  request  to  charge  which  the  court 
refused,  and  upon  which  error  is  assigned.  It  cannot  be  said 
under  such  a  statement  that  the  applicant  assumed,  or  at- 
tempted to  assume,  the  whole  risk  of  his  answer  being  true» 
It  is  a  statement  that  he  believed  he  was  in  good  health,  and,, 
to  the  best  of  his  knowledge,  his  statement  was  true.  It  wa» 
therefore  material  whether  the  applicant  knew  of  the  exist- 
ence of  the  disease  or  not.  The  court,  by  its  charge,  instead 
of  putting  the  case  to  the  jury  in  this  light,  directed  that  the 
applicant  assumed  the  whole  risk  of  the  consequences  if  bis- 
answer  turned  out  to  be  untrue. 
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In  Powers  v.  North  Eastern  Mut.  Life  Assn.,  50  Vt.  630,  the 
jury  found  specially  that  the  assured  had  disease  of  the  heart 
at  the  time  the  application  was  made,  but  that  he  did  not 
know  it,  and  might  not  reasonably  have  been  expected  to 
know  it.  In  the  application,  which  was  made  a  part  of  the 
policy,  he  was  asked  the  question  whether  he  then  had  or  had 
had  disease  of  the  heart,  and  answered,  "No."  The  applica- 
tion contained  the  same  stipulation  as  the  one  in  suit  here — 
that  it  should  form  the  basis  of  the  contract,  and  be  a  warranty, 
and,  if  any  statement  should  be  found  untrue,  the  policy  should 
be  Toid.  It  was  said  by  the  court;  "  If  he  had  answered  that 
he  had  no  knowledge  that  the  disease  existed,  the  finding  of 
the  jury  might  affect  the  result." 

So  in  the  present  case,  if  the  statement  had  been  made 
without  this  qualification,  the  defendant  undoubtedly  would 
have  been  entitled  to  the  charge  that  "it  is  wholly  immaterial 
whether  the  applicant  knew  of  the  existence  of  the  disease  or 
not."  If  Hann'g  statement  may  be  considered  as  amounting 
to  a  warranty  at  all,  it  is  nothing  more  than  a  warranty  that, 
80  far  as  his  information  and  knowledge  extended,  he  was  in 
good  health.  Under  such  warranty  or  mere  representation, 
whichever  it  may  be  •*•  called,  in  order  to  defeat  recovery 
upon  the  policy,  it  would  be  necessary  to  show  that  the  appli- 
cant knew  or  had  reason  to  believe  that  he  was  not  in  good 
health  at  the  time  the  application  was  made. 

It  is  also  contended  that  the  court  was  in  error  in  omitting 
from  the  thirteenth  request  to  charge  the  following  words: 
"  It  is  immaterial  that  the  disease  may  have  been  in  its  first 
stages,  and  that  B.  B.  Hann  did  not  know  that  he  had  such 
disease.  If  the  disease  was  present  the  plaintiff  cannot  re- 
cover." 

It  was  said  of  this  that  the  applicant's  answer  recited  that 
there  was  not  the  beginning  of  disease  in  his  system,  and  that 
no  disease  was  present  in  his  system.  The  court  directed  the 
jury  that  if,  at  the  time  of  taking  out  the  insurance,  the  ap- 
plicant "  had  a  disease  which  afterwards  caused  his  death, 
that  was  a  grave,  important,  and  serious  disease,  and  it  would 
be  immaterial  that  it  may  have  been  in  its  first  stages,  or  that 
Hann  did  not  look  upon  it  at  tho  time  as  of  any  consequence. 
If  it  was,  in  fact,  of  consequence,  then  the  plaintiff  cannot 
recover." 

And,  again,  the  court  stated:  "If  he  had  the  disease  at  tho 
AM.  Sz.  &mr^  You  xxxviL— 24 
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time  [he  made  his  application  and  joined  the  order]  the 
plaintiff  cannot  recover." 

The  court  also  instructed  the  jury  as  to  the  meaning  of  the 
term  "good  health"  as  follows: 

•'  Good  health  means  that  he  had  no  grave,  important,  or 

serious  disease It  means  a  state  of  health  free  from 

any  disease  or  ailment  that  affects  the  general  soundness  and 
healthfulness  of  the  system  seriously,  and  not  a  mere  indis- 
position, which  does  not  tend  to  weaken  or  undermine  the 
constitution  of  the  assured.  A  mere  temporary  ailment  or 
indisposition,  which  does  not  tend  to  weaken  or  undermine 
the  constitution  at  the  time  of  taking  membership,  does  not 
render  a  policy  void." 

This  charge  was  but  following  the  language  of  this  court 
**•  in  Brown  v.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  8 
Am.  St.  Rep.  894,  and  PudritzJcy  v.  Knights  of  Honor^  76 
Mich.  428. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  give 
defendant's  fifth  request  to  charge,  viz:  "In  this  case  it  is 
proved  and  conceded  that  a  physician  was  consulted  and  pre- 
scribed for  B.  B.  Hann  just  prior  to  and  on  the  same  day  he 
made  his  application  for  the  insurance  in  question  herein, 
and  that  fact'ought  to  have  been  disclosed  to  the  defendant 
company,  for  insurance  is  a  contract  ubtrrimx  fidei,  and  is 
avoided  by  the  suppression  of  any  facts  or  circumstances 
which  may  assist  the  insurer  in  forming  a  correct  judgment." 

It  was  contended  upon  the  part  of  the  plaintiff  that  the  call 
of  B.  B.  Hann  upon  a  physician  was  for  a  prescription  to  re- 
lieve him  from  a  slight  disorder  of  the  stomach,  which  was 
quickly  relieved.  Under  the  testimony  in  the  case,  the  court 
could  not  have  determined,  as  matter  of  ISw,  that  the  appli- 
cant should  have  disclosed  this  to  the  company,  and  that,  not 
doing  so,  the  policy  was  void,  and  properly  refused  the  request. 
It  was  at  least  a  question  for  the  jury.  As  was  said  in  Brown 
V.  Metropolitan  Life  Ins.  Co.,  65  Mich.  313,  8  Am.  St.  Rep. 
898:  "A  mere  calling  into  a  doctor's  office  for  some  medicine 
to  relieve  a  temporary  indisposition,  not  serious  in  its  nature, 
could  not  be  considered  an  attendance  by  a  physician,  within 
the  meaning  of  the  question  [whether  he  had  had  a  serious 
illness],  ....  but  such  attendance  must  have  been  for  some 
disease  or  ailment  of  importance." 

The  court  instructed  the  jury  that,  if  the  applicant  con- 
cealed his  condition  in  regard  to  his  health,  and  was  not,  in 
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fact,  in  good  health,  the  policy  was  void;  and,  again,  that,  if 
the  jury  found  that  there  had  been  any  concealment  of  facts 
as  to  the  applicant's  condition  in  respect  to  his  health,  the 
policy  was  void. 

Some  question  is  here  made  that  the  applicant  did  not  state 
his  true  place  of  residence  in  the  application.  He  stated  in 
his  application  that  his  place  of  residence  was  in  Grand 
Rapids,  and  that  he  had  resided  there  for  eighteen  years.  ••* 
After  the  proofs  were  closed,  the  defendant  contended  that 
■  they  tended  to  show  that  his  place  of  residence  was  in  Kansas 
during  a  part  of  that  time;  and  the  court  was  requested  to 
charge  that,  if  the  jury  found  this  to  be  true,  the  policy  was 
void.  The  request  was  refused,  and,  as  plaintiff's  counsel 
now  contend,  properly,  for  the  reasons: 

1.  Because  the  defendant  had  given  no  notice  of  such  a 
defense. 

2.  Because  there  was  no  sufficient  evidence  on  the  subject 
to  leave  the  question  to  the  jury. 

We  think  plaintiff's  counsel  right  in  both  these  claims.  If 
such  defense  was  relied  upon,  notice  should  have  been  given 
under  Circuit  Court  Rule  No.  104.  We  think  the  case  settled 
hy  the  decision  in  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402.  After 
the  testimony  was  closed,  and  for  the  first  time,  this  question 
was  raised  by  the  request  to  charge.  This  being  refused,  de- 
fendant sought  to  amend  its  notice,  which  was  also  refused. 
The  question  being  raised  at  this  state  of  the  proceedings,  the 
Amendment  was  a  matter  within  the  discretion  of  the  court. 
Had  the  amendment  been  permitted,  however,  we  think  there 
was  no  sufficient  evidence  to  warrant  the  jury  in  saying  that 
the  applicant's  home  was  at  any  other  place  than  as  stated 
in  the  application. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  give 
defendant's  eighteenth  request  to  charge,  as  follows:  "In  this 
case  some  comment  has  been  made  by  counsel  upon  the  fact 
that  T.  W.  Mould,  who  appears  to  have  been  the  financial 
secretary  of  the  local  chapter  of  the  National  Union,  had 
knowledge  of  the  physical  condition  of  B.  B.  Hann,  and  that 
he  testified  to  having  knowledge  that  he  was  in  bad  condition 
before  being  admitted  to  said  local  chapter.  I  charge  you 
that  his  knowledge  of  the  condition  of  B.  B.  Hann  before  his 
admission  to  the  order  would  not  be  the  knowledge  of  the  de- 
fendant, and  would  not  charge  the  defendant  with  knowledge." 

The  record  is  silent  as  to  whether  the  plaintiff  claimed  *" 
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that  knowledge  of  Mr.  Mould  was  the  knowledge  of  the  com- 
pany. In  the  brief  of  plaintiff's  counsel  it  is  stated  that  such 
claim  was  not  made,  but  that,  Mr.  Mould  being  called  as  a 
witness  for  defendant  for  the  purpose  of  showing  that  Hann 
was  in  poor  health,  yet  admitting  that  he  voted  to  admit  him 
into  the  order,  Mould's  testimony  ought  not  to  have  much 
force,  for  the  reason  that  had  he  believed  the  applicant  unfit 
for  membership  he  would  have  said  so,  or  by  his  ballot  pre- 
vented his  admission.  It  is  evident  that  the  witness  must 
have  regarded  Mr.  Hann  as  fit  for  membership,  or  he  was 
not  discharging  his  duty  to  the  order  in  not  advising  it  of  the 
fact.  If  this  was  true,  his  testimony  upon  the  trial  was  open 
to  the  criticism  made.  As  we  have  no  evidence  from  the 
record  that  any  other  claim  was  made  for  this  testimony,  we 
are  not  inclined  to  hold  that  the  refusal  of  the  court  to  charge 
as  requested  is  reversible  error.  J'he  instruction  of  the  court 
that  the  jury  must  find  the  actual  good  health  of  the  assured^ 
necessarily  excluded  any  idea  that  the  company  could  be  es* 
topped  by  the  knowledge  of  Mr.  Mould. 

Judgment  affirmed. 

The  other  justices  concurred. 


LiTB  Insuranok. — ^Bkpbesbntations  ov  Insubbd,  When  Dumbd  Wak* 

KAKTIBS:  See  note  to  Continental  Life  Ins.  Co.  v.  Rogers,  59  Am.  Rep.  816-822; 
Day  ▼.  Mutual  Ben.  Life  Ina.  Co.,  29  Am.  Rep.  575-578.  If  the  insured 
makes  unqualified  statements  in  bis  application,  and  stipulates  that  his  pol* 
toy  is  to  be  void  if  those  statements  are  untrue,  the  materiality  of  any  asser* 
tion  found  to  be  untrue,  or  the  belief  of  the  insured  that  such  assertion  was 
true,  cannot  be  considered:  Day  v.  Mutual  Ben.  Life  Ins.  Co.,  1  MoAr.  41; 
29  Am.  Rep.  565;  Clemens  v.  Supreme  Assembly,  131  N.  Y.  485;  Centennial 
Life  Assn.  y.  Parlutm,  80  Tex.  519;  unless  the  legislature  has  so  provided: 
Johnson  ▼.  Maine  Ins.  Co.,  83  Me.  182,  as  is  the  case  in  Pennsylvania:  Her- 
many  y.  Fidelity  MuL  Life  Assn.,  151  Pa.  St.  17;  Fidelity  MuL  L\ft  Assn.  v. 
Fichlin,  74  Md.  172.  But  where  a  certificate  of  benefit  insurance  is  issued 
on  condition  that  the  statements  of  the  application,  which  were  made  a  part 
of  the  contract,  were  in  all  respects  true,  and  an  acknowledgment  at  the  end 
of  the  application  recites  that  the  applicant  does  "hereby  warrant  each  tl 
the  foregoing  statements  to  be  true  to  the  best  of  my  knowledge  and  belief, " 
and  that  "I  have  not"  concealed  any  material  information,  it  being  also 
agreed  that  any  "untrue  and  fraudulent  statements'*  made  by  or  for  the  ap« 
plicant  should  forfeit  the  insurance,  the  words  "  best  knowledge  and  belief* 
will  be  deemed  to  qualify  the  words  "untrue  and  fraudulent  statements'* 
as  well  as  the  word  "true":  Clapp  v.  MasaachuseUs  Ben.  Assn.,  146  Mass. 
519.  So,  also,  when  the  applicant  used  these  words,  "I  certify  that  the  an- 
swers  made  by  me,  etc.,  are  true  in  which  there  are  no  representations  or 
suppression  of  known  facts,"  at  the  same  time  admitting  that  such  statements 
were  a  warranty,  it  was  held  that  the  language,  being  ambiguous,  was  to  b* 
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construed  most  strongly  against  the  insarer,  and  that  the  insured  warranted 
the  statements  to  be  true  only  to  the  beat  of  his  knowledge;  Anders  r.  Sih 
jn-eme  Lodge,  61  N.  J.  L.  175. 

LiFB  Imsubancb. — Good  Hbalth,  Mbanino  or:  See  generally  the  •Z'* 
tended  note  to  ContinenicU  Li/e  Itu,  Co,  r.  Tung,  3  Am.  iSt.  Rep.  634-637. 
The  Michigan  ease,  Brown  r.  MetropoUtan  Life  Ina.  Co,,  65  Mich.  306,  there 
referred  to,  was  afterwards  reported  in  8  Am.  St.  B«p.  894.  Another  note 
4>n  the  same  subject  will  be  found  appended  to  Maine  Ben.  Aun.  t.  Parki, 
10  Am.  St.  Rep.  242-24& 
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Flesh  v,  Lindsay. 

[115  MI880UBI,  1.] 
HUSBAHS  AKD  WiTE— TORTS  OT  WiFE— LlABILITT  OW  HUSBAUD.— A  bosband 

is  liable  for  the  torts  of  his  wife  committed  by  her  alone  and  not  in  his 
presence.  When,  in  snch  case,  she  is  sued,  the  husband  mnst  be  joined. 
If  the  wrongful  act  of  the  wife  is  committed  in  the  presence  and  bj 
direction  of  the  husband,  he  alone  is  liable. 

Husband  and  Wifb— EjKcrMBNT  fob  Wife's  Lakds.— A  husband  being  en» 
titled  to  the  possession  of  land  owned  by  his  wife,  may  maintain  eject* 
ment  therefor  without  joining  her  in  the  action. 

Husband  and  Wife — Liabilitt  cr  Husband  fob  Wife's  Neolioenob. — A 
husband  and  wife  are  jointly  liable  for  damages  to  adjoining  property 
caused  by  the  negligence  of  her  servant  in  repairing  and  remodeling  a 
building  owned  by  her.  'In  such  case  the  wife  is  not  alone  liable,  and 
the  husband  must  be  joined  in  the  action. 

Husband  and  Wife— Joint  Liability  of^  for  Neoliqbnob  of  Wife's  Serv- 
ant.— While  a  married  woman  cannot  have  an  "agent"  as  to  property 
owned  by  her  in  fee,  but  not  as  her  separate  estate,  yet  she  may  employ 
a  "  servant "  to  improve  or  repair  it,  and  herself  and  her  husband  ar» 
jointly  liable  for  the  negligence  of  such  servant,  although  she  alone  is 
not  liable  therefor. 

Dauaoes  for  Neqliqence— Pleading. — PlaintifiF,  in  an  action  to  recover 
for  damages  to  his  building  caused  by  the  negligence  of  an  adjoining 
owner,  cannot  recover  for  injuries  to  his  leasehold  when  his  petition 
contains  no  allegation  in  respect  thereto,  and  all  the  damages  claimed  are 
of  a  special  character,  as  set  forth  in  an  itemized  account  filed  with  and 
made  a  part  of  the  petition. 

Boyle  and  AdamSj  for  the  appellant. 

8.  N.  Taylor^  for  the  respondent. 

•  Burgess,  J.    This  is  a  suit  against  Jane  Lindsay  and 
her  husband,  Andrew  J.  Lindsay,  for  damages  alleged  to  bav» 
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been  sustained  by  plaintiffs  by  reason  of  wrongful  acts  alleged 
to  have  been  committed  by  defendants  in  March,  1887. 

The  petition  alleges  that  plaintiffs,  who  were  copartners 
under  the  name  of  Flesh  and  Mook,  were  lessees  and  occu- 
pants of  a  certain  building,  number  414  North  Third  street, 
in  the  city  of  St.  Louis,  where  they  conducted  a  paint-shop 
business,  and  which  building,  on  May  30,  1887,  without  care- 
lessness or  negligence  on  their  part,  collapsed  by  the  crushing 
of  the  north  wall  thereof;  that  such  north  wall  was  then,  and 
for  a  long  time  prior  thereto  had  been,  used  as  a  party  wall 
between  the  building  so  leased  by  plaintiffs  and  a  certain  ad- 
joining building  on  the  north  known  as  416  North  Third 
street;  that  said  last-mentioned  building  was  then,  and  since 
the  year  1877  had  been,  owned  by  the  defendant,  Jane  Lind- 
say, "  as  her  own  sole  and  separate  property,  free  from  all 
claims,  debts,  or  liabilities  of  her  said  husband;  that  said 
Jane  Lindsay,  so  being  the  owner  of  said  last-mentioned 
building  did  on  or  about  the  fifteenth  day  of  March,  1887, 
and  prior  thereto,  make  alterations  and  repairs  in  her  said 
building  in  a  negligent,  careless,  unskillful,  and  unwork- 
manlike manner,  and  did  carelessly  and  negligently  remove 
certain  studding  and  supports,  whereby  an  unreasonable 
'  amount  of  pressure  was  thrown  upon  said  party  wall,  and 
did  negligently  and  carelessly  cause  her  said  building  to  be 
used  as  a  printing-house,  in  which  heavy  machinery,  tools, 
fixtures,  &nd  appliances  were  used  upon  the  second  floor 
thereof,  thus  weakening  and  thus  causing  an  undue  pressure 
upon  said  party  wall,  and  by  reason  of  said  several  acts  of 
negligence  and  carelessness  by  the  said  Jane  Lindsay,  defend- 
ant, said  wall  was  on  the  30th  of  May,  1887,  crushed  and 
caused  to  fall  down,  and  in  its  fall  was  the  immediate  cause 
of  the  falling  down  of  the  building  so  occupied  by  plaintiffs 
as  a  paint  store  and  shop." 

It  is  further  alleged  that  "  the  immediate  cause  of  the  fall- 
ing of  their  said  building  was  the  careless,  negligent,  and  un- 
workmanlike manner  in  which  defendant,  Jane  Lindsay, 
made  repairs  in  her  said  building,  and  the  negligent  and  care- 
less manner  in  which  she  removed  studding,  partitions,  and 
supports  from  her  said  building,  and  the  negligent  and  care- 
less use  to  which  she  put  her  said  building  after  having  thus 
removed  said  supports;  that  her  said  building  was  old  and 
the  walls  weak,  and  she  knew,  or  in  the  exercise  of  reason- 
able care  and  diligence  might  have  known,  that  the  use  of 
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machinery  incident  to  a  printing-house  would  tend  to  cause 
the  falling  of  her  building  and  said  party  wall,  and  that  she 
was  negligent  and  careless  in  thus  permitting  said  machinery 
to  be  used  in  her  said  building."  The  petition  then  sets  forth 
specifically  the  damages  claimed  to  have  been  sustained  by 
plaintiffs  by  reason  of  the  alleged  wrongful  acts,  and  refers  to 
an  account  which  is  filed  with  the  petition  as  setting  forth 
all  the  items  of  damage  and  amount  claimed  as  to  each. 

To  this  petition  appellant  filed  her  answer  containing  a 
general  denial  and  also  alleging  the  falling  of  plaintiff's 
building,  and  that  the  damages,  if  any,  they  may  have 
Buffered  thereby  were  caused  by  their  own  ®  carelessness  and 
negligence  in  their  own  use  of  said  building.  A  reply  of  gen- 
eral denial  to  the  new  matter  of  this  answer  was  filed  by 
plaintiffs.  The  defendant,  Andrew  J.  Lindsay,  filed  his  sep- 
arate answer  consisting  of  a  general  denial  of  the  allegations 
of  the  petition. 

The  evidence  showed  that  Mrs.  Lindsay  was  the  owner  in 
fee  of  the  property,  having  inherited  it  from  her  mother;  that 
it  was  not  her  separate  property,  and  in  other  respects  tended 
to  sustain  the  allegations  of  the  petition. 

At  the  close  of  plaintiff's  evidence,  defendants  asked  an 
instruction  that  under  the  pleadings  and  evidence  plaintiffs 
were  not  entitled  to  recover.  This  instruction  the  court  re- 
fused to  give,  and  to  such  refusal  defendants  excepted. 

At  the  close  of  all  the  testimony  the  defendants  again  asked 
the  court  to  instruct  the  jury  as  follows: 

"  Under  the  pleadings  and  evidence  in  this  case,  the  court 
instructs  the  jury  that  the  plaintiffs  cannot  recover,  and  their 
verdict  must  be  for  the  defendant,  Jane  Lindsay. 

"If  the  jury  believe  and  find  from  the  evidence  that  the 
person  employed  and  who  did  make  the  changes  in  the  build- 
ing, number  416  North  Third  street,  to  adopt  it  to  the  uses 
and  purposes  of  a  printing  office  for  Bailey  and  Sage  was  by 
defendant  believed  by  his  reputation  in  his  business  to  be  a 
competent  mechanic  to  make  such  changes  and  repairs,  and 
that  the  changes  and  repairs  were  intrusted  to  his  judgment 
and  the  lessees,  Bailey  and  Sage,  and  also  find  that  he  was  a 
proper  and  competent  person  to  employ  and  engage  in  this 
change  and  repair,  then  the  defendant  is  not  liable. 

*'  The  jury  are  instructed  that  a  married  woman  cannot  be 
held  liable  for  a  tort  or  wrong  committed  by  the  •  direction 
of  her  husband.     If  therefore  the  jury  find  from  the  evidence 


Tilarch,  1893.]  Flesh  r.  Lindsay.  877 

in  this  case  that  the  repairs  made  on  building  number  416 
North  Third  street  were  made  under  the  direction  and  super- 
vision of  her  husband,  their  verdict  must  be  for  defendants." 
Which  said  instructions  the  court  refused  to  give,  and  to  such 
refusal  defendants  then  and  there  at  the  time  duly  excepted. 

Thereupon,  the  court,  at  the  instance  and  request  of  plain- 
tiffs, gave  the  following  instructions  to  the  jury,  viz: 

"  The  court  instructs  the  jury  that,  by  the  terms  of  the 
lease  read  in  evidence,  dated  the  nineteenth  day  of  December, 
1885,  plaintiffs  leased  from  B.  M.  Chambers,  trustee  of  Anna 
B.  Thatcher,  building  number  414  North  Third  street,  in  the 
city  of  St.  Louis,  Missouri,  for  a  period  of  five  years  from  the 
first  day  of  April,  1886,  at  a  stipulated  rental  of  $1,000  per 
annum,  payable  in  monthly  installments  of  $83.03^  per 
month  in  advance,  and  by  the  terms  of  said  lease  plaintiffs 
were  required  to  take  good  care  of  the  buildings  and  premises, 
and  at  the  end  of  said  five  years'  terra  surrender  it  to  the 
lessor  named  in  the  lease,  his  heirs  and  assigns,  with  all  keys, 
bolts,  latches,  and  repairs  left  in  as  good  condition  as  when 
recei  ved. 

"The  court  further  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  immediately  after  the  execution  of 
€aid  lease  plaintiffs  entered  into  said  building,  and  continued 
to  use  the  same  as  a  paint  store  and  shop  until  the  thirtieth 
day  of  May,  1887,  and  that  on  said  last-named  day,  without 
negligence  on  their  part,  said  building  collapsed  by  the  crush- 
ing of  the  north  wall  and  greatly  damaged  plaintiffs;  and  if 
the  jury  further  believe  that  for  a  long  time  prior  to  the 
crushing  of  said  wall  it  had  been  used  as  a  party  wall  between 
said  building,  number  414  North  Third  street,  *•  and  the 
property  of  the  defendant,  Jane  Lindsay,  known  as  416  North 
Third  street,  was  the  property  of  the  defendant,  Jane  Lindsay, 
who,  so  being  the  owner  of  said  last-named  building,  did  in 
the  spring  of  1887,  cause  to  be  made  certain  alterations  and 
changes  in  said  buildings,  and  that  she  caused  the  same  to 
be  made  in  a  careless  and  unskillful  manner,  and  that  she 
carelessly  and  negligently  caused  to  be  removed  certain  stud- 
ding and  supports  from  said  building,  and  that  by  reason  of 
the  removal  of  said  studding  and  supports  an  unreasonable 
amount  of  pressure  was  thrown  upon  said  party  wall;  and 
if  the  jury  further  believe  that  defendant  carelessly  and  negli- 
gently leased  her  said  building  to  be  used  as  a  printing-house, 
which  required  heavy  machinery,  fixtures,  and  appliances  to 


878  Flesh  v.  Lindsay.  [Missouri^ 

be  used  on  the  second  floor  thereof,  and  in  consequence  of  the 
removal  of  said  studding  and  supports,  and  the  use  to  which 
she  caused  her  said  building  to  be  put,  said  party  wall  was 
weakened,  and  by  reason  thereof  fell  and  damaged  plaintifiFs; 
and  if  the  jury  further  believe  that  the  building  of  said  de- 
fendant, Jane  Lindsay,  was  old,  and  the  walls  thereof  weak^ 
and  that  she  knew,  or  in  the  exercise  of  ordinary  care  and 
diligence  might  have  known,  that  the  same  was  weak,  and 
that  the  removal  of  said  studding  and  supports,  and  the  use 
of  the  machinery  incident  to  a  printing-house  in  said  build- 
ing would  tend  to  cause  the  same  to  collapse,  and  that  she 
was  negligent  and  careless  in  removing  said  studding  and 
support,  and  in  thus  permitting  such  machinery  to  be  used 
in  said  building,  then  the  jury  will  find  for  the  plaintiffs,  un- 
less you  find  for  the  defendant  on  one  or  more  propositions 
contained  in  the  following  instructions: 

'*The  jury  are  further  instructed  that  if  Farrar  &  Co.,  or 
Charles  Farrar,  were  the  agents  of  Jane  Lindsay  for  the  pur- 
pose of  causing  the  alterations  and  changes  in  question  made^ 
then  their  act  was  her  act,  **  and  she  is  responsible  for  the 
alterations  and  changes  in  person,  without  the  intervention  of 
an  agent. 

"The  court  further  instructs  the  jury  that  if  they  find  for 
the  plaintiffs  and  against  the  defendant,  Jane  Lindsay,  then 
that  they  will  assess  plaintiffs'  damages  at  a  sura  equal  to  the 
damage  plaintiffs  suffered  in  loss  and  damage  to  their  per- 
sonal property  in  their  said  building  resulting  from  the  fall- 
ing thereof,  and  also  the  damage  to  the  plaintiffs'  leasehold; 
and  in  determining  the  damage  to  plaintiffs*  said  leasehold 
the  jury  will  take  into  consideration  the  value  of  said  lease- 
hold to  the  lessees  (plaintiffs  herein)  immediately  before  the 
injuries  complained  of,  and  its  value  immediately  after  the 
collapse  of  their  building,  and  the  difference  in  such  value 
would  be  the  true  measure  of  damages  as  to  said  leasehold.'^ 

To  the  giving  of  which  said  last  three  mentioned  instruc- 
tions defendants  at  the  time  duly  excepted. 

And  at  the  instance  and  request  of  defendants  the  court 
gave  the  following  instructions  to  the  jury,  'viz: 

"The  court  instructs  the  jury  that  defendant,  Jane  Lind- 
say, is  not  liable  in  this  action  for  any  neglect  or  wrongful 
act  of  her  husband,  if  there  was  any  such  neglect  or  wrongful 
act,  in  repairing  building  number  416  North  Third  street, 
unless  it  shall  appear  to  their  satisfaction,  from  the  evidence, 
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that  she  directed,  knew  of  the  character  and  nature  of  the 
Bame,  and  suffered  such  repairs  to  be  improperly  and  negli- 
gently made. 

"  The  court  declares  the  law  to  be  that,  under  the  evidence 
in  this  case,  the  defendant,  Jane  Lindsay,  did  not  have  a  sep- 
arate estate,  but  an  estate  in  fee  simple,  in  the  property  in 
question,  number  416  North  Third  street. 

"  The  court  instructs  the  jury  that,  by  his  marriage  with 
Jane  Lindsay,  the  defendant,  A.  J.  Lindsay,  was  legally  enti- 
tled to  the  possession,  control,  and  management  **  of  the 
premises  known  as  number  416  North  Third  street,  and  if 
they  find  and  believe  from  the  evidence  that  at  the  time  the 
repairs  complained  of  were  made  on  the  same  the  defendant, 
A.  J.  Lindsay,  was  in  possession  and  exercising  control  of 
said  property  under  his  right  as  her  husband,  then  the  plain- 
tiffs cannot  recover  in  this  action,  although  they  may  find 
that  the  repairs  were  not  safely  or  permanently  made.'* 

And  the  court,  of  its  own  motion,  gave  the  following  in- 
structions to  the  jury,  viz: 

"The  jury  are  instructed  that  a  married  woman  cannot  be 
held  liable  for  a  tort  or  wrong  committed  by  the  direction  of 
her  husband.  If,  therefore,  the  jury  find  from  the  evidence 
in  this  case  that  the  repairs  made  on  building  number  416 
North  Third  street  were  made  under  the  direction  and  super- 
vision of  her  husband,  and  that  the  building  was  rented  to 
Bailey  and  Sage  for  a  printing  office  and  stationery  store,  by 
or  under  the  direction  of  her  husband,  then  your  verdict 
should  be  for  the  defendant. 

"  The  words  '  careless  and  negligent,*  and  *  carelessly  and 
negligently,'  as  used  in  these  instructions,  mean  without  ex- 
ercising that  degree  of  care  which  a  person  of  ordinary  com- 
mon sense  and  prudence,  under  like  circumstances,  and  in 
the  performance  of  a  like  act,  would  have  exercised. 

"These  instructions  are  to  be  taken  by  the  jury  altogether, 
and  considered  as  constituting  one  whole  instruction." 

To  the  giving  of  which  said  last  three  instructions  above 
mentioned  defendants  at  the  time  duly  excepted. 

There  was  a  verdict  and  judgment  for  the  sum  of  two  thou- 
sand nine  hundred  and  sixty-six  dollars  and  sixty-six  cents 
in  favor  of  plaintiffs  against  appellant,  Jane  Lindsay.  There 
was  no  finding  or  judgment  for  or  against  her  husband  and 
codefeiidant,  Andrew  J.  Lindsay,  The  appellant,  Jane  Lind- 
say, in  due  time  filed  *'  motions  in  arrest  of  judgment  and 
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for  a  new  trial,  both  of  which  motions  being  b}'  the  court  over- 
ruled, she  perfected  her  appeal  to  this  court. 

1.  The  first  contention  of  defendant  is  that  the  court  com- 
mitted error  in  refusing  to  instruct  the  jury  that  the  plaintifiFs 
could  not  recover  as  against  her,  she  being  a  married  woman 
at  the  time  of  the  committing  of  the  injury  complained  of, 
was  only  the  owner  of  the  property  in  fee,  and  that  therefore 
the  husband  alone,  if  any  person,  was  responsible  in  damages. 
The  evidence  shows  that  the  defendant,  Mrs.  Lindsay,  in- 
herited the  property  from  her  mother,  and  that  the  repair- 
ing and  alterations  that  were  made,  and  which  caused  the 
wall  to  give  way  and  fall  and  injure  plaintiff's  paint  shop 
and  contents,  was  carelessly  and  negligently  done,  and  were 
made  under  the  supervision  of  her  husband  and  one  Farrar, 
and  by  and  with  her  knowledge  and  consent.  Plaintiffs  were 
lessees  of  the  building  that  was  crushed,  holding  it  under  a 
lease  for  five  years. 

At  common  law  the  husband  had  almost  absolute  control 
over  the  wife's  person;  was  entitled,  as  a  result  of  their  mar- 
riage, to  her  society,  services,  and  earnings,  to  her  goods  and 
chattels;  had  a  right  to  reduce  her  choses  in  action  to  posses- 
sion during  her  life;  could  collect  the  rents  and  profits  of  her 
real  estate,  and  had  entire  control  over  her  property.  She 
was  bound  to  obey  him,  was  incapable  of  making  contracts 
except  for  necessaries,  so  that  in  law  they  were  regarded  as 
but  one  person.  As  a  necessary  consequence  he  alone  was 
liable  for,  and  could  be  sued  for,  her  torts  and  frauds  com- 
mitted during  coverture  in  his  presence  or  by  procurement; 
otherwise  they  were  jointly  liable,  and  must  be  so  sued.  The 
only  torts  for  which  the  wife  could  be  sued  at  common  law, 
and  judgment  rendered  against  her,  and  jointly  with  her 
husband,  were  torts  unmixed  with  any  element  of  contract, 
euch  as  an  assault,  libel,  **  slander,  and  the  like:  Keen  v. 
Hartman,  48  Pa.  St.  497;  88  Am.  Dec.  472;  2  Bishop  on 
Married  Women,  sec.  256;  Cooley  on  Torts,  115;  Schouler 
on  Domestic  Relations,  102,  103.  And  even  then  she  was 
not  liable  unless  the  tort  was  committed  out  of  the  presence 
of  the  husband,  and  without  bis  order  or  consent;  otherwise 
he  alone  was  liable  under  the  presumption  that  she  was  in- 
duced to  commit  them  under  his  coercion:  Alexander  v.  Zy- 
dick,  80  Mo.  341;  Ball  v.  Bennett,  21  Ind.  427;  83  Am.  Dec. 
856;  2  Kent's  Commentaries,  10th  ed.,  143;  Carleton  v.  Hay- 
wood,  49  N.  H.  314. 
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In  the  case  of  Dailey  v.  Houston,  58  Mo.  361,  which  was 
an  action  for  assault  and  battery  against  the  husband  and 
wife,  committed  by  her  in  the  presence  of  her  husband,  this 
court  says: 

"  The  general  rule  seems  to  be  that  no  joint  action  will  lie 
against  husband  and  wife  for  their  joint  trespass;  but  the 
husband  alone  is  liable,  and  must  be  sued  alone  for  such 
trespasses.  In  the  case  of  McKeon  v.  Johnson,  1  McCord 
578,  10  Am.  Dec.  698,  this  doctrine  is  fully  sustained,  and, 
although  it  is  admitted  by  the  learned  judge  delivering  the 
opinion  that  Mr.  Chitty  in  his  work  on  Pleadings,  states  the 
law  to  be  different,  yet  it  is  asserted  that  the  rule  has  been 
well  established  in  this  country  that  no  joint  action  will  lie 
in  such  case." 

The  case  of  McKeon  v.  Johnson,  1  McCord,  578, 10  Am.  Dec. 
698,  was  an  action  against  the  husband  and  wife  for  enticing 
away  and  harboring  a  negro  servant  in  the  possession  of  the 
plaintiff,  and  was  approved  by  this  court  in  the  case  of  Mee* 
gan  v.  Gunsollis,  19  Mo.  418,  which  was  an  action  of  eject- 
ment against  husband  and  wife. 

The  general  rule  of  the  common  law  then  is  that  the  hus- 
band is  liable  for  the  torts  of  his  wife,  where  the  act  is  done 
by  her  alone;  and  whenever,  in  such  a  case,  she  is  sued  for  a 
tort,  the  husband  must  be  joined  in  the  suit.  If  the  wrong- 
ful act  of  the  wife  be  committed  in  the  presence  and  by  di- 
rection of  the  husband,  he  alone  **  is  liable:  2  Kent's 
Commentaries,  149;  Schouler  on  Domestic  Relations,  103. 
In  the  case  at  bar  the  husband  and  wife  both  knew  that  the 
changes  and  alterations  were  being  made  in  the  building,  and 
that  it  was  being  paid  for  out  of  her  means,  and  made  for  her 
use  and  benefit. 

In  the  case  of  Handy  v.  Foley,  121  Mass.  259,  28  Am.  Rep. 
270,  which  was  an  action  in  trespass  against  the  husband 
and  wife  for  trespass  committed  by  the  wife  in  entering  plain- 
tiff's close,  and  destroying  his  gate,  when  her  husband  was 
not  present,  but  the  act  was  done  by  his  direction  and  insti- 
gation, it  was  held  they  were  jointly  liable.  It  was  also  held 
in  the  same  case  that  "the  statement  in  2  Kent's  Commen- 
taries, 149,  '  that,  if  the  wife  commits  a  tort  in  her  husband's 
presence  or  by  liis  order,  he  alone  is  liable,'  is  too  general  and 
must  be  limited  to  the  case  of  her  acting  by  his  coercion." 

In  the  case  of  Roadcap  v.  Sipe,  6  Gratt.  213,  which  was  a 
case  of  assault  and  batter}'  against  husband  and  wife  for  an 


382  Flesh  v.  Lindsay.  [Missouri, 

assault  committed  by  both  of  them,  it  was  held  that  they 
were  jointly  liable:  Carleton  v.  Haywood,  49  N.  H.  314. 

In  the  case  of  Simmons  v.  Brown,  5  R.  I.  299,  73  Am.  Deo. 
66,  "  the  dam  of  a  mill,  erected  by  husband  and  wife  upon 
land  which  the  wife  owned  in  fee,  overflowed  land  of  the 
plaintiff.  It  was  held,  upon  common-law  principles,  that  he 
might  maintain  an  action  against  both  husband  and  wife  for 
the  damages.  And  it  was  laid  down  as  a  rule,  after  examin- 
ing  a  number  of  early  English  decisions,  that  a  married 
woman  may  be  jointly  guilty  with  her  husband  of  any  tres- 
pass, whether  the  Injury  arising  from  it  be  direct  or  conse- 
quential. The  court  declared  the  rule  laid  down  by  Chitty 
(1  Chitty's  Pleadings,  83)  that  husband  and  wife  may  bo 
joined  in  all  actions  in  which  two  or  more  persons  may  be 
jointly  guilty,  and  may  be  charged  jointly,  to  be  well  settled." 
This  case  **  was  approved  by  the  St.  Louis  court  of  appeals 
in  the  case  of  Merrill  v.  St,  LouiSy  12  Mo.  App.  466;  83  Mo, 
244;  53  Am.  Rep.  576. 

In  Smith  v.  Taylor,  11  Ga.  22,  the  court  say:  "For  torts 
committed  by  the  wife,  not  in  the  presence  of  her  husband, 
and  not  by  his  coercion,  they  are  jointly  liable,  and  must  be 
joined  in  the  action.  If  there  is  a  recovery,  the  judgment 
passes  against  both.  If  the  wife  has  a  separate  estate  it  may 
be  taken  in  execution."  In  the  case  of  Merrill  v.  St.  Louis^ 
83  Mo.  244,  53  Am.  Rep.  576,  Judge  Philips,  in  speaking  for 
this  court,  says:  "This  declaration  meets  our  approval,  and 
we  think  it  pertinent  and  just  to  the  profession  and  the  courts 
to  say  so." 

It  will  be  observed  that  the  law  makes  a  distinction  be- 
tween a  class  of  cases  where  the  tort  is  committed  by  the 
direction  of  the  husband  or  by  the  wife  in  his  presence,  as  in 
the  case  of  Dailey  v.  Houston,  58  Mo.  361,  and  in  a  class  of 
cases  where  the  tort  was  committed  by  them  jointly,  as  in  the 
case  at  bar.  In  the  first-named  class  the  husband  alone  is 
liable,  while  in  the  latter  they  are  both  liable,  and  must  be 
jointly  sued. 

If  this  suit  can  be  maintained  against  Mrs.  Lindsay  upon 
any  principle,  it  must  be  upon  the  principle  that  the  tort 
which  is  here  the  cause  of  action  was  her  tort,  and  that  she 
and  her  husband  are  liable  to  be  jointly  sued  for  it,  or  by  rea- 
son of  the  provision  of  section  6868  of  the  Revised  Statutes, 
1889,  which  was  in  force  at  the  time  the  cause  of  action  ac- 
crued, to  wit,  May  30,  1887.    This  section  reads  as  follows: 
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<'The  rents,  issues,  and  products  of  the  real  estate  of  any 
inarried  woman,  and  all  moneys  and  obligations  arising  from 
the  sale  of  such  real  estate,  and  the  interest  of  her  husband 
in  her  right  in  any  real  estate  which  belonged  to  her  before 
marriage,  or  which  she  may  have  acquired  by  gift,  grant, 
devise,  or  inheritance  during  coverture,  shall,  during  cover- 
ture, be  exempt  from  attachment  or  *'  levy  of  execution  for 
the  sole  debts  of  her  husband;  and  no  conveyance  made  dur- 
ing coverture  by  such  husband  of  such  rents,  issues,  and 
products,  or  of  any  interest  in  such  real  estate,  shall  be  valid, 
unless  the  same  be  by  deed,  executed  by  the  wife  jointly  with 
the  husband,  and  acknowledged  by  her  in  the  manner  now 
provided  by  law  in  the  case  of  the  conveyance  by  husband 
and  wife  of  the  real  estate  of  the  wife;  provided,  such  annual 
products  may  be  attached  or  levied  upon  for  any  debt  or 
liability  of  her  husband,  created  for  necessaries  for  the  wife 
and  family,  and  for  debts  for  labor  or  materials  furnished 
upon  or  for  the  cultivation  or  improvement  of  such  real 
estate." 

It  has  been  held  by  this  court  that  this  is  a  disabling  stat- 
ute, and  that  by  its  provisions  the  husband  is  shorn  of  all  of  his 
marital  rights  at  common  law  and  renders  him  powerless  to 
bind,  charge,  or  convey,  or  in  any  way  encumber  the  real 
property  of  his  wife  except  by  deed  duly  executed  and 
acknowledged  in  conjunction  with  her:  Mueller  v.  Kaeasmann, 
84  Mo.  318;  Bums  v.  Bangert,  92  Mo.  167;  Wannall  v.  Kern, 
51  Mo.  150;  Clark  v.  National  Bankj  47  Mo.  17;  Clark  v. 
RyneXy  53  Mo.  380;  Silvey  v.  Summer^  61  Mo.  253;  McBeth  v. 
Trabue,  69  Mo.  642;  Bartlett  v.  CDonoghue,  72  Mo.  563;  Goff 
V.  Roberts,  72  Mo.  570;  Eord  v.  Tauhman,  79  Mo.  101.  While 
it  held  that  this  statute  deprives  the  husband  of  all  power  to 
convey  or  dispose  of  his  wife's  real  estate  without  joining  her 
with  him,  it  is  also  held  that,  in  actions  of  ejectment  to  re- 
cover the  possession  thereof,  he  may  sue  in  his  own  name  and 
that  his  wife  is  not  a  necessary  party  plaintiff  with  him: 
Bledsoe  v.  Simms,  53  Mo.  305;  Cooper  v.  Ord,  60  Mo.  420; 
Kanaga  v.  St.  Louis  etc.  R.  R.  Co.,  76  Mo.  207;  Dyer  v.  Wittier^ 
89  Mo.  81;  58  Am.  Rep.  85;  Peck  v.  Lockridge,  97  Mo.  549. 
It  necessarily  follows  from  these  decisions  that  the  right  of 
the  husband  to  **  the  possession  of  his  wife's  real  property 
as  it  exi^Bted  at  common  law  has  not  been  taken  away  by  this 
statute. 

It  is  also  contended  by  defendant  that  a  married  woman 
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can  have  no  agent  unless  she  is  possessed  of  a  separate  estate 
and  such  seems  to  be  the  law  aa  announced  in  the  case  of 
Wilcox  V.  Todd,  64  Mo.  390;  Hall  v.  Callahan,  66  Mo.  316; 
Hord  V.  Taiibman,  79  Mo.  101;  Henry  v.  Sneed,  99  Mo.  407; 
17  Am.  St.  Rep.  580.  But  may  she  not  have  a  servant  ta 
repair  her  property  and  preserve  it  from  decay  and  destruc- 
tion? An  agent  is  defined  to  be  a  person  duly  authorized  to 
act  on  behalf  of  another,  or  one  whose  unauthorized  act  has 
been  duly  ratified:  1  Am.  &  Eng.  Ency.  ofLaw,  333;  Evans  on 
Agency,  Ewell'e  ed.,  sec.  1;  1  Sweet's  Law  Dictionary.  Serv- 
ant is  defined  by  Mr.  Webster  as  follows:  "One  who  serves  or 
does  service  voluntarily  or  involuntarily;  a  person  who  is  em- 
ployed by  another  for  menial  oflBces  or  for  other  labor,  and  i» 
subject  to  his  command;  a  person  who  labors  or  exerts  himself 
for  the  benefit  of  another,  his  master  or  employer;  a  subordi- 
nate helper."  We  take  it  then  that  the  persons  engaged  in  or 
about  the  repairing,  changing,  and  remodeling  the  building 
of  Mrs.  Lindsay  were  her  servants,  even  if  she  could  not 
have  an  agent  in  regard  to  her  fee-simple  property. 

Section  6868  of  the  Revised  Statutes  of  1889  provides,  that 
the  annual  products  of  the  wife's  realty  may  be  attached  or 
levied  upon  for  any  debt  or  liability  created  ....  for  the 
cultivation  and  improvement  ©f  such  real  estate.  By  this  it 
is  clearly  implied  that  the  wife's  realty  maybe  improved,  and 
who  is  to  do  it  if  she  does  not?  The  very  fact  that  she  m 
permitted  by  law  to  hold  the  property  in  fee,  implies  that  she 
may  improve,  repair,  and  remodel  it  as  the  exigencies  of  the 
case  and  the  advance  of  the  times  may  require,  and  that  for 
that  purpose  she  may  employ  servants,  for  wliose  carelessness 
**  and  negligence  in  the  manner  of  its  doing  she  and  her 
husband  should  be  held  jointly  liable.  As  was  said  in  the 
case  of  Merrill  v.  St.  Louis^  83  Mo.  244;  53  Am.  Rep.  576. 
"  The  law  imposes  upon  every  owner  of  property  the  duty  of  so 
using  it  as  not  to  injure  the  property  or  the  persons  of  others." 
Should  a  married  woman  who  owns  property  worth  thousandft 
of  dollars,  and  who  may  have  an  impecunious  and  insolvent 
husband,  be  permitted  to  so  use  her  property  as  to  destroy 
that  of  others,  and  there  be  no  redress  therefor?  If  she  is  not 
in  such  case  answerable  for  negligence  to  anyone  who  has  been 
injured  by  its  improper  management,  who  is  so  answerable? 
A  vast  amount  of  property  is  now  held  by  married  women  in 
this  state,  as  it  is  held  in  the  case  at  bar,  and  the 'policy  ot 
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the  law  is  that  those  who  thus  own  it  heneficially  should 
answer  for  the  tortious  and  negligent  management  of  it. 

We  hold  that  both  at  common  law  and  under  the  statute 
the  defendant  and  her  husband  are  jointly  liable  for  the 
damages  which  accrued  to  plaintiflfs  in  this  case  by  reason  of 
the  carelessness  and  negligence  of  defendant's  servants  (if 
Buch  was  the  case)  in  remodeling  and  changing  the  building. 

2.  As  Mrs.  Lindsay  could  have  no  agent  in  regard  to  her 
property  as  held  by  this  court,  the  court  committed  error  in 
instructing  the  jury  that "  If  Farrar  &  Co.,  or  Charles  Farrar, 
were  the  agents  of  Jane  Lindsay  for  the  purpose  of  causing  the 
alterations  and  changes  in  question  to  be  made,  their  act  was 
her  act,  and  she  is  responsible  for  the  alterations  and  changes 
in  her  said  building  as  if  she  had  made  the  contract  for  such 
alterations  and  changes  in  person,  without  the  intervention  of 
an  agent." 

And  also  in  instructing  the  jury  that  plaintiflfe  were  entitled 
to  recover  damages  for  injuries  to  their  leasehold  for  the  rea- 
son that  there  is  no  allegation  iu  ^^  the  petition  in  regard 
thereto,  but  all  damages  claimed  are  of  a  special  character 
as  set  forth  in  the  itemized  account  filed  with,  and  made  a 
part  of,  the  petition. 

3.  In  no  event  is  Mrs.  Lindsay  alone  to  be  held  liable  for 
the  damages  sued  for,  but  she  is  liable  in  conjunction  with  her 
husband. 

4.  For  the  error  of  the  court  in  giving  instructions  for  plain- 
tiff as  herein  indicated,  and  in  rendering  judgment  against 
Mrs.  Lindsay  and  not  against  her  husband,  the  cause  will  be 
reversed  and  remanded  to  be  proceeded  with  in  accordance 
with  the  views  herein  expressed.  Reversed  and  remanded. 
All  of  this  division  concur. 

HtrSBAND  AND  WlFE— HCSBANU'S  LlABILnT  ¥0R  TOBTS  Of  WHH. — A  wif« 

iii  liable  for  a  tort  committed  by  her  nnleas  the  husband  was  present  and 
directed  the  doing  of  it,  when  he  alone  is  liable:  Wheeler  etc  Mfg.  Co,  r. 
Heil,  115  Pa.  St.  487;  2  Am.  St.  Bep.  575,  and  note;  Appeal  of  FrankUn, 
115  Pa.  St.  534;  2  Am.  St.  Rep.  583;  Blakeslee  v.  Tyler,  55  Conn.  397.  A 
husband  is  liable  for  the  torts  of  his  wife  committed  during  coverture:  Ball 
V.  BenmU,  21  Ind.  427;  83  Am.  Dec.  356,  and  note;  Hubble  ▼.  Fogartie,  3 
Rich.  413;  45  Am.  Deo.  775.  See  also  the  extended  note  to  Commonwealth 
V.  Nealj  6  Am.  Dec.  106,  and  the  note  to  Keen  y.  Hartman,  86  Am.  Dec.  609. 
Husband  and  Wifb — ^Wife's  Torts — Joint  Liabilitt  fob. — A  wife  ia 
liable  jointly  with  her  husband  for  her  torta,  unless  she  acts  under  his  coer* 
cion:  Crawford  v.  Daggett,  82  Tex.  139;  27  Am.  St.  Rep.  859,  and  note. 
For  the  torts  of  a  married  woman  committed  ia  the  abience  of  her  husband 
AM.  Sr.  Rep.,  Vol.  XXXVU.— 26 
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they  are  jointly  liable:  Brazil  v.  Moran,  8  Minn.  236;  83  Am.  Dec.  772,  and 
•ztended  note;  Heckle  v,  Luivey,  101  Mass.  344;  3  Am.  Rep.  366. 

Damages — Pleadimo. — In  an  action  in  tort  and  sounding  in  damages  the 
eomplaiut  must  state  the  kind  of  damages  claimed,  and  the  testimony  and 
the  jury  must  be  restricted  to  the  allegations:  Upellman  v.  Richmond  etc 
E.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Bep.  858,  and  note;  but  see  Orman  v. 
Mannix,  17  Col.  564,  31  Am.  St.  Rep.  340,  where  it  was  held  that  a  general 
allegation  of  damage  in  an  action  for  negligent  killing  was  sufficient  to 
authorize  the  recovery  of  such  damages  aa  naturally  flow  from  the  death. 
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[116  MissoUBi,  127.] 

Railroads — Rioht  to  Requlate  Stops. — A  railroad  company  has  the  rifiiht^ 
in  the  absence  of  statutory  requirements,  to  determine  for  itself  what 
trains  shall  stop  at  particular  way  stations.  The  traveling  public  is 
bound  to  accommodate  itself  to  such  regulations  as  may  hava  been 
adopted. 

Eailroads— Liability  fob  Not  Dischargino  PASssxaKB  at  Destinatiok. 
If  a  railroad  company  contracts  to  carry  a  passenger  to  a  particular  8ta< 
tion,  and  the  train  on  which  passage  is  taken  is  one  which  is  required 
under  the  regulations  of  the  company  to  receive  and  discharge  passen* 
gers  at  such  station,  the  company  commits  an  actionable  wrong  in  re> 
quiring  such  passenger  to  leave  the  train  before  arriving  at  the  station 
named. 

Bailroads — ExpiTLSiOH  ov  Passenqbb— Burden  or  Proof. — ^In  an  action 
against  a  railroad  company  by  a  passenger  to  recover  damages  for  being 
ejected  from  the  train  before  reaching  the  station  to  which  the  company 
has  contracted  to  carry  him,  proof  that  the  train  habitually  stopped  at 
such  station  when  it  was  the  destination  of  a  passenger  on  board  is  suffi- 
cient proof  of  a  rule  requiring  it  to  do  so,  and  puts  the  burden  of  proof 
on  the  company  to  show  that  such  stops  are  exceptional,  and  made  an- 
der  special  instructions. 

Evidence— Interest  as  Affeotino  Admissibility  of. — A  statement  made 
by  a  conductor  on  a  railroad  train  at  the  time  of  taking  a  passenger^ 
ticket  that  the  train  does  not  stop  at  the  passenger's  destination,  and 
that  he  will  have  to  get  off  at  another  station,  is  a  mere  declaration  by 
the  compatiy's  ageut  in  its  interest,  and  is  not  admissible  as  evidence  of 
the  fact  stated. 

Railroads — Duty  to  Protect  Passengers— Liability  fob  Bbeaoh  of 
Such  Duty. — While  it  is  the  duty  of  a  railroad  company  to  preserve 
order  on  its  trains  and  to  protect  its  passengers,  especially  females,  from 
insults  and  assaults  from  fellow-passengers,  and  from  annoyances  and 
injuries  by  disorderly  persons,  yet  to  render  the  company  liable  in  dam- 
ages for  a  breach  of  such  duty  it  is  necessary  to  bring  home  to  the  con- 
ductor in  charge  of  the  train  knowledge,  or  opportunity  to  know,  that 
the  injury  was  threatened,  and  to  show  that  by  his  prompt  intervention 
ha  could  have  prevented  or  mitigated  it. 

Kailroads — Rape — EIxfulsion  Frou  Train  as  Proximatb  Cause  of. — If 
a  young  lady  is  wrongfully  put  off  a  railroad  train  before  reaching  her 
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destination,  and  a  rape  is  afterwards  committed  on  her  by  a  passenger 
who  leaves  the  train  where  she  is  pat  of^  the  rape  is  not  the  direct  and 
immediate  consequence  of  the  wrongful  act  of  expelling  her  when  it 
appears  that  the  station  at  which  she  is  put  ofiT  is  not  an  inappropriate 
or  unsafe  place  for  a  young  and  inexperienced  female  passenger  travel- 
ing alone  to  remain  until  the  arrival  of  a  train  to  carry  her  to  her  des- 
tination, and  that  the  conductor  who  allowed  the  passenger  committing 
the  rape  to  take  such  female  passenger  from  the  train  had  no  reason  at 
the  time  to  believe  or  suspicion  that  she  would  be  assaulted  or  even 
insulted. 

John  M.  Barker  and  S.  S.  Nowlin,  for  the  appellant. 

F.  W.  Lehmann  and  George  S.  Grover,  for  the  respondent. 

*•*  Macparlane,  J.  The  suit  is  for  damages  on  account 
of  the  alleged  wrongful  expulsion  of  plaintiff  from  one  of  its 
trains  by  the  employees  of  defendant. 

The  petition  charges,  in  substance,  that  on  the  2d  of  No- 
vember, 1888,  defendant  sold  plaintiff  a  coupon  ticket,  which 
entitled  her  to  transportation  from  the  state  of  Virginia  to  St. 
Louis,  Missouri,  and  from  St.  Louis  to  Mexico,  Missouri,  over 
the  road  of  defendant,  but  that  her  destination  was  Benton 
city,  and  defendant,  when  it  sold  her  the  ticket,  agreed  to  let 
her  off  at  her  destination;  that  on  the  4th  of  November,  1888, 
at  the  city  of  St.  Louis,  defendant  further  agreed,  in  consid- 
eration of  the  purchase  of  said  ticket,  to  safely  and  with  dis- 
patch transport  plaintiff  on  that  night  to  said  Benton  city, 
and  on  the  journey  would  protect  her  from  harm;  that  de- 
fendant, however,  did  not  keep  said  agreement,  but  after 
receiving  plaintiff  as  a  passenger,  and  before  she  reached  her 
destination,  *'*  by  its  servants  and  agents  in  charge  of  the 
train,  withdrew  all  protection  from  her,  and  wrongfully,  wan- 
tonly, knowingly,  recklessly,  etc.,  expelled  her,  against  her 
consent,  from  the  train  in  the  cold  and  darkness,  about  mid* 
night,  at  the  town  of  Montgomery,  in  a  frightened  condition, 
in  the  company  of  one  Dick  Dusenberry,  a  passenger  on  the 
same  train,  who,  with  the  knowledge  and  consent  of  the  de- 
fendant's servants,  took  her  into  his  custody,  decoyed  her  to 
a  saloon,  where  he  held  her  prisoner  for  five  hours,  and  rav- 
ished her,  by  reason  of  which  she  was  greatly  injured  in  body 
and  mind,  suffering  loss  of  time  and  expense,  ruined  her  life 
and  respectability,  to  her  damage  in  the  sum  of  fifty  thousand 
dollars.     The  answer  was  a  general  denial. 

The  evidence  showed  that  plaintiff  was  between  sixteen 
and  seventeen  years  of  age,  and  on  November,  1888,  she  pur- 
chased a  ticket  in  Virginia  for  Mexico,  Missouri,  intending  to 
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Btop  at  Benton  city;  that  she  arrived  in  the  St.  Louis  union 
depot  on  the  evening  of  November  4th,  and,  after  waiting  a 
short  time,  she  was  placed  upon  a  train  of  defendant  company 
which  ran  through  Benton  city  and  Mexico;  that  after  the  train 
had  started  the  conductor  came  through  the  car  collecting 
tickets,  and  informed  her  that  the  train  did  not  stop  at  Ben* 
ton  city,  and  she  would  have  to  get  off  at  Montgomery  and 
wait  there  for  another  train.  Plaintiff  objected,  and  insisted 
upon  being  let  off  at  Benton  city,  but  the  conductor  refused. 
During  the  journey,  a  man  named  Dusenberry  took  a  seat  be- 
side plaintiff  and  engaged  in  conversation  with  her.  When 
the  train  was  about  stopping  at  Montgomery,  the  conductor 
told  plaintiff  that  was  the  place  for  her  to  get  off.  Dusen- 
berry offered  to  see  her  safe  to  a  hotel,  to  which  the  conductor 
assented.  Instead  of  taking  her  to  a  hotel,  he  took  her  to  a 
saloon,  where  he  brutally  abused  and  ravished  her.  Upon 
plaintiff's  evidence  *'*  the  court  directed  a  verdict  for  de- 
fendant, and  judgment  was  entered  accordingly,  and  plaintiff 
appealed. 

In  a  consideration  of  the  ruling  of  the  court,  the  evidence 
will  be  given,  so  far  as  necessary,  in  detail. 

Defendant  had  the  undoubted  right,  in  the  absence  of  statu- 
tory requirements,  to  determine  for  itself  what  trains  should 
stop  at  particular  way  stations,  and  the  traveling  public  was 
bound  to  accommodate  itself  to  such  regulations  as  may  have 
been  adopted.  Trains  could  not  be  safely  or  successfully  run 
under  the  direction  and  management  of  the  passengers.  If, 
then,  under  the  rules  of  defendant,  the  train  in  question  was 
not  scheduled  to  stop  at  Benton  city,  the  conductor  acted 
properly  and  within  his  duty  in  refusing  to  stop  there  for 
plaintiff,  though  she  took  that  train  under  the  direction  of  an- 
other agent -of  defendant  who  had  authority  to  direct  passen- 
gers. In  such  case,  if  damage  results,  it  must  be  attributed 
to  the  misdirection:  2  Wood's  Railway  Law,  sec.  355;  Logan 
V.  Hannibal  etc.  R.  R.  Co.f  77  Mo.  664;  Marshall  v.  St.  Louis 
etc.  Ry.  Co.,  78  Mo.  610. 

Safety  and  convenience  of  passengers,  as  well  as  the  busi- 
ness interests  of  the  carrier  require  "  the  adoption  and  strict 
enforcement  of  reasonable  regulations  for  the  operation  and 
management  of  trains.  The  public  has  the  right  to  rely  upon 
them,"  and,  if  defendant  undertook  to  carry  plaintiff  to 
Benton  city,  and  under  the  regulations  it  had  adopted  for  the 
management  of  its  passenger  business,  the  train  upon  which 
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she  took  passage  was  one  which  was  required  to  receive  and 
discbarge  passengers  at  that  station,  then  under  the  foregoing 
authorities  defendant  committed  an  actionable  wrong  in  re- 
quiring her  to  leave  the  train  at  Montgomery. 

Defendant  is  charged  with  wrongfully  ejecting  plaintiflf  from 
its  train  at  a  station  short  of  her  destination.  The  question 
whether  under  the  rules  of  defendant  ***  this  train  could  have 
been  stopped  at  Benton  city,  therefore,  became  a  vital  one  on 
the  trial.  Proof  that  the  train  always  stopped  at  that  station, 
or  that  it  habitually  stopped  there  when  it  was  the  destina- 
tion of  a  passenger  on  board,  would  be  sufficient  proof  of  a  rule 
requiring  it  to  do  so.  That  character  of  proof  would  be  all  to 
which  a  passenger  could  resort  without  calling  upon  the 
agents  of  defendant  to  furnish  the  evidence.  The  proof  there- 
fore made  by  plaintiff,  that  the  train  in  question  sometimes 
stopped  at  that  station,  was  sufficient  to  make  a,  prima  facie 
<5ase  that  under  the  regulations  of  defendant  this  train  was 
required  to  stop  there,  and  to  put  the  burden  on  defendant  to 
show  that  such  stops  were  exceptional,  and  were  made  under 
special  instructions  from  the  company,  if  such  was  the  case. 
It  becomes  unnecessary,  therefore,  to  inquire  whether  the 
burden  is  not  primarily  upon  the  carrier  to  prove  its  regula- 
tions in  regard  to  running  its  trains. 

Plaintiff  testified  that  the  conductor  soon  after  taking  up 
her  ticket  informed  her  that  the  train  did  not  stop  at  Benton 
<jity,  and  for  that  reason  she  would  have  to  get  off  at  Mont- 
gomery. Defendant  now  insists  that  the  conductor's  state- 
ment respecting  the  schedule  and  running  orders  of  his  train 
was  not  drawn  in  question  on  the  trial,  and  should  be  accepted 
here  as  equivalent  to  an  admission  that  the  statement  was 
correct. 

The  statement  of  the  conductor  was  a  mere  declaration  of 
an  agent  of  defendant  in  its  interest  and  was  not  admissible 
as  evidence  of  the  fact  stated.  While  it  was  drawn  out  by 
plaintiff  it  was  only  done  in  giving  all  the  conductor  stated 
in  his  refusal  to  stop  the  train.  The  persistency  with  which 
oounsel  for  plaintiff  insisted  on  the  introduction  of  the  evi- 
dence shows  clearly  that  the  truth  of  the  declaration  was  not 
confessed.  ' 

While  the  evidence  made  a  case  of  actionable  wrong, 
whether  the  judgment  should  be  reversed  *'*  depends  upon 
the  sufficiency  of  the  proof  of  damage  to  justify  a  judgment 
therefor.     It  will  be  observed  in  the  first  place  that  no  damage 
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was  alleged  in  the  petition  except  such  as  especially  resulted 
from  the  outrage  committed  upon  plaintiflF  by  Dusenberry; 
and  in  the  second  place  no  other  damage  was  proved.  The 
court  allowed  plaintiff  the  greatest  latitude  in  the  introduc- 
tion of  evidence  in  proof  of  damages.  She  was  permitted  to 
testify  to  the  minutest  details  of  what  she  suffered  at  the 
hands  of  Dusenberry,  and  of  all  facts  which  had  a  tendency 
to  aggravate  her  damages;  yet  no  word  of  testimony  was 
given  of  any  damage  which  she  would  have  sustained  had 
she  not  met  with  Dusenberry.  The  demurrer  to  the  evidence 
was  therefore  properly  sustained,  unless  the  damage  from 
Dusenberry  was  properly  attributable  to  the  actsof  defendant'* 
conductor  in  requiring  plaintiff  to  leave  the  train  at  Mont- 
gomery. 

The  suit  was  really  predicated  upon  the  injury  received  at 
the  hands  of  Dusenberry,  after  the  plaintiff  had  left  the  train 
at  Montgomery.  The  trial  court  held  in  effect  that  plaintiff 
could  not  recover  from  defendant  for  such  injuries.  Plaintiff 
insists  that  the  court  erred  in  this. 

Plaintiff's  counsel  argues  with  great  earnestness  and  cites 
numerous  authorities  to  show  the  duty  required  of  a  carrier  to 
preserve  order  on  trains  and  to  protect  their  passengers,  par- 
ticularly ladies,. from  insults  and  assaults  from  their  fellow- 
passengers  and  from  annoj'ance  and  injuries  from  turbulent, 
riotous,  and  disorderly  persons.  There  can  be  no  doubt  of 
these  duties  and  obligations,  but  to  render  the  carrier  liable 
for  damages  from  such  causes  it  would  be  necessary  "  in  each 
case  to  bring  home  to  the  conductor  knowledge  or  opportu- 
nity to  know  that  the  injury  was  threatened  and  to  show  that 
by  his  prompt  intervention  he  could  have  prevented  *'*  or 
mitigated  it."  This  qualification  is  required  in  the  extreme 
cases  cited  by  plaintiff:  New  Orleans  etc.  R.  R.  Co.  v.  Burke^ 
53  Miss.  225;  24  Am.  Rep.  689;  Pittsburgh  etc.  Ry.  Co.  v.  Hinds, 
53  Pa.  St.  512;  91  Am.  Dec.  224;  Nieto  v.  Clark,  1  Cliff.  149; 
Craker  v.  Chicago  etc.  Ry.  Co.,  36  Wis.  671. 

There  was  no  evidence  that  the  damages  resulted  in  thia 
case  from  requiring  plaintiff  to  leave  the  train  at  an  improper 
or  dangerous  place,  as  in  case  of  Evans  v.  St.  Louis  etc.  Ry.  Co.^ 
11  Mo.  App.  471,  and  other  similar  cases  cited  by  him  in 
which  the  injuries  were  the  natural  consequences  of  th» 
wrongful  act. 

There  was  no  evidence  which  tended  to  prove  that  Mont- 
gomery  city  was  an   unsafe  or  inappropriate   place   for  a 


March,  1893.]     Siba  v.  Wabash  R.  R.  Co.  891 

youthful  and  inexperienced  female  traveling  alone  to  remain 
between  trains.  Indeed  it  sufficiently  appears  from  the  evi- 
dence that  two  respectable  hotels  were  in  view  of  the  station^ 
one  of  them  adjoining  the  platform  at  which  the  train  stopped. 
It  was  shown  that  no  such  outrage  had  previously  been  per- 
petrated upon  or  insult  even  offered  to  a  lady  passenger  in 
the  thirty  years  the  road  had  been  operated  through  the  town. 
There  was  then  no  negligence  or  misconduct  on  the  part  of 
the  conductor  in  his  selection  of  Montgomery  as  a  proper  sta- 
tion at  which  to  leave  plaintiflf  to  await  her  train,  and  the 
contrary  is  not  seriously  urged. 

The  question  then  is  reduced  to  the  single  one,  whether  the 
conductor  or  other  train  employee  permitted  Dusenberry  to 
take  plaintiff  off  the  train,  having  at  the  time  reason  to  be- 
lieve that  he  intended  to  brutally  assault  her,  or  even  to  offer 
her  indignities.  The  mere  fact  that  Dusenberry  offered  to 
conduct  plaintiff  to  a  hotel  afforded  no  ground  upon  which  to 
create  a  suspicion  that  an  assault  and  abuse  was  contem- 
plated. We  are  not  willing  to  concede  that  human  nature  is 
80  depraved  that  the  temporary  association  of  a  man  and  **'' 
woman,  though  strangers  to  each  other,  suggests  the  danger 
of  assault  and  ravishment  as  a  natural  sequence. 

But  it  is  insisted  by  counsel  that  while  plaintiff  was  a  pas- 
senger on  defendant's  train  a  conspiracy  was  formed  between 
Dusenberry,  the  conductor,  and  train  porter  that  plaintiff 
should  be  placed  under  the  power  and  control  of  Dusenberry 
at  Montgomery  city  in  order  that  his  evil  and  beastly  lusts 
might  be  indulged. 

We  do  not  think  the  evidence  warrants  a  suspicion  of  so 
foul  a  crime.  The  evidence  shows,  that,  within  forty  minutes 
after  the  train  started,  the  conductor  informed  plaintiff  that 
the  train  did  not  stop  at  Benton  city,  and  she  would  have  to 
get  off  at  Montgomery  and  wait  for  a  train  that  did  stop  there. 
Up  to  this  time,  no  communication  was  shown  to  have  taken 
place  between  any  of  the  supposed  conspirators,  or  between 
Dusenberry  and  plaintiff.  It  is  clear  then  that  the  informa- 
tion and  direction  given  plaintiff  by  the  conductor  were  not 
in  furtherance  of  a  previous  conspiracy. 

It  does  appear  that  after  the  train  had  been  on  its  way 
some  time,  and  after  Dusenberry  had  been  repulsed  in  his 
advances  towards  another  lady,  he  took  a  seat  beside  plain- 
tiff. In  giving  her  evidence,  she  did  not  testify  that  his 
attentions  on  the  train  were   objectionable  or  distasteful  to 
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her,  or  that  they  were  such  as  to  attract  observation.  In  her 
evidence  she  first  mentioned  him  when  she  spoke  of  leaving 
the  train  at  Montgomery.  She  testified  that  when  the  train 
slowed  up  at  Montgomery,  the  conductor  said  to  her  "  Here  is 
your  place  where  you  will  have  to  get  off."  Dusenberry  said: 
"  I  board  at  the  hotel  where  she  will  go,  and  I  will  see  her 
safe  to  the  hotel  where  I  board,"  and  the  conductor  said 
"All  right."  "  So  I  got  off  and  Dusenberry  followed  me,  and 
said:  'I  will  take  you  to  the  hotel  where  I  board  as  I  told  the 
conductor.' " 

*'*  Another  witness,  who  was  a  passenger  on  the  train, 
testified  that  when  Dusenberry  sat  down  beside  plaintiff  and 
began  conversing  with  her,  she  seemed  to  be  somewhat 
excited,  and  shrank  away  from  him  in  the  seat.  Then  he 
moved  his  seat  behind  witness,  and  pretty  soon  the  negro 
porter  came  along,  who  stopped  and  talked  to  him  a  little  bit, 
and  Dusenberry  gave  him  a  half  dollar,  when  the  negro  started 
out  the  back  end  of  the  car  saying  "  This  train  does  not  stop 
at  all  stations."  This  witness  testified  that  he  saw  Dusen- 
berry and  the  conductor  talking  together  twice  as  the  train 
came  up.  His  evidence  further  shows  that  these  two  conver- 
sations were  in  the  presence  of  plaintiff.  She  said  she  was 
trying  to  persuade  him  to  let  her  off  at  Benton.  This  is  the 
evidence  upon  which  counsel  relies  to  establish  a  conspiracy. 

There  is  no  pretense  that  plaintiff  or  anyone  else  com- 
plained to  the  conductor  of  Dusenberry's  action,  or  that  any- 
thing was  said  or  done  by  him  indicating  his  evil  intentions, 
more  than  the  fact  of  intruding  himself  and  his  attentions 
upon  her,  and  of  this  she  made  no  complaint,  either  at  the 
time  or  when  testifying.  If  his  conduct  while  on  the  train 
was  suspicious,  she  did  not  notice  it,  or  she  would  have 
declined  his  offer  to  take  her  to  a  hotel,  and  would  have 
called  upon  the  conductor  for  direction.  We  are  able  to  see 
nothing  in  the  evidence  that  indicated  either  a  conspiracy  to 
do  evil  to  plaintiff,  or  that  imposed  upon  the  conductor  the 
duty  of  special  protection.  The  horrible  injuries  suffered 
by  plaintiff  at  the  hands  of  Dusenberry,  and  the  resulting 
damage,  were  not  the  direct  and  immediate  consequence  of 
requiring  her  to  leave  the  train  at  Montgomery.  Judgment 
affirmed.     All  concur. 

Railroads — Rioht  to  Regulate  Stops. — A  railroad  company  may  adopt 
•  regulation  that  certain  trains  shall  not  stop  at  designated  stations  where 
Ihere  is  no  statutory  provision  to   the   contrary:  Atc/iinon  etc,  H.  S.  Co.  v. 
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<Sfantif,  38  Kan.  608;  5  Am.  St.  Rep.  780,  and  note;  Ohio  etc.  Ry.  Co.  r. 
Swarthout,  67  Ind.  567;  33  Am.  Rep.  104,  and  if  a  passenger  has  a  ticket 
for  a  station  at  which  the  train  doea  not  stop,  he  has  the  right  only  to  rid* 
to  an  intermediate  station:  Richmond  etc  R.  R.  Co.  v.  Aahhy,  79  Va.  130; 
£2  Am.  Rep.  620. 

Railroads— Duir  to  Land  Passenoee  at  Destination.— When  a  rail- 
road oompaay  sells  tickets  to  a  station  at  which  its  trains  do  not  stop  unless 
signaled  for  the  purpose  of  receiving  and  discharging  passengers,  it  is  gen- 
erally the  duty  of  the  conductor  to  ascertain  if  any  passenger  is  to  get  ofiF 
there  and  to  stop  and  allow  him  a  reasonable  opportunity  to  do  so.  A  fail- 
ure to  perform  this  duty  will  render  the  company  liable  for  reasonable 
damages:  Chattanooga  etc.  R.  R.  Co.  v.  Lyon^  89  Ga.  16;  32  Am.  St.  Rep.  72, 
and  note  with  the  cases  collected. 

Railroads— DuTT  to  Protect  Passengers  From  Assault  or  Insult. — 
This  question  will  be  found  thoroughly  discussed  in  the  monographic  notes 
to  Richmond  etc  R.  R.  Co.  v.  Jefferson,  32  Am.  St.  Rep.  90-101,  and  Rom- 
met  V.  SchambacJier,  6  Am.  St.  Rep.  734-736.  Ik  is  the  duty  of  a  railway 
<»rrier  of  passengers  to  exercise  the  highest  diligence  reasonably  practicable 
to  protect  passengers  against  violence,  abuse,  or  injury  from  fellow-passen- 
gers: MuUan  y.  Wiscoruin  Cent.  Co.,  46  Minn.  474. 
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Nsootiabls  Instruments — Demand  for  Payment.  —If  a  note  is  payable 
at  a  particular  place  of  business,  whether  a  bank  or  not.  it  is  sufficient 
for  the  holder,  in  order  to  charge  the  indorser,  to  present  the  note  for 
payment  at  the  specified  place  within  business  hours.  He  is  under  no 
obligation  in  case  of  dishonor  at  that  place,  to  present  it  for  payment 
elsewhere,  or  personally  to  the  maker. 

Kbgotiablk  Instruments — Protest — Presumption  and  Evidence  to  Rb« 
but. — If  the  certificate  of  protest  of  a  notary  public  states  that  he  pre« 
sented  the  note  for  payment  at  the  place  named  therein  at  5:20  o'clock 
P.  M.,  the  certificate  is  sufficient  on  its  face  to  raise  the  presumption 
that  demand  was  made  within  business  hours,  but  evidence  is  admissible 
to  rebut  such  presumption  and  to  show  that  the  hour  named  was  not 
within  the  customary  business  hours  in  the  place  where  the  note  was 
made  payable. 

Witnesses — iNCOMPETENcr,  Waiver  of. — An  objection  to  a  witness  for  per- 
sonal disqualification  cannot  be  made  Ujc  the  first  time  in  the  appellate 
court. 

Nkootiablk  Instruments — Presentment  for  Payment — When  Should 
Be  Made. — When  presentment  of  a  note  for  payment  is  made  at  the 
place  of  business  of  the  maker,  it  must  be  during  the  hours  when  such 
places  are  customarily  open,  or  at  least  while  some  one  is  there  compe- 
tent to  give  an  answer.  Only  when  presentment  is  at  the  residence  is 
the  time  extended  to  the  hours  of  rest. 

Kkootiablb  Instruments- Demand  of  Payment— What  Not  Swificient, 
A  call  by  a  notary  at  the  business  office  of  the  maker  of  a  note,  in  his 
absence  after  business  hours  and  after  the  office  has  been  closed  for  the 
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day,  with  no  other  effort  to  find  him,  is  not  a  sufficient  presentment  for 
payment  to  bind  the  indorser. 

Nkootiablb  Instruments — Protest — Duty  ov  Notary  Public  when  he 
receives  a  note  for  protest  is  to  make  demand  for  payment  of  the  party 
primarily  liable  at  his  usual  place  of  business,  within  business  hours. 

Negotiable  Instruments— Evidence  oi  Fraud  in  Obtaining. — Under 
allegations  in  an  answer  by  an  indorser  in  an  action  on  a  note  that  it 
was  obtained  from  the  maker  by  fraud  and  misrepresentation,  and  with- 
out consideration,  and  that  the  holder  knew  it  had  been  so  obtained,  and 
that  he  never  paid  value  for  it,  evidence  is  inadmissible  to  show  tliat 
the  note  in  suit  was  a  renewal  of  two  prior  notes  which  were  given  for 
certain  property  under  false  representations,  and  that  the  holder  of  tlia 
note  in  suit  claiming  to  be  an  innocent  purchaser  of  such  prior  notes 
was  all  the  time  a  partner  of  the  vendor  making  such  false  representa* 
tions. 

Negotiable  Instruments— Evidence  o»  Fraud  in  Obtaining.— In  an 

action  against  an  indorser  of  a  note,  evidence  to  show  the  fraudulent 

character  of  a  prior  note  for  which  the  note  in  snit  was  given,  and 

knowledge  of  such  fraud  by  the  holder,  is  inadmissible  in  the  absence  of 

,  an  allegation  that  the  original  note  was  obtained  by  fraud. 

FaAUD— Pleading. — When  fraud  is  alleged,  the  pleading  is  insufficient  ua» 
less  the  facts  constituting  the  fraud  are  also  averred. 

Warner^  Dean,  and  Hagerman,  for  the  appellant. 

Katnes,  Holmes,  and  Krauthoff,  for  the  respondent. 

•*•  Gantt,  J.  This  action  was  originally  commenced 
against  John  B.  Bancroft,  as  maker,  and  Howard  M.  Holden, 
as  indorser,  of  the  following  note: 

"  $4,000.  Chicago,  October  6,  1888. 

"  On  the  first  day  of  July,  1889,  after  date,  I  promise  to  pay 
to  the  order  of  the  Union  Tie  Company,  Chicago,  $4,000,  at 
room  70,  Home  Insurance  Building,  Chicago,  Illinois,  value 
received. 

"  No.  9995.  John  D.  Bancroft." 

Indorsed:  "  Union  Tie  Company,  J.  D.  Bancroft,  Treasurer. 
Pay  to  the  order  of  D.  M.  Clough,  Esq.,  Howard  M.  Holden, 
Kansas  City,  Mo.  D.  M.  Clough.  Pay  D.  Hoyt,  cashier,  or 
order,  for  collection,  account  of  Bank  of  Minneapolis,  M.  Bof- 
ferding,  Cashier." 

This  last  indorsement  was  erased  when  the  action  was  begun^ 

***  John  D.  Bancroft,  the  maker,  entered  his  voluntary 
appearance  to  the  cause,  and  filed  his  answer.  Holden,  the 
indorser,  was  duly  served  in  Jackson  county,  and  filed  his 
answer. 

After  the  issues  were  made  up  Bancroft  applied  for  a  change 
of  venue,  pending  which  the  plaintifl"  dismissed  as  to  him,  to 
which  action  of  the  court  defendant  Holden  excepted. 


March,  1893.]  Clough  v.  Holden.  395 

The  answer  of  defendant  Holden  contained,  first,  a  general 
denial,  and  these  special  defenses: 

"2.  This  defendant,  for  his  further  answer  to  said  petition, 
states  that  it  is  true  that  the  said  Bancroft  made,  and  the 
said  Holden  indorsed,  the  note  described  in  said  petition,  but 
defendant  further  states  that  he  was  merely  an  accommoda- 
tion indorser,  and  that  he  had  no  greater  or  further  interest 
in  said  note  than  as  accommodation  indorser  for  the  said 
Bancroft. 

"3.  This  defendant  further  states  that  the  said  note  was 
obtained  from  the  said  Bancroft  by  fraud  and  misrepresenta- 
tion, and  without  consideration,  and  that  the  plaintiff  at  the 
time  he  took  said  note  knew  that  the  same  had  been  obtained 
from  said  Bancroft  by  fraud  and  misrepresentation,  and  with- 
out consideration,  and  that  he  never  paid  value  for  the  same, 
and  that  said  Holden  was  merely  an  accommodation  indorser 
on  said  note. 

*'Tbis  defendant,  further  answering,  states  that  plaintiflf  in 
this  cause  did  institute  suit  against  him  and  the  said  John 
D.  Bancroft,  the  maker  of  said  note;  that  since  the  institution 
of  said  snit,  and  after  answer  filed  by  said  Bancroft,  plaintiflf 
has  dismissed  his  action  and  refuses  further  to  prosecute  his 
action  against  the  said  Bancroft. 

"  Wherefore  this  defendant,  having  fully  answered,  asks  to 
be  hence  discharged,  with  his  costs  in  this  behalf  created." 

842  "Pq  (^jjjg  answer  plaintiflf  filed  the  following  reply: 

"  The  plaintiflf,  for  amended  reply  to  the  answer  of  defend- 
ant in  the  above-entitled  cause,  says  it  is  true  that  the  de- 
fendant Bancroft  made,  and  the  said  Holden  indorsed,  the 
said  note  described  in  the  petition,  but  denies  each  and  every 
other  allegation  contained  in  said  answer,  and  says  that  for 
value  received  before  the  maturity  thereof  the  said  note  was 
indorsed  and  delivered  to  this  plaintiflf,  and  he  is  now  the 
owner  and  holder  thereof  in  good  faith,  without  any  knowl- 
edge then  or  now  that  there  was  any  fraud  or  defect,  or  fail- 
ure of  consideration  in  anywise  connected  with  said  note,  and 
prays  judgment  as  in  the  petition." 

The  trial  resulted  in  a  judgment  for  plaintiflf,  from  which 
defendant  Holden  has  appealed  to  this  court.  The  errors  as- 
signed will  be  considered  in  the  order  in  which  it  is  alleged 
they  occurred. 

1.  To  sustain  his  case  against  defendant  Holden  as  an  in- 
dorser plaintiflf  oflFered  a  copy  of  the  note  with  all  the  indorse- 
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ments  thereon  as  above  set  forth,  with  the  following  certificate 
of  protest: 

**  State  op  Illinois,  >  gg^ 
Cook  County.        > 

"  Be  it  known  that  on  this  third  day  of  July,  in  the  year  of 
our  Lord,  1889,  I,  Ben  S.  Mayer,  notary  public,  duly  commis- 
sioned and  sworn,  and  residing  in  Chicago,  in  said  county  and 
state,  at  the  request  of  the  Continental  National  Bank,  went 
with  the  original  note,  of  which  a  true  copy  is  above  written,  to 
the  office  of  John  D.  Bancroft,  room  70,  Home  Insurance  Build- 
ing, at  5:20  p.  m.,  to  demand  payment  thereon,  and  found  the 
door  locked,  whereupon  I,  the  said  notary,  at  the  request  of 
the  aforesaid,  did  protest,"  etc.  Which  certificate  was  duly 
signed  by  the  notary,  and  sworn  to  before  Howard  Rope,  an- 
other notary. 

•**  To  the  introduction  of  this  certificate  of  protest,  defend- 
ant objected,  for  the  reason  that  it  appeared  the  note  was 
payable  at  an  office,  room  70,  in  an  insurance  building,  and 
the  certificate  does  not  recite  that  this  note  was  presented 
during  business  hours;  that  it  could  not  be  said,  as  a  matter 
of  law,  that  5:20  p.  M.  was  within  business  hours. 

The  court  overruled  this  objection,  to  which  defendant  ex- 
cepted. 

Defendant  afterwards  called  Thomas  Wright,  and  this  wit- 
ness having  testified,  that  he  was  and  had  been  a  resident  of 
Chicago  for  a  year  and  a  half,  and  knew  the  location  of  the 
Home  Insurance  Building  in  said  city,  he  was  asked  what 
were  the  ordinary  business  hours  in  Chicago,  and  within  what 
hours  business  men  could  usually  be  found  in  their  offices. 
The  court  refused  to  permit  him  to  answer  the  question. 
After  repeated  efforts  to  show  the  custom  as  to  business  hours 
all  of  which  were  overruled  by  the  court,  "  defendant  oflFered 
to  prove  by  this  witness  that  this  presentation  and  demand 
for  payment  was  not  made  in  the  usual  business  hours  of 
office  men  and  business  men  in  the  city  of  Chicago,"  which 
was  by  the  court  excluded,  and  defendant  excepted.  The  ad- 
mission of  the  certificate  over  objection  and  the  rejection  of 
the  evidence  to  show  that  a  demand  for  payment,  made  at  5:20 
p.  M.,  was  not  within  business  hours,  presents  the  question 
very  clearly  in  two  aspects. 

The  note  sued  on  was  made  payable  at  a  specified  business 
place.  If  a  negotiable  promissory  note  or  bill  of  exchange  is 
made  payable  at  a  particular  bank,  presentment  for  payment 
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must  be  made  at  said  bank  during  banking  hours:  Tiede- 
man  on  Commercial  Paper,  sec.  317;  1  Daniel  on  Negotiable 
instruments,  sec.  600;  Story  on  Promissory  Notes,  7th  ed  , 
sees.  226,  227;  Story  on  Bills  of  Exchange,  sees.  236-349; 
Swan  '**  V.  Hodges,  3  Head,  251.  And  it  is  well  settled  that 
if  a  promissory  note  is  payable  at  a  particular  business  place, 
whether  a  bank  or  not,  it  will  be  suflBcient  for  the  holder,  in 
order  to  charge  the  indorser,  to  present  the  same  for  payment 
at  the  specified  place  within  business  hours,  and  he  is  under 
no  obligation  in  case  of  dishonor,  at  that  place,  to  present  it 
for  payment  elsewhere,  or  personally  to  the  maker:  Lawrence 
V.  DobynSj  30  Mo.  196;  1  Daniel  on  Negotiable  Instruments, 
Bee.  635;  Story  on  Promissory  Notes,  sec.  234;  Sulzbacher  v. 
Bank  of  Charleston,  86  Tenn.  201;  6  Am.  St.  Rep.  828;  Brent 
V.  Bank  of  Metropolis,  1  Pet.  92;  Cox  v.  National  Bank,  100 
U.  S.  716;  Hawkey  v.  Borwick,  4  Bing.  13  Eng.  Com.  Law 
Rep.  135;  Bank  of  U.  S.  v.  Smith,  11  Wheat.  171. 

That  the  note  in  question  was  presented  at  the  place  desig- 
nated,  the  office  of  Bancroft,  room  number  70,  Home  Insur- 
ance Building,  Chicago,  on  the  day  it  matured,  does  not 
■admit  of  question.  On  this  point  the  notary's  certificate  is 
explicit,  but  the  defendant  insisted  the  certificate  of  protest 
was  insufficient  in  not  stating  that  he  presented  the  note 
within  business  hours.  He  states  that  he  presented  it  at 
6:20  o'clock  p.  m.  The  certificate  is  sufficient  on  its  face  to 
raise  the  presumption  that  he  made  the  demand  within  busi- 
ness hours:  Sulzbacher  v.  Bank  of  Charleston,  86  Tenn.  205; 
6  Am.  St.  Rep.  828;  Baumgardner  v.  Reeves,  35  Pa.  St.  250; 
Wiseman  v.  Chiappella,  23  How.  368,  379,  380;  Burbank  v. 
Beach,  15  Barb.  326;  Cayuga  County  Bank  v.  Hunt,  2  Hill,  635. 

In  these  cases,  in  the  supreme  courts  of  the  United  States  and 
New  York,  the  certificate  was  general,  and  the  courts  ruled 
the  presumption  was,  that  the  notary  had  made  the  present- 
ment during  business  hours.  We  take  it  that  5:20  p.  M.  is 
not  such  an  unusual  hour  that  this  court  would  be  justified 
in  holding,  as  a  matter  of  law,  that  it  was  not  within  busi- 
ness hours  in  Chicago. 

'**  "  American  courts  are  wont  to  take  judicial  notice  of 
the  banking  hours  of  any  large  city  lying  within  the  area  of 
the  jurisdiction  of  the  court;  though  there  is  no  authority  for 
supposing  that  the  banking  hours  of  the  city  of  New  York 
would  be  considered  as  judicially  known  to  the  courts  of  Bos- 
ton or  Chicago,  or  vice  versa.     Unquestionably  proof  would 
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have  to  be  introduced":  Daniel  on  Negotiable  Instruments, 
see.  601;  Morse  on  Banking,  371.  But,  although  the  notary's 
certificate  is  frima  facie  evidence  that  the  note  was  presented 
for  payment  in  business  hours,  it  is  ov\\y  "prima  Jade.  Tliis 
brings  us  to  the  point  of  controversy  in  this  case,  the  action 
of  the  trial  court  in  refusing  to  permit  the  appellant  to  show 
that  5:20  p.  M.  was  not  within  business  hours  in  Chicago.  It 
will  be  observed  that  the  competency  of  the  witness  to  speak 
as  to  the  custom  was  not  challenged  because  he  had  not  quali- 
fied himself.  The  objection  was  not  to  the  competency  of  the 
witness  but  of  his  testimony.  It  is  too  late  to  raise  the  ques- 
tion of  personal  disqualification  for  the  first  time  in  this  court: 
Seligman  v.  RogerSy  113  Mo.  642. 

The  ruling  of  the  court  was  made  squarely  upon  the  sub- 
ject matter  of  the  proposed  evidence.  If  the  evidence  was 
competent,  then  it  was  error  to  exclude  it,  because  it  fully  met 
the  requirement  in  that  the  inquiry  was  as  to  the  general  hours 
of  business  in  Chicago,  among  business  and  oflfice  men.  The 
question  itself  suggested  its  materiality,  but  counsel,  unwill- 
ing to  risk  that  went  further  and  made  the  offer  of  proof, 
which  clearly  shows  it  was  material,  thus  complying  with  the 
rule  announced  in  Jackson  v.  Hardin^  83  Mo.  178-186;  Thomp- 
son on  Bills,  302;  1  Daniel  on  Negotiable  Instruments,  sec. 
601. 

"  When  presentment  is  at  the  place  of  business  it  must  be 
during  the  hoars  when  such  places  are  customarily  '*•  open, 
or  at  least  while  someone  is  there  competent  to  give  an  an- 
swer. It  is  only  when  presentment  is  at  the  residence  that 
the  time  is  extended  to  the  hours  of  rest":  Daniel  on  Negoti- 
able Instruments,  603.  The  rule  thus  announced  by  Mr. 
Daniel  is  approved  by  the  other  text-writers  on  commercial 
law,  generally. 

The  question,  it  must  be  remembered,  is  not  whether  a  de- 
mand actually  made  on  Bancroft  on  the  day  in  question  after 
business  hours  would  be  good,  but,  is  a  call  at  his  busi- 
ness office,  after  the  expiration  of  business  hours,  after  it 
was  closed  for  the  day,  with  no  other  eflfort  to  find  him, 
a  sufficient  presentment  to  dishonor  the  bill  and  hold  the 
indorser?  In  other  words,  can  a  party  invoke  the  right 
to  this  constructive  demand  without  making  it  within  busi- 
ness hours?  We  think  that  both  reason  and  the  authori- 
ties generally  hold  that  such  a  presentment  is  not  sufficient 
to  bind  the  indorser:  Dana  y.  Sawyer,  22  Me.  244;  39  Am. 
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Dec.  574;  Parker  v.  Gordon,  7  East,  385;  Shed  v.  Brett,  1  Pick. 
412;  11  Am.  Dec.  209;  Baumgardner  v.  Reeves,  35  Pa.  St. 
250;  Swan  v.  Hodges,  3  Head,  251;  Wiseman  v.  ChiappelUif 
23  How.  268-380;  Story  on  Bills  of  Exchange,  4th  ed.,  sec. 
236;  Bayley  on  Bills,  5th  ed.,  c.  7,  sec.  1,  p.  199.  The  rule  is 
tersely  stated  by  Thompson,  J.,  in  Baumgardner  v.  Reeves,  35 
Pa.  St.  250:  "It  is  the  duty  of  the  notary  when  he  receives  a 
bill  or  note  intended  to  be  protested,  to  make  demand  of  the 
party  primarily  liable  at  his  usual  place  of  business,  within 
business  hours."  In  Elfordy.  Teed,  1  Maule  &  S.  28,  Lord  El- 
lenborough,  C.  J.,  said:  "  There  was  not  any  text- writer  upon 
whose  authority  a  presentment  of  a  bill  by  a  notary  at  a  house 
of  business  after  it  was  closed  could  be  sustained.  It  is  laid 
down  in  Marius  that  it  must  be  made  during  times  of  busi- 
ness, at  such  seasonable  hours  as  a  man  is  bound  to  attend, 
•**  by  analogy  to  the  horx  juridicse  of  the  courts  of  justice": 
Marius,  2d  ed.,  187. 

To  this  line  of  authorities  respondent  opposes  the  case  of 
Skelton  v.  Dustin,  92  111.  49-54. 

We  have  examined  that  case  with  care,  and  we  cannot  find 
anything  in  the  decision,  based  upon  the  facts  of  the  case, 
that  is  in  conflct  with  the  view  we  have  taken  of  the  law  on 
this  subject.  That  part  of  the  opinion  relating  to  the  point 
under  discussion  is  as  follows:  "  It  is  said  that  a  bill  of  ex- 
change should  be  presented  for  payment  on  the  day  it  is  pay- 
able during  the  business  hours  on  that  day  {Strong  v.  King,  35 
111.  9;  85  Am.  Dec.  336),  and  it  is  claimed,  therefore,  that  it 
must  be  affirmatively  shown,  which  it  is  said  was  not  done  in 
this  case,  that  the  bill  was  so  presented  during  business  hours." 

The  only  evidence  there  is  as  to  the  time  of  day  the  bill 
was  presented  for  payment  is  found  in  the  notarial  certificate 
of  protest,  which  states  that  the  notary  "  after  the  close  of  the 
bank  presented  the  same  (the  bill)  at  the  office  of  W.  C.  Bar- 
rett &  Co.,  Indianapolis,  Indiana,  and  demanded  payment 
thereof,  the  time  limited  for  payment  having  expired."  "The 
certificate  is  presumptive  evidence  of  presentment  during  the 
proper  hours  of  business.  These,  except  where  the  paper  is 
due  from  a  bank,  for  the  purpose  of  presenting  a  note  or  bill 
for  payment,  range  through  the  whole  day  down  to  bedtime  in 
theeyening":  Cayuga  County  Bank  v.  Hunt,  2  Hill,  635;  FarTW- 
worth  V.  Allen,i  Gray,  453;  Edwards  on  Bills,  536.  "  There  is 
no  evidence  that  W.  C.  Barrett  &  Co.  were  bankers.  The  state- 
ment that  the  'time  limited  for  payment  had  expired,*  does 
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not  import,  as  contended,  that  the  presentment  for  payment 
was  after  the  close  of  business  hours."  "  It  means  no  more 
than  that  payment  of  the  bill  had  become  due.'*  To  all  of 
which  we  assent.  That  case  holds,  as  we  have  already  held, 
that  the  certificate  of  the  notary  yr&s  prima  facie  evidence  '**• 
that  the  note  was  presented  "during  the  proper  hours  of  busi- 
ness." In  that  case,  the  defendant  relied  upon  the  objection 
to  the  certificate.  In  this  case  when  that  objection  was  over- 
ruled defendant  offered  to  show  affirmatively  that  the  present- 
ment was  not  within  business  hours.  No  such  proof  was 
offered  in  Skelton  v.  Dmtin^  92  111.  49. 

Nor  do  we  question  that  in  different  communities  "busi- 
ness hours  range  through  the  whole  day  down  to  bedtime.*^ 
It  is  for  this  reason  that  we  think  it  is  competent  and  proper 
to  allow  the  indorser  to  show  what  range  they  took  in  the 
city  of  Chicago  at  the  time  this  presentment  was  made  or 
attempted  to  be  made.  Mr.  Daniel  lays  it  down  in  section 
601,  Negotiable  Instruments,  that,  "  It  is  for  the  jury  to  say 
what  are  business  hours,  and  in  fixing  them  otherwise  thaa 
in  reference  to  the  banks  they  are  to  have  reference  to  the 
general  hours  of  business  at  the  place  rather  than  to  the  cus- 
tom of  any  particular  trade."  Certainly  the  authorities  cited 
by  the  supreme  court  of  Illinois  in  no  way  militate  against 
the  views  we  have  taken. 

In  Qayuga  County  Bank  v.  Hunt,  2  Hill,  635,  Judge  Cowen 
begins  his  opinion  with  the  statement,  that  "  The  bill  of  ex- 
change was  payable  generally,  mentioning  no  place."  No 
objection  was  made  at  the  trial  that  the  presentment  which 
was  made  at  number  4  Wall  street,  where  the  survivor  trans- 
acted business,  should  have  been  at  his  residence  or  anjr 
place,  "  nor  was  any  made  to  the  manner  of  presentment  or 
the  day."  He  holds  that  the  notary's  certificate  is  prima  facie 
evidence  that  the  demand  was  made  at  a  proper  time  in  the^ 
day.  If.  an  improper  time,  it  was  for  the  opposite  party  by 
cross-examination  or  otherwise  to  show  it. 

ln,Farnsworth  v.  Allen,  4  Gray,  453,  no  place  of  payment 
was  named  in  the  note.  The  notary  on  the  **®  last  day  of 
grace  presented  it  to  the  maker  at  his  residence  after  he  had 
retired.  It  was  held  good.  Bigelow,  J.,  said:  "  The  note  de- 
clared on,  not  being  payable  at  a  bank  or  at  any  place  where 
business  was  transacted  during  certain  stated  hours  in  each 
day,  was  properly  presented  to  the  maker  at  his  place  of  resi- 
dence"; but  even  in  that  case  the  learned  judge  held  that 
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such  a  note  ought  to  be  presented  within  reasonable  hours, 
and  he  concludes  that  nine  o'clock  on  the  23d  of  August 
Ib  not  unreasonable,  when  it  was  found  necessary  to  drive 
nine  miles  into  the  country  to  find  the  makers. 

Edwards  on  Bills,  section  716,  is  the  remaining  citation. 
The  author  says;  "Where  a  note  is  not  drawn  payable  at  a 
particular  place  or  at  a  bank,  a  demand  may  be  made  upon 
the  maker  at  his  residence  at  any  time  before  the  usual  hours 
of  rest."  But  a  reference  to  the  work  will  show  that  the  au- 
thor is  discussing  at  this  place  the  right  of  the  maker  to  the 
whole  day  in  which  to  pay,  and  that  a  suit  brought  during 
the  last  day  of  grace  is  premature.  At  section  719,  in  dis- 
cussing the  point  we  have  under  consideration,  he  says: 
"  When  payable  at  a  bank  they  should  be  presented  before 
the  hour  of  closing  business  of  that  kind  for  the  day,"  or 
**  when  payable  at  the  counting-room,  office,  or  store  of  the 
maker  or  acceptor  they  should  be  presented  there  within  the 
usual  hours  of  business." 

Judge  Rapallo,  in  Salt  Springs  Nat.  Bank  v.  Burton^  58 
N,  Y.  430, 17  Am.  Rep.  265,  refers  to  Parker  v.  Gordon,  7  East, 
387,  and  Elford  v.  Teed,  1  Maule  &  S.  28,  as  to  the  cases  upon 
which  the  law  of  presentment  of  commercial  paper  is  based. 
Lord  Ellenborough  himself  qualified  his  own  opinion  to  this 
extent  that  a  presentment  at  a  bank  after  banking  hours  was 
sufficient,  provided  a  person  was  stationed  there  by  the  banker 
to  return  an  answer.  '*•  That  case,  and  Bank  of  Syracuse  v. 
Hollister,  17  N.  Y.  46,  72  Am.  Dec.  416,  stand  upon  their  own 
peculiar  facts,  but  nowhere  is  it  intimated  in  either  that  the 
court  has  departed  from  the  general  rule. 

Woodruff,  J.,  in  Newark  India  Rubber  Mfg.  Co.  v.  Bishop^ 
8  B.  D.  Smith,  48,  commenting  upon  Garrett  v.  Woodcock,  1 
Stark,  475,  says:  "  It  proceeds  upon  the  distinct  ground  that, 
if  a  banker  appoint  a  person  to  attend  in  order  to  give  an  an- 
swer, a  presentment  would  be  sufficient  if  made  before  twelve 
o'clock  at  night";  but  he  insists  that  the  general  rule  is  not 
at  all  repudiated  by  that  case,  but  rather  affirmed:  See  au- 
thorities cited,  loc.  cit.,  p.  54. 

Our  conclusion  is,  that  the  evidence  is  material  and  com- 
petent, and  the  court  committed  reversible  error  in  excluding 
it 

2.  For  the  reason  that  the  evidence  was  admissible  it  fol- 
lows that  the  instruction  was  too  narrow,  in  that  it  did  not 
require  the  jury  to  find  that  the  note  had  been  presented  for 
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payment  to  the  maker  within  business  hours  at  his  place  of 
business,  but  only  required  the  jury  to  find  that  notice  of  pro- 
test had  been  given  to  the  defendant  Holden.  His  liability 
was  conditioned  upon  the  proper  demand  upon  John  D.  Ban- 
croft. 

3.  The  remaining  point  for  decision  is  one  of  pleading. 
Under  his  answer,  and  to  sustain  the  third  paragraph  thereof, 
defendant  offered  John  D.  Bancroft,  as  the  maker  of  the  note, 
as  a  witness.  After  Bancroft  had  testified  that  the  note  in  suit 
was  a  renewal  of  two  former  notes  given  by  him  to  one  War- 
ren H.  Leland,  aggregating  six  thousand  eight  hundred  and 
ninety-two  dollars  and  nine  cents,  and  had  testified  that  fraud 
had  been  perpetrated  on  him  by  Leland  in  obtaining  said 
notes,  and  that  Clough,  the  plaintiff,  knew  it  when  he  reduced 
the  notes  to  four  thousand  dollars,  the  amount  of  the  one  in 
suit,  the  court,  over  the  objection  of  counsel  for  defendant, 
permitted  counsel  for  plaintiff  to  take  the  '**  witness  and 
identify  four  letters  from  the  witness  to  Clough,  and  read  the 
Bame  to  the  jury.  In  these  letters  Bancroft  agrees  to  give  the 
four  thousand  dollar  note  in  suit  and  five  hundred  dollars  in 
cash  for  the  two  notes  previously  given  to  Leland,  June  23, 
1888.  He  tells  Clough  in  his  letters  that  Leland  had  cheated, 
defrauded,  and  duped  him,  Bancroft,  but  he  disliked  to  see 
Clough  suffer,  and  accordingly  offers  this  settlement.  These 
negotiations  result  in  Clough  taking  this  note  and  surrender- 
ing the  old  notes  and  ten  thousand  dollars  stock  in  Chippewa 
Lumber  Company. 

Defendant,  after  all  this  evidence  was  in,  without  objection 
from  plaintiff,  offered  to  show  that  Clough  and  Leland  were 
partners  in  all  these  transactions,  and  that  Clough  was  a  party 
to  the  fraud  by  which  Leland  obtained  the  original  notes,  but 
that  Bancroft  was  ignorant  of  these  facts  when  he  gave  the 
note  in  suit,  and  he  made  this  proposal:  "I  propose  to  show 
by  this  witness  that  the  consideration  of  the  original  notes 
wholly  failed  and  were  without  consideration,  and  that  at  the 
time  they  were  given  they  were  given  for  property  or  an  inter- 
est in  property  sold  by  Leland  to  Bancroft;  that  Clough  was 
part  owner  and  a  partner  of  Leland  at  the  time  of  the  sale  of 
that  property  to  Bancroft,  and  was  acting  for  and  in  behalf 
of  Leland  at  the  time  this  property  was  sold;  and  that  these 
notes  were  then  transferred  to  Clough;  and  that  Bancroft, 
without  notice  of  the  fact  at  that  time  of  the  extent  to  which 
he  had  been  deceived  as  to  the  consideration  of  the  note — as 
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to  the  amount  of  property  which  was  turned  over  in  payment 
ef  the  note — made  this  settlement  and  gave  this  new  note  for 
the  others  to  Clough,  and  that  Clough  had  full  notice  at  the 
time  the  original  notes  were  given  in  law  and  in  fact  of  the 
consideration  of  these  notes  as  well  as  the  note  that  was  in 
Buit.     We  offer  to  prove  that." 

***  To  which  plaintiff  objected  as  incompetent  and  not 
pleaded  in  the  answer.  Which  objection  the  court  sustained, 
and  defendants  duly  excepted. 

Counsel  for  defendant  then  went  further  and  offered  to 
show  that  the  original  notes  were  given  for  property  which 
Leland  represented  was  in  existence,  but  did  not  exist;  that 
he  did  not  have  the  property;  that  Bancroft  relied  on  his 
representations,  and  gave  the  note  for  it;  that  the  property 
was  represented  to  be  a  new  sawmill,  and  certain  lumber  and 
shingles  and  certain  timber  in  the  forest  at  Point  au  Frene, 
Michigan.  These  notes  were  given  in  consideration  of  the 
sale  of  this  alleged  amount  of  property;  that  Mr.  Bancroft 
was  ignorant  himself  as  to  the  value  of  this  property  or  the 
amount  of  it,  and  was  deceived  and  swindled  by  these  repre- 
sentations, and  that  he  gave  these  notes  after  that.  When 
these  notes  became  due  they  turned  up  in  the  possession  of 
and  in  the  custody  of  Clough,  who  claimed  to  be  the  owner 
of  them.  He  then  supposed  that  Clough  had  bought  them 
in  good  faith,  and  made  this  settlement  with  him  by  giving 
him  a  new  note,  when  Clough,  as  a  matter  of  fact,  was  a  part- 
ner in  this  all  the  time  with  Leland.     That  is  the  offer. 

"  The  Court.  I  don't  think  the  answer  is  suflBcient  to  raise 
any  question  of  fraud,  and  the  offer  is  excluded." 

To  which  action  of  the  court,  in  refusing  to  admit  the  testi- 
mony offered,  the  defendant  then  and  there  duly  excepted. 

The  answer  alleged  that  the  note  in  suit  was  obtained  from 
Bancroft,  the  maker,  by  fraud  and  misrepresentation,  and 
without  consideration,  and  that  plaintiff  knew  it  had  been  so 
obtained  and  that  he  never  paid  value  for  the  same. 

Was  it  competent  under  such  an  answer  to  prove  the  facts 
which  defendant  offered  to  prove  in  regard  to  the  original 
notes?  We  think  not.  The  pleader  "'  saw  fit  to  confine 
his  charge  of  fraud  to  the  note  in  suit.  Had  he  only  offered 
to  show  that  the  note  in  suit  was  obtained  by  fraud,  the  evi- 
dence would  have  been  competent  under  his  general  allega- 
tion of  fraud  under  the  rule  in  Edgell  v.  Sigeraon,  20  Mo.  494; 
but  it  is  not  reasonable  that  under  such  an  answer  the  plain- 
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tiff  would  expect  to  be  prepared  to  meet  charges  of  fraud  in 
ft  remote  transaction  out  of  which  this  note  finally  grew,  and 
to  the  obtaining  of  which  plaintiff  was  ostensibly,  at  least,  & 
stranger. 

If  defendant  desired  to  show  that  the  note  in  suit  had 
no  other  consideration  than  the  two  notes  to  Leland;  that 
plaintiff  was  in  fact  a  party  to  the  fraud  in  obtaining  them^ 
and  that  the  said  two  notes  were  without  consideration,  or 
had  wholly  failed,  it  was  his  duty  by  an  appropriate  answer 
to  state  these  facts,  and  advise  the  plaintiff  of  the  defense  on 
which  he  expected  to  rely. 

The  present  answer  is  not  sufficient  for  that  purpose  either 
at  common  law  or  under  the  code,  and  the  trial  court  prop- 
erly so  held.  It  may  be  as  well  to  remark  that  the  cases  of 
Edgell  v.  Sigerson,  20  Mo.  494;  Smalley  v.  Hale,  37  Mo.  102; 
and  Fox  v.  Webster,  46  Mo.  181,  have  never  been  overruled,  but 
they  only  held,  that  pleas  of  fraud  in  general  terms  were  good 
in  answer,  and  when  the  fraud  charged  referred  only  to  mat- 
ters stated  in  the  petition.  The  bare  allegation  of  fraud  has 
never  been  sustained  as  suflBcient  in  a  petition  under  our  code, 
either  in  law  or  equity.  We  have  always  required  the  facts 
constituting  the  fraud  to  be  averred.  A  satisfactory  reason 
for  the  distinction  between  an  answer  or  other  pleading  and 
a  petition,  in  this  respect,  would  be  hard  to  give.  The  writer 
will  not  attempt  one:  Bliss  on  Code  Pleading,  sec.  339. 

The  cases  of  Reed  v.  Bott,  100  Mo.  62;  Hoester  v.  Sammel' 
mann,  101  Mo.  619,  were  causes  in  equity,  and  '**  what  was 
said  in  them  in  regard  to  pleading  was  intended  to  refer  to 
pleading  in  equity,  though  neither  of  the  judges  who  wrote 
them  thought  necessary  to  advert  to  the  distinction. 

It  becomes  unnecessary  to  discuss  the  other  propositions 
referred  to  in  the  brief  of  respondents,  for  the  reason  that  we 
cannot  anticipate,  either  that  defendant  will  not  tender  back 
the  old  notes  and  Chippewa  Lumber  Company  stock  or  that 
plaintiff  will  rely  upon  the  compromise.  It  will  be  ample  time 
to  pass  upon  those  questions  when  they  are  fairly  in  the  record. 

The  judgment  is  reversed,  and  the  cause  reinanded  for  a 
new  trial,  in  accordance  herewith.  All  concur,  except  Sher- 
wood, J.,  who  dissents,  and  Barclay,  J.,  who  concurs  in  the 
judgment  on  the  ground  stated  in  the  first  paragraph  of  the 
opinion  of  the  court;  but  he  dissents  from  tlie  third  paragraph, 
and  refers  to  his  opinion  in  Reed  v.  Bott  (1889),  100  Mo.  67, 
for  a  statement  of  his  views  upon  the  point  of  difference. 
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Mr.  Justice  Sherwood  dissented  on  the  ground  that  in  his  Judgment  evi- 
<lence  to  show  that  presentment  of  the  note  in  suit  for  payment  was  not 
made  in  the  usual  hours  of  office  of  busine-ss  men  in  the  city  of  Chicago  waM 
inadmissible,  for  the  reason  that  no  proper  foundation  for  the  introduction 
of  such  evidence  was  laid  by  showing  that  the  witness,  who  had  resided  in 
that  city  for  a  year  and  a  half,  was  acquainted  with  a  well-known  usage 
■or  custom  prevailing  there  as  to  the  time  presentments  were  accustomed  to  bo 
made.  Without  first  establishing  such  foundation  the  evidence,  if  received, 
Would  have  been  valueless,  and  for  this  reason  no  error  occurred  in  reject- 
ing it:  AttU  Savings  Bunk  v.  Aull,  80  Mo.  199;  State  v.  Douglasa,  81  Mo.  231; 
Slate  V.  Leland,  82  Mo.  260;  Jackson  v.  Hardin,  83  Mo.  187;  Kraxherger  ▼. 
Roiter,  91  Mo.  404;  60  Am.  Rep.  263.  In  the  absence  of  such  known 
custom  or  usage  a  presentment  for  payment  of  a  note,  if  made  within  rea> 
sonable  hours,  is  sufficient  to  charge  the  maker  and  indorser:  Story  on 
rromissory  Notes,  3d  ed.,  sec.  226;  and  testimony  to  establish  a  known 
usage  which  would  limit  the  reasonable  hours  in  which  presentment  and 
claim  could  be  made  would  have  to  be  of  a  very  satisfactory  and  cogent 
character:  2  Daniel  on  Negotiable  Instruments,  sec.  1013.  If  the  certificate 
of  protest  of  the  notary  contains  the  statement  that  he  called  at  the  maker's 
or  acceptor's  place  of  business  to  make  demand,  it  is  sufficient;  and  if  the 
maker  is  not  there  to  respond,  the  presumption  is  that  the  demand  wtM 
made  in  business  hours:  Suhhacher  v.  Bank  of  Charleston,  86  Tenn.  201;  6 
Am.  St  Rep.  828;  Baumgardner  v.  Reeves,  35  Pa.  St.  250;  Wiseman  r. 
Chiappella,  23  How.  368;  Wallace  v.  Crilley,  46  Wis.  577.  It  is  within  jn- 
dicial  notice  that  5:20  P.  M.  on  the  third  day  of  July  is  long  before  sunset, 
and  not  an  unreasonable  hour  at  which  to  make  presentment  and  demand 
under  the  rule  announced  by  the  following  authorities  to  the  efiFect  that 
aside  from  banks,  business  hours  for  the  purpose  of  making  demand  for  the 
payment  of  a  note  range  through  the  whole  day  down  to  the  hours  of  rest 
in  the  evening:  Cayuga  County  Bank  v.  Hunt,  2  Hill,  635;  Nelson  v.  FotteraU, 
7  Leigh,  179;  Dana  v.  Sawyer^  22  Me.  244;  39  Am.  Dec.  574;  Salt  Springs 
Nat.  Bank  v.  Burton,  58 N.  Y.  430;  17  Am.  Rep.  265;  De  Wool/  v.  Munay,  2 
Sand.  1G6;  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  602;  Triggs  r, 
Neicnham,  1  Car.  &  P.  631;  Morgan  v.  Davison,  1  Stark.  114;  WilkinsY. 
Jadis,  2  Barn.  &  Adol.  188;  Barclay  r.  Bailey,  2  Camp.  527;  Swan  v.  Hodges, 
3  Head,  251;  Story  on  Promissory  Notes,  3d  ed.,  sec.  226. 

"  But  apart  from  all  other  considerations  is  the  controlling  one,  that  the 
note  in  question  being  drawn  and  made  payable  in  Chicago,  Illinois,  is  to 
be  governed  as  to  the  time  and  manner  and  the  sufficiency  of  its  present- 
tnent,  demand,  and  protest  by  the  laws  of  that  state:  1  Daniel  on  Negotiable 
Instruments,  sees.  911,  912;  Wooley  v.  Lyon,  117  IlL  244";  57  Am.  Rep. 
867. 

"The  supreme  court  of  the  state  of  Illinois  has  adopted  the  rule  already 
announced  in  some  of  the  cases  above  cited  that  the  certificate  is  presump- 
tive evidence  of  presentment  during  proper  hours  of  business,  and  that 
such  hours,  except  in  case  of  bank  paper,  range  through  the  whole  day  down 
to  bedtime  in  the  evening:  Skelton  v,  Dustin,  92  III.  49.  This  direct  ruling 
by  the  court  of  last  resort  in  that  state  must  be  held  to  be  conclusive  of  the 
question:  Roquette  v.  Overmann,  L.  R.  10  Q.  B.  525." 

It  results  from  these  views  that  that  evidence,  to  prove  that  the  note  in 
suit  was  not  presented  for  payment  within  business  hours,  was  inadmissible, 
«3  no  foundation  had  been  laid  for  its  admission;  and  also  that  the  plaintiff 
made  out  such  a  case  as  would  warrant  a  direction  to  the  jury  to  find  in  hie 
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favor;  and  for  these  reasons  the  judgment  of  the  lower  conrt  should  be  af« 
firmed. 

Nkootiablb  Instruments — Demand  fob  Payment — Demand  at  a  Par. 
TicuLAB  Place. — If  a  note  be  made  payable  at  a  particular  place,  a  demaud 
at  that  place  must  be  made  to  authorize  a  recovery  agaiust  either  maker  or 
indorser:  Mellon  v.  Croghan,  3  Mart.,  N.  S.,  423;  15  Am.  Dec.  163,  and 
note;  Sullivan  v.  Mitchell,  1  Car.  Law  Rep.  482;  6  Am.  Dec.  646;  Olasgow  v. 
Pratte,  8  Mo.  336;  40  Am.  Dec.  142,  and  note;  Smith  ▼.  McLean,  N.  C. 
Term  Rep.  72;  7  Am.  Dec.  693;  Woodbi-idge  v.  Brigham,  12  Mass.  402;  7 
Am.  Dec.  So;  Farwell  v.  SL  Paul  Trust  Co.,  45  Minn.  495;  22  Am.  St.  Rep. 
742;  Brown  v.  Jo7i^8,  113  lud.  46;  3  Am.  St.  Kep.  623,  and  note.  The  fol. 
lowing  line  of  cases  hold,  however,  that  a  note  payable  at  a  particular  place 
need  not  be  presented  for  payment  at  that  place  in  order  to  hold  the  maker 
liable:  McNairy  v.  Bell,  1  Yerg.  502;  24  Am.  Dec.  454,  and  note;  Conn  v. 
Oano,  1  Oliio,  4S3;  13  Am.  Dec.  639,  and  note;  Washington  v.  Planters'  Bank, 
I  How.  230;  28  Am.  Dec.  333,  and  note;  RipTca  v.  Pope,  5  La.  Ann.  61;  52 
Am.  Dec.  579,  and  note.  See  the  extended  note  to  Oalpin  v.  Hard,  15  Am. 
Dec.  643. 

Neqotiable  Instruments. — Demand  fob  Payment  of  a  bill  or  note  must 
be  made  during  business  hours  at  the  place  designated  and  according  to  the 
prevailing  customs:  Wallace  v.  Gwin,  15  La.  223;  35  Am.  Dec.  202,  and 
note;  Strong  v.  Kent,  35  111.  1;  85  Am.  Dec.  336,  and  note.  A  notary  must 
present  a  bill  for  payment  during  business  hours  at  the  usual  place  of  busi- 
ness of  the  acceptor:  SuM>acher  v.  Bank,  86  Tenn.  201;  6  Am.  St.  Rep.  828. 
See  the  note  to  Bank  of  Syracuse  v.  Hollister,  72  Am.  Dec.  419.  The  pre- 
Beutmeut  of  a  note  for  payment  must  be  made  at  a  reasonable  boar  of  th» 
day:  Dana  v.  Sawyer,  22  Me.  244;  39  Am.  Dec.  574,  and  note. 

Feaud — Pleading. — In  pleading  fraud,  it  is  not  sufficient  to  allege  the 
fraud  in  general  terms,  but  the  facts  constituting  the  fraud  must  be  stated: 
Alhertoli  v.  Branham,  80  Cal.  631;  13  Am.  St.  Rep.  200;  People  v.  Healy,  128 
IlL  9;  15  Am.  St.  Rep.  90,  and  note;  Andrews  v.  King  County,  1  Wash.  46r 
22  Am.  St.  Rep.  136,  and  note;  note  to  Mason  ▼.  Vestal,  22  Am.  St.  Rep. 
313;  Feeney  v.  Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162;  Missouri  Pac 
R.  R.  Co.  T.  Brazzil,  72  Tex.  233. 

Negotiable  Instruments — Fraud  in  Peocubing. — ^This  question  ia 
fully  discussed  in  the  extended  note  to  Bedell  v.  Hen-ing,  11  Am.  St.  Rep. 
309.     See  also  Cover  v.  Myer9,  75  Md.  406;  32  Am.  St.  Rep.  394,  and  note. 
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Sale,  What  Constitutes. — A  sale  of  personal  property  is  a  transfer  of  the- 
absolute  or  general  property  in  a  thing  for  a  price  in  money,  accom* 
panied  by  a  change  in  possession. 

Sales — Delivbby  to  Common  Oarrieb  as  Passing  Title. — If  goods  are 
delivered  to  a  common  carrier  for  transportation  to  the  purchaser  with* 
out  any  condition,  such  delivery  passes  the  title,  although  the  purchase 
money  is  afterwards  collected  by  the  vendor  or  agent  at  the  place  from 
which  the  goods  were  ordered. 

Bales— Deliveky  to  Carrier,  When  Dobs  Not  Pass  Title. — When 
goods  are  delivered  by  the  vendor  to  a  common  carrier,  with  directione 
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not  to  deliver  to  the  buyer  until  the  purchase  money  is  paid,  the  sale  is 
not  complete  until  such  condition  is  complied  with. 

Imtoxicatinq  Liquors— Illegal  Salb  Under  Local  Oftion  Law. — One 
indicted  for  selling  intoxicating  liquor  in  violation  of  a  local  option  law 
in  force  in  a  certain  county,  by  furnishing  to  others  and  forwarding  to 
wholesalers  in  another  county  blank  orders  for  liquor,  directing  it  to  be 
shipped  in  the  care  of  the  defendant,  who  received  and  delivered  the 
liquor  to  the  persons  thus  ordering  it,  who  pay  him  therefor,  is  not 
guilty  if  the  liquor  is  shipped  to  him  as  the  agent  of  those  who  order 
it,  or  at  their  request;  but  if  it  is  shipped  to  him  as  the  agent  of  the 
wholesalers,  only  to  be  delivered  to  those  ordering  it  on  the  payment  of 
the  purchase  price,  and  any  part  of  it  is  removed  and  payment  made 
therefor  to  the  defendant  in  the  county  where  the  local  option  law  is  in 
force,  then  both  be  and  the  wholesalers  are  guilty  of  a  violation  of  the 
law. 

Ihtoxicating  Liquors — Illegal  Sales— Indictment. — In  an  indictment 
for  the  unlawful  sale  of  intoxicating  liquor  it  is  sufficient  to  charge  • 
sale  simply,  without  stating  the  name  of  the  person  to  whom  sold,  or 
that  the  name  of  such  person  is  to  the  grand  jurors  unknown. 

J.  H.  Johnson  and  S.  C.  Major^  for  the  appellant. 

R.  F.  Walker,  attorney  general,  for  the  state. 

*'*  Burgess,  J.  The  defendant  was  indicted  in  the  circuit 
court  of  Howard  county  for  having  sold  beer  in  the  city  of 
Fayette  in  that  county  in  violation  of  the  "  local  option  law," 
which  was  then  in  force  in  that  city.  The  indictment  does 
not  allege  to  whom  the  beer  was  sold,  and  a  motion  was  made 
to  quash  it  for  that  reason  and  because  the  law  is  unconstitu- 
tional, which  motion  was  overruled. 

The  evidence  for  the  state  shows  the  following  state  of  facts: 
The  witnesses  had  gone  to  defendant's  place  of  business  for 
beer,  but  were  informed  by  him  that  he  could  not  let  them 
have  it,  but  he  told  them  they  could  order  it  from  William  J. 
Lemp  of  St.  Louis.  He  gave  witnesses  blank  orders  which 
they  filled  out  with  the  number  of  cases  or  kegs  they  wished, 
signed  them  and  gave  them  to  defendant  to  send  off  for  them. 
These  orders  were  addressed  to  W.  J.  Lemp  &  Co.,  St.  Louis, 
directing  the  company  to  send  them  the  number  of  cases  or 
kegs  they  wished,  to  the  care  of  defendant.  The  beer  was 
shipped  by  Lemp  from  SL  Louis,  as  directed  in  the  orders  to 
defendant  in  his  name  and  stored  by  him  in  his  warehouse, 
and  afterwards  delivered  to  the  parties  ordering  it  as  they 
called  for  it,  sometimes  only  a  portion  of  it  being  called  for 
at  a  time,  as  it  was  delivered;  whether  the  whole  amount 
ordered  was  taken  away  at  one  time  or  not,  the  portion  tha/ 
was  delivered  was  paid  for  at  the  time. 
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The  court  gave  the  following  instructions  on  behalf  of  the 
Btate  against  the  objections  of  defendant: 

432  It  i^  TjjQ  jm-y  ape  instructed  that  the  law  commonly 
known  as  the  *  Wood  local  option  law  '  has  been  in  force  within 
the  city  of  Fayette,  Howard  county,  Missouri,  since  the  thir- 
tieth day  of  July,  1891,  and  that  since  said  date  it  has  been 
unlawful  for  any  person  within  the  limits  of  said  city  to  di- 
rectly or  indirectly  sell,  in  any  manner  whatever,  intoxicat- 
ing liquors. 

'*  2.  If  the  jury  find  from  the  evidence  that  the  defend- 
ant, at  any  time  between  the  30th  of  July,  1891,  and  the 
twenty-eighth  day  of  November  in  said  year,  received  within 
the  limits  of  the  city  of  Fayette,  Howard  county,  Missouri^ 
orders  for  beer  to  be  delivered  in  Fayette,  and  that  he  for- 
warded the  same  to  St.  Louis,  and  that  beer  was  sent  to  de- 
fendant at  Fayette,  under  said  orders  so  taken  and  forwarded 
by  him,  and  that  he  received  said  beer  and  delivered  the 
same  within  said  city  to  the  parties  from  whom  he  had  taken 
said  orders,  and  collected  the  money  for  said  beer  from  said 
parties,  within  said  city,  for  himself  or  for  W.  J.  Lemp,  then 
the  jury  are  instructed  that  they  must  find  the  defendant 
guilty  under  the  first  count  of  the  indictment  and  assess  his 
punishment  at  a  fine  of  not  less  than  three  hundred  dollars, 
nor  more  than  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  less  than  six  months  nor  more  than  twelve 
months,  or  by  both  such  fine  and  imprisonment. 

"  3.  If  the  jury  have  a  reasonable  doubt  of  the  defendant's 
guilt  they  must  acquit  him,  but  such  doubt  to  justify  an  ac- 
quittal must  be  a  substantial  doubt  of  his  guilt  based  upon 
the  evidence  and  not  a  mere  possibility  of  his  innocence. 

"4.  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  defendant  sold  intoxicating  liquors  in  any  quan- 
tity within  the  corporate  limits  of  the  city  of  Fayette  between 
the  thirtieth  day  of  July,  1891,  and  *'*  the  twenty-eighth 
day  of  November,  1891,  they  will  find  him  guilty  under  the 
first  count  of  the  indictment. 

*'  They  are  further  instructed  that  the  second  count  of  the 
Indictment  has  been  dismissed." 

The  court,  of  its  own  motion,  declared  the  law  as  follows: 

"1.  Although  the  jury  believe  from  the  evidence  that  the 
beer  charged  in  the  indictment  to  have  been  sold  by  the  de- 
fendant was  received  by  him  from  William  J.  Lemp,  of  St. 
Louis,  for  parties  in  Fayette,  who  had  previously  signed  orders 
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therefor  addressed  to  said  Lemp,  yet  if  the  jury  bciieve  from 
all  the  facts  and  circumstances  in  evidence,  the  conduct  of 
the  defendant  and  the  parties  signing  said  order,  that  the 
real  purpose  and  intent  of  said  defendant  was  to  sell  and  he 
•did  sell  the  beer  in  question  between  said  30th  of  July, 
1891,  and  November  28,  1891,  in  Fayette,  Howard  county, 
Missouri,  to  any  of  the  parties  signing  such  orders,  the  jury 
'will  find  a  sale  by  defendant  and  render  their  verdict  accord- 
ingly, or  find  the  defendant  guilty." 

The  court  gave  instructions  for  the  defendant  as  follows: 
"  1.  Although  the  jury  may  believe  from  the  evidence  that 
between  the  thirtieth  day  of  July,  1891,  and  the  twenty-eighth 
day  of  November,  1891,  what  is  known  as  the  'local  option 
law'  was  in  force  in  the  city  of  Fayette,  in  Howard  county, 
Missouri,  you  are  instructed  that  any  person  who  had  the 
right  under  the  law  to  buy  beer  and  have  it  shipped  to  the 
oity  for  his  own  use,  and  that  such  purchase  could  be  made 
by  him  in  person  or  through  some  third  person  for  him,  not 
in  any  way  interested  or  employed  by  the  seller.  If,  there- 
fore, you  believe  that  the  beer  charged  in  the  indictment  to 
have  been  sold  by  the  defendant  was  secured  by  him  from 
William  J.  Lemp,  of  St.  Louis,  for  *'*  parties  in  Fayette  who 
had  previously  ordered  the  same  from  Lemp,  and  by  him  de- 
livered to  said  parties,  and  that  the  said  defendant  acted  for 
And  represented  the  parties  who  ordered  and  received  said 
beer  and  was  not  in  any  way  employed  by  the  said  Lemp  or 
acting  for  himself  in  selling,  then  you  will  find  the  defendant 
not  guilty. 

"  2.  Although  the  jury  may  believe  from  the  evidence  that 
between  the  thirtieth  day  of  July,  1891,  and  the  twenty-eighth 
day  of  November,  1891,  certain  parties  living  in  Howard 
county,  in  the  state  of  Missouri,  sent  to  William  J.  Lemp,  of 
St.  Louis,  Missouri,  orders  for  beer  to  be  shipped  to  the  care 
of  the  defendant,  William  Wingfield,  at  Fayette,  Missouri, 
and  that  said  beer  was  shipped  upon  said  orders  by  said  Will- 
iam J.  Lemp  to  said  Wingfield  for  the  parties  making  said 
orders,  and  by  said  Wingfield  received  and  stored,  and  after- 
wards delivered  to  the  parties  ordering  the  same,  still  you  are 
instructed  that  such  acts  do  not  constitute  a  selling  of  beer 
as  charged  in  the  indictment  or  a  violation  of  said  'local 
option  law,'  unless  you  further  believe  from  the  evidence  in 
the  case  that  the  defendant  acted  for  said  Lemp  in  such  sale, 
or  was  himself  the  seller. 
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"3.  The  court  instructs  the  jury  that  the  law  presumes  the 
defendant  innocent  in  this  case,  and  not  guilty  as  charged  ia 
the  indictment.  And  you  are  further  instructed  that  the 
legal  presumption  of  innocence  is  not  a  mere  form  to  be  dis- 
regarded by  the  jury  at  pleasure,  but  it  is  an  essential,  sub- 
stantial part  of  the  law  of  the  land,  binding  upon  the  jury  ia 
the  case,  and  j'ou  should  act  upon  this  presumption  and 
acquit  the  defendant,  unless  the  state  by  evidence  satisfies 
you  of  his  guilt  beyond  a  reasonable  doubt." 

The  following  instructions  were  asked  by  defendant  and 
refused : 

435  «  4^  The  court  instructs  the  jury  that  the  state  has  in- 
troduced no  evidence  showing  any  sale  of  beer  by  the  defend- 
ant as  charged  in  the  indictment  in  the  city  of  Fayette,  and 
you  will  therefore  find  the  defendant  not  guilty. 

"  5.  The  court  instructs  the  jury  that  if  they  find  and  be- 
lieve from  the  evidence  that  the  difi'erent  witnesses  in  this 
case  each  signed  an  individual  order  addressed  to  William  J. 
Lemp,  of  St.  Louis,  Missouri,  to  send  to  them  so  much  beer  to 
the  railroad  company  in  the  city  of  St.  Louis  for  transporta- 
tion, then  the  sale  and  delivery  of  the  beer  was  in  the  city  of 
St.  Louis,  and  the  jury  will  find  the  defendant  not  guilty." 

The  jury  returned  a  verdict  of  guilty  against  defendant, 
and  assessed  his  punishment  at  a  fine  of  three  hundred  dol- 
lars. 

Within  four  days  after  the  verdict  the  defendant  filed  his 
motion  for  new  trial  and  in  arrest  of  judgment,  both  of  which 
were  overruled,  and  to  which  he  duly  excepted,  and  brings 
the  case  here  by  appeal. 

Defendant's  first  contention  is  that  the  second  instruction 
given  in  behalf  of  the  state  does  not  present  fairly  the  law  of 
the  case,  and  that  it  is  in  conflict  with  the  second  instruction 
given  on  behalf  of  the  defendant.  The  jury  were  told  in  the 
instruction  on  the  part  of  the  state  that  if  defendant  received 
within  the  city  of  Fayette,  Howard  county,  Missouri,  orders 
for  beer  to  be  delivered  in  Fayette,  and  that  he  forwarded  the 
same  to  St.  Louis,  and  that  beer  was  sent  to  defendant  at 
Fayette  under  said  orders  so  taken,  and  forwarded  by  him, 
and  that  he  received  said  beer,  and  delivered  the  same  within 
said  city  to  the  parties  from  whom  he  had  taken  said  orders, 
and  collected  the  money  for  said  beer  from  said  parties  within 
said  city  for  himself  or  for  W.  J.  Lemp,  then  he  is  guilty. 
The   instruction   does  not  embody   the  law  governing   th» 
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*'*  case.  It  does  not  tell  the  jury  what  is  necessary,  as  it 
should  have  done,  to  constitute  a  sale.  Not  only  this,  but  it 
is  in  direct  conflict  with  defendant's  second  instruction,  the 
only  material  difference  being  that  in  one  they  are  told  to  find 
the  defendant  guilty,  while  in  the  other  they  are  directed  to 
find  him  not  guilty. 

If  the  sale  was  at  the  city  of  St.  Louis,  and  complete  when 
the  beer  was  delivered  to  the  common  carrier  for  the  witnesses 
of  the  state,  or  to  defendant  for  them,  the  defendant  is  not 
guilty  of  the  offense  charged. 

*'  By  the  common  law  a  sale  of  personal  property  is  usually 
termed  a  *  bargain  and  sale  of  goods.'  It  may  be  defined  to 
be  a  transfer  of  the  absolute  or  general  property  in  a  thing  for 
a  price  in  money":  1  Benjamin  on  Sales,  sec.  1;  Tiedeman  on 
Sales,  sec.  1.  Black«tone  in  his  Commentaries  defines  a  sale 
to  be  "  a  transmutation  of  property  from  one  man  to  another 
in  consideration  of  some  price":  2  Blackstone's  Commentaries, 
446.  See  to  the  same  effect  Martin  v.  AdamSy  104  Mass.  262; 
Wittlcowslcy  V.  Wasson,  71  N.  C.  451;  Smith  v.  Weaver,  90  111. 
392;  Story  on  Sales,  sec.  1;  Creveling  v.  Wood,  95  Pa.  St.  152- 
158. 

While  at  common  law  it  was  not  necessary  that  the  posses- 
sion of  the  property  sold  should  be  delivered  to  the  buyer  in 
order  to  constitute  a  sale,  the  other  terms  connected  there- 
with having  been  complied  with,  the  statute  of  frauds  has 
now  intervened,  and  something  more  is  required.  There 
must  be  a  change  of  possession:  Cunningham  v.  Ashbrook,  20 
Mo.  554. 

In  the  case  of  Sarbecker  v.  State,  65  Wis.  171,  56  Am.  Rep. 
624,  it  was  held  "that  where  the  contract  is  silent  on  the  sub- 
ject, and  there  is  nothing  in  the  transaction  indicating  a  dif- 
ferent intention,  and  a  manufacturer  residing  in  one  city 
receives  through  his  agent  residing  in  another  an  order  for 
goods  from  a  customer  there,  and  *"'  fills  the  order  by  deliv- 
ering the  goods  to  a  common  carrier  at  the  place  of  manufac- 
ture, consigned  to  such  customer  at  his  place  of  residence,  or 
to  such  agent  for  him,  the  sale  is  complete,  and  the  title 
passes  at  the  place  of  shipment,  even  though  the  customer  on 
receiving  the  goods  at  his  place  of  residence  pays  to  such 
agent  there  tlie  purchase  price." 

The  general  rule  is  that  where  the  goods  have  been  deliv- 
ered to  a  common  carrier  for  transportation  to  the  purchaser, 
the  delivery  to  the  common  carrier  passes  the  title:  Tiede- 
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man  on  Sales,  sec.  85,  and  authorities  cited:  Kerwin  v.  Doran, 
29  Mo.  App,  397;  Garbracht  v.  Commonwealth,  96  Pa.  St.  449; 
42  Am.  Rep.  550;  Dunn  v.  State,  82  Ga.  27.  And  this  seems 
to  be  the  law,  although  the  purchase  money  is  afterwards 
collected  by  the  vendor  or  agent  at  the  place  from  which  the 
goods  were  ordered:  State  v.  Hughes,  22  W.  Va.  743. 

A  different  rule  prevails  where  the  purchase  money  does 
not  accompany  the  order  and  by  direction  of  the  vendor  the 
goods  are  not  to  be  delivered  until  the  purchase  money  is 
paid.  In  such  case  the  sale  is  not  complete  until  the  condi- 
tions are  complied  with,  and  this  would  be  at  the  point  of 
destination  of  the  goods  shipped.  Such  is  the  law  in  regard 
to  the  shipment  of  goods  or  personal  property,  C.  0.  D.,  by 
express  companies,  which  implies  that  the  goods  are  not  to 
be  delivered  until  charges  and  collections  are  paid:  Dunn  v. 
State,  82  Ga.  27;  State  v.  O'Neil,  58  Vt.  140;  56  Am.  Rep. 
657.  If  then  the  beer  was  shipped  to  defendant  as  the  agent 
of  those  who  ordered  it,  or  at  their  request,  he  was  not  guilty 
of  any  offense.  But  if  it  was  shipped  to  him  as  the  agent  of 
Lemp,  only  to  be  delivered  to  those  who  ordered  it  on  the 
payment  of  the  purchase  money,  and  any  part  of  it  was 
removed  and  payment  made  therefor  to  the  defendant  at  Fay- 
ette, then  both' be  and  Lemp  were  guilty  of  a  violation  of  the 
law. 

^'^  The  case  of  State  v.  Hants,  36  Mo.  App.  265,  is  not  in 
c«)nflict  with  the  views  herein  expressed.  In  that  case  the 
evidence  showed  that  the  defendant  was  in  the  employ  of  a 
St.  Louis  brewery  engaged  in  running  a  "  beer  car"  along  the 
line  of  railroad  through  Scott  county;  that  a  few  days  prior 
to  the  delivery  of  the  beer  in  that  county  defendant  had  met 
the  witness  in  another  county,  and  he  gave  the  defendant  an 
order  for  one  keg  of  beer,  which  was  afterwards  delivered  to 
the  witness  in  Scott  county,  when  he  paid  defendant  for  it, 
and  the  court  very  properly  held  that  it  was  a  sale  of  the 
beer  in  Scott  county,  and  that  defendant  was  guilty  of  vio- 
lating the  law. 

We  do  not  think  that  defendant's  objections  to  the  fourth 
instruction  given  on  the  part  of  the  state,  and  the  one  given 
by  the  court  of  its  own  motion,  are  well  taken,  as  these 
instructions  simply  direct  the  jury  that  if  they  find  that  the 
defendant  sold  beer  in  Fayette  between  certain  dates  they 
will  find  him  guilty.  We  are  unable  to  see  any  objection  to 
these  insiructions.     If  he  only  ordered  the  beer  at  the  request 
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of  certain  parties  and  as  their  agent,  and  did  not  sell  it  to 
them,  he  is  not  guilty,  but  if  he  did  sell  it  or  any  part  of  it  to 
them,  he  is  guilty. 

As  there  was  some  evidence  tending  to  show  that  the  sale 
of  beer  was  made  by  defendant,  the  court  did  not  err  in 
refusing  the  fourth  instruction  asked  by  him. 

Nor  did  the  court  commit  error  in  refusing  the  fifth  instruc- 
tion asked  by  defendant,  for  the  reason  that  it  ignores  alto- 
gether the  evidence  in  regard  to  sale  by  him,  and  exonerates 
him  on  the  facts  alone  of  the  execution  of  the  orders  for  the 
beer,  and  its  delivery  to  the  railroad  company  regardless  of 
to  whom  it  was  consigned,  or  of  any  sale  by  defendant.  All 
that  is  claimed  by  this  instruction  might  be  true  and  yet 
defendant  be  guilty. 

*••  The  sufficiency  of  the  indictment  is  challenged  by  the 
defendant  on  the  grounds:  1.  That  it  failed  to  allege  the 
names  of  the  purchasers  of  the  beer;  and  2.  That  the  local 
option  law  is  unconstitutional,  and  repeals  by  implication  or 
suspends  all  other  laws  in  regard  to  the  sale  of  intoxicating 
liquors,  except  alcohol,  and  enacts  a  law  by  the  vote  of  the 
people,  which  is  penal  in  its  character. 

In  regard  to  the  first  proposition,  there  has  been  much  con- 
fusion in  the  appellate  courts  of  this  state.  But  the  law  is 
now  quite  well  settled  that  in  an  indictment  for  the  unlawful 
Bale  of  liquor  it  is  sufficient  to  charge  a  sale  simply  without 
stating  to  whom  sold,  or  that  such  person  was  to  the  grand 
jurors  unknown:  State  v.  Ladd,  15  Mo.  430;  State  v.  Miller^ 
24  Mo.  532;  State  v.  Fanning,  38  Mo.  359;  State  v.  Rogers,  39 
Mo.  431;  State  v.  Jaques,  68  Mo.  260;  State  ▼.  Martin^  108 
Mo.  117;  Slate  v.  Melton,  38  Mo.  369. 

This  precise  question  was  passed  upon  by  the  St.  Louis 
court  of  appeals  in  "the  case  of  State  v.  Houta,  36  Mo.  App. 
265,  which  was  a  prosecution  for  the  sale  of  beer  in  violation 
of  the  local  option  law,  and  it  was  held  that  it  was  not  neces- 
sary to  the  validity  of  the  indictment  that  it  should  set  out 
the  name  of  the  person  to  whom  the  sale  was  made. 

As  to  the  unconstitutionality  of  the  local  option  law,  that 
question  has  been  three  times  before  this  court,  and  it  has  as 
oiLen  been  held  by  a  majority  of  the  court  that  the  law  is 
constitutional:  State  v.  Pond,  93  Mo.  617;  Ex  parte  Swann^ 
96  Mo.  44;  Slate  v.  Moore,  107  Mo.  79.  My  own  opinion  is 
now,  and  always  has  been,  that  the  law  is  unconstitutional, 
because,  as  said  by  Sherwood,  J.,  in  the  dissenting  opinion  in 
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the  case  of  State  v.  Pond,  93  Mo.  617,  "it  was  incomplete  and 
without  sanction  when  it  left  the  legislature,  and  was  there- 
'fore  a  delegation  of  legislative  power,  and  because  it  repeals 
**•  or  suspends  general  laws  in  particular  localities."  In 
the  case  of  Winterton  v.  State,  65  Miss.  238,  it  was  held  that 
the  effect  of  the  adoption  of  a  local  option  law  by  the  people 
was  not  to  repeal  but  to  suspend  for  the  time  prescribed  in 
the  act  the  former  general  laws  for  the  regulation  of  the  liquor 
traflfic. 

In  the  case  of  State  v.  Bevan8,  52  Mo.  App.  132,  the  St. 
Louis  court  of  appeals,  Rorabauer,  P.  J.,  delivering  the  opin- 
ion, says:  "The  attention  of  the  supreme  court  does  not  seem 
to  have  been  called  to  the  fact  that  section  4605  of  the  local 
option  law  only  permits  the  sale  of  pure  alcohol  by  druggists, 
and  hence  impliedly  prohibits  the  sale  by  druggists  of  intoxi- 
cating liquors  other  than  pure  alcohol,  under  section  4621,  in 
any  county  where  the  local  option  law  has  been  adopted,'*  If 
this  be  the  law,  then  the  sale  of  intoxicating  liquors  other  than 
pure  alcohol  is  absolutely  prohibited  in  all  counties  haying 
adopted  the  local  option  law.  Because  of  the  error  of  the 
court  in  giving  the  second  instruction  on  behalf  of  the  state, 
the  cause  is  reversed  and  remanded  to  be  tried  in  conformity 
with  this  opinion.     All  concur. 


Sale — What  Constitutes. — A  sale  of  a  chattel  is  the  transfer  of  the  prop- 
erty in  it  for  a  consideration,  and  ia  ordinarily  efifected  by  the  delivery  of 
the  thing  sold  to  the  buyer  and  the  delivery  of  the  price  to  the  sellert 
Stepketia  v.  Oifford,  137  Pa.  St.  219;  21  Am.  St.  Rep.  868,  and  note;  HiU  ▼. 
Hill,  1  N.  J.  L.  261;  1  Am.  Dec.  206;  Huthmacher  v.  Harris,  38  Pa.  St.  491; 
80  Am.  Dec.  502,  and  note;  ParUnson  v.  State,  14  Md.  184;  74  Am.  Deo. 
622;  CouUer  v.  Portland  Trust  Co.,  20  Or.  469.  See  the  extended  note  to 
Bretz  V.  DiM,  2  Am.  St  Rep.  711. 

Sales — Whether  Dblivbrt  to  Carribb  Passes  Titlb. — ^Thia  qaestion 
will  be  found  thoroughly  discussed  in  the  extended  notes  to  the  following 
cases:  McNeal  v.  Braun,  26  Am.  St.  Rep.  451;  Commontoealth  v.  Fleming,  17 
Am.  St.  Rep.  771;  and  State  v.  Carl,  51  Am.  Rep.  570.  And  see  also  Falvey 
T.  Richmond,  87  Ga.  99. 

Intoxicating  Liquors — Illegal  Sales. — A  case  very  similar  to  the  lead- 
ing case  is  Stale  v.  Hart,  84  Iowa,  215,  in  which  the  defendant  was  a  mem- 
ber of  a  wholesale  liquor  firm  which  had  appointed  one  G.  as  their  agent  in 
the  town  of  O.  for  the  purpose  of  handling  and  delivering  their  goods.  The 
defendant  WM  indioted  as  a  principal  of  G.  for  maintaining  a  liquor  nuisance 
in  the  town  of  O.  It  was  shown  that  the  liquors  sold  by  G.  on  the  premises 
in  question  were  in  fact  purchased  by  him,  and  that  he  rendered  no  account 
of  them  to  the  firm.  It  was  held  that  a  verdict  finding  the  defendant  guilty 
was  erroneous.  A  sale  of  liquor  in  the  hands  of  a  carrier  by  a  consignee  with- 
oat  a  license,  to  whom  it  had  been  consigned  C.  O.  D.,  is  a  violation  of  the 
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statute  against  selling  liqnors:  Hunter  v.  State,  55  Ark.  357.  See  Common- 
wealth V.  Fleming,  130  Pa.  St.  138;  17  Am.  St.  Rep.  763,  and  note;  and  the 
extended  note  to  Oranea  v.  Johnson,  32  Am.  St.  Rep.  452. 

Intoxicatino  Liquors — SuFFiciENcy  ofIndictmbnt.— Infi'to^v.  Martin, 
103  Mo.  117,  it  was  held  that  an  indictment  or  information  against  a  drug* 
gist  for  an  illegal  sale  of  liquors  must  state  the  name  of  the  person  to  whom 
the  liquor  was  sold.    That  case  is  in  apparent  conflict  with  the  leading  case. 
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[116  MissouBl,  557.] 

AasKSSMKMT  or  Public  Propertt  for  Local  iHPROVEMEirr. — Constita* 
tional  and  statutory  enactments  merely  exempting  state,  county,  and 
municipal  property  from  taxation,  do  not  necessarily  exempt  it  from 
special  local  assessments.  A  courthouse  square  is  not  exempt  from  as* 
sessment  for  local  street  improvement. 

AasxssMKMT  or  Public  Property  for  Local  Improvement— Construo* 
TIOH  or  Statute. — General  language  in  a  statute  giving  to  cities  power 
to  levy  local  assessments  for  street  improvement  is  not  sufficient  to  em^ 
brace  the  property  of  the  state  or  of  a  county  which  is  devoted  to  strictly 
pablic  uses,  nor  authorize  the  enforcement  of  such  special  assessment 
against  it  under  a  general  judgment  against  the  county. 

Assessment  or  Public  Property  por  Local  Improvement — Statutory 
Remedy. — If  a  statute  creates  a  new  right  and  prescribes  a  remedy,  the 
statutory  remedy  is  exclusive.  This  rule  applies  to  the  collection  of 
local  assessments  on  public  property  for  street  improvement. 

AssissMBNT  or  Property  for  Local  Improvement — Enforcement  or — 
Constitutional  Law. — A  statute  attempting  to  authorize  a  personal 
judgment  against  property  owners  on  special  assessments  for  local  im- 
provement is  unconstitutional  and  void. 

Assessment  or  Public  Property  for  Local  Improvement. — Prooeed- 
INOS  to  Enforce  special  assessments  on  publio  property  for  a  local 
improvement  are  in  the  nature  of  proceedings  in  rem,  and  compulsory 
payment  of  the  judgment  can  only  be  by  a  sale  of  the  assessed  property; 
and  as  such  property  cannot  be  sold  under  execution,  the  lien  cannot  be 
enforced  against  it  unless  a  specific  remedy  is  provided  by  statute. 

Assessment  or  Public  Property  roR  Local  Improvement. — Payment  or 
a  tax  assessed  against  a  public  courthouse  property  for  a  street  improve* 
ment  made  in  the  courthouse  square  cannot  be  enforced  by  general  jndg> 
ment  against  the  county. 

Assessment  or  Public  Property  roR  Local  Improvement. — Property 
devoted  to  strictly  publio  purposes  may  by  statute  be  made  liable  for 
local  improvement  assessments,  and  the  statute  may  also  provide  for 
the  payment  of  such  assessment  out  of  the  public  treasury. 

AflSKSSMENTS  AGAINST    PuBLIC    PROPERTY  rOR   LoCAL   IMPROVEMENTS   Ar« 

Invalid  and  cannot  be  enforced  except  by  virtue  of  express  statutory 
enactment  or  necessary  implication. 

Peak^  Yeager,  and  Ball,  and  W.  C.  Stewart,  for  the  appellants. 

James  Parks  and  Son^  for  the  respondent. 
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*•'  Black,  P.  J.  The  city  of  Clinton,  a  city  of  the  third 
class  and  the  county  seat  of  Henry  county,  caused  a  number 
of  its  streets  to  be  curbed,  guttered,  and  macadamized,  and 
issued  tax  bills  to  the  contractors  in  payment  for  the  work; 
and  this  is  a  suit  in  the  name  of  the  city  to  the  use  of  the  con- 
tractors against  Henry  county  to  collect  certain  of  the  bills 
issued  against  the  courthouse  square.  This  square  was  duly 
set  apart  by  the  proper  county  authorities  for  a  "  public  or 
courthouse  square"  as  far  back  as  1836,  and  the  county  built 
a  courthouse  thereon  in  1840.  The  square  is  still  held  by  the 
county  and  used  for  such  public  purposes.  The  circuit  court 
held  that  the  property  was  not  legally  liable  for  the  payment 
of  the  tax  bills. 

1.  The  first  inquiry  is  whether  the  constitution  or  statutes 
exempts  this  property  from  such  charges.  Section  6  of  arti- 
cle 10  of  the  constitution  provides  that  ***  "the  property, 
real  and  personal,  of  the  state,  counties,  and  other  municipal 
corporations,  and  cemeteries,  shall  be  exempt  from  taxation";;^ 
and  section  7504  of  the  Revised  Statutes  of  1889  provides; 
"The  following  subjects  are  exempt  from  taxation:  .... 
4.  Lands  and  other  property  belonging  to  any  city,  county,. 
or  other  municipal  corporation  in  this  state,  including  market- 
houses,  town-halls,  and  other  public  structures,  with  their 
furniture  and  equipments,  and  all  public  squares  and  lots  kept 
open  for  health,  use,  or  ornament,"  etc. 

While  the  statute  and  the  constitution  speak  of  taxes  and 
taxation,  they  do  not  mention  local  assessments.  It  is  trufr 
such  assessments  are  levied  by  virtue  of  the  taxing  power  of 
the  state,  but  there  is  a  broad  distinction  between  local  assess- 
ments and  taxes  levied  for  general  public  purposes.  Thus  it 
was  held  in  LocJcwood  v.  St.  Louis,  24  Mo.  20,  that  church 
property  was  liable  for  special  sewer  assessments,  though  the 
general  authority  given  to  the  city  to  levy  and  collect  taxea 
was  confined  to  *'  property  made  taxable  by  law,"  and  by  the 
general  law  church  property  was  expressly  exempted  from 
state  and  county  taxation.  In  Sheehan  v.  Good  Samaritan 
Hospital,  50  Mo.  156,  11  Am.  Rep.  412,  the  charter  of  the  de- 
fendant exempted  its  property  from  "taxation  of  every  kind," 
and  yet  its  real  property  was  held  liable  for  special  street  im- 
provement assessments.  The  exemption  was  held  to  relate 
only  to  ordinary  taxes  levied  for  general  purposes,  and  not  to 
special  improvement  assessments. 

The  whole  subject  was  again  considered  in  the  recent  case 


May,  1893.]     City  o»  Clinton  v.  Henry  County.  417 

of  Farrar  v.  St.  Louis^  80  Mo.  379.  The  assessments  there  in 
question  were  about  to  be  levied  for  the  purpose  of  paving, 
curbing,  and  guttering  a  street.  The  law  under  which  the 
work  was  done  provided  that  the  cost  thereof  should  be  levied 
on  the  abutting  property  according  to  the  front  feet  of  each 
•••  lot,  and  it  was  insisted  that  the  law  was  void  because  it 
violated  that  clause  of  the  present  constitution  which  declares 
that  "  all  property  subject  to  taxation  shall  be  taxed  in  pro- 
portion to  its  value";  but  this  court  held  that  the  assessment 
was  not  a  tax  within  the  meaning  of  that  clause  of  the  con- 
stitution. It  was  also  held  that  special  local  assessments 
were  not  included  in  the  words  of  the  eleventh  section  of 
article  10  of  the  constitution  which  declares  that  "said  re- 
strictions as  to  rates  shall  apply  to  taxes  of  every  kind  and 
description,  whether  general  or  special." 

It  must  be  taken  as  settled  law  that  the  clause  of  the  con- 
stitution and  the  general  law  before  quoted  do  not  refer  to  or 
include  special  local  assessments.  It  follows  that  this  prop- 
erty, though  held  and  used  for  public  purposes,  is  not  exempt 
from  local  assessments,  either  by  the  constitution  or  general 
law.  Indeed,  the  general  statute  and  the  clause  of  the  con- 
stitution relating  to  the  exemption  of  property  from  taxation 
have  nothing  whatever  to  do  with  this  case. 

The  question  whether  public  property,  such  as  courthouse 
property,  should  share  in  paying  for  street  improvements  is 
one  open  to  the  legislative  will.  We  must  therefore  look  to 
the  statute  relating  to  cities  of  the  third  class  to  see  what  the 
legislature  has  declared  upon  this  subject.  We  repeat  that 
the  constitution  and  general  law  relating  to  exemption  from 
taxation  have  no  bearing  upon  the  issue  of  law  in  this 
case.  The  question  is  one  of  delegated  power,  and  not  of  ex- 
emption from  taxation. 

2.  The  law  relating  to  cities  of  the  third  class,  under  which 
this  work  was  done,  provides  that  such  cities  shall  have 
power  "to  enact  ordinances"  for  designated  purposes,  and, 
among  others,  "to  open  and  improve  streets,  avenues,  and 
alleys";  and,  to  pay  therefor,  "shall  have  power  to  make 
assessments  in  the  ***  following  manner:  ....  3.  For  pav- 
ing, macadamizing,  curbing,  and  guttering  all  streets,  avenues, 
and  alleys,  ....  the  assessment  shall  be  made  for  each 
block  separately,  on  all  lots  and  pieces  of  ground  on  either 
side  of  such  street  or  avenue,  the  distance  improved  or  to  be 
improved,  or  on  the  lots  or  pieces  of  ground  abutting  on  such 
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alley,  in  proportion  to  the  front  foot":  Rev.  Stats.,  1889,  sec. 
1495. 

The  assessments  "shall  be  known  as  special  assessments" 
and  shall  be  "  levied  and  collected  as  a  special  tax,  and  a 
special  tax  bill  shall  issue  therefor,  and  shall  be  paid  in  the 
manner  provided  by  ordinance";  and  every  such  special  tax 
bill  "shall  be  a  lien  against  the  lot  of  ground  described  in 
the  same  until  paid  ":  Rev.  Stats.,  sec.  1496. 

The  tax  bills  are  "  assignable  and  collectible  in  an  action 
brought  in  the  name  of  the  city  to  the  use  of  the  holder"; 
and  it  is  provided  further  that  the  lien  shall  continue  for  one 
year,  or  "  until  the  final  determination  of  any  legal  proceed- 
ings to  collect  the  same":  Rev.  Stats.,  sec.  1500. 

The  language  of  the  law  as  to  the  property  subject  to  as- 
sessment is  "on  all  lots  and  parcels  of  ground  on  either  side 
of  such  street."  The  question  is,  whether  such  language  in- 
cludes property  held  by  a  county  for  strictly  public  purposes. 

It  is  a  well-settled  principle  of  common  law  that  the  crown 
is  not  bound  by  a  statute,  the  words  of  which  tend  to  restrain 
or  diminish  any  of  his  rights  or  interests,  unless  he  be  speci- 
ally named  therein:  1  Blackstone's  Commentaries,  262.  The 
same  principle  applies  in  favor  of  the  states  in  this  country: 
Endlich  on  Interpretation  of  Statutes,  sec.  161.  Says  Kent: 
"It  is  a  general  rule. in  the  interpretation  of  statutes  limiting 
rights  and  interests  not  to  construe  them  to  embrace  the  sov- 
ereign power  or  government  unless  the  same  be  expressly 
named  therein  or  intended  by  necessary  implication":  1 
Kent's  Commentaries,  **''  13th  ed.,  460.  Hence  it  is  that,  as 
a  general  rule,  tax  laws  are  understood  and  intended  to 
apply  to  private,  and  not  to  public,  property:  Endlich  on  In- 
terpretation of  Statutes,  sec.  163. 

It  is  held  in  Massachusetts,  as  it  is  here,  that  the  exemption 
of  the  real  estate  of  incorporated  charitable  and  agricultural 
societies  from  taxation  is  an  exemption  from  taxation  for  gen- 
eral public  purposes,  and  not  from  taxation  for  local  improve- 
ments {Boston  etc.  Soc.  v.  Boston,  116  Mass.  181,  189;  17  Am. 
Rep.  153),  but  it  is  held  by  the  same  court  in  the  next  case  that 
land  of  a  county  used  for  county  purposes  is  not  subject  to 
taxation  of  any  kind  and  hence  not  liable  for  local  assess- 
ments: Worcester  Co.  v.  Mayor  etc.j  116  Mass,  193;  17  Am. 
Rep.  159.  There  a  sewer  assessment  had  been  levied  upon 
property  of  the  county  used  for  a  courthouse,  jail,  and  house 
of  correction.     The  proceeding  was  one  by  certiorari  to  quash 
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the  assessment.  Says  the  court:  "  Its  property  [property  of 
the  commonwealth]  constitutes  one  of  the  instrumentalities 
by  which  it  performs  its  functions.  As  every  tax  would  to  a 
certain  extent  diminish  its  capacity  and  ability,  we  should 
be  unwilling  to  hold  that  such  property  was  subject  to  taxa- 
tion in  any  form,  unless  it  were  made  so  by  express  enact- 
ment or  by  clear  implication.  This  property  of  the  petitioners 
is  not  indeed,  in  legal  form,  the  property  of  the  commonwealth, 
but  the  authority  by  which  the  county  holds  it  is  derived  from 
the  statutes  by  which  the  duty  is  imposed  upon  the  various 
counties  of  providing  suitable  courthouses,  jails,  and  houses 
of  correction."  Estates  so  held  "  for  the  uses  and  purposes 
of  the  commonwealth  are  essential  to  the  administration  of 
the  executive  and  judicial  duties  of  its  government  and  are 
not  to  be  deemed  subject  to  taxation  in  any  form,  unless  the 
intent  of  the  legislature  to  render  them  so  clearly  appears." 

068  The  same  principle  was  applied  in  the  following  local 
improvement  cases,  though  the  property  sought  to  be  assessed 
was  in  fact  and  in  form  state  property:  State  v.  Hartford,  50 
Conn.  89;  47  Am.  Rep.  622;  County  Commrs.  v.  Board  of  Man- 
agers, 62  Md.  127;  Polk  Co.  Sav.  Bank  v.  Slate,  69  Iowa,  24; 
and  by  this  court  in  Abercrombie  v.  Ely,  60  Mo.  23.  The  effort 
in  that  case  was  to  enforce  a  mechanic's  lien  against  a  school- 
house  which  was  public  property.  The  words  of  the  lien  law 
were  sufficiently  general  to  embrace  schoolhouses  and  all 
other  public  buildings,  but  it  was  held  that  the  terms  of  the 
statute  should  be  restricted  so  as  to  apply  only  to  property 
belonging  to  private  individuals.  We  find  nothing  in  the  case 
of  Hassan  v.  Rochester,  67  N.  Y.  528,  in  conflict  with  what  has 
been  said.  The  judgment  in  that  case  stands  upon  the  ground 
that  the  city  charter  specified  the  kind  of  state  property  there 
in  question  as  subject  to  local  assessments,  and  the  opinion 
gives  recognition  to  the  general  rule  of  interpretation  applied 
in  the  cases  just  cited. 

The  statute  giving  to  cities  power  to  levy  local  assessments 
for  street  improvements  uses  the  most  general  language.  Such 
language  is  not  sufficient  to  embrace  the  property  of  the  state 
or  property  of  the  county  which  has  been  devoted  to  strictly 
public  uses,  which  in  fact  constitutes  one  of  the  instrumen- 
talities provided  for  carrying  on  the  state  government. 

But  there  are  other  considerations  not  to  be  overlooked  in 
seeking  for  the  intention  of  the  legislature.  In  the  first  place 
property  owned  by  a  county  or  other  municipal  corporation 
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and  used  for  public  purposes  cannot  be  sold  on  execution.  It 
is  against  public  policy  to  permit  such  property  to  be  sold; 
for  the  eflFect  of  a  sale  would  be  the  destruction  of  the  means 
provided  by  law  for  carrying  on  the  government:  2  Dillon  on 
Municipal  Corporations,  4th  ed.,  sees.  576,  577;  Freeman  on 
»«»  Executions,  2d  ed.,  sec.  126.  And  section  2344  of  the 
Revised  Statutes,  of  1879,  is  declaratory  of  the  same  principle. 
Hence  it  has  been  held  that  a  schoolhouse  cannot  be  sold 
under  a  judgment  against  the  board  of  education:  State  v. 
Tiedemann,  69  Mo.  306;  33  Am.  Rep.  498.  It  is  indeed  clearly 
and  distinctly  admitted  by  the  plaintiffs  that  this  courthouse 
property  cannot  be  sold  to  satisfy  these  assessments.  The 
plaintiffs  do  not  pray  for  a  judgment  enforcing  the  lien,  the 
remedy  and  only  remedy  given  by  the  statutes,  but  they  ask 
a  general  judgment  against  the  county. 

In  the  next  place,  it  is  a  general  rule  of  law  that  where,  as 
here,  the  statute  creates  a  new  right  and  prescribes  a  remedy, 
the  statutory  remedy  is  exclusive:  Endlich  on  Interpretation 
of  Statutes,  sec.  154.  And  the  principle  applies  to  the  collec- 
tion of  these  local  assessments:  Roxbury  v.  Nickerson^  114 
Mass.  544;  West  Roxbury  v.  Minoty  114  Mass.  546;  Worcester 
Co.  V.  Mayor  etc.,  116  Mass.  193;  17  Am.  Rep.  159;  Edgerton 
V.  Huntington  School  Tp.,  126  Ind.  261.  It  was  held  in  the 
case  of  St.  Louis  v.  Clemens,  36  Mo.  468,  under  a  law  making 
tax  bills  a  lien  on  the  property  assessed,  and  providing  that 
the  contractor  might  collect  the  tax  bills  by  **  ordinary  pro- 
cess of  law";  that  the  proceeding  was  one  in  personam,  and 
that  the  contractor  was  entitled  to  a  general  judgment  to  be 
enforced  by  a  general  execution.  But  that  case  was  over- 
ruled by  the  subsequent  cases  of  Neenan  v.  Smith,  50  Mo. 
626,  and  St.  Louis  v.  Allen,  53  Mo.  44.  These  cases  hold  that 
local  assessments  can  be  upheld  alone  on  the  ground  of  com- 
pensation in  benefits  to  the  particular  property  assessed,  and 
in  view  of  which  it  was  held  that  the  words  "  ordinary  pro- 
cess of  law"  meant  such  process  as  was  adapted  to  the  en- 
forcement of  the  lien.  The  case  last  cited  goes  much  further 
and  holds,  and  holds  distinctly,  that  a  law  attempting  to 
authorize  a  general  judgment  over  against  the  property  owner 
on  a  special  *'•  tax  bill  would  be  unconstitutional  and  void. 
Since  the  ruling  made  in  those  cases  it  has  been  repeatedly 
held  that  the  judgment  must  be,  and  can  only  be,  one  enforc- 
ing the  lien  against  the  particular  property.  Such  is  the  set- 
tled law  of  this  state:  Carlin  v.  Cavender,  56  Mo.  286;  St. 


Majt  1893.]    City  of  Clinton  v.  Henry  County.  42I 

Xouis  V.  BressleVf  56  Mo.  350;  Seihert  v.  Copp,  62  Mo.  182;  Louis' 
iana  v.  Miller,  66  Mo.  467;  Higgins  v.  Ausmuss,  77  Mo.  351. 

According  to  these  adjudications,  proceedings  to  enforce 
4special  tax  bills  are  in  the  nature  of  proceedings  in  rem,  and 
compulsory  payment  of  the  judgment  can  only  be  by  a  sale 
of  the  assessed  property.  As  public  property  like  that  here 
in  question  cannot  be  sold  on  general  or  special  execution, 
and  as  the  legislature  has  provided  no  other  remedy  than  that 
of  enforcement  of  the  lien,  it  is  quite  evident  that  the  statute 
in  question  does  not  apply  to  or  include  property  owned  by  a 
county  and  used  for  governmental  purposes. 

It  is  true  the  cases  last  cited  were  all  suits  against  private 
property  owners;  and  as  it  is  within  the  power  of  the  legis- 
lature to  make  property  devoted  to  public  uses  liable  for  local 
assessments,  and  as  it  is  contrary  to  public  policy  to  permit 
public  property  to  be  sold,  we  may  and  do  concede  that  the 
legislature  can  provide  for  the  payment  of  local  assessments 
against  public  property  out  of  the  general  treasury.  Such  a 
provision  would  doubtless  be  sufficient  to  show  an  intent  to 
make  such  property  liable  for  these  assessments;  but  the 
legislature  has  made  no  such  provision.  The  argument, 
therefore,  that  the  courts  can  devise  a  remedy  where  there 
is  a  right  does  not  meet  the  issue  in  this  case;  for  the  real 
question  is,  whether  the  city  had  the  power  or  right  to  levy 
the  assessments  upon  public  property,  and  we  are  unable  to 
find  any  evidence  of  such  a  legislative  intent. 

The  plaintiffs  place  much  reliance  upon  the  case  of  "*  St. 
Louis  Public  Schools  v.  St.  Louis,  26  Mo.  468.  The  report  of 
that  case  shows  that  the  school  corporation  based  its  right  to 
injunctive  relief  on  the  sole  ground  that  the  general  revenue 
law  exempted  its  property  from  local  assessments  as  well  as 
from  taxation  for  general  purposes.  This  court  ruled  that 
question  then,  as  it  would  now,  against  the  schools.  No  other 
question  was  presented  or  considered.  It  may  be,  the  city 
charter  made  the  vast  amount  of  property  held  by  the  schools 
liable  for  assessments  for  street  improvements;  but  that  was 
not  the  question  in  dispute.  That  case  is  authority  for  the 
conclusion  reached  in  the  first  part  of  this  opinion,  but  we  do 
not  see  that  the  case  goes  any  further.  As  to  many  of  the 
other  cases  cited  by  plaintiffs,  it  may  be  observed  that  there 
is  a  wide  difference  between  property  held  and  used  for 
«trictly  public  uses,  as  for  courthouse  and  jail  purposes,  and 
property  held   by  corporations  organized   for  private  gain, 
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though  the  property  is  in  a  sense  devoted  to  public  use,  as  the 
property  of  railroads  and  cemetery  companies.  This  differ- 
ence will  distinguish  many  of  the  cases  cited  by  counsel  for 
the  plaintiffs  from  the  one  now  in  hand.  The  property  here 
in  question  is  strictly  public  property,  and  on  well-settled 
principles  of  law  cannot  be  held  liable  for  these  local  im- 
provement assessments  until  the  legislature  so  says  in  clear 
terms  or  by  necessary  implication,  and  that  it  has  not  done 
by  the  statute  relating  to  cities  of  the  third  class. 

There  is  much  merit  in  the  argument  that  the  public,  the 
beneficial  owner  of  the  courthouse  property,  ought,  as  a  matter 
of  fairness,  to  bear  a  part  of  the  cost  of  improving  the  streets^ 
but  the  argument  addresses  itself  to  the  legislature.  Courts 
must  declare  the  law  as  they  find  it. 

The  judgment  is  affirmed.  Barclay,  J.,  absent  The  other 
judges  concur.  

Taxation  and  Assessmbnt  of  Public  Property. — This  qaestion  i» 
thoroughly  discussed  in  the  monographic  note  to  Board  of  Comntra.  r. 
Ottawa,  33  Am.  St.  Rep.  400-413.  An  assessment  of  public  school  property 
for  local  improvements  is  not  authorized  by  a  statute  which,  in  general 
terms,  requires  the  assessment  to  be  upon  all  real  estate  in  the  district: 
Board  of  Improvement  v.  School  District,  56  Ark.  354;  35  Am.  St.  Rep.  108^. 
and  note. 
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[115  MissouKi,  634.] 

Vendor's  Lien— Payment  o»  Purchase  Money  by  Volumtber — Svbrcw 
OATiON. — One  person  cannot  acquire  a  lien  upon  land  purchased  by 
another  by  the  voluntary  and  unauthorized  payment  of  the  purchase 
money;  nor  can  he  by  simply  paying  the  debt  due  the  vendor  l>e  subro* 
gated  to  the  latter's  lien  therefor. 

Vendor's  Lien — Priorities. — If  one  person  advances  money  to  pay  th» 
unpaid  purchase  money  for  land  at  the  request  of  the  purchaser,  under 
an  agreement  with  him  that  he  is  to  have  a  mortgage  on  the  land  ta 
secure  his  purchase  money,  the  mortgage  to  be  executed  as  soon  as  the 
money  is  paid  and  a  deed  executed  by  the  vendor,  and  in  pursuance  of 
this  agreement  the  money  is  paid,  the  deed  made,  and  the  mortgage 
executed  and  delivered  to  the  party  advancing  the  money,  then  it  all 
becomes  one  transaction,  and  the  mortgage  thus  given  will  take  pre> 
cedence  of  all  other  liens  or  encumbrances  on  the  land  of  the  mortgagor. 

MoRTOAOE  FOR  PaRCHASE  MoNEY — PRIORITY. — A  mortgage  given  by  »^ 
purchaser  in  possession  of  land  under  a  bond  for  title  to  one  who  ad* 
Tances  the  purchase  money  due,  under  an  agreement  between  the  par« 
ties  that  the  purchaser  is  to  give  the  party  making  the  advances  » 
mortgage  upon  the  land  upon  receiving  a  conveyance  thereof  from  the 
Tender,  is  entitled  to  priority  in  equity  over  a  prior  mortgage  executed 
by  the  purchaser  to  a  third  person. 
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Dytart  and  Mitchell^  for  the  appellants. 
R,  8»  Matthews,  for  the  respondent. 

*"'  Burgess,  J.  Suit  in  equity.  The  land  in  question  was 
owned  by  the  Hannibal  and  St.  Joseph  Railroad  Company. 
In  November,  1868,  it  sold  to  one  Web  M.  Rubey  on  time, 
and  gave  him  bond  for  deed  in  payment  of  the  purchase 
money.  On  the  *'®  pixteenth  day  of  October,  1871,  Rubey 
assigned  said  contract  to  Thomas  G.  Yale,  who  took  posses- 
sion of  the  land,  and  improved  it.  And  afterwards,  on  the 
fourteenth  day  of  January,  1875,  Yale  and  wife  conveyed  by 
deed  twelve  and  one-half  acres  of  land  in  Macon  county  to 
Needham,  and  at  the  same  time  Yale  delivered  said  railroad 
contract  to  Needham,  but  without  assignment;  and  on  the 
same  day,  January  14,  1875,  Needham  gave  Yale  a  deed  of 
trust  on  the  twelve  and  one-half  acres  and  on  his  equity  in  the 
forty-acre  tract  in  controversy  to  secure  the  sum  of  five  hun- 
dred dollars,  in  four  notes  falling  due  in  one,  two,  three,  and 
four  years.  Thereupon  Needham  took  possession  of  the  land 
in  question,  farmed  it,  and  made  some  improvements^ 

Needham  also  made  several  payments  to  the  railroad  com- 
pany on  the  contract,  and  subsequently,  prior  to  January, 
1881,  renewed  the  contract  with  the  railroad  company, 
whereby  the  old  or  Rubey  contract  was  surrendered,  and  a 
new  one  issued  in  its  stead  for  the  same  land  and  for  the 
balance  of  the  purchase  money  remaining  unpaid.  This  lat- 
ter contract  was  issued  by  the  railroad  company  to  and  in 
the  name  of  Needham. 

Needham  made  several  payments  to  the  company  on  this 
latter  contract  through  its  agents,  Walker  and  Gilstrap,  so 
that  on  or  about  January  11,  1881,  and  prior  thereto,  there 
remained  unpaid  and  due  the  railroad  company  on  said  con- 
tract for  the  purchase  of  said  land  the  sum  of  two  hundred 
and  thirty-one  dollars  and  eighty  cents.  Of  this  sum  Need- 
ham paid  thirty-one  dollars  and  eighty  cents.  The  balance 
of  this  sum — two  hundred  dollars — was  paid  by  plaintiff, 
E.  J.  Demeter.  The  money  was  paid  by  Demeter  to  W.  G. 
Walker,  the  agent  of  the  railroad  company,  for  the  company, 
and  as  the  last  payment  on  said  land.  This  balance  was 
paid  upon  the  condition  and  the  express  understanding 
between  Demeter,  Needham,  and  the  agents  of  the  railroad 
company  that  •'•  Demeter  was  to  be  secured  on  the  land 
when  the  deed  was  made  by  the  company  to  Needham. 
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It  seems  that  the  method  of  securing  Demeter  on  the  land 
was  largely  left  to  Walker  and  Gilstrap.  Anyway,  this  plan 
was  adopted  and  carried  out:  The  money  was  sent  to  the  rail- 
road company  with  request  that  the  company  execute  a  deed 
to  Needham,  the  holder  of  the  contract;  Needham  was  then  to 
execute  his  note  and  deed  of  trust  on  the  land  to  Demeter. 

The  note  and  deed  of  trust  were  drawn  by  Gilstrap,  and 
bear  date  January  11,  1881,  the  same  day  the  money  was 
paid  and  receipted  for,  the  plaintiff.  Walker,  being  made 
trustee  in  the  deed  of  trust.  They  were  delivered  to  Demeter 
on  the  eighteenth  day  of  January,  1881,  and  recorded  the 
same  day.  When  the  money  was  paid  it  was  understood 
that  the  deed  for  Needham  would  be  returned  in  about  tea 
days,  at  which  time  the  note  and  deed  of  trust  were  to  be 
delivered  to  Demeter.  It  does  not  clearly  appear  when  this 
deed  was  executed  and  returned  to  Macon  from  Hannibal, 
but  it  bears  date  January  28,  1881,  that  is,  the  deed  from  the 
company  to  Needham,  and  the  same  was  at  the  time  duly 
recorded,  some  ten  days  after  the  filing  of  Demeter's  deed  of 
trust.  The  deed  and  deed  of  trust  bear  different  dates,  but 
this  discrepancy,  if  one,  is  fully  explained  by  the  witness. 
Walker.  They  were  intended  to  be  parts  of  the  same  trans- 
action. Gilstrap  drew  the  note  and  deed  of  trust  on  the  day 
the  money  was  paid  in  anticipation  of  the  deed.  The  com- 
pany did  not  make  the  deed  on  the  day  the  money  was  re- 
ceived, but  held  it  until  conveyance  day.  The  deed  was  due 
on  the  day  of  payment,  but  the  company  only  made  deeds 
once  or  twice  a  month. 

Long  after  the  plaintiflF's  deed  of  trust  was  recorded,  to  wit, 
on  the  3d  of  March,  1883,  the  land  in  question  was  sold 
under  the  deed  of  trust  from  Needham  to  ®*®  Yale,  and  the 
defendant,  Wilcox,  became  the  purchaser  at  the  price  of  six 
hundred  and  fifty  dollars,  as  he  testifies,  and  received  a 
trustee's  deed,  having  no  other  claim,  right,  or  title.  At  the 
sale  of  the  property,  under  the  Yale  deed  of  trust,  and  before 
he  bid  on  and  purchased  the  same,  the  defendant,  Wilcox, 
was  notified  and  warned  of  plaintiff"s  deed  of  trust,  and  for 
what  purpose  it  was  given,  and  of  plaintiff's  claim,  right,  title 
and  interest  in  and  to  the  property,  fully  as  set  out  in  plain- 
tiflfs  petition.  This  notice  was  given  by  plaintiff's  agent  and 
attorney  on  the  day  of  sale,  before  the  bidding  commenced. 
This  was  admitted  by  the  defendant  in  his  cross-examinatioa 
as  a  witness  in  the  cause. 
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The  plaiiitifif  prays  the  court  to  adjudge  as  between  the 
rights  and  equities  of  the  Yale  and  Demeter  deeds  of  trust, 
and  to  declare  and  adjudge  the  lien  of  plaintiff  prior  and 
superior  to  the  deed  of  trust  under  which  the  defendant  pur- 
chased and  holds,  and,  if  not  paid,  that  the  premises  be  sold 
for  the  payment  and  satisfaction  thereof.  There  is  scarcely 
any  dispute  about,  or  conflict  in,  the  evidence;  none  at  all  as 
to  the  deeds,  deeds  of  trust,  and  other  documentary  evidence^ 
nor  of  the  contents  and  filing  of  the  same  for  record.  The 
court  decided  the  law  of  the  case  against  the  plaintiffs,  and 
rendered  judgment  for  the  defendant,  to  reverse  which  the 
plaintiffs  bring  the  case  to  this  court  by  appeal,  after  an  un- 
successful motion  for  new  trial  and  in  arrest. 

The  vital  question  in  this  case  is  as  to  which  one  of  the  two 
deeds  of  trust,  that  of  the  plaintiff  or  the  one  under  which 
defendant  claims  title  has  the  prior  equity.  It  is  well-settled 
law  that  a  person  cannot  acquire  a  lien  upon  land  purchased 
by  another  by  the  voluntary  and  unauthorized  payment  of 
the  purchase  money  therefor:  Truesdell  v.  Callaway,  6  Mo. 
605.  Nor  can  he  by  simply  paying  the  debt  due  the  vendor 
•**  who  has  a  lien  for  the  purchase  money  be  subrogated  to 
such  vendor's  lien:  Nichol  v.  Dunn,  25  Ark.  129.  Something 
more  is  required. 

If,  however,  a  part  or  all  of  the  purchase  money  remains 
unpaid,  and  a  person  advances  the  money  with  which  to  liqui- 
date the  debt  at  the  request  of  the  debtor,  with  the  under- 
standing and  agreement  with  him  that  he  is  to  have  a  mortgage 
on  the  land  to  secure  him  in  the  payment  of  the  purchase 
money,  the  mortgage  to  be  executed  as  soon  as  the  money 
is  paid,  and  a  deed  executed  by  the  vendor,  and  in  pursuance 
of  this  agreement  the  money  is  paid,  the  deed  made,  and  the 
mortgage  executed,  and  delivered  to  the  lender,  then  it  be- 
comes one  and  the  same  transaction,  and  the  mortgage  thus 
given  will  take  precedence  of  all  other  liens  or  encumbrances. 

It  is  very  evident  from  the  evidence  in  this  case  that  the 
deed  by  the  railroad  company  to  Needham,  and  the  mortgage 
by  him  to  Demeter,  were  intended  by  the  parties  to  be  con- 
current acts,  and  should  therefore  be  construed  as  one  act,  al- 
though there  was  a  few  days'  difference  in  their  respective 
dates.  But  this  is  explained  by  the  witness  Walker,  who 
had  been  agent  of  the  railroad  company,  and  who  says  that 
the  note  and  mortgage  were  written  and  signed  the  day  upon 
which  the  money  was  loaned,  and  sent  to  the  company  ia 
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payment  for  the  land,  but  the  custom  of  the  company  was  not 
to  execute  deeds  oftener  than  once  or  twice  a  month,  and  this^ 
he  states,  accounts  for  the  discrepancy  in  the  dates,  which  in 
this  case,  and  under  the  facts  and  circumstances,  are  not  ma- 
terial. 

In  the  case  of  Moving  v.  Dickerson,  85  N.  C.  466,  it  is  held, 
that  "  Where  a  mortgage  on  land  is  given  to  one  who  has  ad- 
vanced the  purchase  money  therefor,  and  executed  at  the 
same  time  with  the  deed  which  confers  ***  title  on  the  mort- 
gagor, the  making  of  the  two  deeds  is  considered  but  one 
transaction;  the  seisin  of  the  mortgagor  is  but  an  instanta- 
neous one,  to  which  prior  encumbrances  on  his  estate  will 
not  attach;  but  the  mortgage  to  secure  the  purchase  money 
will  take  precedence  of  all  other  liens  or  encumbrances":  Cur' 
Ha  V.  Rooty  20  111.  53;  Haywood  v.  Nooney,  3  Barb.  643;  Bollea 
V.  Carli,  12  Minn.  113;  Bradley  v.  Byran,  43  N.  J.  Eq.  396. 

So  it  was  held  in  the  case  of  Kaiser  v.  Lembeck,  55  lowa^ 
244,  that  a  mortgage  given  to  a  third  person  who  furnishes 
the  money  with  which  the  property  is  purchased  is  entitled  to 
the  same  protection  as  though  it  were  executed  to  the  vendor. 

It  has  also  been  held  that  if  a  third  person  advances  the 
purchase  money,  and  the  purchaser,  at  the  same  time  the 
deed  is  given  to  him,  executes  a  mortgage  to  such  third  per- 
son on  the  same  land,  to  secure  the  money  so  advanced,  such 
mortgage  is  entitled  to  the  same  preference  over  a  prior  judg- 
ment against  the  purchaser  on  the  land  as  the  vendor  him- 
self would  have  had,  if  the  mortgage  had  been  given  directly 
to  him:  2  Pomeroy's  Equity  Jurisprudence,  sec.  725;  Thomas 
V.  Bridges,  73  Mo.  530;  Carey  v.  Boyle,  53  Wis.  574.  In  some 
of  the  states  such  is  the  rule  as  provided  by  statute. 

It  has  also  been  held  that  a  mortgage  given  to  secure  the 
payment  of  the  purchase  money  of  land,  given  at  the  same 
time  with  the  deed  of  conveyance,  or  in  pursuance  of  agree- 
ment as  a  part  of  the  same  transaction,  although  not  executed 
by  the  wife,  takes  precedence  over  her  dower  right  in  the 
same  land:  2  Pomeroy's  Equity  Jurisprudence,  sec.  725,  and 
authorities  cited.  This  right  is  perhaps  looked  upon  with  as 
much  or  more  favor,  and  regarded  with  more  jealousy,  *"*' 
by  the  law  and  the  courts  than  any  other  rights  or  interest 
in  landed  property. 

The  lien  of  the  railroad  company  passed  to,  and  vested  in, 
the  plaintiflF  just  as  if  the  company  had  deeded  it  to  Need- 
ham  and  he  had  then  executed  a  mortgage  to  it  to  secure  the 
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payment  of  the  purchase  money,  and  the  company  had  after- 
wards assigned  the  mortgage  to  plaintifif. 

The  authorities  cited  by  counsel  for  defendant  do  not  sus- 
tain his  contention,  and  are  not  in  conflict  with  the  views 
herein  expressed.  In  the  case  of  Wooldridge  v.  Scott,  69  Mo. 
669,  the  contract  was  not  executed,  was  verbal,  and  the  de- 
fense of  the  statute  of  frauds  was  successfully  interposed  as 
a  defense.  In  fact,  none  of  them  are  bottomed  on  facts  like 
the  case  in  hand. 

At  the  time  Needham  gave  Yale  the  deed  of  trust  to  secure 
him  in  the  payment  of  the  five  hundred  dollars,  he  only  had 
an  equity  in  the  land,  and  was  holding  the  same  under  a 
contract  of  purchase  from  the  railroad  company,  to  whom  he 
owed  a  part  of  the  purchase  money.  The  defendant  pur- 
chased nothing  more  than  the  interest  which  Needham  had 
iu  the  land  at  the  time  of  the  execution  of  the  Yale  mort- 
gage. Demeter  did  nothing  to  impair  the  rights  or  interest 
of  Yale,  and  only  advanced  the  balance  of  the  purchase 
money  at  the  earnest  solicitation  of  Needham,  and  succeeded 
to  the  rights  and  lien  of  the  vendor  by  contract.  He  was  not 
a  mere  volunteer  in  the  payment  of  the  money,  to  whom  the 
law  would  afiford  no  relief.  Even  though  plaintiff  should  be 
held  to  have  the  prior  equity,  defendant  loses  nothing  by  rea- 
son thereof,  for  at  the  time  the  Yale  deed  of  trust,  under 
which  he  claims  title  was  executed,  the  money  which  plain- 
tiff advanced  was  unpaid  and  was  a  prior  lien  on  the  land  to 
this  and  all  other  deeds  of  trust,  and  which  he  would  have 
•**  been  required  to  pay  before  obtaining  a  deed  from  the 
railroad  company. 

We  are  clearly  of  the  opinion  that  plaintiff  has  the  prior 
equity.  The  cause  is  reversed  and  remanded,  to  be  tried  in 
conformity  with  this  opinion.     All  concur. 


Subrogation. — A  Merb  Volunteer  Is  Not  Estitled  to:  KUemann  r, 
Oieselmann,  114  Mo.  437;  35  Am.  St.  Rep.  761,  and  note;  Higginv.  HilUard, 
56  Ark.  476;  35  Am.  St.  Rep.  113,  and  note.  See  the  notes  to  Backer  v, 
Pyne,  80  Am.  St.  Rep.  237,  and  Regan  v.  New  York  etc.  R.  R.  Co.,  25  Am. 
St.  Rep.  320,  where  the  cases  are  collected. 

MoKTGAGES  FOR  PURCHASE  MoNEY — PRIORITY. — Purchase  money  is  the 
first  lien  on  land,  and  a  mortgage  given  to  secure  money  advanced  to  pay 
Buch  purchase  price  takes  precedence  to  a  prior  recorded  mortgage  of  said 
property :  Balen  v.  Mereier,  75  Mich.  42;  or  a  prior  judgment  against  such 
purchaser:  Laidley  r.  Aiken,  80  Iowa,  112;  20  Am.  St.  Rep.  408,  and  note; 
Stewart  ▼.  Smith,  36  Minn.  82;  1  Am.  St.  Rep.  651,  and  note. 
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OSKAMP   V.    G-ADSDEN. 

[35  NSB&ABKA,  7.] 

■viDXNOB,  TsLiPHONK,  CoNVERSATioxs  BT  AiD  ow  Ofbbator. — An  operator 
of  k  telephone  called  upon  to  conduct  a  conversation  between  two  par- 
ties becomes  thereby  the  agent  of  both,  and  what  he  repeats  to  one  as 
being  said  by  the  other  is  admissible  in  evidence  against  the  latter,  and 
is  not  hearsay.  It  is  competent,  because  it  is  the  declaration  of  an  agent 
made  during  the  progress  of  a  transaction  in  which  he  represents  his 
principaL 

Isaac  Adams,  for  the  plaintiffs  in  error. 

Richmond  and  Legge,  for  the  defendant  in  error. 

®  NoRVAL,  J.  Plaintiffs  in  error  brought  suit  in  the  court 
below  to  recover  damages  for  the  alleged  breach  of  contract 
by  the  defendant  •  in  his  refusing  to  deliver  a  quantity  of 
hay  claimed  to  have  been  purchased  by  them  from  him.  The 
jury  returned  a  verdict  for  defendant,  upon  which  judgment 
was  entered. 

In  1888  plaintiffs  were  engaged  in  the  city  of  Omaha  in  the 
flour,  feed,  grain,  and  hay  business.  Defendant  resided  at 
Bchuyler,  and  had  about  150  tons  of  bailed  hay  which  he 
desired  to  sell.  Prior  to  the  middle  of  April  of  that  year 
plaintiffs  and  defendant  had  some  correspondence  about  the 
purchase  and  sale  of  this  hay,  but  no  contract  was  entered 
into  at  that  time.  On  May  1,  1888,  defendant  sent  the  fol- 
lowing letter  to  plaintiffs: 
*•  Oskamp,  Haines  &  Co.,  Omaha,  Neb,, 

Gentlemen:  What  is  your  price  for  pressed  hay  now? 
Mine  is  still  for  sale  if  I  can  get  as  much  as  others  are  get* 
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ting.  I  would  rather  close  out  the  entire  amonnt  at  once  if 
I  can  find  a  custonier,  and  will  give  the  use  of  my  ham  till 
July  14th  if  buyer  wants  to  speculate.  There  is  scarcely  any 
hay  left  here.  Some  on  the  prairie  will  not  be  hauled  thi» 
season  on  account  of  bottoms  being  covered  with  water. 

"  Yours  truly, 

James  Gadsden." 

In  answer  to  the  aDove  plaintiffs  wrote  defendant  as  follows; 

«  Omaha,  May  2, 1888. 
**Mr.  James  Gadsden,  Schuyler^  Neb.y 

Dear  Sir:  Answering  yours  of  the  1st.  The  market  seems 
to  be  glutted  now  with  hay.  Have  bought  some  at  $7.75  on 
track  since  we  bought  that  of  yours.  If  you  want  to  sell  now 
and  mean  business,  we  will  give  you  $8.25  per  ton  on  track 
here,  if  it  is  all  like  the  cars  we  had,  but  we  do  not  leave 
this  offer  open  longer  than  Saturday,  but  we  prefer  accept- 
ance by  wire,  as  we  are  figuring  upon  800  tons  at  a  trifle  better 
price.  Sample  car  now  coming,  and  if  we  get  that  all,  have 
got  to  crowd  the  market  here.  Have  about  140  tons  bought 
now,  and  would  not  want  yours  at  any  price  with  that  large  lot. 

ID  n  ^Q  would  not  take  the  risks  of  your  barn  an  hour,  and 
you  could  ship  it  all  as  fast  as  you  pleased,  having  storage  for 
500  tons.  Our  full  storage  capacity  here  is  1,000  tons.  Now, 
about  weights,  you  can  have  anyone  weigh  it  here  after  test- 
ing our  track  scale,  or  we  will  pay  you  by  the  bale. 

Oskamp  &  Haines." 

On  May  4th  defendant  called  at  the  telephone  office  in 
Schuyler  and  requested  the  operator  to  call  up  plaintiffs,  as 
he  desired  to  talk  to  them.  Plaintiffs  have  a  telephone  in 
their  office  and  Mr.  Haines,  one  of  the  firm,  answered  the  call, 
but  owing  to  the  condition  of  the  atmosphere  the  line  was  not 
working  well,  so  that  the  parties  were  unable  to  communicate 
directly  with  each  other.  The  telephone  operator  at  Fremont, 
an  intermediate  station  between  Omaha  and  Schuyler,  pro- 
posed to,  and  did,  transmit  defendant's  message  to  plaintiffs, 
and  repeated  their  answer  to  the  defendant.  The  entire  con- 
versation was  carried  on  through  the  assistance  of  the  oper- 
ator at  Fremont,  she  repeating  the  message  of  each  party.  It 
is  agreed  that  a  contract  was  entered  into  at  that  time  by 
telephone,  but  there  is  a  conflict  in  the  evidence  as  to  its 
terms.  The  plaintiffs  introduced  testimony  tending  to  show 
that  defendant  sold  his  entire  lot  of  hay  at  $8.25  per  ton  on 


430  OsEAMP  V.  Gadsden.  [Nebraska, 

track  in  Omaha,  to  be  shipped  two  carloads  per  day.  On  the 
other  hand,  the  testimony  of  the  defendant  goes  to  show  that 
plaintiffs'  proposition  contained  in  their  letter  of  May  2d  was 
not  accepted  by  the  defendant,  but  that  the  contract  was  for 
only  two  carloads.  Two  carloads  of  hay  only  were  shipped  to, 
and  received  by,  plaintiffs.  Subsequently  defendant  brought 
an  action  against  plaintiffs  to  recover  for  said  two  carloads  of 
hay,  in  which  Gadsden  recovered  the  full  amount  claimed, 
which  judgment  plaintiffs  in  error  have  paid.  The  burden 
was  upon  the  plaintiffs  to  establish  the  contract  and  breach 
of  the  same,  substantially  as  alleged  by  them.  The  jury 
passed  upon  the  conflicting  testimony,  and  found  that  the 
terms  of  the  contract  respecting  the  quantity  **  of  the  hay 
sold  were  as  claimed  by  the  defendant.  We  are  satisfied  that 
there  is  not  such  a  preponderance  of  the  evidence  in  the  plain- 
tiff's  favor  as  to  justify  us  in  disturbing  the  finding. 

Error  is  assigned  because  the  court  admitted  the  testimony 
of  the  defendant  as  to  the  conversation  over  the  telephone  be- 
tween the  witness  and  Mr.  Haines,  one  of  the  plaintiffs,  as  re- 
peated over  the  wire  by  Mrs.  Cummings,  the  telephone  operator 
at  Fremont.  It  is  contended  that  the  testimony  of  the  witness, 
of  what  the  operator  repeated  to  him  as  the  conversation  pro- 
gressed, as  being  said  by  Mr.  Haines,  is  irrelevant  and  hear- 
say. The  question  thus  presented  is  a  new  one  to  this  court, 
and  there  are  but  few  decided  cases  which  aid  us  in  our  in- 
vestigation. Upon  principle,  it  seems  to  us  that  the  testimony 
is  competent,  and  its  admission  violated  no  rule  of  evidence. 
It  was  admissible  on  the  grounds  of  agency.  The  operator  at 
Fremont  was  the  agent  of  defendant  in  communicating  de- 
fendant's message  to  Haines,  and  she  was  also  the  latter's 
agent  in  transmitting  or  reporting  his  answer  thereto  to  de- 
fendant. The  books  on  evidence,  as  well  as  the  adjudicated 
cases,  lay  down  the  rule  that  the  statements  of  an  agent 
within  the  line  of  his  authority  are  admissible  in  evidence 
against  his  principal.  Likewise  it  has  been  held  that  when  a 
conversation  is  carried  on  between  persons  of  different  nation- 
alities through  an  interpreter  the  statement  made  by  the 
latter  at  the  time  the  conversation  occurred  as  to  what  was 
then  said  by  the  parties  is  competent  evidence,  and  may  be 
proven  by  calling  persons  who  were  present  and  heard  it. 
This  is  too  well  settled  to  require  the  citation  of  authorities. 
There  are  certainly  stronger  reasons  for  holding  the  statement 
made  by  the  operator  and  testified  to  by  defendant  is  admis- 


Jan.  1892.]  Oskamp  v.  Gadsden.  431 

eible  than  in  the  case  of  an  interpreter.  Both  Haines  and  de- 
fendant heard  and  understood  the  operator  at  Fremont,  and 
knew  what  she  was  saying,  or  at  least  could  have  done  bo. 
Each  knew  whether  **  his  message  was  being  correctly  re- 
peated to  the  other  by  the  operator.  Not  so  where  persons 
converse  through  an  interpreter.  If  the  testimony  objected 
to  was  incompetent  and  hearsay,  then  the  testimony  of  Haines 
relating  to  the  same  conversation  should,  for  the  same  reason, 
have  been  excluded .  He  did  not  hear  what  defendant  said, 
but  testified  to  what  the  operator  reported  as  having  been  said. 
The  operator  at  Fremont  was  not  the  agent  of  the  defendant 
alone,  but  she  was  plaintiff's  agent  in  repeating  their  answer 
to  defendant's  message. 

That  conversations  held  through  the  medium  of  telephone 
are  admissible  as  evidence  in  proper  cases  cannot  be  doubted. 
Such  have  been  the  holdings  of  the  courts  in  cases  where  the 
qaestion  has  been  before  them.  In  a  criminal  case,  People  v. 
Ward,  3  N.  Y.  Crim.  Rep.  483,  it  was  held  that  where  a  wit- 
ness testifies  that  he  conversed  with  a  particular  person  over 
the  telephone  and  recognized  his  voice,  it  was  competent  for 
him  to  state  the  communication  which  he  made. 

In  Wolfe  V.  Missouri  Pac.  Ry.  Co.,  97  Mo.  473,  10  Am.  St. 
Rep.  331,  it  was  ruled  that  if  the  voice  was  not  identified  or 
recognized,  but  the  conversation  is  held  through  a  telephone 
kept  in  a  business  house  or  office,  it  is  admissible,  the  effect 
or  weight  of  such  evidence,  when  admitted,  to  be  determined 
by  the  jury:  See  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451. 

A  case  quite  analogous  to  the  one  at  bar  is  Sullivan  v.  Kuy' 
kendall,  82  Ky.  483;  56  Am.  Rep.  901.  In  that  case  the 
parties  did  not  have  conversation  directly  with  each  other 
over  the  telephone,  but  conversation  was  conducted  by  an 
operator  in  charge  of  a  public  telephone  station  at  one  end  of 
the  line.  It  was  held  that  the  conversation  was  admissible 
in  evidence  and  that  it  was  competent  for  the  person  receiving 
the  message  to  state  what  the  operator  at  the  time  reported 
as  being  said  by  the  sender.  The  court  in  the  opinion  says: 
"When  one  is  using  the  telephone,  if  he  knows  that  he  is 
talking  to  the  operator,  he  also  knows  that  he  is  making  him 
**  an  agent  to  repeat  what  he  is  saying  to  another  party;  and, 
in  such  a  case,  certainly  the  statements  of  the  operator  are 
competent,  being  the  declarations  of  the  agent,  and  made 
during  the  progress  of  the  transaction.  If  he  is  ignorant 
whether  he  is  talking  to  the  person  with  whom  he  wishes  to 
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communicate  or  with  the  operator,  or  even  any  third  party, 
yet  he  does  it  with  the  expectation  and  intention  on  his  part 
that  in  case  he  is  not  talking  with  the  one  for  whom  the  in- 
formation  was  intended  it  will  be  communicated  to  that  per- 
son; and  he  thereby  makes  the  person  receiving  it  his  agent 
to  communicate  what  he  may  have  said.  This  should  cer- 
tainly be  the  rule  as  to  an  operator,  because  a  person  using  a 
telephone  knows  there  is  one  at  each  station  whose  business 
it  is  to  so  act;  and  we  think  that  the  necessities  of  a  growing 
business  require  this  rule,  and  that  it  is  sanctioned  by  the 
known  rules  of  evidence." 

Our  conclusion  is  that  the  court  did  not  err  in  admitting 
the  testimony  of  the  defendant. 

It  is  claimed  that  the  court  erred  in  refusing  certain  in- 
structions requested  by  the  plaintiff,  but  as  they  raise  the 
same  question  we  have  been  considering,  the  objections  will 
be  overruled  without  further  comment.  The  judgment  below 
is  affirmed. 

The  other  judges  concur, 

EviDENCB.— Conversation  bt  Telephone:  See  the  extended  note  to  Ceth- 
tral  etc  TeL  Co.  y.  Falley,  10  Am.  St.  Rep.  135.  Conversations  by  telephone 
when  pertinent  are  admissible  in  evidence:  Missouri  Pae,  By,  Co.  r.  Heiden- 
hetTuer,  82  Tex.  1«5;  27  Am.  St.  Rep.  861,  and  note;  Wolfe  v.  Missouri  Pae. 
Ry.  Co.,  97  Mo.  473;  10  Am.  St.  Rep.  331;  Reed  ▼.  Burlington  etc  Ry.  Co., 
72  Iowa,  166;  2  Am.  St.  Rep.  243.  The  case  of  Sullivan  v.  Kuyhendall,  83 
Ky.  483,  66  Am.  Rep.  901,  is  very  similar  to  the  leading  case.  It  wu 
therein  held  that  a  telephone  message  through  an  operator  waa  admissible  in 
evidence. 


City  of  Omaha  v»  Jensbn. 

[85  nxbsaska,  68.] 
Mdnicipal  Corporations— Liabilitt  of  tob  Conditioh  ov  Stbibts.— > 
Notice  to  a  municipality  of  the  condition  of  a  street  is  not  a  conditioa 
precedent  to  its  liability  to  a  person  injured  thereby  when  such  condi* 
tion  necessarily  resulted  from  work  which  the  city  had  employed  a  con. 
tractor  to  do,  though  he  had  agreed  to  maintain  proper  guards  and 
signals,  and  had  failed  to  do  so,  and  thereby  caused  an  accident.  Thus, 
if  a  city  causes  a  cistern  to  be  dug  in  a  street,  which  is  left  open  and 
unguarded,  it  cannot  exonerate  itself  from  liability  by  proving  that  the 
person  employed  to  do  such  digging  had  agreed  to  keep  guards  and  sig* 
naU  at  the  excavation.  A  city  cannot  surrender  its  control  over  its 
streets  so  as  to  relieve  itself  from  liability. 

bsKPBNDENT    CoNTBACTOB,    LIABILITY   TOR    ACTS    07. —When  WOrk  to  be 

performed  is  necessarily  dangerous,  and  an  obligation  resti  an  the  em> 
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ployer  to  keep  the  place  of  the  work  ia  a  safe  condition,  he  is  answer- 
able for  injury  resulting  from  the  dangerons  condition  in  which  the 
work  is  left,  thongh  it  ia  being  done  for  him  by  an  independent  coa> 
tractor. 
EviDENCB. — Testimony  ow  a  Witkbs3  Taken  at  a  Former  Trial  may 
be  read  in  evidence  from  the  stenographer's  notes  if  such  witness  is  ab> 
sent  from  the  state. 

A.  J.  Poppletonj  for  the  plaintiflf  in  error. 
Connell  and  Ives^  for  the  defendant  in  error. 

'®  Maxwell,  C.  J.  The  defendant  in  error  brought  an  ac- 
tion against  the  city  of  Omaha  to  recover  for  personal  injuries 
caused  by  falling  into  an  excavation  in  that  city,  which  was 
negligently  left  without  guards  or  other  protection.  The  city 
pleads  two  defenses:  1.  That  the  injury  was  caused  by  tho 
negligence  of  the  party  injured;  and  2.  That  the  sewer  trench 
described  in  plaintiff's  petition  was  at  said  date  being  con- 
structed under  a  contract  made  to  the  lowest  bidder  as  pro- 
vided and  required  by  the  charter  of  the  city  of  Omaha  in 
that  regard,  and  under  and  by  virtue  of  the  terms  of  said 
contract  the  contractor  was  to  erect  and  maintain  the  neces- 
sary guards,  signals,  and  protection  on  and  around  said  work, 
so  as  to  prevent  the  danger  of  accidents  to  travelers  upon  the 
street,  and  that  under  and  by  virtue  of  the  terms  of  said  con- 
tract, the  defendant,  the  city  of  Omaha,  had  nothing  whatever 
to  do  with  the  maintaining  of  such  guards,  signals,  and 
protections,  and  the  defendant  further  saith  that  it  had  no 
knowledge,  directly  or  otherwise,  that  the  contractor  was 
not  maintaining  the  necessary  and  proper  guards,  signals,  or 
protection,  and  that  the  defendant  did  not  have  notice  that 
such  signals,  guards,  or  protections  were  not  maintained  by 
said  contractor."  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  Mrs.  Jensen  for  the  sum  of  two  thousand 
dollars,  on  which  judgment  was  rendered. 

It  is  contended,  first,  that  the  city  was  not  liable,  for  the 
reason  that  the  proof  shows  that  it  had  expressly  stipulated 
with  the  contractor  that  he  should  place  guards  around  the 
excavation,  and  that  it  had  no  actual  notice  of  his  failure  to 
supply  them,  and  that  the  danger  had  not  existed  a  sufficient 
'*  length  of  time  to  charge  the  city  with  the  implied  notice. 

The  attorney  for  the  city  thereupon  requested  the  court  to 
give  the  following  instruction:  "The  jury  are  instructed  that 
under  the  terms  and  conditions  of  the  contract,  introduced  in 
evidence  by  the  defendant,  under  which  the  sewer  was  being 
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constructed,  the  city  is  not  liable  in  damages  to  the  plaintifif 
for  the  failure  of  the  contractor  to  place  or  maintain  guards 
or  signals,  unless  you  find  from  the  evidence  that  the  city,  by 
and  through  its  officers,  had  actual  knowledge  that  guards  or 
signals  were  not  put  up  over  the  sewer  as  a  warning  to  travel- 
ers on  that  part  of  the  street.  Whereas  this  sewer  trench  had 
been  dug  on  the  very  day  of  the  happening  of  the  accident, 
you  are  instructed,  as  a  matter  of  law,  that  the  want  of  sig- 
nals or  guards  upon  that  evening  had  not  existed  for  a  suffi- 
cient length  of  time  to  constitute  constructive  or  presumptive 
notice  to  the  city  that  the  sewer  was  left  unguarded  and  un- 
protected, so  there  could  be  no  recovery  in  this  case  unless 
the  plaintiff  has  proven  that  the  city,  through  its  proper  offi- 
cers, did  have  actual  knowledge  that  the  contractor  had 
omitted  to  put  up  the  proper  signals  or  guards,  and  that  after 
such  knowledge  had  come  to  the  officers  or  its  proper  agents, 
they  had  length  of  time  to  see  that  the  same  were  put  up  be- 
fore the  accident  happened.  You  are  further  instructed  that 
the  plaintiff  does  not  claim  to  have  introduced  any  evidence 
to  prove  that  any  officers  of  the  city  of  Omaha  had  any  actual 
knowledge  that  guards  and  signals  were  not  put  up  by  the 
sewer  trench,  you  should  therefore  find  for  the  defendant." 
This  the  court  refused  to  give,  to  which  exceptions  were  duly 
taken.  In  this  there  was  no  error.  Where  the  injury  is  the 
result  of  the  work  itself,  however  skillfully  performed,  and 
not  in  the  manner  of  performance,  the  city  will  be  liable  for 
an  injury  sustained  by  a  party  in  the  exercise  of  due  care;  in 
other  words,  where  the  obstruction  or  defect  which  occasioned 
the  injury  results  directly  from  the  acts  which  the  contractor 
agrees  or  is  authorized  '*  to  do,  the  person  who  causes  the 
obstruction  or  defect  will  be  liable.  Thus,  suppose  the  city 
caused  a  ditch  to  be  dug  across  the  street,  and  the  same  should 
be  left  open  and  unguarded,  the  city  cannot  plead  as  a  defense 
that  the  contractor  agreed  to  keep  guards  around  the  excava- 
'tion,  because  it  cannot  surrender  its  control  of  the  streets  so 
as  to  relieve  it  from  liability:  Palmer  v.  City  of  Lincoln,  5  Neb. 
136;  25  Am.  Rep.  470;  McAllister  v.  Albany,  18  Or.  426;  Storra 
V.  Utica,  17  N.  Y.  108;  72  Am.  Dec.  437;  Robbins  v.  Chicago, 
4  Wall.  679;  Circleville  v.  Neuding,  41  Ohio  St.  469. 

In  the  case  last  cited  it  is  said:  "The  relation  between  the 
city  and  Barndt  was  clearly  that  of  employer  and  independ- 
ent contractor,  and  the  rule  is  generally  that  for  injuries  oc- 
curring in  the  progress  of  work  carried  on  by  parties  in  that 
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relation,  the  contractor  alone  is  liable.  But  this  liability  is 
liiiiited  to  those  injuries  which  are  collateral  to  the  work  to 
be  performed,  and  which  arise  from  the  negligence  or  wrong" 
ful  act  of  the  contractor  or  his  agents  or  servants.  Where, 
however,  the  work  to  be  performed  is  necessarily  dangerous, 
or  the  obligation  rests  upon  the  employer  to  keep  the  subject 
of  the  work  in  a  safe  condition,  the  rule  has  no  application. 
This  distinction  has  been  taken  in  this  state  in  a  number  of 
cases:  Carman  v.  Steubenville  etc.  R.  R.  Co.,  4  Ohio  St.  399; 
Tiffin  v.  McCormack,  34  Ohio  St.  638;  32  Am.  Rep.  408;  Hughes 
V.  Railway  Co.,  39  Ohio  St.  461;  and  elsewhere  in  McCafferty  v. 
Spuyten  etc.  R.  R.  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Prentiss 
t.  Boston,  112  Mass.  43;  City  of  Logansport  v.  Dick,  70  Ind. 
65;  36  Am.  Rep.  166;  Crawfordsville  v.  Smith,  79  Ind.  308;  41 
Am.  Rep.  612;  Rohbins  v.  Chicago,  4  Wall.  657. 

In  this  case  the  cistern  contracted  for  was  to  be  built  in  a 
street,  and  to  be  eighteen  feet  wide  and  twenty  feet  deep. 
Such  an  excavation  in  a  street,  unless  protected  to  guard  per- 
sons and  animals  using  the  street  from  falling  into  it,  was 
necessarily  dangerous.  The  city  was  under  the  statutory  ob- 
ligation at  the  time  of  the  accident  to  keep  its  streets  open, 
in  repair,  and  free  from  nuisance,  and  it  could  not  '*  cast 
this  duty  upon  a  contractor,  so  as  to  relieve  itself  from  lia- 
bility to  one  who  should  receive  an  injury.  It  is  primarily 
liable  for  an  injury  resulting  from  such  dangerous  place  in  a 
street.  No  doubt  a  city  may  require  a  contractor  to  indem- 
nify it  against  loss  for  damages  caused  by  his  negligence  in 
the  performance  of  the  work,  but  that  question  is  not  before 
us. 

2.  It  is  claimed  the  city  is  not  liable,  because  it  had  no 
notice,  either  actual  or  constructive.  In  a  case  of  this  kind 
no  notice  is  necessary.  The  city  had  authorized  the  excava- 
tion in  question,  and  it  was  its  duty  to  see  that  the  proper 
guards  were  placed  around  it. 

3.  It  is  claimed  that  the  court  erred  in  admitting  the  testi- 
mony of  Nels  Christensen.  It  appears  from  the  record  that 
Christensen's  testimony  had  been  taken  by  the  court's  steno- 
graphic reporter  on  a  former  trial  of  this  case.  This  testi- 
mony was  objected  to  "for  the  reason  that  no  sufficient  cause 
has  been  shown  for  reading  that  testimony."  The  objections 
were  overruled  and  the  testimony  admitted.  In  this  it  is 
claimed  there  is  error,  and  we  are  referred  to  the  case  of  Spi^ 
man  v.  Flynn^  19  Neb.  342.     In  that  case  it  was  held  that  a 
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certified  copy  of  the  stenographic  reporter's  record  of  proceed- 
ings in  the  district  court  is  admissible  in  all  cases  where 
the  original  would  be.  That,  we  think,  is  a  correct  state*^ 
ment  of  the  law  on  that  point.  In  the  case  at  bar  Chris* 
ten  sen  is  shown  to  have  been  absent  from  the  state,  and  his 
testimony  on  a  former  trial,  if  otherwise  unobjectionable,  is 
admissible.  The  objection  is  not  to  the  mode  of  certifying 
the  evidence.  Had  it  been,  as  the  stenographic  reporter  was 
present  in  court,  no  doubt  he  would  have  made  the  proper 
certificate.  The  objections  were  properly  overruled.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
The  other  judges  concur.  

Municipal  Corpobation — Detectb  nr  Streets— NBCEssrrr  »o»  NoTicm 
OF. — In  an  action  brought  by  a  person  injured  by  the  neglect  of  a  city  to  prop* 
erly  guard  a  place  in  »  street  made  dangerous  by  its  own  act  it  is  not  nece»> 
sary  to  prove  notice  to  it  of  the  defect:  Wilson  ▼.  City  of  Troy,  135  N.  Y.  96^ 
31  Am.  St.  Rep.  817,  and  note;  NeabiU  v.  Oieenville,  69  Miss.  22;  30  Am.  St. 
Rep.  521,  and  extended  note;  extended  note  to  Ooddard  ▼.  InliabiianU  etc., 
30  Am.  St  Rep.  385;  note  to  Mayor  r.  Wilson,  14  Am.  St.  Rep.  152. 

Municipal  Corporations— When  Liable  job  Acts  op  Independent 
CoNTRAcroR. — A  city  is  liable  to  a  person  injured  from  the  negligent  act  of 
its  contractor,  if  the  contract  required  the  performance  of  work  which  wa* 
intrinsically  dangerous:  Village  qf  Jefferson  v.  Chapman,  127  111.  438;  11  Am. 
St.  Rep.  136,  and  note;  City  of  Joliet  v.  Hanoood,  86  111.  110;  29  Am.  Rep. 
17,  and  extended  note.  This  question  will  be  found  thoroughly  discussed 
in  the  extended  notes  to  Farquar  v.  Roseburg,  17  Am.  St.  Rep.  735;  Detroit 
▼.  Beckman,  22  Am.  Rep.  510;  and  SL  Paul  v.  Seiiz,  74  Am.  Deo.  761. 

Evidemob— Testimont  op  Witness  at  Former  Trial. — The  testimony  of 
B  witness  taken  at  a  former  trial  of  a  cause  may  be  read  in  evidence  on  a  Bub« 
sequent  trial  if  be  is  shown  to  reside  beyond  the  jurisdiction  of  the  court: 
Dunbar  v.  McOill,  69  Mich.  297;  Lowe  y.  State,  86  Ala.  47;  Hudson  v.  Root, 
76  Mich.  173;  or  is  dead:  Jackson  v.  State,  81  Wis.  127;  but  it  is  not  com- 
petent for  proof  to  be  made  of  the  purport  or  effect  of  the  testimony  on  B 
former  trial  of  absentees  from  the  state:  Stcde  v.  Oliver,  43  La.  Ann.  1003. 
This  question  is  discussed  at  length  in  the  notes  to  the  following  cases,  wher» 
the  cases  in  this  series  will  be  found  collected:  Bergen  ▼.  People,  65  Am.  Dec. 
876-679;  Wagers  v.  Dickey,  49  Am.  Dec.  471;  Emery  r.  Fowler,  63  Am.  Dee. 
S32;  Mineral  Point  R.  R.  Co.  r.  Keep,  74  Am.  Dec  133;  Commonwealth  r.  Rieh'-^ 
ards,  29  Am.  Deo.  611;  Crary  r.  Sprague,  27  Am.  Deo.  116;  and  Magili  t» 
Kaufman,  8  AiB.  Deo.  717. 
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Missouri  Pacific  Railway  Co.  v.  Twiss. 

[35  Nkbbaska,  267.] 

Oasbisrs. — Several  Common  Carriers  Forming  a  Connectino  Link 
for  the  transportation  of  property  beyond  the  limits  of  their  respective 
lines  are  agents  of  one  another  to  accomplish  the  carriage  and  deliver 
the  goods. 

Cabbibrs. — If  One  of  Sbvebal  Connkctino  Carriers  Is  Guilty  of  Nbo* 
LIGSNCB  whereby  property  is  injured,  and  the  owner  recovers  for  sach 
injury  of  the  carrier  receiving  the  goods  from  him,  the  latter  is  entitled 
to  be  compensated  by  the  negligent  carrier  for  the  recovery  thus  8af> 
fered  through  his  fault. 

-Judgment— When  Binding  Upon  a  Third  Pebsox. — Where  a  party 
knows  that  an  injury  for  which  an  action  is  brought  against  another  was 
eansed  by  himself,  and  that  no  recovery  can  be  had  therein,  unless  for 
hia  neglect  or  wrong,  he  is  bound  by  the  judgment  which  may  be  en* 
tered  in  such  action,  if  he  had  knowledge  of  its  pendency  and  could  have 
defended  had  he  so  desired.  In  a  subsequent  action  against  him  by  the 
judgment  defendant  the  measure  of  damages  is  the  amount  of  such  judg« 
ment  with  interest  and  costs. 

B,  P.  Waggener  and  A.  N.  Sullivan,  for  the  plaintiflF  ia 
error. 

Beeson  and  Rooty  for  the  defendant  in  error. 

***  Maxwell,  C.  J.  It  is  alleged  in  the  petition,  in  sub- 
stance, that  during  the  month  of  October,  1886,  the  defendants 
were  common  carriers  of  goods  and  merchandise  from  the 
plaintifif's  depot  in  Louisville,  Nebraska,  to  the  depot  of  the 
Chicago,  Burlington,  and  Quincy  Railroad,  in  said  village, 
about  the  distance  of  one  mile;  that  on  the  eleventh  day  of 
that  month  one  J.  P.  Young  shipped  a  piano  from  Weeping 
Water  on  the  line  of  plaintifif's  railroad  to  be  carried  to  Louis* 
ville  and  there  delivered  to  the  Chicago,  Burlington,  and 
Quincy  Railroad,  to  be  transported  on  the  latter  road  to  Platts- 
mouth;  that  the  defendants  received  freight  in  less  than  car- 
load lots  from  the  plaintifif  at  its  depot  in  Louisville  to  be  by 
them  carried  to  and  delivered  to  the  Chicago,  Burlington,  and 
Quincy  Railroad  at  its  depot  there;  that  they  were  in  fact  an 
intermediate  transportation  company;  that  the  plaintiff  fully 
performed  all  the  conditions  of  said  contract  on  its  part  and 
delivered  said  piano  in  good  condition  to  the  defendants  at 
Louisville,  to  be  transported  by  them  to  the  depot  of  the  Chi- 
cago, Burlington,  and  Quincy  Railroad  ***  at  that  place  to  be 
forwarded  to  Plattsmouth;  that  the  defendants  so  negligently 
performed  their  duty  in  transferring  said  piano  as  to  permit 
the  same  to  fall  out  of  the  vehicle  on  which  it  was  being  car- 
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ried,  and  it  was  thereby  broken  and  damaged;  that  said  Young 
thereupon  brought  suit  against  the  plaintiff  for  said  injuries, 
and  recovered  a  judgment  against  plaintiff  for  the  sum  of  one 
hundred  and  fifty  dollars  and  costs  of  suit  taxed  at  sixty-three 
dollars  and  five  cents;  that  said  judgment  was  aflBrmed  by 
the  supreme  court;  that  of  all  said  suits  and  proceedings  the 
defendants  had  due  notice;  that  there  is  due  from  the  defend- 
ants to  the  plaintiflF  the  sum  of  three  hundred  and  two  dollars 
and  forty-eight  cents,  with  interest  from  the  fourth  day  of 
April,  1889. 

The  answer  of  the  defendants  consists  of  a  number  of  spe- 
cific denials,  which  need  not  be  noticed. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiflF  for  the  sum  of  one  hundred  and  six  dol- 
lars and  seventy-five  cents  upon  which  judgment  was  ren- 
dered. 

The  testimony  shows  that  the  plaintifi^,  in  connection 
with  other  common  carriers,  undertook  to  carry  the  piano  be- 
yond its  own  line  and  deliver  the  same  to  Young;  in  other 
words,  several  common  carriers  in  effect  formed  a  line  for  the 
transportation  of  the  property  beyond  the  limits  of  their  re- 
spective lines,  and  gave  in  this  case  a  through  bill  of  lading. 
In  such  case  each  carrier  is  the  agent  of  the  others  to  accom- 
plish the  carriage  and  delivery  of  the  goods:  Baltimore  etc, 
R.  R.  Co.  V.  Campbell,  86  Ohio  St.  647;  38  Am.  Rep.  617;  Beard 
V.  St.  Louis  etc.  Ry.  Co.,  79  Iowa,  527;  Atchison  etc.  R.  R.  Co.  v. 
Roach,  35  Kan.  740;  57  Am.  Rep.  199;  Kansas  etc.  R.  R.  Co. 
V.  Rodebaughj  38  Kan.  49;  5  Am.  St.  Rep.  715;  Texas  etc. 
R.  Co.  V.  Fort,  1  Tex.  Ct.  App.  (Civ.  Cas.)  722. 

That  the  piano  was  injured  by  the  negligence  of  the  defend- 
ants is  not  denied,  and  is  clearly  shown  by  the  proof.  In  such 
case  the  party  sustaining  the  injury  may  bring  his  action 
directly  against  the  carrier  committing  the  injury,  or  against 
the  one  that  undertook  to  transport  the  goods:  Atchison  etc. 
R.  R.  Co.  V.  Roach,  35  Kan.  740;  57  Am.  Rep.  199;  Union 
Pac.  Ry.  V.  *'•  Marston,  30  Neb.  241.  As  between  the 
carriers,  however,  each  one  is  liable  for  the  results  of  its  own 
negligence,  and  although  the  first  carrier  may  have  assumed 
the  responsibility  for  the  transportation  of  property  beyond 
its  own  line,  and  damages  may  be  recovered  against  it  for  a 
failure  in  that  regard,  yet  the  carrier  causing  the  injury  will 
be  liable  to  it  for  such  damages;  in  other  words,  the  party 
guilty  of  the  wrong  is  ultimately  liable  therefor.     This  doc- 
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trine,  in  another  form,  has  frequently  been  applied  where  a 
covenantee  has  been  evicted  from  possession  by  a  paramount 
title:  Smith  v.  ComptoUy  3  Barn.  &  Adol.  407;  Williamson  v. 
Williamsons  71  Me.  442;  Bever  v.  North,  107  Ind.  544;  St.  LouU 
V.  Bisaell,  46  Mo.  157;  Wendel  v.  North,  24  Wis.  223;  Mason  v. 
Kellogg,  38  Mich.  132;  2  Black  on  Judgments,  sec.  667.         * 

In  Bever  v.  North,  107  Ind.  544,  it  was  held  that  it  was 
unnecessary  to  allege  in  the  petition  that  the  covenantor  was 
required  to  defend.  It  was  held  that  the  covenantee  need 
not  appeal  from  the  judgment  of  ouster,  but  might  rely  on 
his  judgment.  In  this  class  of  cases  it  is  necessary  to  give 
notice  to  the  covenantor  in  order  that  the  judgment  may  be 
conclusive  against  him,  and  he  should  not  only  be  notified  of 
the  action,  and  be  requested  to  defend  it,  but  if  he  desires 
should  be  allowed  to  do  so  to  the  utmost  extent  of  the  law: 
Eaton  v.  Lyman,  26  Wis.  61. 

The  above  rules  have  been  applied  to  cases  where  persons 
are  responsible  over  to  another  either  by  express  contract 
or  operation  of  law.  Thus,  where  damages  were  recovered 
against  a  sheriflT  for  the  escape  of  a  prisoner  caused  by  its 
failure  to  provide  a  jail,  and  he  in  turn  sued  the  county  for 
its  neglect  in  that  regard,  it  was  held  that  the  record  of  the 
judgment  against  the  sheriflF  might  be  received  in  evidence 
against  the  county  to  show  the  amount  he  was  compelled 
to  pay:  Commissioners  v.  Butt,  2  Ohio,  348.  So,  where  a 
judgment  has  been  recovered  against  a  municipal  corporation 
for  injuries  caused  by  an  obstruction  or  defect  ^''^  in  the 
public  road  or  street,  of  which  the  wrongdoer  has  notice, 
is  conclusive  evidence  of  the  obstruction  or  defect  in  the  road 
or  street,  the  injury  to  the  individual,  and  the  amount  of 
damages:  Milfurd  v.  Holbrook,  9  Allen,  17;  85  Am.  Dec.  735; 
Boston  v.  Worthington,  10  Gray,  498;  71  Am.  Dec.  678;  Davis 
V.  Smith,  79  Me.  351;  Littleton  v.  Richardson,  34  N.  H.  187; 
66  Am.  Dec.  759;  Bobbins  v.  Chicago,  4  Wall.  657. 

Where  the  action  is  brought  against  a  municipality  for  a 
wrong  committed  by  a  third  person  by  reason  of  which  the 
municipality  is  liable,  and  judgment  is  recovered  against  it, 
it  has  been  held  in  a  number  of  cases  that  it  was  sufficient  if 
the  wrongdoer  knew  that  the  suit  was  pending  for  that  cause, 
and  he  could  have  made  his  defense  if  he  so  desired.  It  is 
said  in  one  case:  "The  legal  presumption  is  that  he  knew  he 
was  answerable  over  to  the  corporation,  and  if  so,  it  must  also 
be  presumed  that  he  knew  he  had  a  right  to  defend  the  suit": 
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Bobbins  v.  Chicago^  4  Wall.  657;  Chicago  v.  Rabbins,  2  Black, 
418.  In  other  words,  where  the  wrong  for  which  the  city  was 
sued  was  committed  by  the  defendant  alone,  and  if  a  judg- 
ment is  recovered  against  it,  it  will  be  because  of  such  wrong. 
The  knowledge  of  the  wrongdoer  that  an  action  is  pending  to 
recover  for  the  injury  is  sufficient  notice  to  him  to  justify  his 
action,  and  if  possible  prevent  a  recovery,  and  that  if  judg- 
ment is  recovered  he  will  ultimately  be  liable. 

In  the  case  at  bar  the  defendant  Twiss  was  called  as  a  wit- 
ness in  both  the  county  and  district  courts.  He  recognized 
his  liability  for  the  damages,  both  before  and  after  suit  was 
brought,  by  endeavoring  to  eflFect  a  settlement  of  the  same. 
It  is  true  the  proof  fails  to  show  an  actual  request  to  defend 
the  action,  but  as  he  and  his  partner  had  committed  the  in- 
jury, they  must  have  known  they  were  ultimately  liable  for 
the  same,  and  the  plaintiff  had  an  action  over  against  them. 
Having  this  knowledge,  it  was  their  duty  to  defend  the  action 
if  such  defense  they  had.  There  is  a  material  difference  be- 
tween a  case  like  the  one  ***  at  bar  and  one  where  an  action 
is  brought  by  a  covenantee  against  his  covenantor.  There 
the  nature  of  the  covenant  claimed  to  have  been  broken,  as 
well  as  the  existence  of  the  covenant  itself,  may  be  in  issue, 
as  well  as  the'  claim  of  the  plaintiff.  So  if  an  action  is 
brought  against  a  municipality  for  an  injury  from  a  defective 
sidewalk,  which  it  was  the  duty  of  the  lot-owner  to  maintain 
in  good  repair,  notice  may  be  required  because  the  lot-owner 
may  be  presumed  to  have  no  knowledge  of  the  injury,  or  that 
it  occurred  on  his  premises,  or  even  that  the  sidewalk  was 
defective.  Where,  however,  the  party  knows  that  the  injury 
was  caused  by  himself  and  no  one  else,  and  that  if  a  recovery 
is  had  it  will  be  because  of  his  neglect  and  wrong,  it  is  suf- 
ficient that  he  has  knowledge  of  the  pendency  of  the  suit,  and 
could  defend  if  he  so  desired:  Chicago  v,  Robbins,  2  Black, 
418;  Robbins  v.  Chicago,  4  Wall.  657,  672. 

The  case  was  tried  upon  the  theory  that  the  defendants 
were  not  bound  by  the  amount  of  the  judgment,  and  the  in- 
structions are  based  on  that  view  of  the  law.  The  measure 
of  damages  which  the  plaintiff  is  entitled  to  recover  is  the 
amount  of  the  judgment  against  it  with  interest  and  costs; 
Ottumwa  V.  Parks,  43  Iowa,  119.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings.     Reversed  and  remanded. 

The  other  judges  concur. 
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Connecting  Carriers  as  Agents  of  One  Anotuer:  See  Si.  Louis  etc 
Ry,  Co.  V.  Weakly,  50  Ark.  397;  7  Am.  St.  Rep.  104,  and  note;  Gulf  etc  Bp, 
Co.  r.  Looney,  85  Tex.  158;  34  Am.  St.  Rep.  787;  note  to  Adamt  Express  Cc 
T.  Harris,  16  Am.  St.  Rep.  319,  and  the  extended  note  to  Wells  r.  Thomas 
72  Am.  Dec.  232. 

Judgments— When  Binding  on  Third  Persons. — A  judgment  for  dam- 
ages for  negligeuce  is  conclusive  in  an  action  brought  to  recover  the  amount 
paid  pursuant  thereto  from  the  one  ultimately  liable:  Oceanic  etc.  Nav.  Co. 
T.  Campania  Tramatlantica  Espafiola,  134  N.  Y.  461;  30  Am.  St.  Rep.  685; 
JnhabUants  etc  v.  Holbrook,  9  Allen,  17;  85  Am.  Dec.  735;  Boston  ▼.  Wortlt- 
ingfon,  10  Gray,  496;  71  Am.  Dec.  678,  and  note;  Littleton  r.  Bichardson,  M 
K.  H.  179;  66  Am.  Dec.  759,  and  note. 

Partt  Compelled  to  Pat  Damages  7ob  Another's  Nbgliobno  Is 
Entitled  to  Indemnity:  Oceanic  etc  Nav.  Co.  v.  Compania  Transatlantiea 
Mpailola,  134  N.  Y.  641,  30  Am.  St.  Rep.  685,  and  note  with  the  cases  ool. 
lected.  See  also  the  extended  note  to  ViUage  qf  CartersviUe  v.  Cook,  16  Am. 
St.  Rep.  250. 


Norton  v.  Nebraska  Loan  and  Trust  Company. 

[85  NEBBASKAf   466.] 

Judicial  Sales,  Vacating  for  Misbefrksentatiov  of  Officers. — The 
fact  that  the  sheriff  and  clerk  of  the  court  represented  that  a  purchaser 
of  land  which  the  former  was  offering  for  sale  under  a  judgment  wonld 
obtain  a  perfect  title,  and  thereby  induced  a  purchaser  to  bid,  does  not 
entitle  him  to  have  the  sale  set  aside,  on  proof  that  the  land  was  subject 
to  a  paramount  lieu,  and  that  he  and  they  were  mistaken  in  believing 
that  the  sale  would  cut  out  such  lien,  when  none  of  the  parties  to  the 
action  united  in,  or  knew  of,  such  representation.  It  was  the  duty  of  the 
purchaser  to  ascertain  for  himself  the  character  of  the  title  he  was  about 
to  acquire,  and  he  had  no  right  to  rely  upon  the  statements  of  the  clerk 
and  the  sheriff,  especially  when  an  examination  of  the  proceedings  in 
the  case  would  have  disclosed  the  true  condition  of  the  title. 

Judicial  Sales. — After  a  Bid  Is  Accepted,  an  officer  making  a  jndioial 
sale  has  no  power  to  release  the  bidder. 

S.  S.  McAllister^  for  the  plaintiff  in  error. 

Steele  Brothers,  for  the  defendant  in  error. 

**®  NoRVAL,  J.  The  Nebraska  Loan  and  Trust  Company 
brought  suit  in  the  district  court  of  Butler  county  against 
Byron  E.  Taylor  and  Lila  A.  Taylor,  his  wife,  to  foreclose  a 
mortgage  upon  the  south  half  of  section  12,  in  township  15 
north,  range  1  east,  executed  by  the  Taylors,  which  mortgage 
was  junior,  and  subject  to  a  prior  mortgage  of  $3,000  on  said 
real  estate,  owned  and  held  by  one  Washington  Quinlin. 
The  court  found  there  was  due  the  loan  and  trust  company 
on  its  mortgage  the  sum  of  $1,056.60;  that  said  Quinlin  had 
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the  first  lien  on  said  premises  for  $3,000,  with  interest  thereon 
at  six  per  cent,  from  July  1,  1888,  and  a  decree  of  foreclosure 
was  rendered,  which  directed  the  sale  to  be  made  subject  to 
the  lien  of  Quinlin.  Subsequently  an  order  of  sale  was  issued, 
and  the  land,  after  being  duly  appraised  and  advertised,  was 
sold  by  the  sheriff  to  one  W.  C.  Norton,  the  plaintiff  in  error 
herein,  for  the  sum  of  $2,535.  The  sale  was  reported  by  the 
sheriff  to  the  court,  and  the  same  was  approved  and  confirmed. 
Shortly  thereafter,  at  the  same  term  of  court,  the  purchaser 
filed  a  motion  to  vacate  and  set  aside  the  sale  on  the  ground 
that  he  was  induced  to  purchase  the  property  by  reason  of 
certain  representations  made  by  the  sheriff  and  the  clerk  of 
the  district  court  as  to  the  character  of  the  title  the  purchaser 
would  acquire.  The  motion  was  overruled,  and  Norton  was 
ordered  to  pay  into  court  the  amount  of  his  bid.  To  reverse 
said  order  Norton  prosecutes  a  petition  in  error  to  this  court. 

**•  It  appears  from  the  affidavits  filed  in  support  of  the 
motion  to  set  the  sale  aside,  that  Mr,  Norton  came  to  the  place 
where  the  sheriff  was  offering  the  property  for  sale,  and  in- 
quired what  he  was  selling,  to  which  the  oflBcer  replied  that 
it  was  the  B.  E.  Taylor  land,  and  requested  Norton  to  make 
a  bid  thereon;  that  Norton  thereupon  asked  what  amount 
must  be  bid  to  get  the  land,  to  which  the  sheriff  replied  that 
under  the  appraisement  it  could  not  be  sold  for  less  than 
$2,533.60,  as  that  was  two-thirds  of  the  appraised  value,  and 
that  by  paying  said  sum  he  would  acquire  a  good  and  perfect 
title  to  the  land,  free  from  all  liens;  that  the  sheriff  and  Nor- 
ton then  went  to  the  office  of  the  clerk  of  the  district  court  to 
ascertain  what  amount  was  against  the  land,  and  the  clerk, 
after  examining  the  papers,  told  Norton  he  would  have  to  bid 
$2,533.60  to  get  the  land,  but  he  had  better  make  the  bid 
$2,535  even,  and  thereby  get  a  little  above  two-thirds  of  the 
appraised  value;  that  the  payment  of  said  sum  would  clear 
the  land  of  all  prior  liens  and  encumbrances;  that  relying 
upon  said  statements  Norton  made  a  bid  of  $2,535,  and  the 
land  was  struck  off  to  him  at  said  sum. 

On  the  next  day,  the  sheriff,  on  meeting  Norton,  said  to 
him  that  the  amount  of  his  bid  was  not  two-thirds  of  the  ap- 
praisement; that  the  land  had  been  appraised  at  $4,800  and 
could  not  be  sold  for  less  than  $3,200,  and  that  unless  Nor- 
ton would  raise  his  bid  to  said  sum  he  could  not  have  the 
land;  whereupon  Norton  replied  he  would  not  bid  the  sum  of 
$3,200,  and  the  sheriff  then  stated  that  such  sale  must  be  de» 
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clared  off.  It  also  appears  that  the  statements  of  the  sheriff 
and  clerk  were  innocently  made  and  without  any  intention  to 
mislead  or  deceive  the  purchaser.  It  is  also  shown  by  un- 
contradicted testimony  that  the  land  was  well  worth  $6,400. 

The  object  and  purpose  of  the  plaintiff  in  error  is  to  set 
aside  a  sheriff 's  sale  on  the  ground  that  he  did  not  thereby 
acquire  the  title  which  he  at  the  time  supposed  he  was  pur- 
chasing. *''•  No  claim  is  made  that  either  the  plaintiff  in 
foreclosure,  or,  Taylor,  or  his  wife,  was  guilty  of  any  fraud,  or 
that  any  representations  were  made  by  either  of  them  to  Nor- 
ton, as  to  the  character  of  the  title  to  the  land,  or  that  they 
had  any  knowledge  at  the  time  of  the  purchase  of  the  state- 
ments and  representations  made  by  the  clerk  and  sheriff. 
The  only  proposition  presented  is  whether  the  fact  of  the 
sheriff  and  clerk  having  represented  to  Norton  that,  if  he 
■would  buy  the  land,  he  would  get  a  clear  and  perfect  title 
thereto,  free  from  liens,  although  such  representations  were 
untrue,  was  suflQcient  to  require  the  court  to  set  aside  the  sale. 
In  our  view,  under  the  facts  disclosed  by  this  record,  and  the 
law  applicable  thereto,  plaintiff  in  error  is  not  entitled  to  any 
relief.  Ordinarily  a  purchaser  at  sheriff's  sale  takes  all  risks. 
He  buys  at  his  peril,  and  if  the  title  is  bad  he  must  stand  the 
loss.  The  rule  of  caveat  emptor  applies  in  all  its  force  to  all 
judicial  sales.  The  court  undertakes  to  sell  the  title  of  the 
defendant,  such  as  it  is,  and  it  is  the  duty  of  the  purchaser 
to  ascertain  for  himself  the  character  of  the  title  he  is  about 
to  acquire:  Miller  v.  Finn,  1  Neb.  254;  Smith  v.  Painter,  5 
Serg.  &  R.  223;  9  Am.  Dec.  344;  Vattier  v.  Lytle,  6  Ohio,  478; 
Lewark  v.  Carter,  117  Ind.  206;  10  Am.  St.  Rep.  40;  Corwin 
V.  Benham,  2  Ohio  St.  SG',  Mason  v.  Wait,  4^  Scam.  127;  Bishop 
V.  0' Conner,  69  111.  431;  Sackett  v.  Twining,  18  Pa.  St.  199;  57 
Am.  Dec.  599;  Lynch  v.  Baxter,  4  Tex.  431;  51  Am.  Dec.  735. 

An  exception  to  the  rule  above  stated,  recognized  by  the 
weight  of  authorities,  is  where  the  purchaser  has  been  induced 
to  bid  by  fraud,  or  under  a  mistake  of  fact.  A  purchaser  will 
be  released  from  the  sale  on  the  ground  of  a  mistake  of  fact, 
when  the  mistake  is  not  the  result  of  his  own  negligence,  if 
application  therefor  is  made  at  the  proper  time;  but  he  will 
not  be  released  from  his  purchase  on  his  mere  ignorance  or 
mistake  of  law:  Haden  v.  Ware,  15  Ala.  149;  Burns  v.  Hamil- 
ton, 33  Ala.  210;  70  Am.  Dec.  570;  Hayes  v.  Stiger,  29  N.  J. 
Eq.  196;  Upham  v.  Hamill,  11  R.  I.  ***  565;  23  Am.  Rep. 
625.     The  facts  do  not  bring  the  case  at  bar  within  the  ex- 
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ception  to  the  rule,  so  as  to  entitle  Norton  to  have  the  sale 
set  aside.  Neither  the  clerk  nor  sheriff  misrepresented  any 
material  fact  concerning  the  condition  of  the  title.  They  did 
not  inform  the  purchaser  that  there  were  no  encumbrances 
upon  the  property,  nor  does  Norton  claim  that  he  was  not 
aware  of  there  being  a  prior  mortgage  of  $3,000  on  the  prem- 
ises at  the  time  he  made  his  bid.  The  clerk  and  sherifif  sup- 
posed that  the  sale  would  extinguish  all  encumbrances,  and 
that  the  purchaser  would  acquire  a  perfect  title  to  the  prop- 
erty. In  so  informing  Norton,  they  misstated  the  law,  or 
the  legal  eflFect  of  the  foreclosure  proceedings  and  sale,  and 
for  which  the  law  affords  no  relief 

We  think  plaintiff  in  error  is  concluded  by  his  own  neglect. 
He  had  no  right  to  rely  upon  the  statements  of  the  clerk  and 
sheriff,  but  should  have  had  the  title  and  the  proceedings 
under  which  the  sale  was  made  examined  for  himself  before 
he  made  his  bid.  Had  he  done  so  he  would  have  been  fully 
apprised  of  the  condition  of  the  title.  The  records  of  the 
county  and  of  the  court  are  open  to  inspection  to  every  one, 
and  these  records  disclose  the  objection  now  urged  to  the  title 
of  the  lands.  Had  an  examination  been  made  of  either  the 
petition  to  foreclose  the  mortgage,  the  decree,  the  appraise- 
ment, certificate  of  liens,  or  notice  of  sale,  he  would  have 
ascertained  that  Washington  Quinlin  had  a  first  lien  upon 
the  premises  for  $3,000  and  interest,  and  that  the  sale  was  to 
be  made  subject  thereto.  If  Norton  was  deceived  it  was  the 
result  of  his  own  negligence  in  not  taking  the  precaution  to 
examine  the  records.  He  is  chargeable  with  knowledge  of 
their  contents.  Equity  will  not  relieve  a  purchaser  of  his 
own  negligence:  Roberts  v.  Hughes^  81  111.  130;  25  Am.  Rep. 
270;  Vanscoyoc  v.  Kimlerj  77  111.  151;  Rigga  v.  Pursell,  66 
N.  y.  193;  White  v.  Seaver,  25  Barb.  235;  Eccles  v.  Timmons, 
95  N.  C.  540;  Webber  v.  Clarky  136  111.  256;  Dennerlein  v. 
Dennerlein,  111  N.  Y.  518. 

***  In  Ecclea  v.  Timvions,  95  N.  C.  540,  it  is  held  that  a 
purchaser  at  a  judicial  sale  will  not  be  released  from  his  bid 
on  the  ground  that  the  title  is  imperfect,  when  the  true  state 
of  the  title  is  set  out  in  the  pleadings  under  which  the  sale 
is  made. 

Dennerlein  v.  Dennerlein,  111  N.  Y.  518,  was  a  partition 
sale.  The  property  was  described  in  the  proceedings  and  in 
the  notice  of  sale  by  metes  and  bounds,  and  as  "  containing 
31  acres,  be  the  same  more  or  less."     Prior  to  the  sale  hand- 
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bills  were  issued  in  the  name  of  the  referee  who  made  the 
sale,  in  which  the  boundary  lines  of  the  premises  were 
omitted,  and  the  property  was  described  as  "the  farm  of  the 
late  John  Dennerlein,  containing  31  acres."  The  purchaser, 
in  bidding  upon  the  property,  relied  upon  the  statement  in 
the  handbills  as  to  the  quantity  of  land.  Subsequently  he 
discovered  that  the  premises  only  contained  24|  acres,  and 
applied  to  the  court  for  an  order  releasing  him  from  complet- 
ing the  purchase  on  the  ground  that  he  had  been  misled  as 
to  the  number  of  acres,  which  motion  was  denied.  He  ap- 
pealed to  the  general  term,  where  the  order  was  affirmed, 
and,  on  appeal  to  the  court  of  appeals  of  New  York,  it  was 
held  that  he  was  not  entitled  to  relief. 

Vanscoyoc  v.  Kinder^  77  111.  151,  was  an  appeal  from  an 
order  of  the  circuit  court  sustaining  a  motion  made  therein 
by  the  purchaser  to  set  aside  a  sale  of  a  tract  of  land  made 
upon  execution,  on  the  ground  that  he  was  led  to  believe,  by 
misrepresentations  made  by  the  oflBcer  conducting  the  sale, 
that  the  land  was  not  encumbered,  when  in  fact  it  was  mort- 
gaged in  excess  of  its  value.  The  supreme  court  held  that 
the  maxim  of  caveat  emptor  applied,  and  that  the  misrepre- 
sentation of  the  sheriff  afforded  no  ground  for  setting  aside 
the  sale. 

In 'the  case  at  bar  the  price  paid  was  so  greatly  inadequate 
to  the  real  value  of  the  land  as  to  put  the  purchaser  on  in- 
quiry. He  should  have  known  that  a  half  section  of  *''• 
land  which  the  evidence  shows  was  well  worth  $6,400,  would 
sell  for  more  than  $2,535,  the  amount  of  his  bid,  if  there  was 
no  prior  encumbrance.  The  land  was  actually  worth  several 
hundred  dollars  more  than  the  amount  bid  by  Norton  and 
the  Quinlin  lien  combined,  so  that,  instead  of  losing  any- 
thing by  the  transaction,  the  investment  is  still  a  profitable 
one.  He  does  not  complain  that  he  has  lost  anything  by  the 
transaction,  but  rather  that  he  failed  to  double  on  the  invest- 
ment. 

Concerning  what  took  place  between  the  sheriff  and  Norton 
the  day  following  the  sale,  to  which  reference  has  been  made, 
we  will  say  that  it  is  unexplainable  how  the  former  made  the 
statements  he  did,  if  correctly  quoted  in  Mr.  Norton's  affida- 
vit, in  regard  to  what  the  land  was  appraised  at.  It  is  not 
true  that  it  had  been  appraised  at  $4,800,  and  could  not  be 
sold  for  less  than  $3,200.  The  sum  bid  by  Norton  was  more 
than  two*thirds  the  appraised  value  of  the  land,  as  shown  by 
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the  appraisement.  However,  what  the  sheriflf  may  have  said 
in  that  regard,  as  well  as  the  statement  that  "the  sale  must 
be  declared  oflF,"  is  of  no  importance,  for  the  reason  that  the 
status  of  Norton,  as  purchaser,  was  fixed  when  his  bid  was 
accepted;  the  officer  had  no  power  or  authority  to  afterwards 
release  him  from  his  purchase. 

It  is  contended  that  this  case  falls  within,  and  is  controlled 
by,  that  of  Paulett  v.  Peahody^  3  Neb.  196,  and  Frasher  v. 
Ingham,  4  Neb.  531.  We  do  not  think  so.  These  cases  were 
decided  upon  facts  materially  different  from  this.  In  the 
first  case  there  was  a  decree  of  foreclosure  of  a  junior  mort- 
gage, in  a  suit  wherein  the  senior  mortgagee  was  not  a  party. 
The  property  was  sold  under  the  decree  by  the  sheriff,  the 
purchaser  being  induced  to  buy  the  property  through  the  false 
representations  of  the  attorneys  of  both  the  plaintiff  and  the 
senior  mortgagee,  that  the  junior  mortgage  would  be  paid  off 
out  of  the  proceeds  of  the  sale,  and  that  he  would  take  the 
property  discharged  *''*  of  such  lien.  It  was  held  that  said 
false  representations  of  the  parties  were  sufficient  grounds  for 
vacating  the  sale.  In  the  case  we  are  considering  it  is  not 
pretended  that  any  misrepresentations  or  fraud  can  be  im- 
puted to  any  of  the  parties  to  the  suit,  or  to  Quinlin,  the  senior 
mortgagee,  whereby  Norton  was  induced  to  buy  the  land.  Of 
course,  when  a  fraud  is  practiced  upon  the  purchaser  at  a 
judicial  sale  by  the  party  in  interest,  which  induced  the  pur- 
chaser to  make  his  bid,  the  sale  will  be  set  aside  therefor. 
But  the  rule  has  no  application  here. 

In  the  case  reported  in  4  Nebraska  the  sheriff  levied  an  ex- 
ecution upon,  appraised,  and  sold,  a  tract  of  land  covered  with 
timber.  The  sale  was  duly  confirmed  and  a  deed  executed 
to  the  purchaser.  Afterwards  it  was  discovered  that  the 
record  of  the  proceedings  under  the  writ  described  another 
tract  near  by,  which  was  of  no  value  whatever.  It  was  held, 
on  a  petition  of  the  purchaser  to  set  aside  the  sale,  that  he 
was  entitled  to  relief.  Clearly  the  case  is  not  analogous  to 
the  one  before  us,  for  in  this  case  there  was  no  error  in  describ- 
ing the  lands,  as  in  the  case  cited.  The  doctrine  announced 
in  these  decisions  should  not  be  extended  to  cases  not  clearly 
of  their  class. 

We  are  of  the  opinion  that  the  district  court  did  not  err  la 
overruling  the  motion  of  the  plaintiff  in  error  to  set  the  ial« 
aside,  and  its  decision  is  affirmed. 

Post,  J.,  did  not  sit 
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Maxwell,  C.  J.,  dissented  on  the  ground  that  the  sale,  being  conducted 
by  an  officer  of  the  court,  was  in  legal  effect  a  sale  by  the  court  itself;  that 
any  misrepresentation  made  by  the  officer,  whether  innocent  or  not,  was  a 
misrepresentation  by  the  court;  that  there  was  not,  under  the  circumstances 
of  the  case,  any  time  in  which  the  purchaser  could  have  examined  the  title, 
that  the  doctrine  of  caveat  emptor  does  not  apply  where  misstatements  of 
fact  are  made  by  an  officer  conducting  the  sale;  and  the  judge  finally  sum- 
med up  his  views  as  follows: 

"  As  I  understand  the  law,  a  court  of  equity,  in  making  a  sale  of  real 
estate  under  a  decree  of  foreclosure,  takes  the  place  of  the  vendor,  and  the 
person  making  the  sale  is  the  agent  of  the  court,  and  it  is  the  duty  of  the 
court  to  see  that  the  sale  was  fairly  conducted  in  all  respects,  and  that  it 
will  not  sanction  misrepresentations  in  its  agent  as  to  the  title  of  the  prop* 
erty,  or  encumbrances,  to  induce  persons  to  bid.  In  other  words,  mis* 
representations  which,  if  made  by  the  landowner  himself  to  a  purchaser, 
would  be  good  ground  to  set  a  sale  aside,  are  equally  so  when  made  by  the  * 
person  appointed  by  the  court  to  conduct  a  sale  under  a  decree;  and  ex* 
perience  has  shown  that  the  establishment  of  this  rule  has  induced  com* 
petition  in  bidding  at  such  sales:  McOown  v.  Wilkiru,  1  Paige,  120;  Morrit 
V.  Mowatt,  2  Paige,  586;  22  Am.  Dec.  661;  Veeder  v.  Fonda^  3  Paige,  94; 
Seaman  v.  Uicka,  8  Paige  656;  Kaufman  r.  Walker,  9  Md.  229;  Tooley  v. 
Kane,  1  Smedes  &  M.  Ch.  518. 

I  do  not  understand  that  the  rule  of  caveat  emptor  applies  where  another 
element  intervenes,  viz.,  false  representations.  It  seems  to  me  that  great 
injustice  is  done  to  the  plaintiff  in  error,  and  a  rule  is  established  that  is 
liable  to  be  fraught  with  gross  injustice,  not  only  to  purchasers  at  judicial 
sales,  but  to  the  owners  of  the  equity  of  redemption  as  welL  In  my  view, 
the  sale  should  be  set  aside. " 

ExECUTioir  Sales — Effect  or  Misbepresentations  o»  Officeb. — Repre- 
sentations made  by  a  deputy  sheriff  at  a  sale  of  personal  property  that  the 
title  is  good,  will  not  render  the  execution  plaintiff  liable  to  the  purchaser 
for  a  failure  of  title  in  the  absence  of  proof  that  the  representations  were 
made  by  his  procurement:  Levoark  v.  Carter,  117  Ind.  206;  10  Am.  St.  Rep. 
40,  and  note.  See  the  extended  note  to  Neal  v.  Qillaspy,  26  Am.  Rep.  38, 
also  the  note  to  Upham  v.  Hamill,  23  Am.  Rep.  627. 

JcDioiAL  Sale. — A  commissioner  may  withdraw  land  from  sale  after  ift 
has  been  offered  and  even  after  a  bid  has  been  received  and  cried:  MUUr  T. 
Law,  10  Rich.  £q.  320;  73  Am.  Dec.  92,  and  note. 


Johnson  u  Torpy. 

(86  Nkbbaska,  604.] 

OoVTRiBCTiON  BETWEEN  Wbonodoers. — In  determining  whether  a  right  of 
contribution  exists  in  favor  of  one  wrongdoer  against  another,  the  test 
is,  mast  the  party  demanding  contribution  be  presumed  to  have  known 
that  the  act  for  which  he  has  been  compelled  to  respond  was  wrongful? 
If  so,  he  cannot  recover.  * 

Contribution  Between  Persons  Liable  fob  Wronqfoi.  Sale  of  Intoxi- 
OATiNO  Liquor. — If  two  persons  are  licensed  saloon  keepers  in  the  same 
town,  and  have  given  bonds  as  such,  and  a  recovery  is  had  against  one 
of  them  and  his  sureties  for  causing  the  death  of  a  human  being  by 
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Belling  him  sneh  liqaora,  he  cannot  enforce  contribntion  of  the  other 
•alooa  keeper  and  hia  snretiea,  on  the  ground  that  the  last-named 
■alooa  keeper  was  guilty  of  contributing  to  sach  death  by  also  selling 
liquor  to  the  same  person,  if  such  person  was  a  common  drunkard,  and 
each  of  the  persons  selling  liquor  to  him  must  have  known  that  their  act 
was  wrongful  and  unlawfuL 

J.  Hall  Hitchcocky  E.  W,  Thomas^  and  S.  P.  Davidaon^  for 
the  plaintiffs  in  error. 

D.  F.  Osgoodf  and  Talbot  and  Bryan^  for  the  defendant  in 
error. 

••*  Post,  J.  This  was  an  action  in  the  district  court  of 
Johnson  county  to  enforce  contribution  on  account  of  a  judg- 
anent  against  the  defendants  in  error  on  the  bond  of  Torpy,  a 
licensed  saloon  keeper.  It  appears  from  the  petition  that  said 
Torpy  obtained  a  license  from  the  village  board  to  sell  liquor  in 
the  village  of  Sterling,  and  gave  bond  as  required  by  law,  with 
the  other  defendants  in  error  as  sureties,  and  that  Johnson, 
the  plaintiff  in  error,  was  also  a  licensed  saloon  keeper  in  said 
village,  having  given  bond  with  the  other  plaintiffs  in  error 
as  sureties.  It  is  further  alleged  that  during  the  year  for 
which  said  licenses  were  issued,  Sarah  Rowell  commenced  an 
action  in  the  district  court  of  said  county  against  the  plain-^ 
tiff  below,  Torpy,  on  his  bond,  the  cause  of  action  stated  being 
the  sale  to  her  husband,  William  Rowell,  of  intoxicating 
liquors,  which  caused  or  contributed  to  the  death  of  the  lat- 
ter; that  said  action  resulted  in  a  judgment  against  Torpy^ 
and  sureties  in  the  sum  of  one  thousand  dollars  and  costs, 
which  they  have  fully  satisfied,  and  that  the  plaintiff  in  error, 
Johnson,  defendant  below,  sold  liquor  to  said  Rowell,  which 
also  contributed  to  his  death.  They  accordingly  ask  judg- 
ment for  seven  hundred  and  forty  dollars,  being  the  one-half 
of  the  amount  paid  to  satisfy  the  judgment  aforesaid,  with 
costs.  A  trial  was  had  in  the  district  court  which  resulted  in 
a  verdict  and  judgment  for  the  plaintiffs  below,  whereupon 
the  case  was  removed  to  this  court  by  petition  in  error.  On 
the  part  of  the  plaintiffs  in  error  it  is  claimed  that  under  the 
provisions  of  our  statute  the  furnishing  of  intoxicating  liquors 
must  be  regarded  as  a  tort,  and  all  who  participate  in  it  aa 
wrongdoers,  between  whom  there  can  be  no  enforced  contribu- 
tion, while  on  the  part  of  the  defendants  in  error  it  is  con- 
tended that  the  cause  of  action  against  them  for  the  furnishing 
of  liquor  to  Rowell  was  a  mere  statutory  liability  for  an  act 
not  illegal  either  at  common  law  or  by  statute;  hence  all  who 
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contributed  •**  to  his  death  are  as  between  themselves  jointly 
liable  therefor.  After  a  careful  examination  of  the  record  we 
have  reached  the  same  conclusion  as  counsel  for  plaintiffs  in 
error,  although  by  a  somewhat  different  course  of  reasoning, 
viz:  From  the  allegations  of  the  petition  of  Mrs.  Rowell  it  is 
apparent  that  the  said  William  Rowell  was  at  the  time  the 
cause  of  action  accrued  against  defendants  in  error  a  common 
or  habitual  drunkard  within  any  judicial  definition  of  the 
term:  Commonwealth  v.  Whitney,  5  Oray,  86;  Commonwealth 
y.  McNam^Cf  112  Mass.  286;  Magahay  v.  Magahay^  85  Mich. 
210. 

The  testimony  of  witnesses  for  defendants  in  error,  which 
is  not  contradicted,  clearly  proves  that  for  several  months 
last  previous  to  his  death,  which  occurred  on  the  twenty- 
eighth  day  of  August,  1888,  said  Rowell  was  in  the  habit  of 
drinking  to  excess;  that  from  the  time  the  license  was  issued 
to  Torpy,  in  the  month  of  May  previous,  he,  Rowell,  was  gen- 
erally under  the  influence  of  liquor,  when  possessed  of  the 
means  of  procuring  it,  and  that  his  reputation  was  that  of  a 
common  drunkard. 

The  sale  of  intoxicating  liquor  to  a  common  or  habitual 
drunkard  is  unlawful  in  a  double  sense:  1.  As  the  ground 
for  a  civil  action  by  one  who  is  injured  thereby;  and  2.  A 
violation  of  the  statute,  which  imposes  upon  the  sellers  a 
severe  penalty  therefor:  See  Corap.  Stats.,  c.  50,  sec.  10.  In 
determining  whether  the  right  of  contribution  exists  in  favor 
of  one  wrongdoer  against  another  the  test  is,  must  the  party 
demanding  contribution  be  presumed  to  have  known  that  the 
act  for  which  he  has  been  compelled  to  respond  was  wrong- 
ful? If  not,  he  may  recover  against  one  equally  culpable, 
but  otherwise  he  is  without  remedy:  Maxwell  on  Code  Plead- 
ing, 64, 172;  Jacohs  y.  Pollard,  10  Gush.  287;  57  Am.  Dec.  105; 
Armstrong  County  v.  Clarion  County,  66  Pa.  St.  218;  5  Am.  Rep, 
868;  Lowell  v.  Boston  etc.  R.  R.  Corp.,  23  Pick.  24;  34  Am.  Dec. 
83;  Acheson  v.  Miller,  2  Oliio  St  203;  59  Am.  Dec.  663;  Bailey 
y.  Bussing,  28  Conn.  455;  Adamson  v.  Jarvis,  4  Bing.  66. 

••■^  Since  the  proofs  clearly  show  that  Rowell  was  an  habit- 
ual drunkard,  within  the  meaning  of  the  statute,  at  the  time 
of  tlie  sale  to  him  of  the  liquors  for  which  his  widow  recov- 
ered in  the  action  against  Torpy,  the  latter  must  be  presumed 
to  have  known  when  he  sold  such  liquor  that  he  was  doing  a 
wrongful  and  unlawful  act,  for  which  he  was  liable  to  be  pun- 
ished by  indictment.     Had  he  been  on  trial  for  a  violation  of 
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the  statute  against  selling  intoxicating  liquors  to  an  habitual 
drunkard  it  would  not  have  been  necessary  for  the  state  to 
allege  or  prove  knowledge  by  him  that  the  party  named  in 
the  indictment  was  an  habitual  drunkard;  that  fact,  under 
our  statute,  is  purely  a  matter  of  defense:  Bishop  on  Statu- 
tory Crimes,  sec.  1022.  As  the  sale  of  the  liquor  by  Torpy 
to  Rowell  appears  from  the  evidence  to  have  been  wrongful 
within  the  knowledge  of  the  former,  the  judgment  of  the  dis- 
trict court  should  be  reversed  and  the  case  remanded  for 
further  proceedings  therein. 

Reversed  and  remanded. 

The  other  judges  concur. 

Joint  Liabilitt— Contribution  Bxtwbbn  Wbonodobbs.— Contribntion 
between  wrongdoers  will  be  enforced  in  equity  when  the  person  seeking  re- 
dress is  preaumed  not  to  have  known  that  he  was  doing  an  unlawful  act: 
Farwell  v.  Bedter,  129  111.  261;  16  Am.  St.  Rep.  267.  This  question  is  fuUj 
treated  in  the  monographic  notes  to  Village  of  Cartersville  v.  Cook,  16  Am.  St. 
Rep.  250-267;  and  Kirhoood  r.  Miller,  73  Am.  Dec  147-149. 


Atohison  and  Nebraska  Kailway  Company  v. 

Forney. 

186  NIBBASKA,  607.] 

JuDOMBNT,  Pakol  Evidencb  ow  thb  GROUNDS  OF. — If  the  record  does  not 
disclose  on  what  cause  of  action  or  of  defense  the  judgment  was  based, 
evidence  is  admissible  to  show  what  issues  were  tried  and  settled  by  the 
findings  and  judgment,  provided  such  evidence  is  consistent  with  the 
record. 

A  Judgment  Fixing  thb  Damages  to  Propkrtt  in  Eminent  Domaik  pro* 
ceedings  is  conclusive  of  all  damages  to  such  property  suffered  by  the 
owners  thereof  resulting  from  the  proper  construction  of  a  railway  or 
other  improvement  for  the  purpose  for  which  compensation  is  sought. 

A  Judgment  in  Eminent  Domain  Proceedings  Necessarily  Inolddes 
thb  Damages  to  an  owner  of  property  abutting  upon  a  public  street 
arising  from  the  impairment  or  obstruction  of  his  easements  in  such 
street  by  the  proper  construction  of  a  railway  or  other  contemplated 
improvement,  and  therefore,  he  cannot  subsequently  sustain  an  action 
to  recover  additional  compensation  for  damages  suffered  from  the  im- 
pairment of  such  easement. 

Judgment  in  Eminent  Domain  Proceedings.— Parol  Evidence  Is  Not 
Admissible  to  prove  that  the  jury  in  assessing  the  damages  in  a  cou> 
demnation  proceeding  did  not  take  into  consideration  depreciation  in 
the  value  of  land  abutting  upon  a  public  alley  by  the  construction  of  a 
railroad  track  upon  such  alley,  when  such  track  was  already  constructed 
when  they  visited  the  premises  for  the  purpose  of  assessing  the  damages 
thereto. 
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Marquett  and  Deweese,  and  E.  W,  Thomas,  for  the  plaintiff 
in  error. 

John  Oagnon  and  C.  Gilleapie,  for  the  defendant  in  error. 

•®*  Post,  J. '  This  was  an  action  by  the  defendant  in  error  to 
recover  for  damages  on  account  of  the  appropriation  by  plain- 
tiff in  error,  defendant  below,  of  a  street  and  alley  adjacent 
to  his  property  in  the  town  of  Rulo,  in  Richardson  county.  It 
appears  from  the  petition  that  the  defendant  in  error  is  the 
owner  of  lots  15  and  16,  in  block  5,  in  Rulo  proper;  that  said 
property  is  situated  at  the  intersection  of  Stutzman  and  Com- 
mercial streets;  that  Stutzman  street  runs  east  and  west  and 
bounds  said  lots  on  the  north;  that  Commercial  street  runs 
north  and  south  and  bounds  said  lots  on  the  east,  and  that 
an  alley  extends  through  said  block  from  north  to  south  and 
is  the  western  boundary  **•  of  the  lots  aforesaid.  It  is 
further  alleged  that  a  building  situated  on  lot  16,  near  the 
northwest  corner  thereof,  had  been  used  by  plaintiff  below, 
and  his  tenants  for  many  years  as  a  hotel,  and  that,  owing  to 
the  sloping  character  of  the  ground  at  that  point,  the  only 
convenient  means  of  access  to  said  hotel  was  through  the 
said  alley;  that  some  time  in  the  summer  of  1886  the  defend- 
ant below  constructed  and  has  since  that  time  continuously 
used,  a  line  of  railroad  through  said  alley  adjacent  to  said 
lots,  and  over  and  across  Stutzman  street,  at  and  adjacent  to 
the  northwest  corner  of  said  property;  that  the  track  of  said 
railroad  through  said  alley  and  over  said  street  is  twenty  feet 
and  more  above  the  level  of  the  ground  and  is  supported  by 
timbers,  the  benches  of  which  are  about  eighteen  feet  apart 
and  so  constructed  as  to  make  a  continuous  frame  of  trestle- 
work,  and  that  the  benches  or  supporting  timbers  for  said 
track  over  Stutzman  street  are  placed  inside  of  said  street  so 
that  they  interfere  with  the  right  of  way  therein,  to  plaintiff's 
damage,  etc. 

The  defense  relied  upon  below  was:  1.  A  license  from  the 
town  board;  and  2.  A  judgment  and  satisfaction  thereof  in  a 
condemnation  proceeding.  The  allegation  with  respect  to  the 
condemnation  proceeding  was  not  controverted  by  the  plain- 
tiff below,  but  at  the  trial  the  court  held  that  the  judgment  in 
that  proceeding  did  not  include  any  cause  of  action  which 
might  have  accrued  in  his  favor  for  the  obstruction  of  the 
street  and  alley,  and  instructed  the  jury  to  find  for  the  plain- 
tiff, notwithstanding  the  condemnation  proceeding.     This  di- 
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rection  we  all  agree  was  error,  for  which  the  judgment  of  the 
district  court  must  be  reversed.  The  evidence,  to  say  the 
least,  tends  to  prove  that  the  damages  claimed  in  this  action 
were  included  in  the  award  in  the  condemnation  proceeding, 
and  that  question  should  have  been  submitted  to  the  jury. 
The  rule  is  well  settled  in  this  state  that  where  the  record  docB 
not  disclose  upon  what  particular  cause  of  action  or  defense 
the  judgment  is  •*•  based,  parol  or  other  evidence  may  be 
received  for  the  purpose  of  proving  what  issues  were  tried  and 
settled  by  the  finding  and  judgment  {Wilch  v.  Phelps^  16  Neb^ 
515;  Freeman  on  Judgments,  272),  although  where  a  cause  of 
action  is  directly  within  the  issues  presented  by  the  pleadings 
in  a  former  suit  or  proceeding,  the  presumption  is  that  it  was 
considered  and  settled  by  the  judgment  therein  rendered: 
McDaniel  v.  Fox,  77  111.  343.  There  is,  however,  a  more  seri- 
ous objection  to  the  judgment  in  this  case,  viz.,  it  is  apparent 
from  the  record  that  the  question  at  issue  herein  was  in  fact 
considered  and  determined  in  the  condemnation  proceeding, 
and  that  it  is  now  res  judicata.  The  petition  or  application 
addressed  to  the  county  judge  for  the  appointment  of  com- 
missioners to  assess  damages,  etc.,  is  in  due  form,  and,  among 
other  tracts,  names  the  west  twenty-five  feet  of  lots  15  and 
16  in  block  6,  in  Rulo  proper.  Subsequently  the  commis- 
sioners filed  their  report  or  award  as  follows: 

"We,  the  undersigned  disinterested  freeholders  and  com* 
missioners,  residents  of  Richardson  county,  Nebraska,  ap- 
pointed by  the  county  judge  of  said  county  to  appraise  the 
damages  accruing  to  the  following  named  owners  and  lien- 
holders  by  reason  of  the  appropriation  of  the  hereinafter  de- 
scribed lots,  parts  of  lots,  and  parcels  of  land  taken  for  right 
of  way,  sidetracks,  and  railroad  purposes  by  the  Atchison 
and  Nebraska  Railroad  Company,  situated  in  Rulo  proper, 
....  in  Richardson  county,  Nebraska,  as  shown  on  the  map 
of  said  railroad  as  submitted  to  us  by  the  agent  of  said  rail- 
road company,  and  belonging  to  the  hereinafter  named  own- 
ers and  lienholders,  having  been  duly  qualified,  and  each 
having  personally  examined  the  premises  on  the  day  pursu- 
ant to  adjournment  from  June  26,  1886,  and  at  the  time 
mentioned  in  the  notice  filed  with  the  county  judge  at  the 
office  of  said  county  judge  in  said  county,  find  the  value  and 
damages  according  therefor  as  follows: 

"Lots  15  and  16,  block  5,  Rulo  proper — A.  P.  Forney  •*• 
and  Geo.  Bowker,  owners  of  west  twenty-five  feet  of  lots  15  and 
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16,  block  5,  one  thousand  six  hundred  and  fifty  dollars.  And 
all  other  damages  accruing  by  reason  of  the  taking  of  said 
lots  and  parcels  of  land  we  hereby  appraise,  and  accordingly 
award,  said  values  and  damages  at  the  total  sums  set  opposite 
said  owners'  and  lienholders'  names." 

From  this  award  the  railroad  company  took  an  appeal  to 
the  district  court,  where  a  trial  was  had,  resulting  in  a  judg- 
ment for  the  defendant  in  error,  Forney,  which  has  been  paid 
and  satisfied  in  full. 

It  further  appears  to  be  undisputed  that,  at  the  time  of  the 
trial  of  the  case  on  appeal,  the  track  had  been  fully  com- 
pleted and  was  in  operation  along  the  alley  and  across  the 
street  in  question,  and  that  the  jury,  under  the  direction  of 
the  court,  were  taken  to  view  the  premises.  The  whole  ques- 
tion of  the  damage  to  the  property  was  certainly  submitted 
to  the  jury  upon  the  very  best  of  evidence,  viz.,  the  senses  of 
the  jurors  themselves.  When  they  inspected  the  property  in 
order  to  assess  the  damage  of  defendant  in  error  they  must 
have  observed,  not  only  the  situation  of  the  track  with  refer- 
ence to  the  buildings,  but  also  the  elevation  thereof  along  the 
alley  and  in  the  street.  They  saw  the  foundations  or  benches 
upon  which  the  trestlework  rests,  extending  from  the  alley 
onto  the  lots,  and  the  truck  extending  along  the  alley  and 
across  the  street  at  an  elevation  of  twenty  feet  and  upward, 
and  they  could  not  have  excluded  the  obstruction  of  the  street 
from  their  estimate  of  damage.  That  was  certainly  one  of 
the  elements  of  damage,  since  its  direct  tendency  was  to 
diminish  the  value  of  the  property.  This  is  but  stating  in 
different  language  the  rule  that  a  single  cause  "of  action, 
whether  arising  ex  contractu  or  ex  delicto,  is  indivisible;  Free- 
man on  Judgments,  238,  241;  Gapen  v.  Bretiernitz,  31  Neb. 
S02. 

Decisions  of  this  court  are  uniform  to  the  effect  that  an  ac- 
tion for  damage  will  lie  in  behalf  of  the  owner  of  property 
abutting  upon  a  public  street,  where  his  easement  is  •** 
interfered  with  in  the  construction  of  a  railroad  track,  al- 
though no  part  thereof  is  appropriated.  This  rule  is  so  well 
settled  as  to  render  the  citing  of  the  cases  entirely  superfluous. 
It  has  also  heen  held  that  the  statutory  remedy  by  condem- 
nation proceeding,  when  once  instituted,  is  exclusive  as  to  all 
damage  for  the  proper  construction  of  the  road:  Fremont  etc. 
E.  R.  Co.  V.  Whalen,  11  Neb.  585;  Republican  Val.  R.  R.  Co.  v. 
Fink,  18  Neb.  82;  Chicago  etc.  R.  R.  Co.  v.  Wiebe,  25  Neb.  542. 
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As  said  by  the  present  chief  justice  in  Republican  Vol.  R.  R. 
Co.  V.  Fink^  18  Neb.  82,  "  The  statutory  mode  of  acquiring  the 
right  of  way  and  ascertaining  the  damages  therefor  is  exclu» 
sive  as  to  the  manner  of  assessing  the  value  of  the  land  taken, 
with  damage  to  the  residue  of  the  tract."  In  the  recent  case^ 
of  the  Atchison  etc.  R,  R.  Co.  v.  Boerner,  34  Neb.  240,  33  Am. 
St.  Rep.  637,  the  question  now  involved  was  carefully  consid- 
ered by  Judge  Nerval.  In  that  case  the  point  at  which  the^ 
street  was  obstructed  by  the  railroad  track  was  more  thaa 
one  thousand  feet  distant  from  the  property  involved  in  the 
prior  condemnation  proceeding.  Although  it  was  held  that 
there  was  no  presumption  that  the  question  of  damage  wa» 
adjudicated  in  the  condemnation  proceeding,  it  is  said  in  the 
second  point  of  the  syllabus^  "The  judgment  of  the  district 
court  on  appeal  from  an  award  of  damages  in  condemnation 
proceedings  is  conclusive  upon  the  parties  as  to  all  questions 
actually  litigated  therein,  and  as  to  all  matters  necessarily 
within  the  issue  joined,  although  not  formally  litigated." 
One  cause  of  action  in  that  case  was  the  obstruction  of  an 
alley  adjacent  to  the  property  by  an  elevated  track,  as  in  this 
case,  but  it  was  held  that  the  conclusive  presumption  is,  that 
compensation  for  that  injury  had  been  allowed  in  the  con- 
demnation proceeding.  It  is  said  in  the  opinion:  "Boerner 
was  entitled  to  have  all  proper  elements  of  damage  considered 
by  the  commissaners,  and  if  they  failed  so  to  do,  he  cannot 
afterwards  maintain  an  action  to  recover  the  damage  then 
omitted,  which  was  necessarily  involved  in  the  issues  in  the 
condemation  **'  proceeding,  and  which  he  was  bound  te 
present  for' their  consideration  therein."  And  in  Sioux  City 
etc.  R.  R.  Co.  v.  Weimer,  16  Neb.  272,  it  was  held  in  a  con- 
demnation proceeding,  that  the  proprietor  was  entitled  to  re-' 
cover  on  account  of  a  deep  cut  in  a  highway  adjacent  to  his 
property. 

The  question  how  remote  the  obstruction  in  a  street  must 
be  from  the  property  involved  in  a  condemnation  proceeding 
to  entitle  the  owner  to  maintain  a  subsequent  action  therefor 
may  involve  difficulty  in  its  solution;  nor  have  we  any  occa- 
sion to  assert  a  general  rule  on  the  subject.  The  obstruction 
for  which  defendant  in  error  claims  is  so  near  to  his  prop- 
erty as  to  amount  to  a  direct  injury  to  the  property  itself,  so 
that  both  the  commissioners  and  the  jury  in  the  district  court 
must  have  taken  it  into  consideration  in  their  estimate  of 
damage.     The   rule  for  assessing  damage   in  such  cases   i» 
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well  settled  in  this  state,  viz.:  1.  The  value  of  the  land  actu- 
ally taken  (in  this  case  twenty*five  feet  next  the  alley);  2. 
The  depreciation  in  value,  if  any,  of  the  remaining  part  of  the 
tract  caused  by  the  construction  of  the  railroad:  Fremont  etc, 
R.  R.  Co.  V.  Marley,  25 Neb.  138;  13  Am.  St.  Rep.  482;  Blakeley 
V.  Chicago  etc.  Ry.  Co.,  25  Neb.  207.  The  jury,  therefore,  in 
assessing  the  damage  in  the  condemnation  proceeding,  must 
have  determined  the  extent  of  the  depreciation  in  value  of 
the  lots  in  question  by  the  construction  of  the  track,  and  we 
are  no  more  at  liberty  to  presume  that  the  obstruction  in  the 
street  was  excluded  from  their  consideration  than  that  they 
overlooked  a  building  situated  on  the  property  itself.  The 
judgment  of  the  district  court  should  be  reversed,  and  the 
case  remanded  for  further  proceedings  therein. 

Reversed  and  remanded. 

The  other  judges  concur. 

EviDKNCB,  Parol— Judgments.— Parol  evidence  to  show  the  grounds  of 
a  former  jmlgmeat  offered  in  evidence  in  another  action  between  the  same 
parties  is  admissible,  where  from  the  form  of  the  issue  in  the  first  action, 
BQch  grounds  do  not  appear  from  the  record,  provided  that  such  grounds 
might  have  been  given  in  evidence  under  that  issue:  Wood  v.  Jackson,  8 
Wend.  9;  22  Am.  Dec.  603.  Parol  evidence  is  admissible  where  a  judgment 
is  general,  to  show  what  has  been  tried  and  determined  thereby:  Eatillv. 
Taul,  2  Yerg.  466:  24  Am.  Dec.  498:  Warwick  v.  Undenoood,  3  Head,  238; 
75  Am.  Deo.  767,  and  note.  See  further  on  this  subject  the  notes  to  the  fol> 
lowing  cases:  Young  v.  Rummell,  38  Am,  Dec.  597;  King  v.  Chase,  41  Am. 
Dec.  683;  and  Doty  v.  Brown,  53  Am.  Dec.  356. 

Eminent  Domain— Conclusiveness  ov  Judgment  as  to  Damages. — A 
judgment  of  a  court  having  jurisdiction  to  award  damages  in  a  proceeding 
to  condemn  lands  for  railroad  purposes  is  conclusive  upon  the  parties 
thereto  as  to  all  questions  actually  litigated,  as  well  as  all  matters  neces- 
sarily  within  the  issue  joined,  though  not  formally  litigated:  AtcJiison  etc. 
B.  B.  Co.,  V.  Boerner,  34  Neb.  240;  33  Am.  St.  Eep.  637. 
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[35  Nebraska,  651.1 
Nkgotiablb  Instbumznts — Fraud  in  Procuring. — A  negotiable  note  pro- 
cured to  be  executed  by  a  person  unable  to  read  or  write,  by  represent- 
ing to  him  that  it  was  an  entirely  different  contract,  is  void  even  in  the 
hands  of  a  honafidt  holder  if,  in  the  judgment  of  the  jury,  the  maker 
of  the  note  was  not  under  the  circumstances  guilty  of  negligence. 

M.  V.  Moudy,  and  Sullivan  and  Reeder,  for  the  plaintifif  in  error. 

M.  Whitmoyer,  for  the  defendant  in  error. 
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•••  NoRVAL,  J.  This  is  an  action  to  recover  of  the  defend- 
nnt  in  error  the  amount  of  a  promissory  note  for  the  sum  of 
one  hundred  and  twenty  dollars,  which  it  is  alleged  he  exe- 
cuted at  Columbus,  this  state,  on  the  twenty-sixth  day  of 
October,  1887,  payable  to  the  order  of  Cole,  Grant  &  Co.  one 
year  after  date,  with  interest  at  ten  per  cent,  and  indorsed  by 
the  payees  to  the  plaintifif  before  maturity. 

The  answer  sets  up  the  illiteracy  of  the  defendant,  want  of 
consideration,  and  that  the  note  was  procured  by  fraud  and 
circumvention  practiced  upon  him  by  the  agent  of  Cole,  Grant 
&  Co.  The  reply  denies  the  allegations  of  the  answer.  The 
jury  found  for  the  defendant,  and  the  plaintifif  brings  error. 

On  the  trial  the  plaintiff  introduced  testimony  tending  to 
show  that  the  defendant's  genuine  signature  is  attached  to 
the  note,  and  that  plaintifif  purchased  it  for  value  before  ma- 
turity. He  also  introduced  the  instrument  in  e.idence,  and 
then  rested  his  case.  Thereupon  the  defendant  introduced 
testimony  to  the  eflfect  that  in  October,  1881,  he  met  in  Co- 
lumbus a  person  who  represented  himself  to  be  the  agent  of 
Cole,  Grant  &  Co.  in  the  sale  of  a  certain  combination  slat 
and  wire  fence;  and  that  defendant  was  induced  to  and  did 
consent  to  act  ai  agent  for  said  Cole,  Grant  &  Co.  in  the  sale 
of  such  fence  in  certain  townships  of  Platte  county.  A  com- 
mission contract,  partly  written  and  partly  printed,  consti- 
tuting and  appointing  the  defendant  as  such  agent,  was  pre- 
pared by  the  agent  of  Cole,  Grant  &  Co.,  which  was  signed  by 
both  parties.  The  defendant  further  testified  that  he  signed 
his  name  but  twice  on  that  occasion,  and  he  supposed  he  was 
signing  duplicate  contracts;  that  he  is  illiterate,  and  unable 
to  read  English;  that  the  stranger  ®"  read  over  the  contract 
to  him  before  it  was  signed;  that  nothing  was  said  at  any 
time  about  the  defendant  giving  a  note,  nor  did  he  know  that 
he  had  signed  one  until  long  after  the  agent  of  the  payees 
had  left  the  county.  This  testimony  is  undisputed.  The  un- 
contradicted proof  shows  that  while  the  defendant's  genuine 
name  is  appended  to  the  note,  he  never  executed  and  deliv- 
ered the  same  knowing  it  to  be  such,  but  that  by  some  artifice 
or  trick  he  was  duped  and  defrauded  into  signing  it,  suppos- 
ing it  to  be  an  agency  contract  for  the  sale  of  the  fence.  The 
note  was  absolutely  without  consideration.  Only  the  two 
parties  to  the  transaction  being  present  when  the  paper  was 
signed,  the  defendant  was  compelled  to  trust  to  the  reading 
thereof  to  the  agent  of  the  payees.     Whether  the  defendant 
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was  guilty  of  negligence  or  not  was  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  in  evidence.  If  he  was 
free  from  negligence  or  fault,  and  was  tricked  into  signing  the 
note,  as  the  jury  must  have  found,  and  the  evidence  tends  to 
show,  then  the  plaintiflf  cannot  recover,  although  he  may  be 
a  bona  fide  holder:  First  Nat.  Bank  v.  Lierman,  5  Neb.  247; 
Dinsmore  v.  Stimbert^  12  Neb.  433;  First  Nat.  Bank  v.  Deal,  55 
Mich.  592;  Bowers  v.  Thomas,  62  Wis.  480;  Soper  v.  Peck,  51 
Mich.  563. 

The  plaintiff  on  rebuttal  called  as  a  witness  one  Gus  Wil- 
son, and  propounded  to  him  the  following  question: 

Q.  State  if  Mr.  Willard  applied  to  you,  about  the  time 
this  note  was  purchased  by  him,  to  ascertain  if  he  knew  any- 
thing about  the  genuineness  of  this  signature  before  he  pur- 
chased. 

Objected  to  as  immaterial  and  not  responsive  to  the  issues, 
and  not  rebuttal.     Sustained.     Exception. 

The  plaintiff  offered  to  prove  by  the  witness  that  within 
four  or  five  days  after  October  26,  1887,  the  plaintiff  in  the 
action,  D.  A.  Willard,  came  to  the  witness  at  his  bank  in 
Genoa,  Nebraska,  and  asked  him  concerning  the  note  ®'*  in 
suit  and  the  responsibility  of  the  defendant,  and  exhibited  to 
the  witness  the  instrument,  asking  him  whether  it  was  all 
right;  that  the  witness  then  stated  to  plaintiff  that  the  signa- 
ture to  the  note  was  genuine,  and  that  the  defendant  was 
financially  solvent.  Defendant  objected  to  the  offer,  which 
was  sustained. 

The  offered  testimony  was  excluded,  and  we  think,  rightly 
80,  as  it  was  clearly  immaterial.  The  answer  admitted  the 
signature  to  the  note,  and  the  jury  were  so  instructed.  Be- 
sides, it  was  not  competent  to  prove  what  the  witness  said  to 
plaintiff  about  the  note  before  it  was  purchased,  as  such  testi- 
mony had  no  bearing  upon  the  issues  in  the  case,  and  was 
hearsay. 

Several  exceptions  were  taken  to  the  charge  of  the  court 
as  given,  and  the  refusal  to  give  instruction  one,  requested  by 
the  plaintiff.  None  of  these  are  well  taken.  Counsel  have 
not  pointed  out  a  single  objection  to  the  charge  of  the  court, 
and  we  are  unable  to  discover  any  error  therein.  The  in- 
structions are  in  harmony  with  the  authorities  cited  above, 
and  the  case  went  to  the  jury  under  a  charge  quite  as 
favorable  to  the  plaintiff  as  the  case  would  warrant.  The 
verdict  has  ample  support  in  the  evidence,  and  finding  no 
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error  in  the  record,  the  judgment  of  the  district  court  ia 
affirmed. 
The  other  judges  concur. 

Neootiabli  Instruments,  Fbaud  in  PROcuRiNa  Dslivbrt  ov. — The 
qaestioa  when,  if  at  all,  fraud  is  available  aa  a  defense  to  a  negotiable  in> 
strument,  aa  against  a  bona  fide  holder  thereof,  is  perhaps  sufficiently  consid* 
ered  ia  the  note  to  Bedell  v.  Herring,  11  Am.  St.  Rep.  309-.326.  There  is 
no  doubt  of  the  existence  of  the  general  rule  there  stated  "  that  the  holder 
of  a  negotiable  instrument,  who  acquires  it  bona  fide,  without  notice,  in  the 
usaal  course  of  business,  for  a  valuable  consideration,  and  before  maturity, 
takes  the  paper  unaffected  by  fraud  in  its  origin."  This  rule  is  well  nigh 
indispensable  to  the  transaction  of  commercial  affairs,  and  every  limitation 
upon  it  should  be  viewed  with  suspicion.  Nevertheless,  in  a  few  of  the 
states,  an  exception  has  been  expressly  introduced  by  statutes  subjecting 
bona  fide  holders  of  such  paper  to  the  defense  of  fraud  in  its  inception.  The 
interpretation  of  these  statutes  will  not  be  here  considered,  both  because  of 
their  local  character,  and  for  the  farther  reason  that  they  have  not  been  snf- 
ficieutly  long  in  force  to  have  their  legal  signification  settled  in  the  local  tri* 
bunals.  The  following  are  the  decisions  made  under  these  statutes  coming 
within  our  observation:  Cmxr  v.  Myers,  lb  Md.  406;  32  Am.  St.  Rep.  398; 
Oriffith  V.  Shipley,  74  Md.  591;  Hetoitt  v.  Jones,  72  111.  218;  Hubbard  v.  Bankin, 
71  111.  129;  HeweU  v.  Johnson,  72  111.  513;  see  note  to  Bedell  v.  Herring,  II 
Am.  St.  Rep.  313. 

The  rule  asserted  in  the  principal  case  is  defensible,  if  at  all,  on  the  ground 
that  the  note  in  question  was  neither  executed  nor  delivered  by  the  person 
by  whom  it  was  signed.  This  is  the  only  ground  on  which  in  any  case  the 
enforcement  of  a  negotiable  note  can  be  resisted  in  the  hands  of  a  bona  fide 
holder  thereof.  If  the  paper  were  not  negotiable,  no  doubt  this  ground 
ought  to  be  regarded  as  sufficient,  but  the  question  is  whether  the  character 
of  negotiable  instruments  and  the  considerations  of  public  policy  attending 
them  do  not  absolutely  require  that  bojia  fide  holders  thereof  should  be  pro- 
tected from  every  defense  except  that  the  signature  of  the  maker  is  not  gen- 
nine.  Probably  no  great  hardship  would  result  from  adding  to  this  exception 
those  cases  in  which  a  signature  has  been  written  or  found  upon  a  blank 
piece  of  paper,  under  such  circumstances  that  the  writer  had  no  reason  to 
suspect  that  it  would  be  connected  with  any  written  obligation,  and  which 
some  wrongdoer  has  converted  into  an  apparent  obligation  by  writing  over 
it  a  negotiable  instrument.  Therefore,  some  of  the  decisions  maintain  that 
against  a  bona  fide  holder  the  defense  of  want  of  delivery  will  not  be  enter- 
tained: Kinyony.Wokl/o7-d,n  Minn.  2^9;  10  Am.  Rep.  165;  Clark  y.  Johnson, 
54  111.  296;  Shipley  v.  Carroll,  45  111.  285;  Oould  v.  Seger,  5  Duer,  260.  There 
is  probably  no  dissent  from  the  proposition  that  this  rule  should  be  applied  to 
bank  notes  and  other  paper  intended  to  circulate  aa  money:  Worcester  County 
Bank  v.  Dorchester  etc.  Bank,  10  Cush.  488;  57  Am.  Dec.  120.  In  America, 
however,  the  entire  absence  of  a  delivery,  in  a  majority  of  the  cases,  has 
been  regarded  as  a  sufficient  defense  even  against  a  bona  fide  holder,  unless 
the  maker  has  executed  an  instrument  perfect  in  form,  and  has  been  guilty 
of  negligence  in  letting  it  go  out  of  his  possession,  and  thereby  giving  an  op- 
portunity to  negotiate  it  to  an  innocent  purchaser:  Carter  v.  McClintock,  29 
Mo.  464;  Chipman  v.  Tucker,  38  Wis.  43;  20  Am.  Rep.  1;  Hall  v.  Wilson, 
16  Barb.  648,  555;  Burson  v.  Huntington,  21  Mich.  415;  4  Am.  Rep.  497.     lo 
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£ngland  there  are  no  decisions  necessarily  determining  the  question,  and  of 
the  dicta  some  affirm  {Marston  7.  Allen,  8  Mees.  &  W.  504;  Baxendale  v.  Bett* 
nett,  L.  R.  3  Q.  B.  Div.  525)  and  others  deny  {IngJiam  r.  Primrose,  7  Com.  B., 
JS.  S.,  82;  6  Jar.,  N.  S.,  710;  Young  v.  Orote,  4  Bing.  253)  that  a  delivery  is 
indispensable.  In  America,  those  cases  involving  the  delivery  of  a  note  left 
in  escrow,  contrary  to  the  terms  upon  which  it  was  to  have  been  delivered, 
have  affirmed  the  liability  of  the  maker:  Fearing  v.  Clark,  16  Gray,  74;  77 
Am.  Dec.  394;  Graff  v.  Logue,  61  Iowa,  704. 

If  there  is  no  delivery  of  any  perfect  instrument,  as  where  a  signature  i» 
obtained  written  upon  a  blank  piece  of  paper  for  some  purpose  apparently 
innocent,  and  disconnected  from  the  execution  of  any  obligation  or  other 
paper,  the  authorities  agree  that  the  subsequent  writing  of  a  negotiable  in. 
strnment  over  snch  signature  by  a  person  who  is  a  mere  forger,  and  has  no 
authority  to  nse  the  signature  for  the  purpose  of  writing  any  obligation  above 
it,  does  not  impose  any  liability  on  the  apparent  maker  of  such  instrument: 
Cline  V.  Guthrie,  42  Ind.  227;  13  Am.  Rep.  357;  Caulkina  v.  Whisler,  29  Iowa, 
495;  4  Am.  Rep.  2.36;  Nance  v.  Lar}/,  5  Ala.  370.  But  one  who  signs  his 
name  to  an  instrument  having  blanks  therein,  or  upon  a  blank  paper,  author* 
izing  another  to  write  a  commercial  obligation  above  it,  or  gives  a  perfectly 
executed  instrument  to  an  agent,  to  be  delivered  upon  certain  conditions, 
cannot  defend  against  a  bona  Jide  holder  on  the  ground  that  the  agent  wrote 
an  obligation  different  from  that  authorized:  Geddes  v.  Blackmore,  132  Ind. 
551;  Davis  v.  Lee,  26  Miss.  505;  59  Am.  Dec.  267;  Breckenridge  v.  Lewis,  84 
Me.  349;  .30  Am.  St.  Rep.  353;  or  delivered  the  instrument  without  exacting 
compliance  with  the  prescribed  conditions:  Note  to  Bedell  v.  Herring,  11 
Am.  St.  Rep.  314. 

We  come  now  to  the  consideration  of  those  cases  in  which  a  party  signs 
a  writing,  knowing  it  is  to  be  used  for  some  purpose  and  intending  to  de» 
liver  it  for  that  purpose,  when  the  writing  is  in  fact  of  a  different  character 
from  what  he  supposed  it  to  be,  and  it  is  intended  by  the  party  procuring  it 
to  be  used,  and  is  used,  for  a  different  purpose,  as  where  it  is  a  negotiable 
instrument,  but  was  represented  and  believed  to  be  a  receipt,  power  of  attor- 
ney, or  other  paper.  If  the  signer  can  read  writing  and  failed  to  read  what 
he  signed,  or,  if,  though  unable  to  read  writing,  he  has  an  opportunity  to 
have  it  read  by  another  and  neglects  to  have  such  reading,  he  is  guilty  of 
negligence,  and  the  cases  are  nearly,  or  quite,  unanimous  in  asserting  that 
if  a  signer  of  a  negotiable  instrument  has  been  guilty  of  negligence  in  sign* 
ing  it  and  furnishing  an  opportunity  to  negotiate  it,  he  cannot  escape  liabil* 
ity  to  a  bona  Jide  holder:  Cowgill  v.  Petifinh,  51  Mo.  App.  264;  Dinsmore  v, 
Stimbert,  12  Neb.  433;  Baldwin  v.  Barrows,  86  Ind.  351;  Cannon  v.  Lindsey, 
85  Ala.  198;  7  Am.  St.  Rep.  38;  Fiaker  v.  Von  Behren,  70  Ind.  19;  36  Am, 
Rep.  162;  Pennsylvania  R.  R.  v.  Shay,  82  Pa.  St.  198;  Ruddell  v.  Fhalor,  72 
Ind.  533;  37  Am.  Rep.  177;  Roach  v.  Karr,  18  Kan.  529;  26  Am.  Rep.  788; 
Abbott  V.  Rose,  62  Me.  194;  16  Am.  Rep.  427;  Chapman  v.  Rose,  56  N.  Y. 
137;  15  Am.  Rep.  401. 

In  several  of  the  states  the  liability  of  the  maker  of  a  negotiable  instra* 
ment  obtained  from  him  by  the  fraudulent  trick  or  device  of  a  third  person, 
and  which  such  maker  did  not  know  to  be  a  negotiable  instrument  and  did 
not  intend  to  deliver  as  such,  is  made  to  depend  upon  the  question  whether 
he  was  negligent  or  not,  and,  when  in  the  opinion  of  the  jury,  or  of  the 
court  performing  in  this  respect  the  functions  of  a  jury,  he  was  free  from 
neglect,  no  recovery  against  him  can  be  sustained,  even  in  favor  of  a  bona 
Jide  holder:    Walker  v.  Ebert,  29  Wis.  194;  9  Am.  Rep.  548;  Kellogg  v.  SUiner, 
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29  Wis.  626;  Cline  v.  Guthrie,  42  Ind.  227;  13  Am.  Rep.  357;  Webb  v.  Corbin, 
78  Ind.  403;  Bmoera  v.  Thomas,  62  Wis.  480;  Soper  ▼.  Peck,  51  Mich.  563; 
First  Nat.  Bank  v.  Lierman,  5  Neb.  247;  Griffiths  v.  Kellogg,  39  Wis.  290;  20 
Am.  Rep.  48;  Briggs  v.  Evoart,  61  Mo.  245;  11  Am.  Rep.  445,  and  tiie  pria* 
cipal  case. 

In  perhaps  a  majority  of  the  states  in  which  the  question  has  arisen  the 
inclination  of  the  courts  la  not  to  introduce  into  the  law  of  negotiable  in- 
struments the  dangerous  and  embarrassing  question  of  the  negligence  of  the 
maker  in  executing  them  and  to  permit  him  to  fix  upon  an  innocent  pur* 
chaser  a  loss  resulting  from  his  own  want  of  care.  While  there  are  many 
people  who  cannot  read  and  who  are  therefore  subject  to  imposition  by  mis* 
reading  writings  to  them,  rarely  or  never  is  one  called  upon  to  sign  a  writ- 
ing when  it  is  not  easily  possible  for  him  to  have  it  read  to  him  by  a  person 
having  no  interest  in  the  transaction  and  therefore  not  liable  to  participate 
in  any  fraud  upon  him,  and  to  sign  and  part  with  the  possession  of  a  writ- 
ing without  having  it  read  is,  in  our  judgment,  such  negligence  that  if  any- 
one is  to  suffer  for  it  he  should  be  the  signer  rather  than  the  bona  fide 
holder  of  a  negotiable  instrument.  Therefore,  we  think  the  better  rule  is, 
that  he  who  signs  a  writing,  knowing  that  it  is  intended  to  be  used,  or  may 
be  used,  for  some  business  purpose,  must  at  his  peril  ascertain  that  it  ia 
not  a  negotiable  instrument,  and  failing  to  do  this,  is  liable  absolutely, 
though  he  was  procured  to  sign  it  by  some  fraudulent  device  or  misrepresen* 
iation,  or  having  signed  it  advisedly,  it  was  taken  from  his  possession  by 
fraud  or  theft  and  without  any  intention  on  his  part  to  deliver  it  to  anyone, 
or  to  let  it  be  negotiated  for  his  benefit  or  otherwise:  Kinyon  v.  Wohl/ord,  17 
Minn.  239;  10  Am.  Rep.  165;  Shipley  v.  CarroU,  45  111.  285;  Clarke  v.  John- 
ton,  64  111.  296;  Breckenridge  v.  Lewis,  84  Me.  349;  30  Am.  St.  Rep.  353; 
Rowlaml  v.  Fowler,  47  Conn.  347;  First  Nat.  Bank  v.  Johns,  22  W.  Va.  620; 
46  Am.  Rep.  506;  Merritt  v.  Bagwell,  70  Ga.  578.  As  was  said  by  Judge 
McFarland  with  great  clearness  and  force  in  Beddell  v.  Herring,  77  Cal.  572, 
11  Am.  St  Rep.  307,  "It  is  apparent  that  to  apply  to  such  an  instrument 
the  principles  which  establish  the  essentials  of  an  ordinary  contract  as  be. 
tween  the  original  parties — as,  for  instance,  that  there  must  be  consent  of 
the  parties  and  a  sufficient  consideration;  that  where  there  was  no  intention 
to  sign  there  was,  in  law,  no  signature;  that  fraud  vitiates  a  contract  ah 
tmtio,  etc. — would  be  to  undermine  the  whole  structure  of  commercial  law, 
aad  '  shake  paper  credit  to  its  foundation.' " 
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[35  Nebbaska,  7U.] 
A  JUDOHKNT  BaSBD  UpOM  A  SeBVICB  OF  SUMMONS  B7  READIKO  IT  TO  TH> 

Defendant  when  the  law  requires  a  copy  to  be  given  him,  though 
reversible  upon  appeal,  is  not  void. 
Pbactice. — In  an  action  brought  by  attachment  against  the  defendant 
in  the  county  where  he  had  resided,  in  which  it  is  charged  he  hu  ab- 
sconded, process  may  be  served  on  him  in  auy  county  in  which  he  may 
be  afterwards  discovered,  and  a  judgment  secured  apon  such  process 
cannot  be  disregarded  as  void. 

Action  to  recover  of  the  defendant  by  virtue  of  a  garnish- 
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ment  of  an  indebtedness  due  from  her  to  C.  U.  Richardson 
against  whom  a  judgment  had  been  entered  after  the  service 
of  garnishment  process  upon  her.  She  insisted  that  the  judg- 
ment was  invalid  because  the  attachment  proceedings  were 
in  Richardson  county  and  the  judgment  debtor  was  served 
with  process  in  Custer  county,  the  statute  requiring  the  action 
to  be  brought  in  the  county  in  which  the  defendant  resides  or 
can  be  served.  The  court  in  the  opinion  referred  to  in  34 
Nebraska,  636,  decided  that,  as  it  was  not  seriously  contended 
that  Richardson  had  not  absconded  for  the  purpose  of  de- 
frauding his  creditors,  it  could  not  be  known  at  the  time  the 
action  was  brought  whether  he  had  left  the  state  or  not,  and 
therefore  that  the  commencement  of  the  action  in  Richardson 
county  and  the  service  of  process  in  Custer  county  were  justi- 
fiable and  the  judgment  valid.  Judgment  was  therefore  en- 
tered against  the  defendant. 

Daniel  F.  Osgood  and  E.  W.  Thomas^  for  the  defendant. 

***  Maxwell,  C.  J.  An  opinion  was  filed  in  this  case 
which  is  reported  in  34  Nebraska,  536:-  A  motion  for  a  re- 
hearing has  been  filed  in  this  case  and  as  the  questions  in- 
volved are  of  considerable  importance  we  have  deemed  it  proper 
to  present  the  reasons  for  our  ruling  in  the  form  of  an  opinion. 

Briefly  stated,  the  defendants  in  error  are  partners,  and  in 
April,  1888,  brought  an  action  by  attachment  in  the  county 
court  of  Richardson  county  against  one  Charles  U.  Richard- 
son, and  the  plaintiflf  in  error  was  served  with  notice  as 
garnishee.  She  answered  that  she  had  about  two  thousand 
busiiels  of  wheat  of  Richardson's  subject  to  her  chattel  mort- 
gage lien  thereon  for  a  loan  of  money.  Afterwards  judgment 
was  taken  by  default  against  Richardson  in  favor  of  the  de- 
fendants in  error  for  the  sum  of  one  hundred  and  forty-five 
dollars,  and  costs  taxed  at  thirty-three  dollars  and  fifty  cents, 
and  the  plaintiff  in  error  was  ordered  to  pay  into  court  the 
surplus  of  wheat  held  upon  her  chattel  mortgage.  This  not 
being  done  the  defendants  in  error  brought  an  action  against 
the  plaintiff"  in  error  for  the  value  of  said  property.  In  her 
answer  she  denied  that  the  ''*'  defendants  in  error  had  re- 
covered judgment  against  Richardson.  On  the  trial  the  de- 
fendant in  error  recovered  judgment  in  the  district  court 
against  the  plaintiflf  in  error,  and  she  now  brings  the  cause 
into  this  court;  the  defense  being  that  there  is  no  valid  judg- 
ment against  Richardson. 
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The  grounds  upon  which  the  plaintiflf  in  error  bases  her 
claim  are  that  the  action  was  brought  in  the  wrong  county, 
and  that  service  is  shown  to  have  been  made  upon  Richard* 
son  by  reading  the  suramons*to  him.  Do  these  defects  ren- 
der tlie  judgment  void? 

In  Newlove  v.  Woodward,  9  Neb.  502,  in  a  direct  attack 
upon  the  judgment  based  on  such  service,  this  court  held  it 
insufficient.  That  case  has  been  followed  in  one  or  two  other 
cases,  and  no  doubt  is  correct,  where  objection  is  made  in  a 
proceeding  to  correct  the  judgment.  But  suppose  a  judg- 
ment has  been  rendered,  as  in  this  case,  upon  such  service,  is 
the  judgment  void?  We  must  bear  in  mind  that  the  nisi 
prius  court  has  held  it  sufficient,  and  the  question  is,  did  that 
court  err? 

In  Black  on  Judgments,  section  224,  it  is  said:  "Although 
the  service  of  process  in  an  action  may  have  been  character- 
ized by  some  defect  or  irregularity,  it  does  not  necessarily 
follow  that  the  ensuing  judgment  will  be  void.  For  if  the 
party  would  take  advantage  of  such  a  matter  he  must  do  so 
in  the  action  itself  by  some  proper  motion  or  proceeding.  It 
is  only  when  the  attempted  service  is  so  irregular  as  to 
amount  to  no  service  at  all  that  there  can  be  said  to  be  a 
want  of  jurisdiction.  In  any  other  case  there  may  be  error 
in  the  subsequent  proceedings,  but  they  will  be  sustained 
against  a  collateral  attack.  But  a  judgment  recovered  by 
default  upon  service  of  the  summons  by  delivery  of  a  copy  to 
a  third  person  who  is  not  a  resident  at  the  *  house  of  defend- 
ant's usual  abode'  is  void  for  want  of  jurisdiction.  And  so  a 
citation  addressed  to  and  served  upon  a  stranger,  although  he 
is  the  authorized  agent  of  the  defendant,  is  not  binding  upon 
the  latter,  and  ***  will  not  authorize  a  judgment  against  him. 
So  a  judgment  by  default  is  void  when  the  service  had  upon 
the  defendant  consisted  only  of  the  handing  to  him,  by  plain- 
tiff's attorney,  of  a  copy  of  the  declaration  on  the  day  before 
the^  original  declaration  was  filed.  And  the  same  conse- 
quences were  held  to  result  in  a  case  where  the  return  to  the 
summons  was  made  in  the  name  of  a  deputy  sheriff,  instead 
of  the  name  of  the  sheriff  himself.  And  it  is  said  that  where 
the  sheriff  who  serves  the  writ  is  himself  the  plaintiflf  the 
judgment  in  the  suit  so  begun  is  a  nullity,  and  the  defendant 
may  restrain  it  by  injunction." 

In  Freeman  on  Judgments,  section  126,  the  matter  is  stated 
very  clearly.     It  is  said:  "From  the  moment  of  the  service 
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of  process,  the  court  has  such  control  over  the  litigants  that 
all  its  subsequent  proceedings,  however  erroneous,  are  not 
void.  If  there  is  any  irregularity  in  the  process  or  in  the 
manner  of  its  service  the  defendant  must  take  advantage  of 
such  irregularity  by  some  motion  or  proceeding  in  the  court 
where  the  action  is  pending.  The  fact  that  defendant  is  not 
given  all  the  time  allowed  him  by  law  to  plead,  or  that  he 
was  served  by  some  person  incompetent  to  make  a  valid  serv- 
ice, or  any  other  fact  connected  with  the  service  of  process, 
on  account  of  which  a  judgment  by  default  would  be  reversed 
upon  appeal,  will  not  ordinarily  make  the  judgment  vulner- 
able to  a  collateral  attack.  In  case  of  an  attempted  service 
of  process,  the  presumption  exists  that  the  court  considered 
and  determined  the  question  whether  the  acts  done  were  suf- 
ficient or  insufficient.  If  so,  the  conclusion  reached  by  the 
court,  being  derived  from  hearing,  and  deliberating  upon  a 
matter  which,  by  law,  it  was  authorized  to  hear  and  decide, 
though  erroneous,  cannot  be  void." 

As  applied  to  this  case,  if  we  take  the  statement  of  the 
plaintiflf  in  error,  there  was  an  attempt  to  serve  a  valid  sum- 
mons on  Richardson.  He  was  notified  that  an  action  had 
been  instituted  against  him,  and  that  it  was  his  duty  to 
'**  answer  at  a  definite  time.  It  is  true  that  the  service  as 
shown  by  the  return  was  not  by  copy  as  the  statute  requires, 
but  it  was  not  void.  Had  Richardson  appeared  and  objected 
to  the  service,  it  would  have  been  set  aside  as  defective  and 
irregular,  and  the  court  would  have  required  new  service  be- 
fore proceeding  to  render  judgment.  No  objections  were 
made,  however,  and  the  court,  in  rendering  judgment  against 
Richardson,  held  it  sufficient;  and,  as  it  was  not  void,  but 
voidable,  it  was  not  subject  to  collateral  attack,  and  therefore 
the  objections  of  the  plaintiff  in  error  are  overruled. 

The  action  was  instituted  in  Richardson  county,  where  the 
defendant  appears  to  have  resided.  It  is  charged  in  the  affi- 
davit for  an  attachment  that  he  had  absconded  with  the 
intent  to  defraud  his  creditors.  If  this  were  true  it  would  be 
sufficient  tp  sustain  the  attachment,  although  it  afterwards 
appeared  that  he  had  not  left  the  state.  Ordinarily  it  could 
not,  in  such  case,  be  known  whether  he  had  left  the  state  or 
not,  or  that  he  had  clandestinely  removed  to  another  county, 
if  such  was  the  case,  and  it  is  sufficient  to  bring  the  action 
in  the  county  where  he  formerly  resided,  and  even  if  his  resi- 
dence is  afterwards  discovered  in  the  state,  and  service  made 
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upon  him  there,  it  will  be  sufficient,  unless  he  appears  and 
contests  the  right  of  the  creditor  to  maintain  the  action. 
There  is  no  cause  for  a  rehearing,  and  the  motion  is  oyer* 
ruled. 

Motion  overruled. 

The  other  judges  concur. 

Process— Sbrviok  of. — ^The  statu tory  requirements  for  service  of  pro- 
oess  must  be  strictly  complied  with,  otherwise  the  court  does  not  obtain 
jurisdiction:  Oreemoood  v.  Murphy,  131  IlL  604.  The  mode  in  which  writ» 
shall  be  served  is  regulated  by  statute,  and,  unless  substantially  conformable 
thereto,  the  doings  of  the  officer  are  void:  Benson  v.  Snuth,  42  Me.  414;  66 
Am.  De&  286. 


Deming  v.  Miles. 

[85  Nebraska,  739.] 

Duds,  Rkoordiko  or.  When  Comflbtb. — Under  a  statote  providing  that 
every  deed  entitled  to  be  recorded  shall  be  recorded  as  of  the  time  whea 
it  was  delivered  to  the  clerk  for  that  purpose,  and  shall  be  considered 
recorded  from  the  time  of  such  delivery,  it  is  conclusive  notice  to  all 
subsequent  purchasers  and  mortgagees,  whether  actually  recorded  or 
not. 

Deed. — The  Destruction  or  the  Record  or  a  Deed  does  not  impair 
the  effect  of  such  record  as  notice  to  subsequent  purchasers  and  eo* 
cumbrancers. 

Tenant  by  the  Curtesy  Mat  CJonvbt  His  Title  by  deed  or  mortgage^ 
and  a  mortgage  by  him,  though  purporting  to  be  of  the  fee,  is  enforce* 
able  against  bis  interest  in  the  property. 

Tenancy  by  the  Curtesy  Exists  in  Favor  or  a  Husband  in  Landa 
Which  He  Has  Conveyed  to  His  Wife  by  deed  of  general  warranty, 
if  such  deed  does  not  specify  that  the  property  shall  be  held  for  the  sole 
and  separate  use  and  benefit  of  the  wife,  and  that  her  hnsband  shall 
have  no  interest  or  title  in  or  control  over  the  same. 

J.  L.  White  and  A.  S.  Sands^  for  the  appellants. 

B.  M.  Snavely^  for  the  respondent. 

'*•  NoBVAL,  J.  This  action  was  brought  in  the  court  be- 
low by  appellee  against  William  H.  Miles  and  Nellie  E.  Miles, 
to  foreclose  a  mortgage  executed  by  them  upon  the  west  half 
of  the  southeast  quarter  and  the  east  half  of  th'e  southwest 
quarter  of  section  1,  town  7  north,  of  range  28  west  of  the 
sixth  principal  meridian.  The  district  court  permitted  Laura 
Miles,  the  minor  child  of  the  said  William  H.  Miles  by  %■ 
former  wife,  to  intervene  in  the  action.  A  guardian  ad  litem 
was  appointed  for  the  minor,  who  filed  an  answer  setting  up 
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therein  that  at  the  time  of  the  execution  of  the  mortgage  the 
said  Laura  Miles  was  the  sole  owner  in  fee  simple  of  the  land 
in  controversy,  having  acquired  title  thereto  by  inheritance 
from  her  mother;  that  said  mortgage  conveyed  no  interest  in 
the  lands  therein  described,  and  is  a  cloud  upon  her  title  to 
said  premises.  The  answer  closes  with  prayer  that  the  mort- 
gage be  canceled  and  that  the  title  to  the  real  estate  be  quieted 
in  said  minor.  A  reply  was  filed  by  the  plaintiff.  Upon  the 
trial  the  court  found  that  at  the  time  of  the  execution  of  the 
mortgage,  said  William  H.  Miles  was  the  owner  in  fee  simple 
of  said  real  estate;  that  the  mortgage  was  valid  and  binding, 
and  a  decree  of  foreclosure  and  sale  was  entered  for  six  hun- 
dred and  twenty-eight  dollars  and  nine  cents.  For  and  on 
behalf  of  the  said  minor  this  appeal  is  prosecuted. 

The  record  before  us  shows  that  on  the  eleventh  day  of 
January,  1879,  the  defendant,  William  H.  Miles,  was  the 
owner  in  fee  simple  of  the  real  estate  covered  by  the  mort- 
gage, and  on  said  day,  by  deed  of  general  warranty,  he  '^** 
conveyed  the  same  to  one  Laura  C.  Murphy,  which  deed  ap- 
pellant contends  was  duly  recorded  on  the  fourth  day  of 
March,  1879;  that  on  the  thirteenth  day  of  said  month  the 
said  William  H.  Miles  was  married  to  said  Laura  C.  Mur- 
phy; that  on  the  twenty-second  day  of  January,  1880,  the 
appellant,  Laura  Miles,  was  born  as  the  lawful  issue  of  said 
marriage,  and  that  on  the  twenty-seventh  day  of  the  same 
month  said  Laura  C.  died  intestate,  leaving  surviving  her,  as 
her  sole  and  only  heir,  the  said  minor.  Subsequently,  the 
said  William  H.  Miles  was  married  to  one  Nellie  E.  Murphy, 
and  they,  on  the  sixteenth  day  of  August,  1883,  executed, 
acknowledged,  and  delivered  the  mortgage  in  suit  to  secure  a 
loan  of  five  hundred  dollars,  which  mortgage  was  recorded 
on  the  eighteenth  day  of  September,  1883,  in  the  mortgage 
records  of  Frontier  county. 

Appellant  contends  that  the  said  deed  of  January  11,  1879, 
from  Miles  to  Murphy,  was  duly  filed  and  recorded  on  the 
fourth  day  of  March,  1879,  in  the  oflSce  of  the  county  clerk  of 
the  county  where  the  lands  therein  described  are  situated. 
It  is  undisputed  that  in  the  early  part  of  the  year  1883,  the 
courthouse  and  records  of  Frontier  county  were  entirely  de- 
stroyed by  fire.  Subsequently,  but  prior  to  the  making  and 
recording  of  the  mortgage  for  the  foreclosure  of  which  this 
action  was  instituted,  the  records  with  reference  to  the  lands 
covered  by  said  mortgage  were  so  restored  as  to  show  that  the 
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title  to  the  lands  stood  in  the  name  of  William  H.  Miles. 
The  said  deed  from  Miles  to  Laura  C.  Murphy  at  that  time 
did  not  appear  of  record,  and  appellee  insists  it  was  not  estab- 
lished that  it  was  not  ever  on  record  prior  to  the  making  of 
the  mortgage.  Upon  the  trial  the  original  deed  was  produced 
and  put  in  evidence  with  the  indorsements  thereon.  Upon  the 
back  of  the  instrument  is  to  be  found  the  following  certificate: 

"Filed  for  record  this  fourth  day  of  March,  a.  d.  1879, 
eleven  o'clock  a.  m.,  and  entered  in  numerical  index  of  deeds. 
Recorded  this  fourth  day  of  March,  1879. 

"A.  L.  Morgan, 

"County  Clerk." 

''*•  It  was  also  proven  by  Mr.  Morgan,  who  was  the  county 
clerk  of  Frontier  county  in  1879,  that  the  above  certificate  is 
in  his  handwriting  and  was  made  while  he  was  such  clerk. 
Mr.  Morgan  further  testified,  in  answer  to  the  question,  "You 
may  state  whether  you  received  that  deed  for  record  at  the 
time  stated,  and  whether  you  spread  it  at  large  upon  the 
records  of  the  county?"  that  "It  was  undoubtedly  received 
then  according  to  the  indorsement  as  filed,  but  I  see  there  is 
no  page  mentioned  or  the  number  of  the  deed  record,  and  I 
cannot  say  positively  whether  it  was  recorded  or  not.  I  was 
just  commencing  with  the  business  and  not  very  well  ac- 
quainted with  it  at  the  time.  It  was  not  customary  to  place 
*  recorded  this  day,*  etc.,  until  after  the  record  was  done,  and 
then  place  the  name  of  the  record  and  page;  but  I  see  the 
page  is  not  mentioned  here.  Whether  it  was  recorded  I  do 
not  know;  I  cannot  say  positively  whether  it  was  or  not." 

Although  Mr.  Morgan's  testimony  does  not  show  that  the 
deed  was  in  fact  spread  upon  the  deed  records  of  the  county, 
the  fact  of  its  being  delivered  to  the  county  clerk  for  such 
purpose  clearly  appears  from  the  testimony  of  the  witness  as 
well  as  by  the  indorsement  upon  the  back  of  the  instrument. 

By  section  15  of  chapter  73  of  the  Compiled  Statutes,  en- 
titled "  Real  Estate,"  it  is  provided  that  "  every  deed  entitled 
by  law  to  be  recorded  shall  be  recorded  in  the  order  and 
as  of  the  time  when  the  same  shall  be  delivered  to  the 
clerk  for  that  purpose,  and  shall  be  considered  recorded  from 
the  time  of  such  delivery."  Whether  the  deed  in  question 
was  in  fact  recorded  is  quite  immaterial  so  far  as  the  rights 
of  appellant  are  concerned.  Where  a  party  files  a  deed  or 
mortgage,  properly  executed  and  acknowledged,  for  record 
with  the  proper  officer  he  has  complied  with  the  law,  and  ho 
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is  not  bound  to  see  that  the  officer  performs  his  duty  by  ac- 
tually recording  it,  nor  will  the  law  hold  him  responsible  to 
the  parties  for  the  omission  or  neglect  '*'  of  the  officer  to 
discharge  his  duty.  The  proper  filing  of  the  deed  for  record 
operated  as  constructive  notice  to  all  subsequent  purchasers 
and  mortgagees:  Perkins  v.  Strong,  22  Neb.  725. 

We  are,  however,  satisfied  from  other  testimony  contained 
in  the  bill  of  exceptions  that  the  deed  was  actually  recorded. 
It  appears  from  the  testimony  of  W.  L.  McClay,  who  was  the 
county  clerk  of  Frontier  county  during  the  year  1882,  that 
between  the  fifteenth  and  twenty-fifth  days  of  December  of 
that  year,  at  the  request  of  Burton  and  Harvey,  of  Orleans, 
he  examined  the  records  of  his  office  for  the  purpose  of  ascer- 
taining what  property,  real  as  well  as  personal,  was  owned  by 
said  W.  H.  Miles;  that  upon  such  examination  he  found  that 
the  title  to  the  land  in  litigation  stood  of  record  in  the  name  of 
Laura  C.  Murphy,  which  was  the  maiden  name  of  Mr.  Miles* 
first  wife.  No  testimony  was  introduced  by  appellee  to  con- 
trovert the  fact  of  the  recording  of  the  deed,  but  he  insists 
that  the  evidence  introduced  by  appellant  is  insufficient  to 
establish  that  the  instrument  was  ever  recorded.  His  con- 
tention must  be  overruled.  The  fact  that  the  record  of  this 
deed  was  destroj'ed  does  not  affect  the  rights  of  appellant. 
There  can  be  no  doubt  that  where  a  deed,  properly  executed 
and  acknowledged,  is  duly  filed  and  recorded,  it  is  thence- 
forth notice  to  all  the  world,  although  the  record  may  be 
totally  destroyed  by  fire.  Such  is  the  uniform  adjudication 
in  this  country;  Wade  on  Notice,  sec,  157;  Alvis  v.  Morrison^ 
63  111.  181;  14  Am.  Rep.  117;  Shannon  v.  Hall,  72  111.  354; 
22  Am.  Rep.  146;  Gammon  v.  Hodges,  73  111.  140;  Myers  v- 
Buchanan,  46  Miss.  397 . 

To  our  mind  it  is  perfectly  plain  that  the  mother  of  appel- 
lant at  the  time  of  her  death  was  the  owner  in  fee  simple  of 
the  real  estate  involved  in  this  litigation.  Under  the  law  in 
force  at  the  time  of  the  death  of  the  mother  the  husband, 
William  H.  Miles,  took  only  a  life  estate  in  the  lands,  and, 
subject  to  his  right  of  curtesy,  they  descended  to  appellant 
as  the  sole  and  only  heir  at  law  of  Laura  C.  ''*^  Miles,  de- 
ceased. The  mortgage  did  not  convey  the  fee-simple  title, 
and  the  district  court  erred  in  so  finding  and  in  entering  the 
decree  it  did,  for  the  reason  that  William  H.  Miles  only  owned 
an  estate  by  the  curtesy.  The  life  estate  of  a  husband  as 
tenant  by  the  curtesy  in  the  real  property  of  his  wife  of  which 
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she  died  seised  is  subject  to  seizure  and  sale  on  execution 
against  him.  Likewise  a  tenant  by  curtesy  may  convey  hia 
title  by  deed  or  mortgage:  Forbes  v.  Sweesy,  8  Neb.  525;  Les- 
see of  Canby  v.  Porter,  12  Ohio,  79;  Shortall  v.  Hinckley,  31 
111.  219;  Rose  y.  Sanderson,  38  111.  247;  Lang  v.  Hitchcock,  99 
111.  550;  Bozarth  v.  Largentf  128  111.  95;  Edmunds  v.  Leavell 
(Ky.,  Feb.  10,  1887),  3  S.  W.  Rep.  134.  It  is  clear  from  the 
foregoing  authorities  that  the  mortgage  covered  the  interest 
of  the  mortgagor  in  the  premises.  Appellee  is  entitled  to  a 
foreclosure  and  sale  only  of  the  life  estate  of  the  defendant 
William  H.  Miles. 

It  is  claimed  that  the  mortgage  is  invalid,  for  the  reason 
that  at  the  time  of  the  death  of  Laura  C.  Miles  the  premises 
were  occupied  by  her  and  her  husband  as  a  family  homestead, 
and  the  husband  therefore  could  not  encumber  the  same.  As 
no  such  issue  is  tendered  by  the  pleadings  in  the  case  we  will 
not  take  the  time  to  consider  the  point  raised  in  the  brief  of 
counsel. 

Lastly,  it  is  urged  that  William  H.  Miles  has  no  estate  by 
the  curtesy  in  the  premises  for  the  reason  appellaTit's  mother 
acquired  title  thereto  directly  from  him  by  a  deed  of  general 
warranty,  and  the  cases  of  McCulloch  v.  Valentine,  24  Neb. 
215,  and  Pool  v.  Blakie,  53  111.  495,  are  cited  in  the  brief  of 
counsel  in  support  of  the  proposition.  An  examination  of 
these  authorities  will  show  that  they  are  not  in  point.  In  the 
case  in  our  own  reports  one  Ebenezer  McCulloch,  by  his  last 
will  and  testament,  provided  that  a  certain  farm  owned  by  the 
testator  should  be  sold  by  his  executors,  and  the  money  arising 
therefrom  be  equally  divided  among  his  daughters,  stipulate 
ing  that  the  share  going  to  his  daughter,  Elizabeth  Pember- 
ton,  should  be  '**  retained  by  his  sons,  Ebenezer  Z.  and 
George  C,  who  were  by  the  will  appointed  trustees  for  that 
purpose,  and  who  were  **  to  retain  the  same  in  trust  for  the 
benefit  of  said  Elizabeth  Pemberton  and  her  children,  her 
husband  to  have  no  control  over  the  same,  but  that  the  said 
trustees  might,  with  the  consent  of  said  Elizabeth  Pemberton, 
invest  the  same  as  they  should  deem  best,  so  that  the  daughter 
and  her  children  shall  have  the  benefit  of  the  same  without 
the  control  of  her  husband." 

The  farm  was  sold  in  accordance  with  the  provisions  of  the 
will,  and  with  the  share  of  the  funds  intended  for  Elizabeth 
Pemberton  the  trustees  purchased  a  quarter  section  of  land 
in  Hamilton  county  in  this  state,  and   a  deed  therefor  was 
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taken  in  their  own  names  as  trustees,  the  habendum  clause  of 
the  deed  reading,  "  To  have  and  to  hold  the  said  real  estate, 
with  the  appurtenances,  to  the  said  second  parties  as  trustees 
of  said  Elizabeth  Pemberton,  they  being  appointed  as  trustees 
by  the  will  of  their  father,  ....  for  her  sole  and  separate 
use  and  benefit  so  long  as  she  may  live,  and  after  her  death 
for  the  use  and  benefit  of  her  children,  the  said  trustees  hav- 
ing the  power  to  sell  and  convey  said  land,  or  any  part 
thereof,  on  the  written  request  of  said  Elizabeth  Pemberton, 
and  lier  joining  with  them  in  any  such  conveyance."  Subse- 
quently Elizabeth  Pemberton  died  intestate,  leaving  her  hus- 
band and  their  three  children  surviving  her.  Afterwards  it 
was  sought  to  sell  the  lands  under  an  execution  against  the 
husband.  This  court  held  that  he  took  no  estate  in  the  lands 
as  tenant  by  the  curtesy.  The  Illinois  case  is  quite  similar  to 
the  one  reported  in  24  Nebraska.  In  each  case  the  instru- 
ment construed  specified  in  eflfect  that  the  property  therein 
described  was  for  the  sole  and  separate  use  and  benefit  of  the 
wife,  and  that  the  husband  should  have  no  interest  and  title 
in,  or  control  over,  the  same.  But  the  deed  under  consider- 
ation in  the  case  at  bar  contains  no  limitations  whatever. 
The  fact  that  William  H.  Miles  was  the  grantor  in  the  deed 
^oes  not  bar  his  right  to  an  estate  ''*®  by  curtesy,  since  such 
right  was  not  limited  by  the  conveyance:  Robie  v.  Chapman, 
^9  N.  H.  41;  Soltan  v.  Saltan,  93  Mo.  807. 

The  decree  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  to  said  court,  with  instructions  to  enter  a  decree 
of  foreclosure  and  sale  only  of  the  life  estate  of  the  defendant 
William  H.  Miles  in  the  mortgaged  premises  and  quieting 
the  title  to  the  property  in  the  appellant,  Laura  Miles,  subject 
to  said  estate  by  the  curtesy. 

Judgment  accordingly. 

The  other  judges  concur. 

Deeds — Recording — When  Complete. — The  duty  of  a  party  required  to 
£le  a  paper  is  complete  when  he  has  placed  it  in  the  hands  of  the  proper  cua< 
todian  at  the  proper  time  and  in  the  proper  place:  Hook  v.  Fenner,  18  CoL  283; 
36  Am.  St.  Rep.  277,  and  note;  Beebe  v.  Morrell,  76  Mich.  114;  15  Am.  St 
Rep.  288,  and  extended  note.  See,  also,  the  notes  to  the  following  cases: 
BigeUno  ▼.  Tcypliff,  60  Am.  Dec.  272;  MeUa  v.  Bright,  32  Am.  Deo.  686,  and 
Nidiola  V.  Reynolds,  36  Am.  Dec.  242. 

Record — Effect  or  Destbdction  of. — After  a  deed  has  been  duly  re- 
corded, the  partial  or  total  destruction  of  the  record  book  containing  it 
does  not  impair  the  lien  or  affect  the  record  of  it  as  legal  notice:  Myera  T. 
Biichanan,  46  Miss.  397,  cited  in  the  note  to  Alvia  v.  Morrison,  14  Am.  Rep.  12(k 
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OuRTEST— Whbther  Tknant  bt  Oan  Convey  Title. — The  interest  of 
the  husband  as  tenant  by  the  curtesy  initiate,  prior  to  the  abolition  of  the 
estate  of  cartesy  was  a  legal  estate  which  was  assignable:  Meltler  y.  Milkr, 
129  III.  630.  A  hasbaad's  curtesy  is  not  forfeited  by  a  conveyance  in  fee  of 
his  interest  in  the  estate:  WeUa  v.  Thompson,  13  Ala.  793;  48  Am.  Dec  76; 
but  a  husband's  cartesy  initiate  in  his  wife's  lands  cannot  be  sold  to  pay 
his  debts:   Welsh  r.  Soknberger,  85  Va.  441. 


Betts  v.    Sims. 

[35  Nebbaska,  840.] 

HoMBSTSAD— Subrogation. — One  who  claims  title  to  property  in  good  faith 
but  whose  claim  is  invalid  because  the  property  was  a  homestead,  and 
the  wife  did  not  join  in  the  conveyance  upon  which  his  title  rests,  and 
who  pays  ofiF  a  mortgage  enforceable  against  the  property,  is  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee  and  to  have  the  mortgage 
revived  and  enforced  for  his  benefit. 

Homestead— Setoff  Aqaikst  Claims  for  Rents  and  Profits  of. — If  a 
husband  and  wife  induce  a  person  to  purchase  property  and  to  pay  there* 
for  and  to  obtain  a  conveyance  from  a  person  whose  title  is  invalid, 
because  founded  upon  a  conveyance  of  such  property  made  by  such  has* 
baud  without  the  joinder  of  his  wife  while  it  was  their  homestead,  the 
amount  so  paid  constitutes  a  valid  setoff  against  their  claim  for  the  rent* 
and  profits  of  such  property  while  occupied  by  such  purchaser. 

Hallf  McCulldch,  and  English,  for  the  plaintiffs  in  error. 

Robert  Ryan,  for  the  defendant  in  error. 

***  Post,  J.  This  controversy  had  its  inception  in  an  ac- 
tion by  the  plaintiffs  in  error  in  the  district  court  of  Saline 
county  to  quiet  their  title  to  the.  property  in  controversy,  to 
wit,  a  quarter  section  of  land  in  said  county,  as  against  the 
defendants  in  error.  They  alleged  in  their  petition  that  the 
defendants  claimed  title  through  a  deed  from  George  Betts 
which  was  void  and  insufficient  to  pass  any  title  whatever, 
for  the  reason  that  said  property  was  at  the  time  in  question 
the  homestead  of  the  said  George  Betts  and  his  wife  Eliza, 
who  did  not  sign  or  join  in  the  execution  thereof.  The  de- 
fense relied  upon  was  an  estoppel  as  against  both  plaintiffs. 
On  a  final  hearing  the  district  court  dismissed  the  petition 
for  want  of  equity,  and  entered  a  decree  for  the  defendant.  An 
appeal  was  taken  to  this  court,  where  the  decree  of  the  dis- 
trict court  was  reversed  and  judgment  entered  here  for  plain- 
tiffs in  accordance  with  the  prayer  of  the  petition:  See  BetU 
v.  Sims,  25  Neb.  166.  The  facts  involved  in  that  controversy, 
BO  far  as  they  are  material  to  this,  are  fully  stated  in  the  opin- 
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ion  cited  above.  Subsequently  the  defendant  in  error  made 
application  to  this  court  for  a  modification  of  the  decree 
against  him  so  as  to  allow  him  to  be  subrogated  to  the 
rights  of  Charles  Bidleman,  who  held  a  mortgage  on  the  prop- 
erty in  controversy,  and  which  he,  defendant,  had  paid  in  full 
while  in  good  faith,  relying  upon  his  title  through  the  afore- 
said deed  from  George  Betts.  Said  application  was  granted, 
but  it  appearing  that  an  accounting  would  be  necessary  in 
order  to  fully  determine  the  rights  of  the  parties  with  respect 
to  ®*'  said  claim,  the  case  was  remanded  to  the  district  court 
for  hearing  upon  amended  pleadings.  It  is  not  deemed  nec- 
essary to  make  an  extended  reference  to  the  pleadings,  as 
the  findings  and  decree  of  the  district  court,  which  are  set 
out  below,  are  responsive  to  all  the  issues  presented,  and 
plainly  indicate  the  contentions  of  the  parties  at  the  hearing. 
The  findings  and  decree  are  as  follows: 

"  And  now  on  this  twenty-fourth  day  of  November,  1890, 
the  same  being  a  portion  of  the  October  term  of  this  court, 
this  cause  came  on  to  be  decided  upon  the  submission  hereto- 
fore had  of  said  cause,  and  the  court,  being  now  fully  advised 
in  the  premises,  finds  that  the  findings  of  fact  heretofore  made 
by  this  court  are,  and  each  of  them  is,  fully  sustained  b}*  the 
evidence  submitted  upon  this  hearing.  This  court  further 
finds  that  the  defendant,  F.  L.  Sims,  believing  in  good  faith 
that  he  was  the  owner  at  the  time  of  the  southeast  quarter 
(S.  E.  i)  of  section  eight  (8),  in  township  eight  (8)  north, 
range  one  (1)  east,  sixth  (6)  principal  meridian,  did,  on  the 
fourth  day  of  March,  1883,  pay  ofif  the  amount  due  on  a  cer- 
tain mortgage  made  on  said  premises  by  Joseph  Brown  to 
Charles  Bidleman  of  date  September  1,  1880,  which  said 
mortgage  was  duly  filed  for  record  in  the  oCQce  of  the  county 
clerk  of  Saline  County,  Nebraska,  on  September  24,  1880, 
and  duly  recorded  in  Mortgage  Record  No.  11,  on  pages  383 
and  889  of  said  office.  That  said  mortgage  was  made  with 
the  knowledge  and  assent  and  at  the  request  of  George  Betta 
and  Eliza  Betts,  and  the  proceeds  were  used  for  their  bene- 
fit, and  in  making  said  mortgage  the  court  finds  that  Joseph 
Brown  was  acting  as  the  trustee  of  said  George  Betts  and 

Eliza  Betts That  the  amount  so  paid  on  March  4, 

1883,  by  F.  L.  Sims  was  eleven  hundred  and  fifty  dollars, 
with  eight  per  centum  per  annum  interest  thereon  from  the 
preceding  first  day  of  September,  which  interest  so  paid  was 
in  amount  fifty-seven  dollars,  and  that  the  said  F.  L.  Sims  is 
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entitled  to  be  subrogated  as  to  said  ®*'  mortgage  and  its  lien, 
enforcement,  and  remedies  in  respect  thereto  to  all  the  rights 
which  the  said  Charles  Bidleraan  could  now  assert  if  he  held 
said  mortgage  unpaid  and  undischarged.  The  court  therefore 
finds  that  F.  L.  Sims,  as  to  said  premises  above  described,  is 
entitled  to  the  relief  by  him  prayed,  and  the  foreclosure  of 
said  mortgage,  as  though  in  form  assigned  by  Charles  Bidle- 
man  to  said  F.  L.  Sims,  and  to  an  order  of  sale,  under  which 
Baid  premises  shall  be  sold  to  pay  the  amount  above  found 
due,  to  wit,  the  sum  of  eleven  hundred  and  ninety-seven  dol- 
lars, with  interest  thereon  at  eight  per  centum  per  annum  to 
the  present  date,  in  all  to  this  date  the  sum  for  which  F,  L. 
Sims  is  entitled  to  the  relief  as  aforesaid  is  nineteen  hundred 
and  thirty-six  ^/^  dollars,  to  draw  eight  per  centum  inter- 
est per  annum  from  this  date.  The  court  further  finds  that 
the  said  premises  were  conveyed  by  F.  M.  Patton  to  F.  L. 
Sims  with  all  his  right,  title,  interest,  claim  that  he  held 
against  George  Betts  and  Eliza  Betts  and  Joseph  Brown  as  to 
the  lands  above  described;  that  said  George  Betts  and  Eliza 
Betts  requested,  urged,  and  induced  said  F.  M.  Patton  to 
purchase  said  premises  from  Joseph  Brown  and  as  part  con- 
sideration to  pay,  and  the  said  Patton  did  therefore  pay,  to 
said  Brown  for  the  use  and  benefit  of,  and  upon  the  direction 
of,  George  Betts  and  Eliza  Betts  the  sum  of  one  thousand 
dollars  ($1,000)  cash,  and  assuming  the  mortgage  to  Charles 
Bidleman  for  $1,150;  that  said  one  thousand  dollars  was 
paid  as  aforesaid  September  7,  1882,  by  F.  M.  Patton,  and 
that  as  to  the  said  sum  of  one  thousand  dollars  F.  L.  Sims  is 
entitled  to  be  subrogated  to  the  rights  of  his  grantor,  P.  M. 
Patton,  and  to  have  computed  interest  thereon  at  the  rate  of 
seven  per  centum  per  annum,  which  sum  of  one  thousand  dol- 
lars and  interest  should  be  credited  upon  the  amount  found 
due  in  favor  of  George  Betts  and  Eliza  Betts  as  hereinafter 
stated.  The  court  finds  further  that  the  said  F.  L.  Sims 
should  account  for  the  rental  value  of  the  above  premises 
from  the  time  he  took  possession  of  the  ®**  same  until  dis- 
possessed by  the  decree  of  the  supreme  court,  a  period  of  six 
years,  at  the  rate  of  one  ^"^  dollars  per  acre  per  year,  or  in 
all  one  hundred  and  eighty-four  dollars  per  year,  said  rent 
being  due  at  the  end  of  each  year,  and  to  draw  seven  per  cen- 
tum interest  from  the  said  times,  and  the  said  Sims  should 
also  account  for  the  granary  removed  from  said  premises  at 
its  fair  value,  which  the  court  find  to  be  one  hundred  dollars, 
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and  for  the  stable  removed,  at  its  fair  value,  which  this  court 
finds  to  be  ten  dollars,  and  for  the  value  of  all  trees  renaoved 
from  said  premises,  twenty-two  -j-^*^  dollars,  and  the  court, 
being  without  reliable  data  upon  which  to  figure  the  time  for 
which  Sims  should  pay  interest  on  the  three  items  last  men- 
tioned, assumes  that  it  should  be  for  three  years  at  seven  per 
centum  per  annum,  which  amounts  to  twenty-seven  -^^  dol- 
lars. The  court  further  finds  that  the  above-named  amounts 
(excluding  the  Bidleman  mortgage)  with  seven  per  centum  in- 
terest thereon  should  be  treated  as  a  setoff  as  to  the  one  thou- 
sand dollars  paid  by  F.  M.  Patton  as  above  stated,  with  seven 
per  centum  interest  thereon  from  the  date  of  said  payment, 
which  was  on  September  7, 1882;  that  upon  that  basis  the  court 
finds  that  the  said  one  thousand  dollars,  with  seven  per  centum 
interest  thereon  from  September  7,  1882,  computed  thereon, 
exceeds  the  total  amount  for  which  F.  L.  Sims  should  account 
as  aforesaid,  including  interest  thereon  as  above  found  due, 
but  this  court  finds  no  prayer  for  relief  in  favor  of  F.  L.  Sims 
as  to  said  excess  on  said  premises  nor  for  reimbursement  for 
taxes  paid  or  improvements  made  by  Sims,  and  therefore  finds 
that  any  relief  on  that  score  must  be  denied.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  this  court  that  F.  L.  Sims 
be  entitled  to  be  and  is  subrogated  to  the  rights  of  Charles 
Bidleman,  as  to  the  southeast  quarter  (S.  E.  i)  of  section 
eight  (8),  township  eight  (8)  north,  range  one  (1)  east,  sixth 
principal  meridian,  as  against  George  Betts  and  Eliza  Betts 
and  all  parties  claiming  under  or  through  them  or  either  of 
them;  ***  that  the  mortgage  in  favor  of  Charles  Bidleman 
be  declared  in  full  force  and  virtue  in  favor  of  F.  L.  Sims  by 
subrogation  from  September  1,  1880;  that  said  mortgage  be 
foreclosed  as  prayed,  in  favor  of  F.  L.  Sims  for  the  amount 
now  due  thereon,  which  the  court  finds  to  be  nineteen  hun- 
dred and  thirty-six  yYir  dollars,  to  draw  eight  per  centum  per 
annum  from  this  date." 

The  first  point  made  in  the  brief  of  plaintifis  in  error  is 
that  the  order  of  this  court  modifying  the  decree  in  their 
favor  did  not  include  the  so-called  Patton  claim;  hence,  the 
question  whether  the  defendant  should  be  subrogated  to  the 
rights  of  Patton  with  respect  to  money  paid  by  the  latter  to 
Brown,  his  grantor,  was  not  involved  in  the  second  hearing. 
It  is  not  necessary  to  look  to  the  order  remanding  the  case 
for  the  issues,  since  the  question  of  the  defendant's  right  to 
oflFset  the  $1,000  paid  by  Patton  to  Brown  at  the  special  in- 
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stance  and  request  of  the  plaintiflfs  was  distinctly  raised  by 
the  pleadings  in  the  supplemental  proceeding. 

2.  The  evidence  before  the  district  court  was  not  preserved, 
hence  the  only  question  now  open  for  consideration  is  whether 
the  decree  is  warranted  by  the  facts  as  found  by  the  court. 
Of  the  right  of  the  defendant  to  be  subrogated  to  the  equities 
of  Bidleman  there  can  be  no  doubt.  From  the  findings  of 
the  court  on  the  first  hearing,  which  are  set  out  at  length  in 
the  opinion  previously  filed  in  the  case,  and  which  the  court 
in  this  proceeding  finds  to  be  true,  it  appears  that  in  the  year 
1876  the  plaintiffs  mortgaged  the  land  in  controversy  to  the 
New  England  Mortgage  Security  Company  to  secure  the  sum 
of  $600,  borrowed  by  them,  which  indebtedness  bore  interest 
at  the  rate  of  ten  per  cent,  and  in  the  year  1877  they  mort- 
gaged said  land  to  one  R.  S.  Bentley  to  secure  the  sum  of 
$500,  borrowed  by  them,  which  indebtedness  bore  interest  at 
the  rate  of  twelve  per  cent  Both  plaintiffs  signed  and  ac- 
knowledged the  said  mortgages.  In  the  year  1880  plaintiffs 
procured  ®*®  said  Bentley,  to  whom  the  land  had  in  the  mean 
time  been  deeded  as  security,  for  the  $500  loan,  together  with 
other  money  advanced  by  him,  to  convey  said  land  to  Joseph 
Brown,  who  assumed  said  mortgages  as  part  of  the  considera- 
tion therefor.  Brown,  after  the  conveyance  to  him,  mort- 
gaged the  premises  to  Bidleman  for  $1,150,  with  the  proceeds 
of  which  he  paid  off  and  satisfied  the  two  mortgages  executed 
by  plaintiffs.  The  defendant,  who  subsequently  purchased 
from  Patton,  Brown's  grantee,  paid  in  full  and  caused  to  be 
satisfied  of  record  the  mortgage  to  Bidleman.  Plaintiffs  hav- 
ing invoked  the  equitable  powers  of  the  court  must,  as  a  con- 
dition to  relief,  discharge  the  obligation  which  in  equity  they 
owe  to  the  defendant.  "  The  rights  of  subrogation,"  says 
Chancellor  Kent  "  is  founded  upon  natural  justice  and  is  rec- 
ognized in  every  cultivated  system  of  jurispriidence":  Chees- 
brough  v.  Millard,  1  Johns.  Ch.  412;  7  Am.  Dec.  494.  The 
court,  therefore,  did  not  err  in  awarding  a  decree  of  foreclos- 
ure for  the  amount  of  the  Bidleman  mortgage  and  interest 
thereon. 

3.  It  is  urged  finally  that  the  defendant  was  not  entitled  to 
be  subrogated  to  the  rights  of  Patton  as  to  any  claim  for  the 
$1,000  paid  by  the  latter  to  Brown,  and  that  the  district  court 
erred  in  allowing  that  amount  as  an  offset  against  the  sum  of 
$1,236,  found  due  them  on  account  of  rents  and  for  waste  by 
♦.he  defendant.     By  reference  to  the  finding,  set  out  above,  it 


Sept.  1892.]  Betts  v.  Sims.  475 

appears  that  plaintiffs  requested  and  induced  Patton  to  pur- 
chase the  premises  from  Brown  and  to  pay  the  $1,000  for 
their  benefit  and  by  their  direction.  It  is  further  found  that 
Patton  conveyed  said  property  to  the  defendant  "with  all  bis 
right,  title,  interest,  and  claim  that  he  held  against  George 
Betts  and  Eliza  Betts,  as  to  the  lands  above  described,"  etc. 
The  facts  as  found  amount  to  an  assignment  by  Patton  of 
whatever  cause  of  action  he  may  have  had  against  plaintiffs, 
and  which  is  available  to  the  defendant  in  this  action. 

The  next  and  only  remaining  question  is  that  of  the  liability 
**''  of  plaintiffs  to  P&tton  for  the  $1,000  paid  to  Brown  as  part 
consideration  for  the  property.  By  reference  to  the  tenth  find- 
ing, accompanying  the  original  decree,  it  will  be  observed  that 
plaintiffs  were  beneficially  interested  in  the  purchase  of  the 
land  by  Patton,  that  they  were  desirous  of  securing  a  part  of 
the  premises,  but  not  having  the  necessary  money,  induced 
Patton  to  purchase  it,  agreeing  to  purchase  a  part  of  it  from 
him  at  the  price  paid  therefor  to  Brown.  Construing  the 
several  findings  together,  it  is  apparent  that  the  $1,000  in 
question  should  in  equity  be  treated  as  an  advancement  by 
Patton  for  plaintiffs  and  for  their  benefit,  and  for  which  they 
should  account  in  this  action.  It  is  not  contended  that  this 
claim  could  be  made  a  lien  upon  the  property,  nor  is  there  a 
prayer  for  judgment  for  the  excess  remaining  in  defendant's 
favor  after  allowing  plaintiffs  credit  for  the  amount  found  in 
their  favor.  The  claim  for  rents  of  the  property  and  for  waste 
committed  thereon  does  not  partake  of  the  character  of  the 
homestead,  and  is  not  shown  to  be  exempt  on  other  grounds. 
The  decree  is  right  and  is  aflBrmed. 

Maxwell,  C.  J.  concurs. 

NoRVAL,  J.,  not  sitting.      

SoBROQATioN — RiGHT  TO  Whbn  ARISES. — ^The  right  of  subrogation  Is 
founded  upon  the  principles  of  equity  and  justice  and  is  intended  to  afford 
protection  to  the  meritorious  creditor,  and  to  prevent  the  sweeping  away  of 
the  fund  from  which,  in  good  conscience,  he  ought  to  be  paid:  Spalding  ▼. 
Harvey,  129  Ind.  106;  28  Am.  St.  Rep.  176,  and  note;  Budd  v.  Olvtr,  148 
Pa.  St.  194;  Caaon  v.  Connor,  83  Tex.  26;  Emmert  v.  Thompson,  49  Minn. 
386;  32  Am.  St.  Rep.  566.  See,  also,  Backer  v.  Pyne,  130  Ind.  288;  30  Am. 
St.  Rep.  231,  and  note;  notes  to  E!x  parte  Hardin,  27  Am.  St.  Rep.  830; 
Regan  v.  New  York  etc.  R,  E.  Co.,  25  Am.  St  Rep.  320,  anil  Johruom  t.  Bar- 
rtU,  10  Am.  St  Rep.  87. 
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Eldredqb  V.  Aultman. 

[35  Nebraska,  884.] 
JtrDGHENT.— Air  Action  Lies  on  a  Domestic  Jddohent  though  it  may  aim 
be  enforceable  by  execution. 

JET.  H.  Blodgetty  for  the  plaintiffs  in  error, 
Davis  and  Hibner,  for  the  defendants  in  error. 

®®*  NoRVAL,  J.  The  petition  filed  in  the  court  below  con- 
tains two  counts.  In  the  first  it  is  alleged,  in  substance  and 
effect,  that  defendant  in  error  recovered  a  judgment  against 
plaintiffs  in  error  before  B.  H.  Turner,  a  justice  of  the  peace 
of  Fillmore  county,  for  the  sum  of  $70.95  and  costs,  taxed  at 
$3.20;  that  a  transcript  of  said  judgment  has  been  duly  filed 
in  the  office  of  the  clerk  of  the  district  court  of  Fillmore 
county;  that  the  defendant  in  error  has  paid  the  above  costs 
in  full,  and  there  is  due  and  unpaid  on  said  judgment  the 
sum  of  $74.15,  and  interest. 

For  a  second  cause  of  action  it  is  averred  that  the  defend- 
ant in  error  recovered  a  judgment  against  plaintiffs  in  error 
before  John  Barsby,  a  justice  of  the  peace  within  and  for  Fill- 
more county,  for  $30.35,  and  costs  of  suit,  taxed  at  $2.90;  that 
a  transcript  of  said  judgment  has  been  duly  filed  in  the  dis- 
trict court  of  said  county;  that  defendant  in  error  has  paid 
all  of  said  costs;  that  plaintiffs  in  error  have  never  paid  said 
judgment,  or  any  part  thereof,  except  $15.90,  and  that  there 
is  due  upon  said  judgment  $16.35,  and  interest  thereon.  The 
prayer  is  for  a  money  judgment. 

®**  To  the  petition  the  plaintiffs  in  error,  defendants  be- 
low, filed  a  general  demurrer,  which  was  overruled  by  the 
court,  and  they  electing  to  stand  upon  their  said  demurrer, 
judgment  was  rendered  against  them  and  in  favor  of  plaintiff 
below,  in  accordance  with  the  prayer  of  the  petition. 

Counsel  in  the  brief  of  the  plaintiffs  in  error  assumes  that 
this  is  an  action  to  revive  dormant  judgments,  and  argues 
therefrom  that  as  the  original  judgments  were  obtained  in 
Fillmore  county,  proceedings  to  revive  them  must  be  brought 
in  that  county,  and  in  the  court  in  which  they  were  rendered; 
therefore  thejdistrict  court  of  Lancaster  county  had  no  juris- 
diction of  the  subject  matter.  No  such  question  was  presented 
to  the  court  below;  besides  counsel  is  in  error  in  supposing 
that  this  is  an  action  of  revivor.  This  in  no  sense  such  a  pro- 
ceeding.    The  object  and  purpose  of  the  suit  is  to  recover  a 
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new  judgment  for  the  amount  due  and  unpaid  on  the  original 
judgments  described  in  the  petition.  Hence  it  is  unnecessary 
to  decide  whether  an  action  to  revive  a  judgment  can  be 
brought  in  a  county  other  than  that  in  which  the  judgment 
was  rendered. 

The  sole  question  presented  for  decision  is:  Can  a  suit  be 
maintained  on  a  judgment  recovered  in  this  state?  At  com- 
mon law  an  action  lies  on  a  domestic  judgment,  and  there  is 
no  statutory  provision  in  this  state  which  takes  away  that 
right.  True,  a  domestic  judgment  may  be  enforced  by  exe- 
cution, but  such  remedy  is  not  exclusive.  It  is  merely  cumu- 
lative. A  judgment,  whether  foreign  or  domestic,  is  a  debt 
of  a  high  order,  and  a  recovery  may  be  had  upon  it  as  upon 
any  other  contract.  While  there  is  some  conflict  in  the  de- 
cisions, the  proposition  stated  is  sustained  by  the  great  weight 
of  authority  in  this  country:  Black  on  Judgments,  sec.  958 j 
McDonald  v.  Butler,  3  Mich.  658;  Headley  v.  Rdbyy  6  Ohio, 
521;  Burnes  v.  Simpson,  9  Kan.  658;  Huvimer  v.  Lamphear^ 
32  Kan.  439;  49  Am.  Rep.  491;  Amen  v.  Hoy,  12  Cal.  11; 
Stuart  V.  Lander,  16  Cal.  372;  76  Am.  Dec.  538;  David- 
Bon  V.  »»•  Nehaker,  21  Ind.  334;  83  Am.  Dec.  350;  Beck- 
nell  V.  Becknell,  110  Ind.  42;  Greathouse  v.  Smith,  4  111.  541; 
Denison  v.  Williams,  4  Conn.  402;  Ives  v.  Finch,  28  Conn. 
112;  Kingsland  v.  Forrest,  18  Ala.  519;  52  Am.  Dec.  232; 
Elliott  V.  Holhrook,  33  Ala.  659;  Church  v.  Cole,  1  Hill,  645; 
Wilson  V.  Hatfield,  121  Mass.  551;  Stewart  v.  Peterson,  63 
Pa.  St.  230;  Haven  v.  Baldwin,  5  Iowa,  503;  Simpson  v. 
Cochran,  23  Iowa,  81;  92  Am.  Dec.  410;  Thomson  v.  Let 
County,  22  Iowa,  206. 

It  follows  from  what  has  been  said  that  the  petition  states 
grounds  for  action,  and  that  the  court  did  not  err  in  overrul- 
ing the  demurrer. 

The  judgment  is  affirmed. 

The  other  judges  concur. 

Judgments — Actions  on  Domestic— An  action  may  be  maintained  an  • 
domestic  judgment  while  it  is  in  fall  force  and  effect,  altViough  at  the  time 
of  bringing  his  action  plaintiff  was  entitled  to  an  execotion  on  the  jndgmentt 
Simpaonv.  Codkram,  23  Iowa,  81;  92  Am.  Deo.  410,  and  note;  Bummer  r, 
Lamphear,  S2  Kan.  439;  49  Am.  Rep.  491;  Davidtom  r.  Nebaker,  21  Ind. 
334;  83  Am.  Dec.  350,  and  note;  notes  to  Kingsland  t.  Forrtgt,  52  Am.  Dec. 
234;  Eiana  v.  TaUm,  11  Am.  De&  723;  and  Lu  v.  OilUf  21  Am.  Oee.  47ft 
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Prohibition — Naturb  ot  the  Writ  Generally. — A  writ  of  prohibltioa 
thould  not  be  granted  except  in  cases  of  usurpation  or  abase  of  power, 
and  not  then  aniess  the  other  remedies  provided  by  law  are  inadeqoate 
to  afford  full  relief. 

Prohibition — When  the  Writ  Does  Not  Lib. — Errors  of  an  inferior  conrt 
in  the  exercise  of  its  admitted  jurisdiction,  as  in  dismissing  a  case,  or 
deciding  that  it  has  been  transferred  to  a  federal  court,  are  properly 
reviewable  on  appeal  and  do  not  justify  a  resort  to  the  extraordinary 
remedy  of  prohibition. 

Prohibition,  Questions  Not  Revibwablb  in  Proceedinqs  to  Obtain 
Writ  of. — The  question  whether  a  case  has  been  transferred  from  • 
state  to  a  federal  conrt  can  be  finally  determined  only  in  the  latter 
court,  and  therefore  cannot  be  raised  in  proceedings  to  obtain  from 
the  supreme  court  of  the  state  a  writ  of  prohibition  to  restrain  the  trial 
of  the  case  in  the  state  court,  from  which  it  is  alleged  to  have  been 
transferred. 

Prohibition,  Title  to  Office  Not  Triable  in  Proceedings  to  Obtain 
Writ  of. — The  validity  of  the  acts  of  an  officer  de  facto  cannot  be  ques* 
tioned  by  an  application  for  a  writ  of  prohibition  to  restrain  those  acts, 
but  only  by  a  direct  proceeding  in  quo  warranio  to  determine  his  right 
to  hold  the  office. 

Offices  Created  bt  Unconstitutional  Law,  Persons  Filling  Arb 
Usurpers. — An  office  which  it  is  attempted  to  create  by  an  unconsti* 
tutional  law  has  no  legal  existence,  and  is  without  any  validity.  Any 
person  who  undertakes  to  fill  such  a  pretended  office,  whether  by  ap« 
pointment  or  otherwise,  is  a  usurper,  whose  acts  are  absolutely  null  and 
void,  and  may  be  questioned  by  any  private  suitor,  in  any  kind  of  an 
action  or  proceeding. 

OmcER  Db  Facto,  Who  Is. — An  officer  de  facto  is  one  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as  they  involve  the  interests  of  the  pnb- 
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lie  and  third  persons,  where  the  duties  of  the  office  were  exercised; 
1.  Withoat  a  known  appointment  or  election,  but  under  such  circnm* 
stances  of  reputation  or  anquiescence  as  were  calculated  to  indnce  peo- 
ple, without  inquiry,  to  submit  to  or  invoice  his  action,  supposing  him 
to  be  the  officer  he  assumed  to  be;  2.  Under  color  of  a  known  and 
ralid  appointment  or  election,  but  where  the  officer  had  failed  to  con- 
form to  some  precedent  requirement  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  the  like;  3.  Under  color  of  a  known  election  or  ap- 
pointment, void  because  the  officer  was  not  eligible,  or  because  there 
vaa  a  want  of  power  in  the  electing  or  appointing  body,  or  by  reason  of 
some  defect  or  irregularity  in  its  exercise;  such  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  public;  4.  Under  color  of  an 
election  or  appointment  by,  or  pursuant  to,  a  public  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such. 
Otficb,  Title  to,  When  Not  Collatbballt  Ihfkaohablb. — Where  an 
office  has  been  legally  created,  and  the  illegality,  if  any,  of  the  incnm- 
bent's  tenure  consists  merely  in  the  fact  that  his  appointment  was  an 
attempt  to  fill  such  office  in  a  way  not  authorized  by  law,  be  will,  if  his 
right  to  perform  the  duties  of  the  office  has  been  generally  acquiesced 
in  and  recognized  by  the  public,  be  deemed  a  de  facto  officer,  and  there- 
fore his  title  cannot  be  indirectly  questioned  in  a  proceeding  to  obtain 
a  writ  of  prohibition  to  prevent  him  from  doing  an  official  aot> 

Application  for  a  writ  of  prohibition. 

A.  C.  Ellis,  for  the  petitioner. 

Wren  and  Cheney,  and  Henry  Rives,  for  the  respondent. 

*®  Hawley,  C.  J.  This  is  an  application  by  the  petitioner 
for  a  writ  of  prohibition  to  prevent  the  trial  of  the  case  of 
Walcott  V.  Watson,  in  the  district  court  of  White  Pine  county. 

1.  Petitioner  claims  that  the  court  has  no  jurisdiction  to 
try  the  case:  1.  Because  it  has  been  dismissed;  2.  That  if 
not  dismissed,  it  has  been  transferred  to  the  circuit  court  of 
the  United  States. 

The  writ  of  prohibition  is  an  extraordinary  remedy,  and 
should  be  issued  only  in  cases  of  extreme  necessity.  Before 
it  should  issue,  it  must  appear  that  the  petitioner  has  applied 
to  **  the  inferior  tribunal  for  relief.  The  object  of  the  writ 
is  to  restrain  inferior  courts  from  acting  without  authority  of 
law  in  cases  where  wrong,  damage,  and  injustice  are  likely  to 
follow  from  such  action.  It  does  not  lie  for  grievances  which 
may  be  redressed  in  the  ordinary  course  of  judicial  proceed- 
ings, by  appeal.  It  is  not  a  writ  of  right,  but  one  of  sound 
judicial  discretion,  to  be  issued  or  refused  according  to  the 
facts  and  circumstances  of  each  particular  case.  Like  all 
other  prerogative  writs,  it  is  to  be  used  with  caution  and  for- 
bearance, for  the  furtherance  of  justice,  and  securing  order 
and  regularity  in  judicial  proceedings  in  cases  where  none  of 
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the  ordinary  remedies  provided  by  law  are  applicable.  The 
writ  should  not  be  granted  except  in  cases  of  a  usurpation  or 
abuse  of  power,  and  not  then,  unless  the  other  remedies  pro- 
vided by  law  are  inadequate  to  afford  full  relief.  If  the  in- 
ferior court  has  jurisdiction  of  the  subject  matter  of  the 
controversy  and  only  errs  in  the  exercise  of  its  jurisdiction, 
this  will  not  justify  a  resort  to  the  extraordinary  remedy  by 
prohibition. 

The  district  court  has  unquestioned  jurisdiction  of  the  sub- 
ject matter  of  the  action  of  Walcott  v.  Watson.  Petitioner^ 
after  submitting  her  cause  to  the  jurisdiction  of  that  courts 
sought  to  dismiss  the  action.  A  controversy  arose  as  to 
whether  or  not  the  action  was  dismissed  before  the  filing  of 
defendant's  answer  setting  up  a  counterclaim.  This  was  a 
question  for  the  district  court  to  decide.  It  may  have  erred 
in  deciding  it  adversely  to  petitioner;  but  if  it  did,  the  peti- 
tioner would  have  redress  by  an  appeal  to  this  court,  if  the 
final  judgment  should  be  rendered  against  her.  The  same 
principle  applies  to  the  second  ground  relied  upon.  It  wa» 
within  the  jurisdiction  of  the  court  to  determine  whether  or 
noi  the  case  had  been  transferred.  If  the  court  erred  in  it» 
ruling  upon  this  question,  petitioner  could  have  redress  in  the 
same  manner,  by  appeal,  or  she  might  apply  by  petition  to 
the  circuit  court  of  the  United  States  to  have  the  case  trans- 
ferred— a  proceeding  involving  but  little,  if  any,  greater  ex- 
pense or  delay  than  will  be  incurred  by  this  application. 
Moreover,  that  question  ought  not  to  be  raised  by  this  ex- 
traordinary remedy  in  this  court.  The  decision  thereon  would 
not  be  final.  If  it  was  considered  and  decided  by  this  court 
that  the  cause  was  transferred,  the  circuit  court  might,  when 
it  came  up  in  that  court,  decide  otherwise,  and  send  it  back 
to  the  state  court  for  trial.  It  is  a  principle  **  which  lies  at 
the  very  foundation  of  the  law  of  prohibition  that  the  juris- 
diction is  strictly  confined  to  cases  where  no  other  remedy 
exists;  and  it  has  always  been  held  to  be  a  suflBcient  reason 
to  refuse  to  issue  the  writ  where  it  clearly  appears  that  tho 
petitioner  therefor  has  another  plain,  speedy,  and  adequate 
remedy  at  law. 

In  Mastin  v.  Sloan,  98  Ma  252,  after  a  temporary  injunc- 
tion was  dissolved  in  an  action  brought  by  an  administrator^ 
the  defendant  therein  moved  for  an  assessment  of  damages  on 
the  injunction  bond.  During  the  proceedings  a  new  admin- 
istrator was  substituted.     One  of  the  sureties  on  the  injunc- 
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tion  bond  instituted  this  proceeding,  and  applied  for  a  writ 
of  prohibition  to  prevent  the  court  from  proceeding  any 
further  upon  the  motion  for  damages,  on  the  ground  that  the 
original  suit  had  abated,  and  the  jurisdiction  of  the  court 
terminated.  The  court  said:  "This  is  plainly  no  case  for  the 
issuance  of  a  writ  of  prohibition.  Should  the  trial  court  enter 
a  finding  and  judgment  for  damages  against  petitioner  and 
the  other  sureties  on  the  injunction  bond,  any  one  of  them 
aggrieved  may  review  that  result  by  appeal  or  writ  of  error, 
on  taking  proper  steps  to  that  end.  Any  error  that  the  court 
may  make  in  determining  the  proper  limits  of  its  jurisdiction 
in  the  premises  can  be  effectively  corrected  by  any  of  the 
usual  modes  of  reviewing  judgments.  The  writ  of  prohibition 
should  issue  only  in  circumstances  where  the  ordinary  reme- 
dies are  inadequate  to  the  ends  bf  justice.  Where,  as  here, 
an  appeal  or  writ  of  error  furnishes  a  complete  and  effective 
remedy  for  an  error  of  the  court  below  prejudicial  to  the  rights 
of  a  party,  this  extraordinary  remedy  should  be  denied":  See, 
also,  People  v.  District  Courts  11  Col.  574;  Buskirk  v.  Judge 
Circuit  Courty  7  W.  Va.  91;  Fleming  v.  Commissioners,  31 
W.  Va.  619;  Supervisors  v.  Wingfield,  27  Gratt.  333;  State  v. 
Eouston,  40  La.  Ann.  393;  8  Am.  St.  Rep.  532;  State  v. 
Righior,  40  La.  Ann.  839;  Wilson  v.  Berkstresser^  45  Mo.  283; 
People  V.  Westhrook^  89  N.  Y.  152;  Turner  v.  Mayor  etc.  78  Ga. 
687;  People  v.  Wayne  Circuit  Court,  11  Mich.  403;  83  Am. 
Dec.  754;  People  v.  Hills,  5  Utah,  410;  Powelson  v.  Lockwoodf 
82  Cal.  615;  High  on  Extraordinary  Legal  Remedies,  sec. 
765  et  seq. 

2.  Petitioner  next  contends  that  the  writ  should  be  issued 
to  prohibit  respondent,  Wells,  from  acting  as  judge  upon  the 
trial  of  said  cause,  upon  the  ground  that  he  is  not  one  of  the 
•■  district  judges  authorized  to  try  cases  in  the  district  court 
of  the  state  of  Nevada;  that  he  is  acting  as  a  judge  without 
any  authority  of  law;  that  he  has  in  defiance  of  law  and 
without  any  jurisdiction,  "usurped  the  authority  and  power 
to  try  said  cause,  in  that  the  law  under  which  he  was  ap- 
pointed and  commissioned  by  the  governor  is  wholly  void, 
and  of  no  effect." 

On  the  other  hand  it  is  claimed  that  the  right  of  respond- 
ent. Wells,  to  exercise  and  perform  the  functions  of  a  district 
judge,  and  his  title  to  the  office  of  district  judge,  cannot  b« 
raised,  tried,  or  determined  in  this  proceeding;  that  the  con- 
stitutionality of  the  act  of  the  legislature  under  which  he  was 
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appointed  to  the  office  is  not  involved,  and  cannot  be  attacked, 
and  should  not  be  considered  or  decided  herein;  that  the 
validity  of  the  act,  in  so  far  as  it  involves  respondent's  title 
to  the  office,  can  only  be  considered  and  determined  in  pro- 
ceedings in  the  nature  of  quo  warranto,  instituted,  as  provided 
by  statute,  for  the  purpose  of  determining  his  right  to  hold 
said  office;  that  until  such  a  proceeding  is  instituted,  and 
until  it  is  decided  therein  that  he  has  no  right  or  title  to  the 
office,  he  is,  as  to  third  persons  and  the  public,  at  least,  a  de 
facto  officer;  and  that  all  his  acts  as  such  are  valid  and  bind- 
ing, and  that  there  is  no  valid  reason  why  he  should  not  be 
permitted  to  try  petitioner's  case,  as  well  as  the  cases  of  other 
litigants  pending  in  the  court  over  which  he  presides.  Which 
contention  is  correct?  First  let  us  consider  the  facts  upon 
which  the  respective  claims  are  based. 

The  act  supplemental  to,  and  amendatory  of,  an  act  entitled 
»*An  Act  to  redistrict  the  state,"  etc.,  approved  March  4, 1885, 
was  approved  March  12,  1889;  and  section  1  of  said  act  reads 
as  follows:  "The  number  of  district  judges  in  the  judicial 
district  of  the  state  of  Nevada  shall,  from  and  after  the  paa- 
Bage  of  this  act,  be  four;  and  the  governor  of  said  state  shall, 
immediately  upon  the  passage  of  this  act,  appoint  a  district 
judge  from  said  judicial  district  to  hold  such  office  under  such 
appointment  until  the  next  general  election,  when  four  district 
judges  from  said  judicial  district  shall  be  elected":  Stats,  of 
1889  1 22.  There  was  at  the  time  of  the  passage  of  this  act  a 
district  court  legally  constituted,  constitutionally  organized, 
and  existing  by  virtue  of  law,  to  be  held  in  every  county  of 
the  state.  The  office  of  district  judge  also  legally  existed. 
There  was  but  one  judicial  district  for  the  entire  state,  but 
one  district  court,  and  one  judicial  officer  in  connection  there- 
with  to  be  **  filled,  to  wit,  the  office  of  district  judge  of  the 
district  court  of  the  state  of  Nevada.  This  office  was  then 
filled  by  three  district  judges,  each  having  equal  and  coex- 
tensive and  concurrent  jurisdiction  and  power  throughout  the 
state  to  hold  the  district  court  in  any  county,  and  to  exercise 
and  perform  the  powers,  duties,  and  functions  of  the  court, 
and  all  other  duties  pertaining  to  the  office  of  district  judge. 
These  judges  were  authorized  to  elect  a  presiding  judge,  who 
had,  among  other  things,  the  power  to  direct  the  district  judges 
to  hold  court  in  the  several  counties  as  the  public  business 
might  require:  Stats,  of  1885,  60;  State  y.  AthertoHf  19  Nev. 
332. 
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The  legislature,  in  1889,  deeming  it  to  be  necessary  for  the 
proper  and  speedy  transaction  of  judicial  business  in  the  dis- 
trict court,  and  believing  that  they  were  authorized  to  increase 
the  number  of  district  judges,  passed  the  act  in  question,  au- 
thorizing the  governor  to  appoint  another  judge.  This  act 
did  not  create  any  new  court  or  new  otficer.  It  simply  pro- 
vided for  an  increase  of  judges.  There  were  to  be  more 
officers — an  additional  district  judge  to  preside  in  the  district 
court,  and  perform  the  functions  and  exercise  the  powers  of  a 
district  judge  throughout  the  state.  The  governor,  pursuant 
to  the  provisions  of  the  supplemental  act,  appointed  and  com- 
missioned the  respondent  as  a  district  judge.  There  was  no 
first,  second,  third,  or  fourth  judge.  But  there  were  four  dis- 
trict judges,  each  commissioned  to  fill  the  one  office  of  district 
judge;  each,  apparently  at  least,  authorized  to  hold  court,  not 
in  any  particular  county,  but  in  each  and  every  county  in 
the  state.  We  are  bound  to  take  judicial  notice  of  the  fact 
that  after  respondent  was  commissioned  and  sworn  into  office 
he  was  assigned  by  the  presiding  judge  of  the  judicial  district 
to  hold  the  district  court  in  the  county  of  White  Pine,  and 
certain  other  counties;  that  immediately  thereafter  he  com- 
menced to  discharge  the  duties  pertaining  to  the  office  of  dis- 
trict judge;  and  that  for  more  than  a  year  past  he  has  been 
recognized  by  the  state  and  county  officers,  and  by  the  people 
of  this  state,  as  one  of  the  district  judges,  and  that  his  right 
to  perform  the  duties  of  the  office  of  district  judge,  and  re- 
ceive the  salary  pertaining  thereto,  has  never  been  questioned 
until  this  proceeding  was  instituted.  It  is  a  general  rule,  of 
universal  application,  that  the  acts  of  an  officer  de  facto  are 
valid  and  binding  as  to  third  persons  and  the  public,  and 
cannot  be  questioned  except  in  a  **  direct  proceeding  insti- 
tuted  for  that  purpose  by  quo  warranto. 

In  Coyle  v.  Commonwealth,  104  Pa.  St.  130,  the  defendant, 
on  trial  for  murder,  contended  that  the  judge  was  acting  un- 
der an  unconstitutional  law,  and  that  he  had  no  jurisdiction 
to  try  the  case.  The  supreme  court  said:  "The  question 
sought  to  be  raised  by  the  prisoner's  special  plea  to  the  juris- 
diction is  not  properly  before  us.  The  rightful  authority  of 
a  judge,  in  the  full  exercise  of  his  public  judicial  functions, 
cannot  be  questioned  by  any  merely  private  suitor,  nor  by 
any  other,  excepting  in  the  form  especially  provided  by  law. 
A  judge  de  facto  assumes  the  exercise  of  a  part  of  the  preroga- 
tive of  sovereignty,  and  the  legality  of  that  assumption  is 
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open  to  the  attack  of  the  sovereign  power  alone.  If  the 
question  may  be  raised  by  one  private  suitor,  it  may  be  raised 
by  all;  and  the  administration  of  justice  would,  under  such 
(Jircumstances,  prove  a  failure.  It  is  not  denied  that  Judge 
McLean  was  a  judge  de  facto,  and  if  so,  he  is  a  judge  de  jure 
as  to  all  parties  except  the  commonwealth.  The  attorney 
general,  representing  the  sovereignty  of  the  state,  by  a  writ  of 
quo  warranto,  might  properly  present  this  constitutional  ques^ 
tion  for  our  consideration,  but  it  cannot  come  before  us  from 
any  other  source,  or  in  any  other  form":  See  also,  to  the 
same  effect,  Clark  v.  Commonwealth,  29  Pa.  St.  129;  Common- 
wealth V.  McComhs,  56  Pa.  St.  436;  People  v.  Sassovich,  29  Cal. 
485;  Buckner  v.  Veuve,  63  Cal.  304;  Carleton  v.  People,  10 
Mich.  251;  People  v.  White,  24  Wend.  524;  Fowler  v.  Behee, 
9  Mass.  231;  6  Am.  Dec.  62;  Sheehan's  Case,  122  Mass.  445; 
23  Am.  Rep.  374;  Commonwealth  v.  Taher,  123  Mass.  253;  In 
re  Boyle,  9  Wis.  264;  State  v.  Bloom,  17  Wis.  521;  Ex  parte 
Johnson,  15  Neb.  512;  Trumho  v.  People,  75  111.  565:  State  v. 
Meehan,  45  N.  J.  L.  192;  State  v.  Vickers,  51  N.  J.  L.  180;  14 
Am.  St.  Rep.  675;  Keith  v.  State,  49  Ark.  442;  State  v.  FiUler^ 
96  Mo.  167;  In  re  Cleveland,  51  N.J.  L.  311;  Jewell  v.  QUbert,^ 
64  N.  H.  14;  10  Am.  St.  Rep.  357;  Baker  v.  State,  69  Wis.  37; 
Hull  V.  Superior  Court,  63  Cal.  177. 

But  petitioner  contends  that  respondent  is  not  d^de  facto 
oflBcer;  that  the  conditions  necessary  to  constitute  such  an 
officer  do  not  exist;  that  there  is  no  office  to  be  filled;  that  it 
is  a  legal  impossibility  for  a  fourth  judge  to  fill  the  office  of 
district  judge,  "because  the  office  has  always  been  full,"  and 
that  for  these  reasons  the  rule  above  stated  has  no  application 
to  this  case.  We  admit  that  there  can  be  no  officer,  either 
dejure  or  de  facto,  if  there  be  no  office  to  fill;  that  an  office 
attempted  to  be  created  **  by  an  unconstitutional  law  has 
no  legal  existence,  is  without  any  validity,  and  that  any  per- 
son attempting  to  fill  such  a  pretended  office,  whether  by  ap- 
pointment or  otherwise,  is  a  usurper,  whose  acts  would  be 
absolutely  null  and  void,  and  could  be  questioned  by  any 
private  suitor,  in  any  kind  of  an  action  or  proceeding.  It 
•would  be  a  misnomer  of  terms  to  call  a  person  an  "  officer" 
who  holds  no  office.  A  public  office  cannot  exist  without  au- 
thority of  law.  An  office  cannot  be  created  by  an  unconsti- 
tutional act,  for  such  an  act  is  no  law.  It  confers  no  rights, 
imposes  no  duties,  affords  no  protection,  furnishes  no  shield, 
and  gives  no  authority.     It  is  in  legal  contemplation  to  be 
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regarded  as  never  having  been  possessed  of  any  legal  force  or 
■effect,  and  is  always  to  be  treated  as  though  it  never  existed: 
State  V.  Tufly,  20  Nev.  428;  19  Am.  St.  Rep.  374;  Norton  v. 
-Shelby  Co.,  118  U.  S.  442.  If,  therefore,  the  contention  of 
<5oun8el  for  petitioner  has  any  solid  foundation  for  its  support, 
the  conclusions  to  be  drawn  therefrom  should  be  sustained. 
But  if  the  contention  is  wholly  unsupported  and  unwarranted 
by  the  facts,  then  the  entire  fabric  upon  which  the  claim  is 
made  must  fall,  it  having  nothing  to  support  it. 

The  case  of  Ex  parte  Roundtree,  51  Ala.  42,  wherein  a  writ 
of  prohibition  was  issued  to  a  circuit  judge  to  prohibit  him 
from  proceeding  in  a  case,  is  relied  upon  by  petitioner's  coun- 
sel to  sustain  his  position.  That  case,  however,  is  wholly 
different  in  its  facts,  and  is  plainly  distinguishable  from  this. 
There,  the  legislature  of  Alabama  passed  an  act,  by  its  terms 
creating  a  new  court,  to  be  known  as  the  **  law  and  equity 
court  of  Morgan  county,"  and  provided  "  that  the  judge  of 
the  fourth  judicial  circuit  of  Alabuma  shall  be  the  judge  of 
«aid  court  of  law  and  equity."  This  act  was  held  to  be  un- 
<;onstitutional  because  it  took  from  the  qualified  electors  of 
Morgan  county  the  power  of  electing  a  judge.  The  court  at- 
tempted to  be  created  by  an  unconstitutional  law  had  no  legal 
existence.  Here,  the  district  court  in  which  respondent  is 
presiding  had  a  legal  existence  prior  to,  and  at  the  time  of,  his 
appointment,  and  was  not  created  by  virtue  of  the  act  author- 
izing his  appointment.  We  refer  to  two  other  decisions,  sim- 
ilar to  the  Alabama  case,  for  the  purpose  of  illustrating  the 
particular  character  of  cases  to  which  the  argument  of  peti- 
tioner's counsel  would  apply,  and  to  show  the  distinction  in 
the  facts  between  such  cases  and  the  one  under  consideration. 

•''  The  legislature  of  Kentucky  attempted  in  an  unconsti- 
tutional manner  to  abolish  the  constitutional  court  of  appeals, 
and  to  create  a  new  court  of  appeals,  in  direct  violation  of  the 
plain  provisions  of  the  constitution  of  the  state.  The  consti- 
tutional court  of  appeals,  in  Hildreth  v.  Mclntire,  1  J.  J. 
Marsh.  206,  19  Am.  Dec.  61,  held  that  there  could  be  but  one 
court  of  appeals,  and  that  such  a  thing  as  a  de  facto  court  of 
appeals  could  not  exist  under  the  constitution,  and  as  no 
such  court  existed,  the  gentlemen  appointed  to  preside  over 
«uch  a  court  were  not  de  facto  oflScers.  In  Norton  v.  Shelby 
Co.,  118  U.  S.  426,  on  writ  of  error  from  the  supreme  court  of 
Tennessee  to  the  supreme  court  of  the  United  States,  the  legis- 
lature had  attempted,  by  an  unconstitutional  act,  to  abolish 
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what  was  known  as  the  "quarterly  court,**  composed  of  the 
justices  of  the  peace  of  Shelby  county,  and  to  create  in  its 
stead  a  board  of  commissioners  consisting  of  three  members, 
it  was  held  that  as  this  board  of  commissioners  never  had  a 
lawful  existence,  the  members  thereof  were  not  de  facto  oflB- 
cers,  and  that  all  the  acts  of  the  pretended  board  were  null 
and  void.  The  distinction  in  the  facts  between  the  cases  re- 
ferred to  and  the  present  one  is  so  clear,  plain,  and  manifest, 
that  no  one  ought  to  be  misled  in  applying  the  legal  princi- 
ples which  control  the  respective  class  of  cases.  In  each  of 
the  cases  referred  to  no  court  or  oflBce  known  to  the  law  ex- 
isted to  be  filled  by  anyone.  Here  the  court  and  the  oflSce 
existed  by  virtue  of  the  constitution  and  a  valid  law.  There 
the  right  of  the  pretended  ofiQcers  to  perform  the  functions  of 
the  pretended  office  was  not  admitted  by  anyone,  but,  on  the 
contrary,  was  directly  disputed  and  drawn  in  question  when 
the  respective  persons  attempted  to  act.  In  Norton  v.  Shelby 
Co.,  118  U.  S.  426,  the  members  of  the  quarterly  court  not 
only  denied  the  right  of  the  supervisors  to  act,  but  instituted 
proceedings  by  quo  warranto  to  remove  them  from  office;  and 
such  proceedings  were  pending  in  the  courts  at  the  time  the 
acts  under  review  in  that  case  were  performed.  Here  the  right 
of  respondent  to  act  as  district  judge  was  never  disputed,  and 
bis  authority  to  act  was  publicly  recognized  and  acquiesced  in. 
What  constitutes  a  de  facto  officer?  This  court,  in  Mallett 
v.  Uncle  Sam  etc.  M.  Co.,  1  Nev.  197,  90  Am.  Dec.  484,  said 
that  an  officer  de  facto  is  on  the  one  hand  distinguished  from 
a  mere  usurper  of  the  office,  and  on  the  other  hand  from  an 
officer  de  jure.  In  Meagher  v.  Storey  Co.,  5  Nev.  245,  it  was 
said  that  acts  performed  *®  by  a  city  recorder  as  a  commit- 
ting magistrate,  though  the  statute  authorizing  him  to  so  act 
is  unconstitutional  and  void,  are  to  be  regarded  as  the  acts  of 
a  de  facto  officer,  and  valid  as  to  third  persons  and  the  pub- 
lic. In  State  v.  Curtis,  9  Nev.  338,  we  had  occasion  to  examine 
and  discuss  to  a  limited  extent  the  question  as  to  wliat  con- 
stitutes an  officer  de  facto.  The  rules  taken  from  the  au- 
thorities were  there  announced  as  follows:  1.  One  who  has  the 
reputation  of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a  good  officer  in  point  of  law;  2.  One  who  actually  per- 
forms the  duties  of  an  office,  with  apparent  right,  and  under 
claim  and  color  of  an  appointment  or  election;  3.  One  who 
has  the  color  of  right  or  title  to  the  office  he  exercises;  4.  One 
who  has  the  apparent  title  of  an  officer  de  jure. 


July,"  1890]  Walcott  v.  Wells.  487 

In  State  v.  Carroll,  38  Conn.  471,  9  Am.  Rep.  409,  Chief 
Justice  Butler  gave  the  following  complete  definition  of  a  da 
facto  officer:  "An  officer  de  facto  is  one  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy 
and  justice,  will  hold  valid  so  far  as  they  involve  the  interests 
of  the  public  and  third  persons,  where  the  duties  of  the  office 
were  exercised:  1.  Without  a  known  appointment  or  election, 
but  under  such  circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people,  without  inquiry,  to  sub- 
mit to  or  invoke  his  action,  supposing  him  to  be  the  officer  he 
assumed  to  be;  2.  Under  color  of  a  known  and  valid  appoint- 
ment or  election,  but  where  the  officer  had  failed  to  conform 
to  some  precedent  requirement  or  condition,  as  to  take  an 
oath,  give  a  bond,  or  the  like;  3.  Under  color  of  a  known 
election  or  appointment,  void  because  the  officer  was  not  eli- 
gible, or  because  there  was  a  want  of  power  in  the  electing  or 
appointing  body,  or  by  reason  of  some  defect  or  irregularity  in 
its  exercise,  such  ineligibility,  want  of  power,  or  defect  being 
unknown  to  the  public;  4.  Under  color  of  an  election  or 
appointment  by  or  pursuant  to  a  public  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such."  This  definition  has 
been  accepted,  approved,  and  followed  in  its  entirety  in  all  the 
numerous  subsequent  cases  where  the  question  has  been  dis- 
cussed, and  was  refererd  to  with  approbation  by  this  court  in 
State  V.  Blossom,  19  Nev.  317. 

In  Taylor  v.  Skrine,  3  Brev.  516,  decided  in  1815,  it  was 
sought  to  set  aside  ••  a  decree  on  the  ground  that  it  was 
made  by  a  person  who  was  not  constitutionally  qualified  to 
preside  as  judge.  There  was  an  act  in  South  Carolina  au- 
thorizing the  governor  to  appoint  and  commission  some  fit 
and  proper  person  to  sit  as  judge  in  case  any  of  the  judges  on 
the  circuit  should  happen  to  be  sick  or  unable  to  hold  the 
court  in  his  circuit.  The  judge  who  made  the  decree  was 
appointed  pursuant  to  the  provisions  of  that  act.  After  the 
rendition  of  the  decree  the  act  was  declared  void  by  a  deci- 
sion of  the  supreme  court.  The  question  was  whether  all  the 
acts  of  the  judge  so  appointed  were  necessarily  void.  The 
court  in  answering  this  question  said:  "The  judge  in  this 
case  acted  under  color  of  legal  authority.  He  had  a  com- 
mission under  the  seal  of  the  state,  signed  by  the  governor^ 

and  authorized  by  an  act  of  the  legislature The  public 

acts  of  officers  de  facto  are  often  valid,  although  the  authority 
under  which  they  act  is  void.     Public  convenience  as  well  as 
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public  justice  requires  that  they  should  be  supported.  It 
would  lead  to  incalculable  mischief  if  all  the  proceedings  un- 
der the  several  judges  who  have  been  thus  appointed  should 
be  declared  null  and  void." 

The  cases  of  State  v.  Carroll,  38  Conn.  471,  9  Am.  Rep.  409, 
and  Ex  parte  Strang,  21  Ohio  St.  610,  are  similar  in  their  facts 
to  that  of  Taylor  v.  Skrinej  3  Brev.  516,  the  difference  being 
only  that  in  the  South  Carolina  case  the  law  authorizing  the 
appointment  of  a  temporary  judge  had  been  declared  uncon- 
stitutional before  the  decision  in  Taylor  v.  Shrine,  3  Brev.  516, 
was  rendered,  and  in  the  other  cases  the  court  declined  to  pass 
upon  the  constitutional  question,  holding  it  to  be  unnecessary 
so  to  do,  as  the  temporary  presiding  judge  was  at  least  a  de 
facto  officer,  and  that  his  acts  were  valid  and  binding  as  to 
the  public  and  third  persons.  We  are  of  opinion  that  the 
facts  of  the  present  case  bring  respondent  clearly  within  the 
definition  of  a  de  facto  officer,  as  given  in  State  v.  Curtis,  9 
Nev.  338,  and  State  v.  Carroll,  38  Conn.  471,  9  Am.  Rep.  409, 
even  if  the  act  authorizing  his  appointment  is  unconstitu- 
tional, and  that  the  case  comes  clearly  within  the  principle 
of  law  as  stated  in  the  three  cases  above  quoted  from  or  re- 
ferred to.  In  those  cases  the  office  was  full.  There  was  no 
vacancy.  The  law  authorizing  the  appointment  of  a  temporary 
judge  had  either  been  declared  unconstitutional,  or,  for  the  pur- 
pose of  the  decisions,  admitted  to  be  unconstitutional.  The 
temporary  judge  acted  in  the  place  of  the  judge  de  jure,  un- 
der color  of  authority  derived  from  an  unconstitutional  *• 
statute  by  virtue  of  his  commission,  etc.  Here  respondent 
did  not  take  the  place  of  either  of  the  three  other  judges,  for 
there  was  no  separate  place  for  either  to  fill,  except  by  the 
assignment  of  the  presiding  judge.  He  was  acting  by  virtue 
of  his  commission,  in  his  own  right  by  the  consent  of  the 
other  judges,  and  was  assigned  to  the  place  by  the  presiding 
judge,  and  was  the  only  judge  presiding  in  the  district  court 
of  the  state  in  and  for  the  county  of  White  Pine.  He  acted 
as  a  district  judge,  filled  the  office,  and  presided  in  court,  un- 
der as  much  color  of  authority  as  either  of  the  temporary 
judges  in  the  cases  referred  to.  Why  should  not  the  same 
shield  of  protection  to  the  public  be  given  to  his  acts? 

"The  doctrine  which  gives  validity  to  acts  of  officers  de 
facto,  whatever  defects  there  may  be  in  the  legality  of  their 
appointment  or  election,  is  founded  upon  considerations  of 
policy  and  necessity,  for  the  protection  of  the  public  and  in- 
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dividuals  whose  interests  may  be  effected  thereby.  Offices 
are  created  for  the  benefit  of  the  public,  and  private  parties 
are  not  permitted  to  inquire  into  the  title  of  persons  clothed 
•with  the  evidence  of  such  offices,  and  in  apparent  possession 
of  their  powers  and  functions.  For  the  good  order  and  peace 
of  society,  their  authority  is  to  be  respected  and  obeyed  until, 
in  some  regular  mode  prescribed  by  law,  their  title  is  investi- 
gated and  determined.  It  is  manifest  that  endless  confusion 
would  result  if,  in  every  proceeding  before  such  officers,  their 
title  could  be  called  in  question":  Norton  v.  Shelby  Co.^  118 
U.  S.  441. 

In  Leach  v.  People^  122  111.  420,  the  legislature  having 
passed  an  act  in  violation  of  the  constitution  of  the  state  of 
Illinois,  taking  the  management  of  county  affairs  under  town- 
ship organizations  from  the  supervisors  of  the  several  towns, 
consisting  of  fifteen  members,  and  vesting  the  same  in  a  board 
of  supervisors  consisting  of  only  five  members,  it  was  con- 
tended, as  it  is  contended  here,  that  there  was  no  de  jure  office 
for  the  supervisors  to  fill;  and  Norton  v.  Shelby  Co.,  118  U.  S. 
441,  was  relied  upon  to  sustain  this  position.  Chief  Just'ce 
•Sheldon,  speaking  for  a  majority  of  the  members  of  the  su- 
preme court,  in  answer  to  this  contention  said:  "  Whatever 
township  organization  prevails,  there  is  in  every  county  a 
board  of  supervisors  for  the  transaction  of  the  affairs  of  the 
coupty.  The  act  in  question  merely  changed  the  number  of 
the  members  of  the  board  from  fifteen  to  five,  and  the  mode  of 
election  from  towns  ®*  singly  to  two  or  more  unitedly,  and 
the  term  of  office.  Nothing  was  added  to,  or  taken  from,  the 
powers  or  duties  of  the  board. 

After  the  passage  of  the  act  there  still  remained  the  board 
of  supervisors  of  Wayne  county,  the  official  body  for  the  man- 
agement of  the  county's  affairs,  and  the  persons  elected  as 
members  under  the  act  went  on,  under  the  sanction  of  the 
statute,  and  exercised  the  powers  and  duties  of  the  board  of 
supervisors  of  Wayne  county  without  question.  There  was 
no  rival  board,  but  it  was  the  sole  acting  board  of  supervisors 
in  Wayne  county."  There  was  all  the  while  the  legally  es- 
tablished office  or  official  body  of  the  board  of  supervisors.  It 
appeared  in  that  case  that  the  new  members  of  the  board  were 
elected  in  pursuance  of  the  act,  and  entered  upon  the  duties 
of  their  office,  and  went  on  and  exercised  the  powers  and  du- 
ties of  the  board  of  supervisors  of  Wayne  county  for  years, 
without  question  of  their  right  to  do  so.     They  had  the  sole 
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management  and  transaction  of  the  affairs  of  the  county,  and 
did  all  the  official  legislative  business  of  the  county  (just  as 
respondent,  Wells,  had  the  sole  management  of  the  affairs  of 
the  district  court  in  White  Pine  county,  and  did  all  the  judi- 
cial business  of  the  county  that  was  done).  There  was  no 
other  oflBcial  body  ready  and  willing  to  do  it.  Upon  this 
state  of  facts,  the  court  said:  "They  were  recognized  and 
acquiesced  in  by  all  the  public  as  the  board  of  supervisors  of 
Wayne  county;  and  to  hold  their  acts  to  be  invalid  would  be 
most  disastrous  to  the  public  interest  and  that  of  individuals 
who  were  justified  in  relying  upon  their  acts  as  the  acts  of  the 
board  of  supervisors  of  the  county.  There  are  present  here 
all  the  elements  which,  from  considerations  of  public  policy, 
and  for  the  avoiding  of  public  inconvenience,  have  been  recog- 
nized as  going  to  make  up  the  character  of  de  facto  officers, 
whose  acts  should  be  held  valid  as  officers  by  virtue  of  an 
election  as  such,  under  an  act  of  the  legislature;  reputation 
of  being  public  officers,  and  public  belief  of  their  being  such; 
public  recognition  thereof,  and  public  acquiescence  therein; 
an  action  as  such  unquestioned,  during  a  series  of  years,  with 
no  other  body  ready  and  willing  to  act  as  the  board  of  super- 
visors. We  are  therefore  of  opinion  that  this  act  ....  in 
relation  to  the  board  of  supervisors  of  Wayne  county,  evert  if 
it  be  unconstitutional,  was  sufficient  to  give  color  of  title  that 
the  official  board,  elected  and  acting  under  the  law,  were  offi- 
cers de  facto,  and  ®*  that  their  acts  should  be  held  valid  so 
far  as  the  public  and  third  persons  are  concerned. 

In  State  v.  McMartin,  42  Minn.  30,  there  was  an  act  of  the 
legislature  establishing  a  justice's  court  in  one  of  the  wards 
of  the  clly  of  St.  Paul,  and  providing  for  the  election  of  such 
justice  at  the  next  general  city  election.  There  was  a  section 
of  the  act  authorizing  the  mayor  of  the  city  to  appoint  the 
first  justice  to  hold  the  office  until  the  next  election.  Re- 
spondent, McMartin,  was  occupying  the  office  and  performing 
its  duties,  under  appointment  by  the  mayor,  pursuant  to  the 
provisions  of  this  act.  A  civil  action  was  commenced  in  the 
court,  and  the  defendant  therein  applied  for  a  writ  of  prohibi- 
tion to  restrain  McMartin  from  proceeding  in  the  action  on 
the  ground  that  he  was  not  a  justice  of  the  peace,  and  had  no 
authority  to  act  as  such  for  the  reason  that  the  provision  of 
the  act  assuming  to  confer  the  power  on  the  mayor  to  fill  the 
office  by  appointment  is  unconstitutional.  The  court  said: 
"This  part  of  the  act  is  entirely  separate  and  distinct  from 


July,  1890.]  Walcott  v.  Wells.  491 

the  provisions  creating  the  court  or  office,  and  hence,  even  as- 
■uming  that  the  former  is  invalid,  the  latter  are  valid.  We 
have,  then,  a  case  where  the  court  or  office  was  legally  created; 
and  the  illegality,  if  any,  consists  in  an  attempt  to  fill  it  by 
appointment  for  the  period  indicated  in  a  way  not  authorized 
by  the  constitution.  On  these  facts,  according  to  all  the  au- 
thorities, the  respondent  is  a  justice  de  facto.  That  his  title 
to  the  office  cannot  be  tried  on  a  writ  of  prohibition,  but  only 
on  information  in  the  nature  of  quo  warranto^  is  too  well  set- 
tled to  require  discussion,"  Counsel  in  that  case,  as  well  as 
in  the  case  under  consideration,  argued  that  petitioner  had 
no  other  available  remedy  for  the  wrong  and  injustice  that 
was  about  to  be  done  him,  and  that  inasmuch  as  there  must 
be  a  remedy  for  every  wrong,  therefore  a  writ  of  prohibition 
ought  to  be  issued.  But  said  the  court:  "The  fallacy  consists 
in  the  assumption  that  relator  is  threatened  with  any  wrong. 
Respondent  being  a  justice  de  facto,  his  acts  are  as  valid  as 
if  he  was  a  justice  de  jure.  In  fact,  as  to  everybody  except 
the  state,  in  proceedings  by  quo  warranto  to  test  his  right  to 
the  office,  he  is,  in  effect,  a  justice  de  jure.'* 

In  support  of  the  views  we  have  expressed  we  cite  the  fol- 
lowing additional  authorities:  Rives  v.  Pettit,  4  Ark.  582;  In 
re  Ah  Lee,  6  Saw.  410;  Campbell  v.  Commonwealth,  96  Pa.  St. 
344;  *»  Brown  v.  Lunt,  37  Me.  429;  Dugan  v.  Farrier,  47 
N.  J.  L.  885;  Carli  v.  Rhener,  27  Minn.  293;  In  re  Parks,  3 
Mont.  431;  Fitchburg  R.  R.  Co.  v.  Grand  Junction  R.  R.  etc, 
Co.,  1  Allen,  557;  Petersilea  v.  Stone,  119  Mass.  467;  20  Am. 
Rep.  335;  Clark  v.  Fasten,  146  Mass.  45;  People  v.  Staton,  73 
N.  C.  546;  21  Am.  Rep.  479;  Hamlin  v.  Kassafer,  15  Or.  458; 
3  Am.  St.  Rep.  176. 

The  contention  of  petitioner's  counsel  "that,  when  a  law  is 
unconstitutional  under  which  a  person  claims  to  exercise  au- 
thority, that  such  authority  may  be  attacked  and  disregarded 
in  any  form  of  proceedings,"  is  not  sustained  by  reason  or 
authority.  The  legal  existence  of  the  district  court  of  the 
state  of  Nevada,  and  of  the  office  of  district  judge  of  said 
court,  cannot  be  questioned.  Neither  the  court  nor  the  office 
was  created  by  the  act  which  is  claimed  to  be  unconstitutional. 
The  question  raised  in  this  proceeding  is  not,  therefore,  one 
touching  the  jurisdiction  of  the  court;  but  it  is  an  inquiry 
into  the  right  of  a  particular  person  to  hold  the  office  of  dis- 
trict judge,  which  is  a  question  absolutely  distinct  from  that 
of  the  jurisdiction  of  the  court.     The  only  question  that  is 
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before  us  for  consideration,  is  whether  or  not  the  reputed  or 
colorable  authority  required  by  law  to  constitute  an  officer 
de  facto  can  be  derived  from  an  unconstitutional  statute. 

From  a  review  of  the  authorities  bearing  directly  on  the 
question,  it  clearly  appears  that  it  is  sufficient  if  the  oflBcer 
claims  and  holds  the  office  under  some  power  having  color  to 
appoint,  and  that  a  statute,  though  it  should  be  found  repug- 
nant to  the  constitution,  will  give  such  color. 

The  question  of  the  constitutionality  of  the  act  increasing 
the  number  of  district  judges  to  four  will  not  be  considered- 
It  is  not  properly  before  us  for  decision.  It  was  not  discussed 
by  counsel  for  respondent,  and  is  simply  assumed  to  be  un- 
constitutional by  petitioner's  counsel.  This  question,  in  bo 
far  as  respondent's  right  to  hold  the  office  of  district  judge 
is  concerned  can  only  be  raised  in  a  direct  proceeding,  by 
quo  warranto^  to  determine  by  what  authority  he  exercises 
the  right. 

The  alternative  writ  of  prohibition  heretofore  issued  in  thig 
case  is  vacated,  and  the  temporary  writ  asked  for  denied. 

Murphy,  J.,  concurring.  I  was  not  present,  and  did  not 
hear  the  oral  arguments  made  by  the  attorneys  on  the  hearing 
for  the  writ.  But  from  an  **  examination  of  the  briefs  filed, 
and  all  the  autiiorities  having  any  bearing  upon  the  subject, 
I  am  of  the  opinion  that  the  application  for  the  writ  should 
be  denied. 

I  therefore  concur  in  the  opinion  of  Chief  Justice  Hawley. 

Belknap,  J.,  dissenting.  At  the  session  of  1885  the  legisla- 
ture constituted  the  state  one  judicial  district,  and  provided 
that  there  should  be  three  judges  of  the  district  court.  Pur- 
suant to  this  law,  three  judges  were  elected  at  the  general 
election  of  1886  for  the  term  of  four  years.  Their  terms  will 
not  expire  by  limitation  until  the  first  Monday  in  January, 
1891.  At  the  session  of  1889  the  legislature  enacted  that  the 
number  of  district  judges  should  be  increased  to  four,  and 
authorized  the  governor  of  the  state  to  forthwith  appoint  a 
fourth  judge.  Respondent  was  commissioned  under  this  au- 
thority in  the  month  of  March,  1889.  This  enactment,  in  so  far 
as  it  attempts  to  increase  the  number  of  district  judges  during 
the  term  of  the  judges  elected  in  1886,  is  in  direct  violation 
of  the  provisions  of  the  constitution,  which  require  that  the 
number  shall  not  be  increased  or  diminished  "except  in  the 
case  of  a  vacancy,  or  upon  the  expiration  of  the  term  of  ao 
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incumbent  of  the  office":  Const.,  art.  6,  sec.  5.  The  enactment, 
being  unconstitutional  and  void  in  the  respect  stated,  created 
no  oflSce  or  judgeship  to  be  filled.  It  was  as  inoperative  as 
though  it  had  never  been  passed.  No  de  jtire  judge  could  be 
created  by  virtue  of  its  provisions;  and,  if  there  could  be  no 
de  jure  judge,  there  could  be  no  de  facto  judge,  for  the  reason 
that  the  de  facto  doctrine  presupposes  provision  by  law  for  a 
de  jure  officer.  It  is  considered,  however,  by  the  majority  of 
the  court,  that  if  the  law  of  1889  be  unconstitutional,  the 
office  of  the  district  judge  created  by  the  constitution  and 
laws  passed  in  pursuance  thereof  remains;  that  respondent 
is  an  incumbent  of  Uiis  office,  and  therefore  a  de  facto  officer. 
In  my  view  the  case  does  not  admit  of  the  application  of  the 
de  facto  doctrine. 

At  the  time  of  respondent's  appointment  the  office  of  dis- 
trict judge  was,  and  continuously  since  has  been,  filled  by  the 
three  judges  before  mentioned.  A  de  facto  officer,  as  the  term 
applies,  is  one  who  is,  in  fact,  the  officer.  It  is  evident  that 
there  is  no  room  for  such  an  officer  if  the  number  of  officers 
fixed  by  the  law  are  in  the  actual  possession  of  the  office: 
McCahon  v.  ••  Commissioners^  8  Kan.  437;  Boardman  v. 
Halliday,  10  Paige,  232;  Morgan  v.  Quackenbush,  22  Barb. 
80;  Cohn  v.  Beal,  61  Miss.  399;  State  v.  Blossom,  19  Nev. 
812. 

The  cases  cited  by  the  chief  justice  fall  short,  it  seem  to 
me,  of  establishing  the  conclusion  that  respondent  is  a  de 
facto  officer.  In  State  v.  Carroll,  38  Conn.  471,  9  Am.  Rep. 
409,  Taylor  v.  Shrine,  3  Brev.  516,  and  Ex  parte  Strang,  21 
Ohio  St.  610,  the  legal  incumbent  was  temporarily  incapable 
of  discharging  the  duties  of  the  office,  and  had  surrendered  it 
and  its  instrumentalities  to  the  possession  of  the  appointee. 
There  was,  therefore,  in  each  of  these  cases,  a  vacancy,  or 
that  which  was  tantamount  to  one.  In  State  v.  McMartin,  42 
Minn.  30,  the  office  was  vacant  when  the  appointment  was 
made.  In  Leach  v.  People,  122  111.  420,  the  legislature  had 
passed  an  unconstitutional  act,  providing  for  the  election 
of  a  board  of  supervisors  for  the  management  of  the  afi'airs 
of  Wayne  county,  consisting  of  five  members  only,  instead  of 
fifteen.  "  The  real  cause  of  complaint,"  said  the  court  in  its 
opinion,  "is  that  the  office  legally  existing  was  illegally 
filled."  The  question  in  all  of  these  cases  was  whether  an 
officer  appointed  or  elected  under  an  unconstitutional  act  to 
a  vacant  office  was  a  de  facto  officer.    This  question  is  not  in« 
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volved  in  the  present  case,  because  there  was  no  vacancy  in 
the  legal  organization  of  the  court  to  be  filled. 

I  think  respondent  should  not  be  considered  a  judge  ds 
facto,  and  that  the  writ  of  prohibition  should  issue. 

Peohibition. — When  thk  Writ  Will  Lib:  See  generally  note  to  State  r, 
Oommisaionera  fif  Roads,  12  Am.  Dec.  604-609.  It  will  not  lie  to  restrain  a 
governor  from  issuing  a  commission  to  an  officer  because  of  irregularity  in  his 
election:  Ordr  r.  Taylor,  4  McCord,  206;  17  Am.  Deo.  731.  It  will  not  be 
issued  to  inferior  tribunals  except  to  restrain  them  from  exceeding  their 
jurisdiction,  or  exercising  a  jurisdiction  which  they  do  not  possess:  People 
T.  Wayne  Circuit  Court,  11  Mich.  393;  83  Am.  Dec.  754;  Origg  r.  Dala- 
hemer,  88  Va.  508;  Uclnemey  t.  Denver,  17  Col.  302;  State  y.  Judge,  44 
La.  Ann.  1093;  State  r.  Field,  112  Mo.  554;  and  will  be  denied  if  there  is 
any  other  adequate  remedy:  Ex  parte  BrattdladU,  2  Hill,  367;  38  Am.  Deo. 
593;  Fresno  Nat.  Bank  v.  Superior  Court,  83  Cal.  491;  Agassiz  v.  Superior 
CouH,  90  Cal.  101;  State  r.  Rightor,  44  La.  Ann.  298. 

Officers  D>  Facto,  Who  Are:  See  generally  notes  to  Hildreth  r.  Me- 
Intire,  19  Am.  Deo.  63-69;  Smith  r.  Bondurant,  58  Am.  Rep.  443;  HamU» 
▼.  Kasaafer,  15  Or.  456;  3  Am.  St.  Bep.  176;  Waterman  v.  Chicago  etc  R.  R, 
Co.,  139  111.  658;  32  Am.  St.  Rep.  228.  The  rule  that  prohibits  the  official 
acts  of  an  officer  de  facto  from  being  called  in  question  presupposes  the  exist- 
ence  of  an  office  de  jure:  Oorman  v.  People,  17  CoL  696;  31  Am.  St.  Rep. 
350;  but  the  acts  of  a  de  facto  officer,  done  in  compliance  with  a  statute 
afterwards  declared  unconstitutional,  are  not  illegal:  King  t.  Philadelphia 
Co.,  154  Pa.  St.  160;  35  Am.  St.  Rep.  817. 

Offices,  Titls  to,  Not  Triable  Collaterally:  Hamlin  ▼.  Kamtftr^ 
16  Or.  456;  3  Am.  St.  Rep.  176;  JeweU  y.  Qilhert,  64  N.  H.  13;  10  Am.  St. 
Rep.  357;  Hallgren  v.  Campbell,  82  Mich.  256;  21  Am.  St.  Rep.  667;  WiUom 
T.  Kimmel,  109  Mo.  260;  Tower  r,  Welker,  93  Mich.  332. 
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[XL  Nevada,  150.] 

OoimtAOT  BsDVCKD  TO  Writhto,  Parol  Evidemob  IxADinssiBLB  to  Vast 
Terms  or. — A  contract  which  has  been  reduced  to  writing,  and  is  no| 
alleged  to  be  tainted  with  fraud  or  executed  by  mistake,  cannot  be 
Taried  by  parol  evidence  of  the  contents  of  loit  letters  which  passed 
between  the  parties  before  it  was  executed. 

CtonxRAor  iv  Writino,  Ionorancb  of  Contshts,  How  Fab  a  Defense 
to  Action  on.— One  who  subscribes  a  written  instrument  cannot  escape 
his  liability  thereunder,  upon  the  ground  that  be  did  not  know  what  he 
was  signing,  nnless  he  proves  that  his  signature  was  obtained  by  frand« 
nlent  misrepresentations  as  to  its  contents,  or  shows,  as  an  excuse  far 
his  want  of  care,  that  a  relationship  of  trust  and  confidence  existed  b»> 
tween  him  and  the  other  party. 

Witnesses — Actions  bt  or  Aoainst  Represxntativxs  ot  Deceased 
Persons.— Under  the  Nevada  act  of  1881,  which  provides  that   "no 
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person  shall  be  allowed  to  testify  ....  when  the  oppotite  party  to 
the  transaction  is  dead,  or  the  person,  for  whose  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or  defended,  is  the  representative  of 
a  deceased  person,  when  the  facts  to  be  proved  transpired  before  the 
death  of  snch  deceased  person,"  the  defendant  in  a  suit  by  the  snrviv* 
ing  member  of  a  partnership  to  foreclose  a  chattel  mortgage  cannot  be 
permitted  to  testify  as  to  a  conversation  with  a  deceased  member  of 
that  partnership,  in  which  he  agreed  to  take  certain  property  in  satis. 
faction  of  the  mortgage. 

Bill  to  foreclose  a  chattel  mortgage. 

Tremnor  Coffin  and  William  Woodbunif  for  the  appellant. 

W.  E.  F.  Deal,  for  the  respondent 

***  Murphy,  J.  This  action  was  brought  by  W.  8.  Gage, 
as  surviving  partner  of  the  firm  composed  of  Clark  P.  Hub- 
bell,  J.  C.  Hampton,  and  W.  S.  Gage,  doing  business  under 
the  firm  name  of  J.  C.  Hampton  &  Co.,  to  foreclose  a  mort- 
gage executed  by  M.  A.  Phillips,  the  defendant,  to  J.  C. 
Hampton  &  Co.,  of  Virginia  City,  Nevada,  dated  on  the  six- 
teenth day  of  May,  1887.  The  complaint  contains  the  usual 
allegations  in  actions  of  the  kind. 

In  her  answer  the  defendant  avers:  "That  on  or  about  the 
—  day  of  May,  1888,  said  defendant  was  the  owner  of 
a  certain  lot  of  furniture,  carpets,  bedding,  stoves,  and  all 
necessary  articles  for  the  complete  furnishing  of  a  lodging- 
house,  which  was  then  in  a  lodging-house  situated  on  B  street, 
in  Virginia  City,  Nevada,  ....  and  which  said  lot  and  lodg- 
ing-house **'  were  then  owned  by  said  J.  C.  Hampton,  now 
deceased,  or  by  said  firm  of  J.  C.  Hampton  &  Co.  That  on 
or  about  said  —  day  of  May,  1888,  this  defendant  and  said 
J.  C.  Hampton,  now  deceased,  agreed  together  that  said  J.  C. 
Hampton  should  take  said  furniture,  bedding,  carpets,  stoves, 
and  other  articles  then  in  said  lodging-house,  in  full  satis- 
faction of  the  note  and  mortgage  mentioned  in  plaintiflF'i 
complaint.  That  said  J.  C.  Hampton,  now  deceased,  then, 
either  for  himself  or  for  said  J.  C.  Hampton  &  Co.,  did  take 
said  furniture  and  property  in  full  satisfaction  of  said  note 
and  mortgage.  That  said  J.  C.  Hampton  died  without  satis- 
fying said  mortgage,  or  the  record  thereof.  That  said  furni- 
ture and  other  property  was  of  the  reasonable  worth  and 
yalue  of  three  thousand  dollars."  The  plaintiff  introduced 
bis  note  and  mortgage  in  evidence,  and  rested  his  case  in 
chief. 

It  appears  from  the  transcript  that  in  the  year  1881  the  de- 
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fendant  borrowed  a  large  sum  of  money  from  J.  C.  Hampton 
&  Co.,  giving  as  security  for  the  payment  thereof  notes  secured 
by  mortgages  on  property  situated  in  Virginia  City  and  Carson 
City,  Nevada.  That  the  furniture  now  in  controversy  was  in 
a  house  in  Virginia  City,  and  has  never  been  removed  there- 
from. That  on  the  sixteenth  day  of  May,  1887,  J.  C.  Hamp- 
ton, for  the  firm  of  J.  C.  Hampton  &  Co.,  had  a  settlement  of 
accounts  with  the  defendant,  and  it  appears  that  on  such  set- 
tlement defendant  owed  the  firm  of  J.  C.  Hampton  &  Co. 
about  twelve  thousand  dollars.  The  defendant  gave  to  J.  C. 
Hampton  a  deed  to  the  Virginia  City  property;  consideration^ 
one  thousand  dollars.  She  also  executed  and  delivered  to 
J.  C.  Hampton  &  Co.,  at  the  same  time  and  place,  and  as  a 
part  of  the  same  transaction,  the  note  and  mortgage  sued 
upon,  and  a  bill  of  sale  of  all  the  furniture  in  the  Virginia 
City  house.  The  defendant  now  swears,  that,  at  the  time  she 
signed  the  bill  of  sale,  she  did  not  know  what  she  was  sign- 
ing, as  she  had  no  glasses  with  her,  and,  as  she  had  borrowed 
one  hundred  and  fifty  dollars  from  Hampton  on  the  day  she 
signed  the  papers,  she  supposed  she  was  signing  a  note  for 
that  amount. 

The  defendant  also  testified,  or  attemped  to,  that  she  had  a 
conversation  and  some  correspondence  with  J.  C.  Hampton, 
in  which  he  agreed  to  take  the  furniture  in  payment  of  the 
two  thousand  dollars  indebtedness,  and  enter  satisfaction  of 
the  mortgage  sued  upon. 

**■  The  letters  claimed  to  have  been  received  from  Hamp- 
ton could  not  be  found,  and  the  defendant  called  a  Mrs.  C.  H, 
Robinson  as  a  witness,  and  offered  to  prove  by  her  the  con- 
tents of  the  letters  written  by  her  for  Mrs.  Phillips  to  Hamp- 
ton, and  Hampton's  letters  in  reply,  which  it  appears  that 
Mrs.  Robinson  had  read  to  the  defendant;  to  all  of  which 
counsel  for  the  plaintiff  objected,  on  the  ground  and  for  the 
reason  that  all  the  correspondence  was  had  before  the  note 
and  mortgage  were  given.  The  court  sustained  the  objection,. 
and  the  defendant  excepted  to  the  ruling. 

The  testimony  was  inadmissible  for  the  purpose  offered^ 
When  parties  reduce  their  contract  to  writing,  all  oral  negoti- 
ations and  agreements  are  merged  in  the  writing,  and  the 
instrument  must  be  treated  as  containing  the  whole  contract, 
and  parol  proof  is  not  admissible  to  alter  its  terms,  or  to  show 
that  instead  of  being  absolute,  as  it  purports  to  be,  it  was  in 
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reality  conditional,  unless  the  party  attacking  the  instrument 
can  establish  fraud  or  mistake  in  its  execution. 

The  case  of  Stewart  v.  Bahhs,  120  Ind.  571,  is  directly  in 
point  on  this  case.  In  that  case  the  defendants  purchased 
land.  They  gave  notes  and  mortgages  to  secure  the  payment 
of  the  purchase  money.  On  the  trial  of  the  case  the  defend- 
ants gave  testimony  changing  the  terms  of  the  deed  and 
mortgage.  On  appeal,  the  supreme  court  said:  "It  is  well 
settled  by  a  long  line  of  decisions  of  this  court,  that  when  the 
parties  reduce  their  contract  to  writing,  all  oral  negotiations 
and  stipulations  are  merged  therein":  See,  also,  Wight  v. 
Shelby  R.  R.  Co.,  16  B.  Mon.  4;  63  Am.  Dec.  522;  FairhanU 
T.  MetcalJ,  8  Mass.  238;  Ward  v.  Lewis,  4  Pick.  520;  Worrall 
V.  Munn,  5  N.  Y.  238;  55  Am.  Dec.  330;  Clark  v.  Gifford,  10 
Wend.  313;  Gilbert  v.  North  American  Fire  Ins.  Co.,  23  Wend* 
46;  35  Am.  Dec.  543;  De  Witt  v.  Berry,  134  U.  S.  306;  Polhill  v^ 
Brown,  84  Ga.  338;  Lakeside  Land  Co,  v.  Dromgoole,  89  Ala^ 
505;  Bruns  v.  Schreiber,  43  Minn.  468;  Northwestern  Fuel  Co^ 
T.  Bruns,  1  N.  Dak.  137;  Hills  v.  Riz,  43  Minn.  543. 

There  is  neither  fraud  nor  mistake  charged  in  the  answer^ 
and  the  attorney  for  the  defendant  stated  in  open  court  "that 
they  did  not  claim  that  there  was  any  fraud  in  the  transac- 
tions." The  mere  statement  of  the  defendant,  "  that  she  did 
not  know  what  she  was  signing  when  she  signed  the  bill  of 
sale,"  is  no  excuse  in  law.  In  order  to  be  of  any  benefit  to 
her,  she  should  have  set  out  in  her  answer  that  the  paper  in- 
troduced in  evidence  ***  was  obtained  by  misrepresentations 
of  its  contents,  and  that  the  misrepresentations  were  false, 
and  that  she  had  exercised  due  diligence  to  guard  against 
fraud;  and,  to  excuse  a  want  of  due  care  and  diligence  in  a 
case  of  this  kind,  the  defendant  should  show  that  there  was  a 
known  trust  and  confidence  between  the  parties  to  the  instru- 
ment, and  that  the  relationship  of  the  parties  was  such  as  to 
justify  the  existence  of  such  trust  and  confidence. 

Defendant  attempted  to  prove  that  in  the  spring  of  1888, 
and  prior  to  the  death  of  Hampton,  she  had  a  conversation 
with  him,  wherein  he  agreed  to  take  the  furniture  in  full  pay- 
ment of  the  amount  due  on  the  note  and  mortgage,  to  wit,  two 
thousand  dollars,  and  enter  satisfaction  of  the  same.  To  the 
introduction  of  this  testimony  plaintifiT  objected  to  the  defend- 
ant testifying  to  any  conversation  had  between  herself  and 
Hampton  in  relation  to  their  business  transaction,  for  the  rea- 
son that  the  other  party  to  the  transaction  was  dead.     The 

AM.  ST.  Bxr..  Vol.  XXXVIL— 82 


498  Ga  k  v.  Phillips.  [Nevada, 

defendant  admitted  that  all  her  dealings  and  conversations 
were  with  J.  C.  Hampton 

The  court  sustained  the  objection,  and  this  defendant  claima 
to  be  error,  and  in  suppon  thereof  rely  upon  the  authority  of 
the  cases  of  Crane  v.  Glosijr,  13  Nev.  279;  and  Vesey  v.  Ben- 
ton, 13  Nev.  284. 

In  the  statute  of  1864,  pjge  77,  we  had  an  act  of  the  legis- 
lature defining  who  should  and  who  should  not  be  witnesses. 
Under  that  statute  the  deciiion  in  the  case  of  Roney  v.  Buck- 
land,  4  Nev.  45,  was  rendered,  in  which  this  court  held: 
"  When  a  surviving  partner  is  sued  for  a  loan  for  the  use  of 
the  firm,  made  to  the  deceased  partner,  and  of  the  particulars 
of  which  the  deceased  partner  only  was  cognizant,  the  plain- 
tiflf  is  not  a  competent  witnejis  in  his  own  behalf."  In  1869, 
at  the  time  of  the  adoption  o/  our  civil  practice  act  (either  by 
mistake  or  design),  the  following  paragraph  was  omitted  from 
the  act:  "  Except  where  the  adverse  party  is  dead,  or  where 
the  opposite  party  shall  be  the  administrator  or  executor." 
Under  the  act  of  1869  the  cases  in  13  Nevada  were  decided, 
and  each  of  these  opinions  were  written  by  the  judges  under 
protest,  and  they  did  not  hesitate  to  express  their  contempt 
of  an  act  that  required  of  them  to  aflBrm  judgments,  when 
iBUch  judgments  had  been  obtained  on  the  testimony  of  parties 
to  a  transaction,  when  the  opposite  parties,  and  the  only  per- 
sons who  could  testify  or  contradict  their  statements  were 
.dead. 

***  In  the  case  of  Crane  ▼.  Gloster,  13  Nev.  281,  Justice 
Beatty  said:  "It  appears,  then,  that  the  old  law  recognized 
two  reasons  for  excluding  the  testimony  of  a  party  interested, 
while  the  present  law  recognizes  but  one.  Of  the  two  princi- 
ples of  exclusion,  the  sounder  and  better  has  been  rejected, 
.and  the  more  arbitrary  and  unreasonable  retained.  The  re- 
sult is,  that  our  law  on  this  subject  is  about  as  bad  as  it  could 
be  made.  The  policy  of  sealing  the  lips  of  the  surviving 
party  to  any  transaction,  when  the  opposite  party,  whether 
principal  or  agent,  is  dead,  is  sanctioned  and  approved  by  the 

statutes  of  several  of  the  states We,  however,  have 

retained  this  rule  in  its  most  arbitrary  form,  and  have  abol- 
ished altogether  the  other  rule,  which  invariably  operated  to 
the  promotion  of  justice.**  Hawley,  C.  J.,  in  Vesey  v.  Benton^ 
13  Nev.  284,  said:  "It  seems  proper,  however,  in  view  of  the 
results  reached  in  Crane  v.  Gloster,  13  Nev.  279,  and  in  this 
case,  to  call  the  attention  of  the  legislature  to  the  crude  and 
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unsatisfactory  provisions  of  the  statute  referred  to.  The  only 
object  of  incorporating  any  provision  of  exclusion  is  to  pre- 
vent fraud  and  injustice."  Then,  after  commenting  upon  the 
facts  in  the  two  cases  mentioned  and  the  application  of  the 
statute,  he  says:  "Thus,  as  will  readily  be  seen,  giving  to 
the  defendant  in  the  former,  and  the  plaintiff  in  the  latter, 
case,  an  undue  and  unfair  advantage.  A  statute  that  leads 
to  such  results  is  repugnant  to  every  sense  of  justice  and  of 
right,  and  ought  to  be  amended."  It  was  amended  by  an  act 
of  the  legislature  of  1881  (Stats.  1881,  p.  80),  and  reads  as 
follows:  "  No  person  shall  be  allowed  to  testify  ....  when 
the  other  party  to  the  transaction  is  dead,  or  when  the  oppo- 
site party  to  the  action,  or  the  person  for  whose  immediate 
benefit  the  action  or  proceeding  is  prosecuted  or  defended,  is 
the  representative  of  a  deceased  person,  when  the  facts  to  be 
proved  transpired  before  the  death  of  such  deceased  persoo." 
Under  the  above  statute,  the  defendant  was  not  a  competent 
witness  to  prove  the  conversation  had  between  himself  and 
Hampton. 

She  is  prohibited  from  testifying  as  to  any  statement  made 
by  the  deceased  to  her,  or  to  any  business  transaction  between 
herself  and  the  deceased.  The  statute  has  in  view  trans- 
actions between  parties,  one  of  whom  had  since  died,  and 
whose  representative  was  engaged  in  a  suit  with  the  survivor. 
As  to  such  transaction  neither  party  is  allowed  to  testify. 
The  survivor  should  not,  **®  because  the  mouth  of  the  other 
party  to  the  transaction  is  forever  closed.  Therefore  the  rule 
as  laid  down  in  the  case  of  Roney  v.  Bucklandy  4  Nev.  55,  is  a 
clear  exposition  of  the  law  as  it  then  existed,  and  re-enacted 
in  1881,  while  the  cases  in  13  Nevada  were  a  correct  interpre- 
tation of  the  law  at  the  time  the  decisions  were  rendered. 
The  act  of  the  legislature  governing  the  cases  being  repealed, 
they  are  no  longer  authorities  in  actions  such  as  the  one  under 
consideration.  In  support  of  the  views  herein  expressed,  we 
cite  as  authorities:  Wilcox  v.  Corwin,  117  N.  Y.  502;  Clift  v. 
Moses,  112  N.  Y.  431;  Tuck  y.  Nelson,  62  N.  H.  471;  Parka 
V.  Andrews,  56  Hun,  393;  Kimble  v.  Carothers,  81  Pa.  St 
506;  KoehUr  v.  Adler,  91  N.  Y.  657;  Shain  v.  Forbes,  82  Cal. 
583;  Parks  v.  Caudle,  68  Tex,  221;  Dolan  v.  Dolan,  89  Ala.  256; 
Olover  V.  Thomas,  75  Tex.  506;  Fulcher  v.  Mandell,  83  Ga.  716; 
'Nesbitt  V.  Parrott,  84  Ga.  142;  Patterson  v.  Martin,  33  W.  Va. 
494;  Ountfur  T.  Bennett^  72  Md.  384;  Gavin  T.  Bischofff  80 
Iowa,  605. 
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In  the  case  of  Simpson  r.  Simpson,  107  N.  C,  552,  plaintiff 
was  permitted  to  testify  that  the  sum  of  fifty  dollars  had  been 
paid  on  the  note  and  mortgage.  The  mortgagor  and  maker 
of  the  note  was  dead.  The  supreme  court  held  *'  that  the 
plaintiff  was  not  a  competent  witness  to  prove  what  was,  or 
was  not  paid;  the  proof  necessarily  concerned  transactions 
with  the  deceased  about  which  he  could  testify,  and  might 
testify,  differently,  if  living,  and  we  think  he  was  rendered  in- 
competent as  a  witness  for  any  such  purpose."  Counsel  for 
appellant,  in  their  oral  argument,  in  this  court  claimed,  that, 
the  action  being  prosecuted  by  Gage  as  surviving  partner,  the 
rule  did  not  apply,  and  the  defendant  should  have  been 
permitted  to  testify.  The  act  of  the  legislature  under  consid- 
eration in  this  case  accomplishes  the  very  purpose  of  its  enact- 
ment, namely,  it  prevents  living  witnesses  from  establishing 
contracts,  by  their  own  evidence,  as  to  personal  transactions 
and  communications  with  parties  whose  lips  have  been  sealed 
by  death. 

The  case  of  Oreen  v.  Edick,  56  N.  Y.  613,  was  an  action 
against  the  defendant,  as  surviving  partner  of  the  firm  of 
Edick  and  Son.  Upon  the  trial,  plaintiff,  as  a  witness  in  his 
own  behalf,  was  allowed  to  testify  to  a  conversation  between 
himself  and  the  deceased  partner.  Held  to  be  error,  and  judg- 
ment reversed:  Roney  v.  Buckland,  4  Nev.  45;  ShainY.  Forbes, 
82  Cal.  583;  Dolan  v.  Dolan,  89  Ala.  256. 

*•''  There  was  no  error  in  the  ruling  of  the  court  in  refus- 
ing the  defendant  permission  to  amend  her  answer:  1.  The 
amendment  was  intended  to  vary  the  terms  of  a  written  con- 
tract, which  was  not  permissible,  in  the  face  of  the  admission 
of  the'defendant  that  she  did  not  claim  there  was  any  fraud 
in  the  transaction;  and  2.  The  court  stated  that,  if  the  defend- 
ant wanted  to  show  that  the  bill  of  sale  was  intended  as  a 
mortgage,  she  could  do  so.  There  was  no  error  in  the  court's 
refusal  to  make  the  finding  asked  for  by  the  defendant.  There 
is  nothing  in  the  case  that  would  justify  the  making  of  any 
such  finding.  It  therefore  follows,  from  the  riews  we  hav« 
expressed,  and  from  the  authorities  we  have  cited,  that  there 
was  no  error  committed  by  the  court  in  its  rulings,  and  the 
claim  of  the  appellant  that  there  is  no  evidence  to  sustain  a 
decree  of  the  court  is  not  well  founded. 

The  judgment  of  the  district  court  and  the  order  refusing 
a  new  trial  are  affirmed. 
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MlSTAKB. — laVOnJLTfCM    OF    C0NTKNT8    0»    InsTKCIIBMT,   WHMf    Not   A 

Oro0nd  roR  Reliet:  See  generally  note  to  SpUze  r.  Baltimore  etc  M.  M. 
Co.,  32  Am.  St.  Rep.  384-388. 

Contracts. — Prior  Verbal  Aqreehbnts  Prssuued  To  Be  Merged  iir 
Writteh  Cohtraot:  Spann  v.  Baltteil,  1  Fla.  301;  46  Am.  Dec.  346;  £och- 
moie  V.  Davenport,  14  Tex.  602;  65  Am.  Dec.  132;  Downie  v.  White,  12  Wis. 
176;  78  Am.  Dec.  731;  Reed  v.  Van  Oatrand,  1  Wend.  424;  19  Am.  Dec.  629; 
Thompson  r.  Sloan,  23  Wend.  71;  36  Am.  Dec  546;  Stoddard  v.  Nelson^  17 
Or.  417. 

Witnesses. — ^Transactiok  or  CoMMCNiCATioir  Between  Dboeaud 
PARTiNER  AND  Trdstee  caunot  be  proved  by  means  of  the  trustee  in  an 
action  by  the  beneficiaries  of  a  trust  fund  against  the  surviving  members  of 
the  firm:  Morgan  r.  Johnson,  87  Qa.  382.  Similarly  evidence  of  a  transaction 
with  an  agent  is  inadmissible  in  an  action  on  a  contract  against  the  prinoi* 
pal,  after  snch  agent  is  dead:  Trunkeg  v.  Hedttrom,  131  IlL  204}  Pariah  «• 
Weed  Sewing  Mach.  Co.,  79  Ga.  682. 
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[21  Nevada.  158.] 
TtxrsTS,  CoNSTRUCTivB  Trust,  Parol  Evidence  to  Establish. — A  convey. 
ance  of  land  made  because  of  the  confidential  relations  between  the 
grantor  and  the  grantee,  and  without  any  other  consideration  than  that 
the  grantee  shall  hold  such  land  in  trust  for  the  benefit  of  the  grantor, 
or,  in  case  of  the  grantor's  death,  for  the  benefit  of  his  daughter,  raises 
a  constructive  trust  which  may  be  established  by  parol  evidence,  although 
the  statute  of  frauds  provides  that  no  trusts  concerning  lands  shall  ba 
created  *' unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  is 
writing,"  subscribed  by  the  trustor. 

Bill  to  establish  a  trust 

Robert  M.  Clark,  for  the  appellants. 

A.  W.  Crocker,  Trenmor  Coffin,  P.  Reddy,  and  P.  M,  Bowler^ 
Jr.,  in  proprias  persona,  for  the  respondent. 

**•  Belknap,  C.  J.  The  plaintiff  conveyed  certain  real 
property  described  in  the  complaint  to  his  father-in-law,  the 
appellant.  The  deed  of  conveyance  ***  states  that  it  wai 
made  in  consideration  of  the  sum  of  one  thousand  two  hun- 
dred dollars.  Plaintiff  claimed,  and  the  court  and  jury  found, 
in  substance,  that  the  title  to  the  property  was  conveyed  to 
the  appellant,  without  consideration,  upon  his  promise  to  hold 
it  in  trust  for  the  benefit  of  the  plaintiff,  and,  in  case  of  the 
plaintiff's  death,  for  the  benefit  of  his  infant  daughter;  and 
that  the  conveyance  was  made  because  of  the  confidential  and 
influential  relation  which  existed  between  the  parties.     A  de- 
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cree  was  entered  in  favor  of  the  plaintiff,  requiring  the  defend- 
ant's son,  who  was  also  a  defendant  in  the  case,  and  who 
received  the  title  to  the  property  without  consideration,  to 
make  a  deed  of  conveyance  thereof  to  the  plaintiff. 

Appellant  claims  that  parol  evidence  was  inadmissible  to 
prove  the  trust.  The  claim  is  based  upon  the  statute  of 
frauds.  The  statute  provides:  "No  estate  or  interest  in  lands 
....  nor  any  trust  or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  shall  hereafter  be  created^ 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or 
operation  of  law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrender- 
ing, or  declaring  the  same":  Gen.  Stats.,  sec.  2624. 

If  the  statute  is  applicable  to  the  case,  the  trust  is  void,  be- 
cause it  is  an  express  trust,  established  by  parol  evidence 
only.  Nor  is  the  trust  one  arising  by  act  or  operation  of  law 
within  the  meaning  of  the  statute,  for  the  law  never  implies 
a  trust  when  there  is  an  express  one  declared  by  word  or 
writing:  2  Washburn  on  Real  Property,  470;  Dennison  v. 
Goehring,  7  Pa.  St.  175;  47  Am.  Dec.  505.  But  the  statute 
of  frauds  has  no  application. 

The  plaintiff  conveyed  the  property  to  the  defendant  be- 
cause of  the  confidence  reposed  in  him,  without  consideration 
other  than  he  should  hold  it  subject  to  the  trust  mentioned. 
If  defendant  were  permitted  to  retain  it,  plaintiff  could  be 
defrauded,  and  the  statute,  which  was  intend,ed  to  prevent 
frauds,  would  be  the  means  for  the  accomplishment  of  a 
fraud.  To  prevent  such  a  result,  equity  raises  a  constructive 
trust  in  the  grantee  and  in  favor  of  the  grantor. 

In  the  case  of  Cox  v.  Arnsmanrij  76  Ind.  212,  a  husband 
and  wife  conveyed  land  to  a  person  without  other  considera- 
tion than  that  he  should  immediately  reconvey  it  to  the  wife. 
It  was  held  that  the  land  was  taken  in  trust  for  the  wife.  The 
court  said:  "The  trust  in  the  present  case,  being  an  express 
trust  *®*  in  relation  to  land,  cannot  be  proved  by  parol, 
without  violating  the  statute,  unless  there  is  some  equitable 
rule  of  construction  which  takes  such  a  case  out  of  the  stat- 
ute. There  are  in  equity  certain  trusts  called  'constructive 
trusts,'  which  do  not  arise  by  implication  of  law.  They  are 
not  resulting  trusts,  but  are  said  to  be  in  the  nature  of  result- 
ing trusts:  Perry  on  Trusts,  sees.  240,  241.  Thus,  equity  will 
raise  a  constructive  trust  to  prevent  a  fraud:  2  Washburn  on 
Real  Property,  476.     And  whenever  property  is  acquired  by 
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fraud,  or  when,  though  originally  acquii  ed  without  fraud,  it 
is  against  equity  that  it  should  be  retained  by  the  party,  then 
equity  raises  a  constructive  trust,  which  is  held  to  be  not 
within  the  statute  (2  Washburn  on  Real  Property,  sec.  482), 
and  which  may  be  proved  by  parol.  Thus,  in  the  case  of 
Rayden  v.  Denslow,  27  Conn.  385,  there  was  an  agreement 
between  father  and  son,  by  which  the  son  ^as  to  convey  land 
to  the  father,  and  the  latter  was  to  hold  it  in  trust  for  the  son's 
wife.  It  was  held  that  when  a  deed  is  givei  and  received  for 
such  a  purpose  a  constructive  trust  arises,  \hich  will  be  en- 
forced in  equity,  and  that  the  facts  out  of  vhich  such  trust 
arises  may  be  proved  by  parol.  So  in  the  case  of  Hoge  v. 
Hoge,  1  Watts,  163,  26  Am.  Dec.  52,  it  was  b^d  that  if  a  tes- 
tator be  induced  to  make  a  devise,  by  the  promise  of  the 
devisee  that  it  should  be  applied  for  the  ben  %fit  of  another, 
equity,  upon  these  facts,  would  create  a  conrtructive  trust,, 
which  might  be  established  by  parol." 

Another  case  similar  in  principle  is  that  of  Wood  v.  Rahep 
96  N.  Y.  422,  48  Am.  Rep.  640.  In  that  case,  cvs  in  this,  the 
trust  was  oral.  The  court  said:  "But,  being  oTal,  the  trust 
was  void  within  the  sixth  section  of  the  statute,  unless  the 
transaction  constituted  a  trust  by  implication  or  operation  of 
law,  and  was  therefore  within  the  exception  in  !*,he  seventh 
section.  It  is  not  easy  to  ascertain  from  the  adjr.dged  cases 
the  exact  scope  of  the  exception  in  the  statute,  Car.  11,  of 
trusts  arising  by  'implication  or  construction  of  .law,'  or  of 
the  equivalent  exception  in  our  statute  of  trusts  arising  by 
*  implication  or  operation  of  law.'  It  is  not  difficult  to  name- 
trusts  which  unequivocally  are  trusts  arising  by  implication 
or  operation  of  law.  Trusts  arising  from  the  presumed  in- 
tention of  the  parties,  indicated  by  their  acts,  although 
not  expressly  declared,  and  those  arising  from  th<  appli- 
cation of  some  settled  principle  of  equity  to  the  sitiation, 
furnish  many  instances  of  implied  or  constructive  trustC.  Re- 
sulting trusts  at  common  law  arising  from  the  paym  >nt  of 
purchase  *•'  money,  or  when  the  trust  is  not  declared,  or  is 
declared  only  in  part,  or  for  any  reason  fails,  are  illustra.Mona 
of  the  former  class,  and  those  arising  by  equitable  construc- 
tion, independently  of  intention,  from  dealings  by  trusteed  or 
quasi  trustees  with  trust  property,  furnish  many  example^'  of 
the  latter. 

But  there  is  a  large  class  of  so-called  'constructive  trust's* 
or  trusts  «x  maleficio^  where  courts  of  equity  treat  the  hoM  t 
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of  the  legal  title  to  land  as  a  trustee,  and,  through  the  me- 
dium of  an  assumed  trust,  make  that  title  subservient  to  the 
circumvention  of  fraud  and  the  attainments  of  justice.  Trusts 
of  this  character  are  not,  I  assume,  within  the  exception  in 

the  statute But  see  Davies  v.  Otty,  35  Beav.  208;  Set- 

Christ's  Appeal,  66  Pa.  St.  237.  So,  where  a  trust  is  sought  to 
be  established  from  the  violation  of  an  oral  agreement  pur- 
porting to  create  a  trust,  and  a  court  of  equity  upholds  the 
trust,  and  enforces  specific  performance,  the  trust  is  not  an 
implied  or  constructive  trust  within  the  statute:  See  BellasiB 
V.  Compton,  2  Vern.  294.  The  court  in  granting  relief  in  case 
of  an  oral  agreement  proceeds  upon  the  ground  of  fraud, 
actual  or  constructive,  and  enforces  the  agreement  notwith- 
standing the  statute,  by  reason  of  the  special  circumstances." 

The  two  principles  upon  which  equity  proceeds  in  this  char- 
acter of  case  are  thus  stated:  "One  is  that  it  will  not  permit 
the  statute  of  frauds  to  be  used  as  an  instrument  of  fraud;  and 
the  other  that  when  a  person,  through  the  influence  of  a  con- 
fidential relation,  acquires  title  to  property,  or  obtain  an  ad- 
vantage which  he  cannot  conscientiously  retain,  the  court,  to 
prevent  the  abuse  of  confidence,  will  grant  relief":  Page  425. 

Some  of  the  decided  cases  hold  that  trusts  arising  out  of 
facts  similar  to  those  of  the  present  case  arise  by  implica- 
tion or  construction  of  law,  and  are,  therefore,  within  the  ex- 
ception in  the  statute  of  frauds;  others,  that  such  cases  do 
not  fall  within  the  exception;  but  all  agree  that  either  by  the 
exception,  or  not  notwithstanding  the  statute  of  frauds,  relief 
may  be  granted  in  a  proper  case.  Appellant  also  claims  that 
if  any  trust  was  established  it  was  for  the  benefit  of  plaintiff's 
daughter,  and  not  for  himself.  The  complaint  alleges  a  trust 
in  favor  of  the  daughter;  and  also  a  trust  for  the  benefit  of 
plaintiff,  and,  in  the  event  of  his  death,  then  for  the  benefit 
of  his  daughter.  The  pleading  is  ambiguous  in  this  respect, 
but  the  objection  was  ***  not  taken,  and  the  evidence  was 
sufficient  to  support  the  finding  of  fact  upon  this  point.  The 
judgment  and  order  are  affirmed. 

Trusts  nr  Rkal  Propertt. — Parol  Evidencb,  Whek  Admissible  to 
Establish:  See  generally  note  to  Jackson  r.  Cleveland,  90  Am.  Dec.  270-277. 
Construotive  trusts  in  real  property  may  be  established  by  parol:  BrUon  r. 
Brison,  76  CaL  525;  7  Am.  St.  Hep.  189;  Larmon  t.  Knight,  140  III.  232;  33 
Am.  St.  Rep.  229. 
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&An,  Cbius  ow,  Whkm  Comflbte  Without  Actual  Foros.— To  coostitato 
rape,  where  there  is  no  actual  force  used,  the  wonuui  must  have  been 
QncouBcious,  or  unable  to  comprehend  fairly  the  nature  and  consequence 
of  the  sexual  act. 

Rapk,  Attempt  to  Commit— Nkcessart  Elements  or  Crims. — To  render  a 
man  guilty  of  the  crime  of  an  attempt  to  commit  rape,  it  is  not  euongh 
that  he  intended  to  use  the  force  necessary  to  accomplish  his  purpose, 
notwithstanding  the  woman's  resistance,  or  in  the  case  of  oonstructire 
force,  either  to  destroy  her  power  to  resist  him  by  the  administration  of 
liquors  or  drugs,  or  to  take  advantage  of  the  fact  that  she  was  already 
in  a  condition  in  which  either  the  mental  or  physical  ability  to  resist  is 
wanting;  he  must,  in  addition  to  this,  have  done  some  act  which,  in 
connection  with  this  intent,  constitutes  the  attempt. 

Criminal  Law— Attempt  to  Commit  Crime,  and  Preparation  iok  At- 
tempt Distinguished. — Preparation  for  an  attempt  to  commit  a  crime 
consists  in  devising  the  means  or  measures  necessary  for  the  commission 
of  the  oflEense;  the  attempt  is  the  direct  movement  towards  the  commis* 
sion,  after  the  preparations  sire  made. 

Pleading.  —An  Argumentative  or  Indirect  Statement  op  a  Fact  is  not 
permissible  in  an  indictment.  Hence  there  is  no  sufficient  averment  of 
an  intent  to  commit  a  crime  where  it  is  merely  alleged  that  the  defend- 
ant  did  the  specific  act  charged  in  an  attempt  to  commit  that  crime. 

BiAPB,  Attempt  to  Commit—Administration  op  Cantharidss. — Sexual 
intercourse  procured  by  administering  cantharides  to  a  woman  does  not 
amount  to  rape,  where  no  actual  force  is  used.  Hence  proof  of  an  at- 
tempt to  administer  that  drug,  no  offer  or  endeavor  to  have  connection 
with  the  woman,  by  force  or  otherwise,  being  in  evidence,  will  not  sup- 
port an  indictment  for  an  attempt  to  commit  rape. 

Pbosecution  for  an  attempt  to  commit  rape. 

M,  S.  Bonnifieldt  for  the  appellant. 

James  D,  Torreyson,  attorney  general,  and  E.  L.  WilliawMt 
district  attorney  of  Humboldt  County,  for  the  respondent. 

***  BiGELow,J.  The  defendant  is  charged  with  an  attempt 
to  commit  rape.  Rape  is  defined  by  our  statute  to  be  the 
carnal  knowledge  of  a  woman  forcibly  and  against  her  will. 
Force  is  a  necessary  ingredient  in  the  commission  of  the  of- 
fense, except  where  committed  upon  a  child  under  the  age  of 
consent:  State  v.  Pickett,  11  Nev.  255;  21  Am.  Rep.  754.  The 
only  qualification  to  this  rule  is  that  the  force  may  be  con- 
structive: Lewis  V.  State,  30  Ala.  54;  68  Am.  Dec.  113.  This 
constructive  force  has  been  held  to  exist  where  the  defendant 
had  violated  the  woman's  person  after  she  became  insensible 
from  intoxicating  liquors  given  her  by  him,  for  the  purpose 
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of  exciting  her  and  then  having  sexual  connection  with  her: 
Queen  v.  Camplin,  1  Cox  C.  C.  220;  1  Car.  &  K.  746;  1  Den. 
C.  C.  89;  where  the  woman  was  so  drunk  as  to  be  insensible, 
although  the  liquor  was  not  given  her  by  the  defendant:  Corrt' 
montoealth  v.  BurkCy  105  Mass.  376;  7  Am.  Rep.  531;  where 
she  was  in  such  deep  slumber  as  to  be  unconscious  of  the  act: 
Regina  v.  Mayers,  12  Cox  C.  C.  311;  and  where  her  powers 
of  resistance  had  been  overcome  by  the  administration  of  ether 
or  chloroform:  2  Wharton  and  Stille  on  Medical  Jurispru- 
dence, 3d  ed.,  sees.  245,  267.  In  McQuirk  v.  State,  84  Ala. 
435,  5  Am.  St.  Rep.  381,  it  is  said:  "  It  is  true  that  the  ele- 
ment of  force  need  not  be  actual,  but  may  be  constructive  or 
implied.  If  the  woman  is  mentally  unconscious  from  drink 
or  sleep,  or  from  other  cause  is  in  a  state  of  stupefaction,  so 
that  the  act  of  the  unlawful  carnal  knowledge  on  the  part  of 
the  man  was  committed  without  her  conscious  and  voluntary 
permission,  the  idea  of  force  is  necessarily  involved  in  the 
wrongful  act  itself — the  act  of  penetration.  But  even  in  cases 
of  this  kind  the  intent  to  use  force,  if  necessary  to  accomplish 
the  offense,  is  essential  to  criminality." 

**'  Whether  intercourse  with  a  nonresisting  or  consenting 
idiotic  or  insane  woman  is  rape  depends  upon  her  capacity  to 
understand  the  nature  of  the  act:  People  v.  Crosswell,  13  Mich. 
433;  87  Am.  Dec.  774;  or^  as  stated  in  Regina  v.  Barrett,  12 
Cox  C.  C.  498,  upon  the  possession  by  her  of  a  will-power  with 
which  to  either  consent  or  refuse.  Fraud,  as  by  personating 
the  woman's  husband:  Rex  v.  Jackson,  Russ  &  R.  C.  C.  487; 
State  V.  Brooks,  76  N.  C.  1,  or  where  she  consents  to  the  act 
under  the  belief,  fraudulently  induced  by  the  defendant,  that 
it  is  necessary  medical  treatment:  Don  Moran  v.  People,  25 
Mich.  356,  12  Am.  Rep.  283,  does  not  supply  the  want  of  force. 
The  sum  of  the  cases  seems  to  be  that  to  constitute  rape,  where 
there  is  no  force  used,  the  woman  must  have  been  unconscious, 
or  unable  to  fairly  comprehend  the  nature  and  consequence 
of  the  sexual  act.  It  must  necessarily  go  this  far,  or  else 
there  is  no  distinction  between  rape,  where  the  force  used  is 
constructive,  and  seduction.  Anything  which  merely  excites 
the  woman's  passions,  leaving  her  at  the  same  time  in  the  full 
possession  of  her  mental  and  physical  powers,  capable  of  com- 
prehending the  nature  of  the  act  and  of  exercising  her  own 
volition  in  the  matter  is  classed  rather  among  the  arts  of  the 
seducer  than  the  weapons  of  him  who  would  destroy  female 
virtue  by  force. 
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In  Queen  v.  Camplin,  1  Cox  C.  C.  220,  the  prisoner  had 
given  the  woman  intoxicating  liquors  for  the  purpose  of  excit- 
ing her,  and  thereby  inducing  her  to  consent  to  his  advances. 
Failing  in  this,  she  finally  became  insensible,  and  he  then 
violated  her  person.  This  was  held  to  be  rape,  but  only  be- 
cause he  had  taken  advantage  of  her  unconscious  condition. 
A  careful  study  of  the  case  shows  that  had  he  succeeded  in 
inducing  her  to  consent,  although  the  consent  was  obtained 
through  the  liquors  given  her,  it  would  not  have  been  so  held. 
In  People  v.  Royal,  53  Cal.  62,  the  defendant  had  practiced 
manipulations  upon  a  girl  of  sixteen  until  she  was,  as  she  tes- 
tified, so  dull  and  stupid  as  to  be  unconscious  of  the  nature 
of  the  act  of  sexual  intercourse.     This  was  held  not  to  be  rape. 

As  an  attempt  to  commit  a  crime  can  only  be  made  under 
circumstances  which,  had  the  attempt  succeeded,  would  have 
constituted  the  entire  substantive  offense  (1  Bishop's  Crimi- 
nal Law,  sec.  731,  736;  State  v.  Brooks,  76  N.  C.  1),  the  result 
which  we  gather  from  these  principles  is,  that  for  a  man  to  be 
guilty  of  the  crime  of  an  attempt  to  commit  rape,  he  must 
have  *■*  intended  to  use  the  force  necessary  to  accomplish 
his  purpose,  notwithstanding  the  woman's  resistance,  or  in 
the  case  of  constructive  force,  to  either  destroy  her  power  to 
resist  him  by  the  administration  of  liquors  or  drugs,  or  to 
take  advantage  of  the  fact  that  she  was  already  in  the  condi- 
tion in  which  either  the  mental  or  physical  ability  to  resist  is 
wanting. 

In  addition  to  this,  there  must  have  been  some  act  done 
which,  in  connection  with  this  intent,  constitutes  the  attempt. 
There  is  a  distinction,  sometimes  difficult  to  draw,  between 
this  act  and  mere  acts  of  preparation,  or  acts  which  are  not 
80  closely  connected  with  the  substantive  crime  intended  as 
to  constitute  an  attempt:  1  Wharton  on  Criminal  Law,  sec. 
180.  For  instance,  in  People  v.  Murray,  14  Cal.  159,  it  was 
held  that  declarations  of  an  intent  to  enter  into  an  incestuous 
marriage,  followed  by  elopement  for  the  purpose,  and  sending 
for  a  magistrate  to  solemnize  the  ceremony,  were  mere  acts 
of  preparation,  and  did  not  constitute  an  attempt  to  commit 
the  crime.  The  court  says:  "Between  preparation  for  the 
attempt  and  the  attempt  itself  there  is  a  wide  difference.  The 
preparation  consists  in  devising  or  arranging  the  means  or 
measures  necessary  for  the  commission  of  the  offense;  the 
attempt  is  the  direct  movement  towards  the  commission,  after 
the  preparations  are  made."     In  United  States  y.  Stephens^ 
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8  Saw.  116,  the  defendant  had  attempted  to  purchase  liquors 
in  San  Francisco  for  the  purpose  of  introducing  them  into 
Alaska.  This  was  held  mere  preparation,  and  not  an  attempt 
to  introduce  them  into  Alaska.  In  Slate  v.  Colvin,  90  N.  C. 
717,  it  is  said:  "It  is  essential  that  the  defendant  should 
have  done  some  acts  intended,  adapted,  approximating,  and, 
in  the  ordinary  and  likely  course  of  things,  would  result  in 
the  commission  of  the  particular  crime;  and  this  must  be 
averred  in  the  indictment,  and  proved."  In  Kelly  v.  Com- 
monwealth,  1  Grant  Gas.  484,  the  defendant  had  been  con- 
victed of  murder,  charged  to  have  been  perpetrated  in  an 
attempt  to  commit  rape.  The  defendant  and  others  had  un- 
lawfully entered  a  house,  in  the  night-time,  in  which  a  woman 
of  loose  character  lived,  and  in  a  fight  which  ensued  the  father 
of  the  woman  was  killed.  In  reversing  the  conviction  the 
court  held  that  entering  a  house  with  intent  to  commit  a  rape 
therein  did  not  constitute  an  attempt  to  do  so;  that  the  at- 
tempt at  rape  had  not  yet  been  made.  It  is  there  said:  *'The 
court  should  have  instructed  the  jury  that  acts  are  necessary 
to  constitute  an  attempt,  and  that  an  attempt  to  commit 
***  a  rape  is  an  ineffectual  offer,  by  force,  with  intent  to  have 
carnal  connection."  The  overt  act  which  constitutes  an  at- 
tempt must  be  one  which  manifests  an  intention  to  commit 
the  crime:  Cunningham  v.  State,  49  Miss.  685.  A  man's  in- 
tentions must  be  judged  by  his  acts.  In  attempts  his  act  must 
have  been  one  which,  under  all  the  circumstances,  manifests 
an  intention  to  commit  that  particular  offense:  1  Wharton  on 
Criminal  Law,  sec.  176.  It  is  essential,  too,  that  the  act  of 
endeavor  should  be  intrinsically  adapted  to  effect  the  pur- 
pose, and  that  the  court  and  the  accused  may  see  that  it  is  so 
adapted,  it  should  be  specifically  stated  in  the  indictment: 
State  V.  Wilson,  30  Conn.  504. 

The  specific  act  charged  against  the  defendant  in  the  in- 
dictment in  the  case  at  bar  is  that  of  mixing  cantharides  in 
some  coffee  which  he  knew  a  certain  woman  was  about  to 
drink.  There  is  no  direct  allegation  that  this  was  done  with 
intent  to  commit  rape.  It  is  argued,  however,  that  as  it  is 
alleged  that  it  was  done  in  an  attempt  to  commit  rape,  and 
an  attempt  necessarily  includes  an  intent  to  commit  the 
crime,  it  follows  that  the  intent  is  sufficiently  stated.  At  the 
best,  this  is  merely  an  argumentative  statement  of  the  fact, 
which  is  not  permissible  in  an  indictment:  People  v.  Logan, 
1  Nev.  110.     Whether  certain  facts  constitute  an  attempt  to 
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commit  crime  is  not  only  a  question  of  law,  but  one  that  is 
often  intricate  and  difficult  of  solution.  These  facts  must  be 
stilted  in  the  indictment,  so  that  the  court  may  determine 
whether  or  not  they  constitute  an  offense.  In  State  v.  Wihon^ 
30  Conn.  504,  in  construing  a  similar  indictment,  the  court 
uses  this  language:  "If  it  be  said  that  the  words  'attempt  to 
steal'  imply  it  [the  Intent]  sufficiently,  the  conclusive  an- 
swer is  that  they  equally  imply  an  overt  act  of  endeavor,  for 
that  is  equally  an  element  of  an  attempt;  and  if  either  ele- 
ment of  the  offense  may  be  left  to  implication,  both  may  be, 
and  a  general  averment  of  an  attempt  to  steal  or  to  rob,  or 
other  attempt,  would  in  such  cases  be  sufficient." 

In  Randolph  v.  Commonwealth,  6  Serg.  &  R.  397,  it  is  said: 
"  This  mode  of  charging  a  thing  by  way  of  argument,  and 
not  directly,  will  not  do.  To  say  that  a  man  made  an  attempt 
is  very  uncertain  language.  We  cannot  pretend  to  say  what 
it  is  that  the  defendant  is  charged  with  doing;  and,  without 
knowing  that,  we  cannot  determine  whether  what  he  did  was 
an  indictable  offense."  For  like  rulings  upon  indictments 
for  an  assault  ***  with  intent  to  commit  crime  see  State  v. 
Ross,  25  Mo.  426;  State  v.  Martin,  3  Dev.  329;  StaU  v.  Afar- 
shall,  14  Ala.  411. 

The  indictment  is  also  insufficient  in  that  it  does  not  ap- 
pear that  the  act  was  adequate,  approximate,  and  sufficient 
to  constitute  the  offense  of  which  he  was  convicted. 

Cantharides,  or  Spanish  fly,  is  classed  with  the  irritant 
poisons,  such  as  arsenic,  the  acids,  corrosive  sublimate,  etc., 
and  is  capable  of  producing  fatal  results.  The  first  symptoms 
are  nausea,  vertigo,  and  a  burning  sensation  in  the  mouth 
and  throat,  followed  sometimes  b}'  irritation  in  the  genital 
organs.  There  is  nothing  about  it  in  the  nature  of  a  narcotio 
or  an  anaesthetic:  2  Wharton  and  Stille  on  Medical  Jurispru- 
dence, sees.  523,  524;  Taylor  on  Poisons,  576.  Except  as  aa 
effect  of  the  sickness  produced,  it  leaves  a  person  in  the  full 
possession  of  his  faculties.  It  can  produce  no  such  condition 
of  mind  or  body  as  we  have  seen  is  necessary  to  constitute  the 
constructive  force  in  rape.  While  the  act  was  dastardly,  and 
well  deserves  punishment,  it  cannot,  as  an  attempt  to  commit 
rape,  be  distinguished,  in  principle,  from  that  of  giving  the 
liquor  in  Queen  v.  Camplin,  1  Cox  C.  C.  220,  or  the  manipu- 
lation in  People  v.  Royal,  53  Cal.  62.  It  was  not  adequate  to 
bring  about  that  state  of  affairs  which,  had  he  succeeded  in 
having  carnal  intercourse  with  the  woman,  would  have  const!- 
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tuted  rape.  There  was  no  oSer  or  attempt  to  haye  connection 
with  her,  either  by  force  or  otherwise,  nor  is  it  logically  infer- 
able from  the  act  that  he  then  and  there  intended  to  violate 
her  person.  Possibly  he  intended  to  have  connection  with 
her  subsequently,  and  believed  that  the  operation  of  the  drug 
would  materially  assist  him  in  accomplishing  his  purpose,  by 
inducing  her  to  consent;  but  this,  if  successful,  would  fall 
far  short  of  rape.  So  far  the  only  attempt  was  to  administer 
the  cantharides.  The  attempt  to  rape,  even  if  intended,  had 
not  yet  begun. 

Much  that  has  been  already  said  applies  also  to  the  evi- 
dence, which,  in  addition  to  that  concerning  the  attempted 
administration  of  the  cantharides,  which  she  did  not  take,  is 
simply  that  some  time  before  he  had  said  he  would  have  carnal 
intercourse  with  her.  There  is  still  no  logical  connection 
between  the  act  and  the  ultimate  intent  sought  to  be  charged. 
It  does  not  indicate  that  he  then  and  there  intended  to  car- 
nally know  her  by  force,  or  was  then  engaged  in  attempt  to  so 
know  her  by  first  destroying  her  power  to  resist  such  an  at- 
tempt. Whether  if  there  was  a  drug  which,  while  leaving  a 
woman  in  the  full  ***  possession  of  all  her  other  faculties, 
would  create  in  her  an  uncontrollable  sexual  appetite,  its 
administration  by  one  who  intended  to  have  intercourse  with 
her,  while  under  its  influence,  would  constitute  an  attempt  to 
rape,  need  not  be  considered.  Such  a  case  has  never  arisen. 
Probably  there  is  no  such  drug.  At  any  rate  cantharides 
will  not  produce  such  a  condition.  While,  from  the  knowl- 
edge that  it  will  irritate  the  genital  organs,  and  in  ignorance 
of  its  dangerous  properties,  it  has  frequently  been  employed 
for  the  purpose  of  exciting  the  sexual  propensities  in  females, 
in  no  case  that  we  have  found  has  it  been  held,  or  even  sug- 
gested, that  its  administration  constituted  an  attempt  at  rape. 
In  Regina  v.  Hanson^  2  Car.  &  K.  912,  and  Queen  v.  Walkden,  1 
Cox  C.  C.  282,  its  administration  was  held  to  be  no  offense;  in 
Regina  v.  Button,  8  Car,  &  P.  660,  and  Commonwealth  v.  Strata 
ton^  114  Mass.  303, 19  Am.  Rep.  350,  to  be  an  assault;  and  in 
People  V.  Carmichaelf  5  Mich.  10,  71  Am.  Dec.  769,  under  a 
statute  against  the  administration  of  poison  with  intent  to  in- 
jure  another,  to  be  felony.  In  the  latter  case  the  defense  was 
that  the  cantharides  had  been  given  for  the  purpose  of  exciting 
the  woman's  passions,  so  that  the  defendant  could  more 
easily  persuade  her  to  have  sexual  intercourse  with  him 
(which  would  constitute  seduction,  another  statutory  offense 
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in  Michigan),  and  not  with  intent  to  injure  her.  But  the 
court  held  that  as  seduction  would  be  one  kind  of  injury,  the 
mere  fact  that  the  drug  had  caused  injury  different  from  that 
intended,  was  no  defense.  In  California,  where  the  statutorj 
definition  of  rape  has  been  considerably  enlarged,  it  still  only 
includes  cases  where  resistance  is  prevented  by  the  admin- 
istration of  intoxicating,  narcotic,  or  anaesthetic  substances. 
Judgment  reversed.  

Rafb  Committed  Whilk  thb  Fkmals  Is  Unoonscious:  Sm  cum  cited  in 
the  note  to  Smith  y.  Siate,  80  Am.  Dec  367.  That  the  intent  to  use  force, 
should  fraud  or  stupefaction  fail,  is  essential  to  the  offense,  see  cases  cited 
on  the  same  page  of  that  note.  In  a  prosecution  for  rape,  evidence  is  ad- 
missible  that  the  offense  was  committed  by  means  of  an  intoxicating  or 
narcotic  substance  administered  to  the  female  by  the  defendant:  People  r. 
Snyder,  75  CaL  323. 

Rape,  Ati'emft  to  Commit— Elements  or  Cbimb. — That  the  defendant 
eannot  be  convicted  of  an  assault  with  intent  to  ravish,  unless  the  prosecn* 
tion  establishes  not  only  the  existence  of  the  criminal  intent,  but  also  some 
ineffectual  act  doue  towards  the  commission  of  the  crime,  see  Olover  v.  Co7n- 
monioeaUh,  86  Va.  382;  Cumiingham  v.  Commonwealth,  88  Va.  37.  Thus  on  a 
trial  for  rape  the  accused  may  be  convicted  of  an  assault  with  intent  to  ravish, 
where  the  evidence  shows  that  he  got  into  bed  with  the  complaining  witness 
and  took  improper  liberties  with  her  while  she  was  asleep,  with  intent  at  the 
time  of  carnally  knowing  her,  although  his  purpose  waui  not  accomplished,  be 
having  made  preparations  and  taken  steps  towards  its  accomplishment,  with 
the  present  means  of  carrying  it  into  effect:  StaU  r.  DaUon,  106  Ma  463. 
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lloBTOAois— Adverse  Possessiox  bt  Mobtoaoeb  Passes  Title,  Wheiv. 
The  grantee  nnder  a  deed,  absolute  in  form  but  intended  as  a  mort« 
gage,  who  has  held  the  land  conveyed  adversely  to  his  grantor  for  the 
statutory  period,  acquires  A  perfect  title  thereto.  To  such  a  case  seo> 
tion  3284  of  the  Civil  Practice  Act  of  Nevada,  which  provides  that  "a 
mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  whatever 
its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  posses- 
sion  of  the  real  property  without  a  foreolosore  and  sale,"  has  no  ap- 
plication. 

Adverse  Possessiok  bt  Mortoagee — Statute  or  Lxmitatioits  Bkqins  to 
Rum,  When. — ^Where  the  grantee  nnder  a  deed  absolute  in  form,  but 
intended  as  a  mortgage  enters  into  possession  of  the  land  conveyed,  and 
holds  it  under  circumstances  which  show  that  his  possession  is  adverse 
to  his  grantor,  the  statute  of  limitations,  in  the  absence  of  any  agree- 
ment as  to  when  the  indebtedness  secured  by  the  deed  is  to  be  paid, 
begins  to  rnn  immediately  from  the  date  of  the  delivery  of  the  deed. 
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Advirsb  Possessiok  by  Mortgaokk— RuNNiNo  OT  Statute  Not  Stoppbd 
BT  Patmbnt  or  Taxes  bt  Mortgagor,  Whxn. — After  •  mortgage 
debt  is  once  dne,  the  payment  of  the  taxes  by  the  mortgagor  will  not 
■top  the  running  of  the  statute  of  limitations  in  favor  of  a  mortgagee 
holding  possession  of  the  land  adversely  to  the  mortgagor. 

Bill  in  equity  to  redeem  a  mortgage. 

Thomas  E.  Haydon^  and  Balcer^  Wines,  and  Dorsey,  for  the  ap- 
pellant. 

T.  V.  Julien  and  8.  D.  King,  for  the  respondent 

•''•  Murphy,  J.  This  was  a  bill  in  equity,  to  have  a  deed 
absolute  upon  its  face  decreed  to  be  a  mortgage,  asking  for 
an  accounting,  and  that  the  plaintiff  be  permitted  to  redeem. 
The  facts  are  substantially  that  plaintiff,  being  indebted  to 
the  defendant  in  the  sum  of  seven  hundred  and  fifty  dollars, 
executed  to  him  a  deed  absolute  in  form,  conveying  eighty 
acres  of  land  situate  in  Washoe  county.  This  deed  was  ex- 
ecuted by  the  plaintiff  and  one  O.  H.  Perry  on  the  twenty- 
ninth  day  of  March,  1880.  After  the  making  of  the  deed,  the 
plaintiff,  holding  stock  of  the  Highland  Ditch  and  Water 
Company,  a  corporation  on  which  there  was  an  assessment 
due,  borrowed  money  from  the  defendant  to  pay  the  same, 
and  assigned  the  stock  to  the  defendant.  Some  time  there- 
after, another  assessment  becoming  delinquent,  defendant 
paid  it,  and  the  plaintiff  surrendered  his  certificate  of  stock 
to  the  company,  and  had  a  certificate  issue  in  the  name  of 
the  defendant.  This  change  was  made,  as  claimed  by  the 
plaintiff,  to  secure  the  defendant  in  the  payment  of  the  money 
*'"'  advanced  on  assessments.  The  defense  set  up  was  that 
both  transactions  were  absolute  sales,  and  not  intended  as 
security  for  money  advanced.  The  cause  was  tried  by  the 
court  without  a  jury,  and  the  court  found,  as  facts:  That  the 
giving  of  the  deed  and  the  transfer  of  the  stock  were  separate 
transactions;  that  the  stock  transaction  was  a  sale  or  gift,  but 
the  giving  of  the  deed  was  intended  as  a  mortgage,  to  secure 
the  payment  of  the  sum  of  seven  hundred  and  fifty  dollars; 
denied  the  prayer  of  the  plaintiff  for  an  accounting,  as  well 
as  his  right  to  redeem,  for  the  reason  that  his  right  of  redemp* 
tion  was  barred  by  the  statute  of  limitation. 

Appellant  claims  that  the  giving  of  the  deed  and  the  assign- 
ment and  transfer  of  the  stock  was  one  and  the  same  transac- 
tion, and  should  be  considered  as  such.  The  court  found 
against  him,  and  the  finding  is  supported  by  the  evidence. 
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The  deed  was  executed  on  the  twenty-ninth  day  of  March, 
1880;  the  transfer  of  the  stock  to  the  defendant  was  made  on 
the  hooks  of  the  company  on  the  twenty-fifth  day  of  May, 
1883.  No  conversation  was  had  or  agreement  entered  into  at 
the  time  of  the  delivery  of  the  deed  as  to  indicate  any  further 
loans  by  the  defendant.  Such  an  interval  of  time  had  elapsed 
after  the  delivery  of  the  deed  and  the  transfer  of  the  stock 
that  it  could  not  with  propriety  have  been  called  one  transac- 
tion; they  were  two  or  more  agreements,  and  two  separate 
contracts.  The  evidence  is  conflicting,  the  plaintiff  and  his 
stepson  testifying  as  to  their  understanding  of  the  transaction, 
which  was  neither  clear  nor  convincing.  The  defendant  con- 
tradicts them  in  so  far  as  the  assignment  and  transfer  of  the 
stock,  being  intended  as  security  for  the  money  advanced, 
taken  in  connection  with  the  fact  that  stock  in  the  corporation 
was  selling  for  assessments  levied  thereon,  and  the  amount  of 
money  paid  on  assessment  by  the  defendant,  supports  the 
finding;  and  under  the  well-settled  rule  as  to  conflict,  it  must 
be  assumed  that  the  transfer  of  the  stock  to  the  defendant 
was  absolute.  The  court  having  found  as  a  fact  that  the 
deed  given  was  intended  as  a  mortgage  to  secure  the  payment 
of  the  sum  of  seven  hundred  and  fifty  dollars,  the  plaintiflf 
argues  that  no  title  could  be  obtained  except  by  foreclosure 
and  sale;  and  in  support  of  this  view  he  relies  on  sections 
3270  and  3284  of  the  Civil  Practice  Act.  Section  3270  pro- 
vides for  the  form  of  action  for  the  foreclosure  of  mortgages, 
and  has  no  application  to  this  case  whatever.  Section  3284 
reads  as  follows:  "  A  mortgage  ***  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  its  term,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure  and  sale." 

It  will  not  be  denied  that  a  mortgagee  out  of  possession 
cannot  maintain  an  action  to  recover  real  property  from  one 
in  possession  until  such  time  as  he  has  obtained  the  right  so  to 
do  by  foreclosure  proceedings.  But  this  is  not  an  action  of  that 
kind,  and  from  aught  that  appears  in  the  transcript,  the  de- 
fendant entered  into  possession  of  the  land  in  controversy  in 
March  1880,  claiming  to  own  the  same  under  his  deed,  and 
remained  in  the  quiet  and  undisturbed  possession  of  the  same 
until  the  demand  for  an  accounting  was  made  upon  him 
in  1889;  that  during  said  time  the  defendant  improved  said 
premises  in  building  houses,  fences,  clearing  the  land,  and 
seeding  a  small  portion  of  it  to  alfalfa,  costing  him  three 
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thousand  one  hundred  dollars,  and  from  the  testimony  given 
on  the  hearing,  the  plaintiff  knew  of  the  improvements  being 
made,  never  objected  to  the  same  in  any  manner,  and  in  fact 
worked  in  making  said  improvements  for  the  defendant, 
showing  conclusively  that  if  the  defendant  was  not  holding 
by  virtue  of  his  deed,  he  was  holding  adversely  to  the  plain- 
tiff. 

Section  3636  of  the  General  Statutes  (Civil  Procedure) 
reads:  "Whenever  it  shall  appear  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of  prem- 
ises, under  claim  of  title,  exclusive  of  any  other  right,  founding 
such  claim  upon  a  written  instrument,  as  being  a  conveyance 

of  the  premises  in  question and  that  there  has  been 

continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  ....  or  of  some  part  of  such  premises, 
under  such  claim,  for  five  years,  the  premises  so  included 
shall  be  deemed  to  have  been  held  adversely." 

It  is  a  rule  in  regard  to  the  statute  of  limitations,  applicable 
in  all  cases,  that  the  statute  begins  to  ran  when  the  debt  is 
due,  and  an  action  can  be  instituted  upon  it.  There  was  no 
agreement  between  the  parties  as  to  when  this  indebtedness 
should  be  paid;  therefore  the  statute  began  to  run  immedi- 
ately upon  the  delivery  of  the  deed  to  the  defendant.  But  it 
is  claimed  by  the  plaintiff  that,  he  having  paid  the  taxes  on 
the  land  for  the  years  1881,  1882,  and  1883,  he  has  a  right  to 
have  the  payments  considered  as  a  part  of  the  same  transac- 
tion, which  would  in  *'•  effect  bring  the  case  within  the  pro- 
visions of  sections  3644  and  3645  of  the  General  Statutes  of 
Nevada.  Section  3644  reads:  "Actions  can  only  be  com- 
menced within  six  years  upon  a  contract,  obligation,  or  lia- 
bility, founded  upon  an  instrument  in  writing."  Section  3645: 
"  The  time  shall  be  deemed  to  date  from  the  last  transaction, 
or  the  last  item  charged,  or  the  last  credit  given."  A  payment 
made  by  the  mortgagor  on  the  mortgage  debt  would  bring  the 
case  within  the  provisions  of  section  3645,  and  the  limitation 
only  commences  to  run  from  the  time  of  such  payment. 

We  cannot  regard  the  payment  of  taxes  by  the  plaintiff  as 
the  kind  of  payment  contemplated  by  the  statute.  Payment 
on  a  debt  is  equivalent  to  a  new  promise  to  pay  the  debt. 
Such  payment,  however,  must  be  directly  applied  in  the 
reduction  of  the  amount  due  on  the  indebtedness.  A  pay- 
ment by  a  debtor  upon  some  outside  matter,  which  the  cred- 
itor has  never  recognized  or  credited  upon  the  indebtedness, 
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cannot  be  regarded  as  a  payment  on  the  account.  An  appli- 
cation of  such  matter  or  payment  by  the  debtor,  without  the 
assent  of  the  creditor,  will  not  prevent  the  running  of  the 
statute  of  limitation.  A  mortgagor  cannot  manufacture  evi- 
dence for  himself,  by  making  payments  upon  an  indebtedness 
for  which  the  mortgagee  was  not  bound  to  pay.  It  was  the 
duty  of  the  plaintiff  to  prove  that  the  payment  of  the  taxes 
was  such  a  payment  as  entitled  him  to  be  credited  with  the 
amount  on  the  indebtedness  which  was  the  foundation  of  the 
transaction.  Had  the  facts  been  that  the  mortgagee  entered 
into  possession  of  the  premises  under  an  agreement  with  the 
mortgagor  that  he  should  occupy  the  same,  and  that  the  rents 
should  be  applied  in  the  payment  of  the  taxes  and  extinguish- 
ment of  the  debt,  the  agreement  could  readily  be  enforced; 
but  under  the  circumstances  in  this  case  there  has  been  no 
mutuality — no  meeting  of  minds  of  the  parties.  The  mere 
fact  that  the  plaintiflf  paid  the  taxes  was  not  an  extinguish- 
ment of  the  indebtedness  secured  by  the  deed  or  mortgage. 
He  could  not  have  gone  to  the  defendant,  producing  his  tax 
receipt,  and  demanded  that  he  be  given  credit  upon  the  mort- 
gage debt.  The  conveyance  being  held  to  be  a  mortgage,  the 
plaintiflf  was  paying  his  own  debt  due  the  state  and  county 
for  taxes.  He  had  no  claim  against  the  defendant  for  the 
amount  so  paid.  Payment  within  the  meaning  of  the  statute 
must  be  the  actual  payment  of  money,  or  its  equivalent,  upon 
the  principle  and  interest  of  the  debt.  Neither  can  the  **** 
plaintiflf  claim  any  rights  by  reason  of  the  defendant's  paying 
the  taxes  on  the  land,  because  the  defendant  claimed  to  be 
the  owner  of  the  property,  and  the  payment  of  the  taxes  by 
either  party  would  not  stay  the  running  of  the  statute  of 
limitation  against  the  indebtedness. 

The  payment  of  the  taxes  on  the  land  in  this  case  stands 
la  the  same  light  as  the  payment  of  taxes  on  property  mort- 
gaged. In  such  cases  it  is  usual  to  embody  in  the  mort- 
gage that  the  mortgagor  shall  pay  the  taxes  on  the  land.  If 
he  fails  to  do  so,  the  mortgagee  may  pay  them  and  has  his 
lien  against  the  property  for  the  amount  of  money  so  paid; 
but  the  payment  of  such  taxes  does  not  become  merged  in 
the  original  indebtedness;  it  is  but  an  incident  thereof.  If 
paid  by  the  mortgagor,  he  does  so  merely  to  keep  his  right  of 
redemption  good;  if  paid  by  the  mortgagee,  it  is  to  preserve 
his  lien  and  keep  his  security  from  being  encumbered  by  a 
superior  lien.    It  has  also  been  held  that  when  the  instru- 
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ment  itself  was  silent  as  to  who  should  pay  the  taxes,  and  the 
party  having  the  equity  of  redemption  fails  to  pay  them,  the 
party  holding  the  paper  title  may  do  so;  and,  upon  a  proper 
showing,  a  court  of  equity  will,  in  its  decree  of  foreclosure^ 
include  the  amounts  paid  on  taxes  as  a  lien  against  the  prop- 
erty. But  in  no  event  will  the  payment  of  the  taxes  be  en- 
forced after  the  debt  is  discharged.  The  amount  due  for 
taxes  paid  expires  with  the  mortgage:  Hitchcock  v.  Merrick^ 
18  Wis.  360.  The  case  of  Hill  v.  Townley,  45  Minn.  167,  was 
an  action  to  foreclose  a  mortgage.  The  statute  of  limitation 
had  run  against  the  claim.  The  plaintiff  claimed  that,  by 
reason  of  his  having  paid  the  taxes  on  the  property,  the  ac- 
tion was  not  barred.  The  court,  in  passing  upon  this  ques- 
tion, said:  "  Taxes  paid  by  the  mortgagee  upon  the  mortgaged 
premises  may  be  collected  with  it  as  a  part  of  and  in  the 
same  manner  as  the  amount  secured  by  the  original  lien. 
If  the  mortgage  is  barred,  the  claim  for  taxes,  which  is  merely 
incidental,  must  fall  with  it.  The  mortgagee  cannot  extend 
the  time  of  limitation  by  his  own  act,  on  paying  the  taxes,  for 
the  protection  of  the  original  lien."  The  plaintiff  not  having 
made  any  payments  on  the  indebtedness  due  the  defendant 
for  more  than  six  years  after  the  same  became  due.  the 
right  to  redeem  was  barred  by  the  statute,  and  the  payment 
of  taxes  by  the  defendant  could  not  inure  to  the  benefit  of  the 
plaintiff,  because  the  defendant  could  not  recover  them  from 
the  plaintiff.  They  were  a  lien  against  the  property.  •**  The 
payment  had  no  connection  with  the  original  transaction,  and 
could  not  prolong  the  life  of  the  mortgage,  and  was  not  such 
a  payment  as  the  defendant  could  have  charged  against  the 
plaintiff  as  part  of  the  original  transaction. 

The  right  to  foreclose  and  the  right  to  redeem  are  recipro- 
cal and  commensurable,  and  if  one  cannot  be  enforced,  that 
is  regarded  as  sufficient  to  preclude  a  claim  for  the  other.  If 
the  right  to  foreclose  is  barred  by  the  lapse  of  time,  the  right 
to  redeem  is  barred  also:  2  Hilliard  on  Mortgages,  p.  2,  sec. 
2;  2  Jones  on  Mortgages,  sec.  1141. 

The  doctrine  allowing  a  conveyance  to  absorb  an  interest 
in  land  which  the  conveyance  alone  did  not  convey,  in  order 
to  prevent  injury  being  done  to  one  without  fault,  is  of  frequent 
application;  as  where  a  party  had  executed  an  absolute  deed, 
to  have  effect  only  as  a  mortgage,  and  had  remained  in  pos- 
session of  the  land  which  he  conveyed,  he  was  denied  the  aid 
of  equity  to  assert  his  title  against  an  innocent  purchaser 
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from  the  holder  of  the  legal  title,  because  the  proof  showed 
that  he  was  silent  when  he  should  have  asserted  his  right  of 
redemption.  Therefore  he  was  not  in  position  to  ask  equity. 
The  plaintiflf's  equitable  interest  was  divested,  not  by  way  of 
transfer,  nor  by  way  of  release  working  upon  the  estate,  but 
rather  by  way  of  estoppel  arising  from  his  voluntary  act,  by 
having  delayed  too  long,  and  until  his  right  to  legal  remedies 
h&d  been  lost  by  the  remediless  lapse  of  time. 

The  judgment  and  order  appealed  from  must  be  affirmed, 
and  it  is  so  ordered. 

BiGELow,  J.,  did  not  participate  in  the  foregoing  decision. 
Laving  presided  at  the  trial  of  the  case  below. 

Adyersb  PosaessiOK  as  Bktwkbn  Mobtqaqor  and  Mobtoaori. — Th* 
«tatute  of  liiuitatioaa  does  not  begia  to  run  in  favor  of  »  mortgagee  im 
possession,  uader  an  agreement  to  apply  the  rents  and  profits  to  the  satis- 
faction of  the  mortgage  debt,  until  the  debt  is  fully  discharged  from  thai 
aource:  Anding  v.  Davis,  38  Miss.  574;  77  Am.  Deo.  658. 

Advkbsk  Possession.— Payment  or  Taxes  bt  Onb  ik  Possbssioh  is  al« 
ways  evidence  that  his  holding  is  adverse:  Wren  r.  Parker,  57  Conn.  629| 
14  Am.  St.  Rep.  127;  Frick  r.  Sinon^  75  Cat  337;  7  Am.  St.  Rep.  177. 
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OrricERS— Notaries  Pobuo  Inkligiblb  to  Hold  Civil  OrncB  of  Psonr, 
Whbn. — The  office  of  notary  public  is  a  "  civil  office  of  profit"  within 
the  meaning  of  the  provision  of  the  constitution  of  Nevada,  section  i^ 
article  4,  which  declares  that  "no person  holding  any  lucrative  office  an> 
der  the  government  of  the  United  States,  or  any  other  power,  shall  Im 
eligible  to  any  civil  office  of  profit  under  this  state." 

€k)NSTiTUTiONS— CoNSTBCCTiON  ov. — If  the  language  of  a  constitatioa  is 
plain  and  free  from  ambiguity,  the  court  is  not  permitted  to  speculate 
further  as  to  what  the  real  intentions  of  the  framers  of  such  coustita* 
tion  may  have  been. 

OnrcES— Eligibilitt,  Mbanino  or. — ^The  word  eligibility,  when  used  ia 
regard  to  the  qualifications  of  candidates  for  public  offices,  includes  ea* 
pacity  to  hold,  as  well  as  to  be  elected,  and  is  no  less  applicable  to  ap> 
pointive  than  to  elective  offices. 

-Constitutions,  Constboction  or  &asDEic  Genebis. — A  section  in  a  con- 
stitution requiring  the  legislature  to  provide  for  the  election  of  certain 
state  and  city  officers  "  and  other  necessary  officers"  is  not  applicabl* 
to  officers  belonging  to  classes  other  than  those  previously  enumerated* 

Quo  Warranto. 
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Robert  M.  Clarice^  for  the  appellant. 

SardU  Summerfield,  in  propria  persona,  for  the  respondent, 

■»*  BiGELOw,  J.  While  the  appellant  was  legally  exercis- 
ing the  office  of  notary  public  in  this  state,  he  was  appointed 
receiver  of  public  money  in  the  United  States  land  office  at 
Carson  city.  The  court  below  held  that  those  two  offices 
were  incompatible,  under  the  provisions  of  section  9  of  articlo 
4  of  the  constitution  of  Nevada,  which  reads  as  follows:  "No 
person  holding  any  lucrative  office  under  the  government  of 
the  United  States,  or  any  other  •••  power,  shall  be  eligible  to 
any  civil  office  of  profit  under  this  state;  provided,  that  post- 
masters whose  compensation  does  not  exceed  five  hundred 
dollars  per  annum,  or  commissioners  of  deeds,  shall  not  be 
deemed  as  holding  a  lucrative  office." 

The  appellant,  however,  contends  that  the  office  of  notary  is 
not  a  "civil  office  of  profit  under  this  state,"  within  the  mean- 
ing of  this  section,  and  this  is  the  only  question  presented 
in  the  case.  The  words  "office"  and  "civil  office"  have  sev- 
eral meanings.  The  sense  in  which  they  are  used  in  any 
particular  place  can  usually  be  determined  by  a  reference  to 
the  context  and  the  subject  matter  of  the  instrument.  Some- 
times they  would  include  the  president  and  trustees  of  a  cor- 
poration, executors,  deputies,  etc.,  but  no  such  meaning  can  bo 
attached  to  them  here.  They  only  refer  to  such  officers  as  are 
connected  with  the  civil  administration  of  the  government,  and 
were  doubtless  intended  to  include  all  such,  to  the  exclusion  of 
military  officers.  In  construing  the  words  "  civil  officers,"  as 
used  in  the  constitution  of  the  United  States,  Judge  Story 
says:  "The  sense  in  which  the  term  is  used  in  the  constitu- 
tion seems  to  be  in  contradistinction  to  military":  1  Story's 
Constitution,  sec.  791.  Again,  in  the  next  section,  he  says: 
"All  officers  of  the  United  States,  therefore,  who  hold  their 
appointments  under  the  national  government,  whether  their 
duties  are  executive  or  judicial,  in  the  highest  or  in  the  low- 
est departments  of  the  government,  with  the  exception  of  offi- 
cers in  the  army  or  navy,  are  properly  civil  officers,  within 
the  meaning  of  the  constitution." 

It  has  been  frequently  held  that  a  notary  is  a  public  officer: 
Kirksey  v.  Bates,  7  Port.  529;  31  Am.  Dec.  722;  Governor  v. 
Gordon,  15  Ala.  72;  Smith  v.  Meador,  74  Ga.  416;  58  Am. 
Rep.  438;  Keeney  v.  Leas,  14  Iowa,  464.  He  is  also  recog- 
nized and  called  an  officer  in  our  statutes,  is  to  be  appointed 
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for  a  definite  term,  is  required  to  take  the  official  oath,  to  givo 
a  bond  the  same  as  other  oflBcers,  to  keep  a  record  of  his  offi- 
cial acts,  and  for  his  services  may  charge  certain  fees,  which 
are  regulated  by  law.     Clearly  he  is  an  officer. 

Then  is  he  a  civil  officer?  As  there  are  but  two  principal 
divisions  of  officers — civil  and  military — known  to  our  system 
of  state  government,  it  must  be  that  all  that  do  not  come 
within  one  class  are  included  in  the  other.  As  a  notary  is 
not  a  military  officer,  he  must  be  a  civil  one.  By  statute,  he 
occupies  a  position  in  the  civil  administration  of  the  govern- 
ment, •"'  and  one  that  is  quite  important.  He  is  charged 
with  duties  to  the  public  at  large  that  constitute  him  a  public 
or  state  officer:  State  v.  Kirhy  44  Ind.  401;  15  Am.  Rep.  239; 
Howard  v.  Shoemaker,  35  Ind.  111.  The  opinion  of  the  judges 
In  re  House  Bill^  No.  166j  9  Col.  628,  is,  upon  this  point,  oa 
all  fours  with  the  case  in  hand.  It  was  there  held  that  the 
office  of  notary  was  a  civil  office  within  the  meaning  of  that 
term  as  used  in  the  constitution,  and  that  consequently  a  bill 
authorizing  the  appointment  of  one  to  that  position  who  was 
not  a  qualified  elector  was  unconstitutional:  See,  also,  Me- 
cham  on  Public  Officers,  sec.  1,  et  seq.;  sec.  24;  Shelby  v. 
Alcorn,  36  Miss.  273;  72  Am.  Dec.  169.  In  fact,  we  do  not 
understand  it  to  be  particularly  contended  that  a  notary  is 
not  a  public  officer,  nor  even  that  he  is  not  a  civil  officer,  but 
rather,  notwithstanding  he  may  be  such,  that  it  was  not  the 
intention  of  the  makers  of  the  constitution  to  include  that 
office  in  the  prohibition  contained  in  this  section. 

Tiiis  position  is  based,  first,  upon  the  proposition  that  the 
office  of  notary  does  not  come  within  the  mischief  intended 
to  be  guarded  against,  and  consequently  should  not  be  held 
to  be  within  its  terms.  In  construing  a  constitution,  the 
same  as  any  other  instrument,  we  are  not  always  to  be  guided 
by  the  letter  of  the  act.  We  are  to  seek  for  the  meaning  that 
the  words  were  intended  to  convey,  and  endeavor  to  carry  out 
the  intention  of  those  adopting  it.  But  a  fundamental  prin- 
ciple in  all  construction  is  that  where  the  language  used  is 
plain  and  free  from  ambiguity  that  must  be  our  guide.  We 
are  not  permitted  to  construe  that  which  requires  no  construc- 
tion. It  is  possible  that  when  the  convention  adopted  this 
section  they  did  not  have  the  office  of  notary  in  mind,  and 
that  if  they  had,  it  would  have  been  excluded;  but  on  the 
other  hand,  it  is  also  possible  that  it  would  not  have  been 
excluded,  for  there  is  really  as  much  reason  for  including  this 
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office  as  that^  of  many  other  minor  positions,  which  are  ad- 
mittedly covered  by  the  section.  At  any  rate,  it  was  within 
the  power  of  the  constitution  makers,  whether  sufficient  rea- 
son did  or  did  not  exist  for  their  doing  so,  to  include  this 
office;  the  language  they  have  used  clearly  does  include  it, 
and,  under  the  circircumstances,  that  is  the  end  of  the  contro- 
versy. We  are  not  permitted  to  speculate  further  as  to  what 
their  real  intentions  were:  Cooley  on  Constitutional  Limi- 
tations, 69;  Endlich  on  Interpretation  of  Statutes,  sec.  6; 
Sturges  v.  CrowninshUldf  4  Wheat.  204;  Qibbom  v.  Ogden^  9 
Wheat.  217. 

••*  It  is  also  contended  that  the  word  "  eligible"  only  refers 
to  elective  officers,  and  consequently  does  not  include  those 
who  hold  by  appointment;  but  wo  are  of  the  opinion  that  it 
was  intended,  as  used  here,  to  include  both.  It  has  been  sev- 
eral times  decided  that  the  word  includes  capacity  to  hold,  aa 
well  as  to  be  elected  to,  an  office,  and  if  such  is  the  case,  no 
distinction  can  be  drawn  between  elective  and  appointive 
officers.  If  the  incumbent  is  ineligible  to  hold  an  office,  it 
can  make  no  difference  whether  he  obtained  it  in  the  first  in- 
stance by  election  or  appointment.  If  the  constitution  read 
that  certain  persons  shall  not  hold  any  civil  office  of  profit, 
instead  of  shall  not  bo  eligible  to  such  office,  it  would  be 
clear  that  this  point  was  untenable,  and  as  it  appears  that  that 
is  what  it  really  means,  the  same  result  follows:  State  v. 
Clarke,  3  Nev.  566,  570;  State  v.  Murray,  28  Wis.  96,  99;  9 
Am.  Rep.  489;  Carson  v.  McPhetridge,  15  Ind.  327,  331;  Peo- 
ple v.  Leonard,  73  Cal.  230,  233. 

As  a  further  reason  for  the  belief  that  notaries  public  were 
not  intended  to  be  included  in  this  section  of  the  constitution, 
it  is  urged  that  if  so,  they  must,  under  section  32  of  article  4  of 
the  constitution,  which  requires  the  legislature  to  provide  for 
the  election  of  certain  state  and  county  officers,  "  and  other 
necessary  officers,"  be  elected,  instead  of  being  appointed; 
and  the  case  of  State  v.  Arrington,  18  Nev.  412,  is  referred  to 
as  sustaining  this  position.  This  result  might  be  conceded 
without  militating  particularly  against  the  view  we  have  taken, 
but  we  do  not  think  it  follows  that  such  must  be  the  case. 
By  the  amendment  of  1889,  section  32  was  changed  so  that 
the  words  "other  necessary  officers,"  no  longer  appear;  but 
even  as  it  originally  stood,  they  apply  only  to  officers  similar 
to  those  previously  enumerated  in  the  section,  and  not  to 
legislative  officers,  officers  of  the  militia,  and  other  officers 
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belonging  to  different  classes  from  those  mentioned:  Eudlich 
on  Interpretation  of  Statutes,  sees.  405,  409;  Edgeeomb  ▼.  Hi$ 
Creditors,  19  Nev.  149,  152. 

No  error  appearing  in  the  judgment,  it  must  be  affirmed, 
ftnd  it  is  so  ordered.  ^___ 

OmoKS.— EuaiBiLirr,  Ukahiho  ov:  See  Demaree  ▼.  SeaUs,  60  Kan.  275| 
M  Am.  St  Bep.  113,  and  note. 

STATUTBa,  Ck>KSTB(7crnoH  or.^The  intent  of  the  legislatora  mnit  be  aioerw 
tained  from  the  statute  itielf,  witboat  reference  to  the  preramed  riews  el 
the  legialatorsi  BeOnOJU  tU.E.B.Oo.r.  Oregorp,  16  UL  SO}  68  An.  Dm, 
689;  Trnm  r.  WaOer,  16  GU.  634}  W  Am.  Dee.  163. 
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People  v.  Board  op  Health. 

[140  N«W  YOEK,  LI 

Boards  of  Hkalth  Abe  Not  Required  to  6rvs  Notick  of  Hkabikg  to 
any  person  before  they  can  exercise  their  jurisdiction  for  the  pnblio 
welfare,  unless  the  statate  nnder  which  they  are  authorized  to  act  ez« 
pressly  requires  such  notice  or  hearing. 

O0K8TITOTIONAL  Law.— Boards  01  Health  Cannot  Makb  Ant  Final 
AKD  CONCLUSIVB  DETERMINATION  of  a  nuisance,  resulting  in  the  de* 
■truction  of  property  or  the  imposition  of  penalties,  unless  the  party 
whose  interests  are  to  be  affected  is  entitled,  as  a  matter  of  right,  to  a 
hearing  as  a  condition  precedent  to  the  making  of  such  determination. 

NviSAKCB,  Power  to  Declare  Wuat  Is. — A  statute  giving  a  board  of 
health  power  to  suppress,  abate,  and  remove  any  public  nuisance  detri* 
mental  to  the  public  health  does  not  authorize  such  board  to  act  ex* 
eept  when  a  nuisance  really  exists,  and  its  determination  of  such 
existence  cannot  be  conclusive,  though  probably  it  will  be  attended  bj 
a  presumption  that  the  board  acted  legally  and  correctly. 

Nuisance,  Liability  of  Persons  Abating. — If  public  authorities,  such 
as  municipal  boards  of  health,  abate  that  as  a  nuisance  which  is  not 
■nch  in  fact  they  are  subject  to  the  same  liabilities  aa  an  individual 
guilty  of  a  like  wrong. 

Cbbtiobarl — The  Action  or  A  Board  or  Health  of  a  municipality  taken 
without  giving  any  person  a  hearing,  and  declaring  that  a  nuisance  ex* 
lets,  cannot  be  reviewed  by  certiorari,  because  the  action  of  such  board 
ii  not  final  and  conclusive,  and  may  be  made  without  a  bearing,  and 
upon  its  own  inspection  and  knowledge. 

Certiorari  to  review  the  proceedings  of  the  board  of  health 
of  the  city  of  Yonkers,  declaring  that  certain  dams  across  a 
river  were  a  nuisance  and  ordering  their  removal.  The  board, 
before  acting,  summoned  the  relator,  and  he  appeared  before 
it  in  person  and  by  counsel,  and  evidence  on  his  part  and  oa 
the  part  of  others  was  received  by  the  board  for  the  purpose 


Nov.  1893.]       PxoPLK  V.  Board  of  Hbalth.  ^23 

of  ascertaining  whether  the  dams  were  a  nuisance  or  not. 
The  action  of  the  hoard  was  affirmed  bj  the  supreme  court 
and  also  bj  the  general  term  thereof. 

Calvin  Frosty  for  the  appellant. 
James  M.  HunU  for  the  respondent. 

'  Earl,  J.  The  disposition  of  this  case  turns  largely  upon 
the  effect  and  the  construction  of  the  statutes  constituting  the 
board  of  health,  and  defining  its  powers  and  duties,  and  we 
will,  therefore,  first  give  attention  to  the  statutes. 

By  chapter  184  of  the  Laws  of  1881,  an  act  to  revise  the 
charter  of  the  city  of  Yonkers,  it  is  provided  in  title  9  that 
the  mayor,  the  supervisor,  the  president  of  the  common  coun- 
cil, the  president  of  the  board  of  water  commissioners,  the 
president  of  the  board  of  police  and  the  health  officer  shall 
constitute  the  board  of  health  of  the  city,  and  the  board  is 
given  power,  among  other  things,  "  to  suppress,  abate,  and  re- 
move any  public  nuisance  detrimental  to  the  public  health," 
and,  in  addition  to  other  remedies  which  it  may  possess  by 
law,  it  is  empowered  to  issue  its  warrant  whenever  necessary 
to  the  sheriflP  of  the  county  of  Westchester,  or  to  any  police- 
man of  the  city,  authorizing  and  commanding  him  to  forth- 
with suppress,  abate,  and  remove  such  public  nuisance,  at  the 
expense  of  the  lot  whereon  the  nuisance  exists,  and  of  the 
owner  thereof,  to  be  enforced  and  collected  as  in  the  act  pro- 
vided. It  is  further  provided  that,  in  addition  to  the  powers 
expressly  granted  in  the  act,  the  board  shall  "  have  and  ex- 
ercise all  the  powers  now  or  at  any  time  hereafter  conferred 
upon  boards  of  health  in  cities  by  any  general  law,"  and  it  is 
authorized  to  make  ordinances,  rules,  and  regulations  to  carry 
into  effect  its  powers,  and  to  enforce  observance  of  them  by 
penalties  and  by  action  instituted  in  its  name  to  recover 
penalties  and  to  restrain  and  abate  the  nuisance.  By  chapter 
270  of  the  Laws  of  1885,  the  general  act  for  the  preservation 
of  the  public  health,  it  is  provided  that  the  board  of  health  in 
any  city  of  the  state,  except  the  cities  of  New  York,  Brooklyn, 
and  Buffalo,  shall  have  the  power,  and  it  shall  be  its  duty, 
"  to  receive  and  examine  into  the  nature  of  complaints  mad& 
by  any  of  the  inhabitants  concerning  nuisances  or  causes  of 
danger  or  injury  to  life  and  health  within  the  limits  of  its  juris- 
diction; to  enter  upon  or  within  any  place  or  premises  where 
nuisances  or  conditions  dangerous  to  life  and  health  are  known 
or  believed  to  exist,  and  by  appointed  members  or  persons  to  • 
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inspect  and  examine  the  same,  and  all  owners,  agents,  and 
occupants  shall  permit  such  sanitary  examinations,  and  said 
board  of  health  shall  furnish  said  owners,  agents,  and  occu- 
pants a  written  statement  of  results  or  conclusions  of  such 
examinations;  and  every  such  board  of  health  shall  have 
power,  and  it  shall  be  its  duty,  to  order  the  suppression  and 
removal  of  nuisances  and  conditions  detrimental  to  life  and 
health  found  to  exist  within  the  limits  of  its  jurisdiction," 
and  "to  make,  without  the  publication  thereof,  such  orders 
and  regulations  in  special  and  individual  cases,  not  of  general 
application,  as  it  may  see  fit,  concerning  the  suppression  and 
removal  of  nuisances."  It  is  further  authorized  to  abate  nui- 
sances, and  to  impose  penalties  for  the  violation  of  its  orders 
and  regulations,  and  the  violation  of  them  is  also  made  a  mis- 
demeanor, and  it  may  commence  actions  to  restrain  and  abate 
nuisances,  and  to  enforce  its  orders  and  regulations. 

A  careful  examination  of  the  two  acts  shows  that  there  is 
no  provision  for  a  hearing  before  the  board  on  the  part  of  any 
person  who  is  charged  with  maintaining  a  nuisance  upon  his 
premises.  The  right  to  such  a  hearing  is  not  expressly  given, 
and  cannot  be  implied  from  any  language  found  in  either  act, 
or  from  the  nature  of  the  subjects  dealt  with  in  the  acts. 
Boards  of  health,  and  other  like  boards,  act  summarily,  and 
it  has  not  been  usual  anywhere  to  require  them  to  give  a 
hearing  to  any  person  before  they  can  exercise  their  jurisdic- 
tion for  the  public  welfare.  The  public  health  might  suffer 
or  be  imperiled  if  their  action  could  be  delayed  until  a  pro- 
tracted hearing  could  be  brought  to  a  termination.  There  is 
no  provision  in  the  acts  for  calling  or  swearing  witnesses,  and 
there  is  no  general  law  giving  them  power  to  do  so.  Section 
843  of  the  Code  of  Civil  Procedure  is  not  applicable  to  such  a 
case,  for  the  reason  that  the  board  is  not  authorized  by  law  to 
hear  testimony  or  take  the  oral  examination  of  witnesses. 

The  question  may  be  asked,  how  can  these  provisions  con- 
ferring powers  upon  boards  of  health  to  interfere  with  and  de- 
stroy property,  and  to  impose  penalties  and  create  crimes, 
stand  with  the  constitution  securing  to  every  person  due  pro- 
cess ''  of  law  before  his  property  or  personal  rights  or  liberty 
can  be  interfered  with?  The  answer  must  be  that  they  could 
not  stand  if  we  were  obliged  to  hold  that  the  acts  referred  to 
made  the  determinations  of  the  board  of  health  as  to  the  ex- 
istence of  nuisances  final  and  conclusive  upon  the  owners  of 
the  premises  whereon  they  are  alleged  to  exist.     Before  such 
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a  final  and  conclusive  determination  could  be  made,  result- 
ing in  the  destruction  of  property,  the  imposition  of  penalties 
and  criminal  punishments,  the  party  proceeded  against  must 
have  a  hearing,  not  as  matter  of  favor,  but  as  matter  of  right, 
and  the  right  to  a  hearing  must  be  found  iu  the  acts:  SttMti 
▼.  Palmer,  74  N.  Y.  183j  30  Am.  Rep.  289. 

As  we  have  said,  there  is  no  provision  of  law  giving  any 
party  a  right  to  a  judicial  hearing  before  these  boards,  and 
there  is  no  provision  making  their  determination  final.  If 
the  decisions  of  these  boards  were  final  and  conclusive,  even 
after  a  hearing,  the  citizen  would,  in  many  cases,  hold  his 
property  subject  to  the  judgments  of  men  holding  ephemeral 
positions  in  municipal  bodies  and  boards  of  health,  frequently 
uneducated  and  generally  unfitted  to  discharge  grave  judi- 
cial functions.  Boards  of  health  under  the  acts  referred  to 
cannot,  as  to  any  existing  state  of  facts,  by  their  determina- 
tion make  that  a  nuisance  which  is  not  in  fact  a  nuisance. 
They  have  no  jurisdiction  to  make  any  order  or  ordinance 
abating  an  alleged  nuisance,  unless  there  be  in  fact  a  nui- 
sance. It  is  the  actual  existence  of  a  nuisance  which  gives 
them  jurisdiction  to  act.  Their  acts  declaring  nuisances  may 
be  presumptively  valid  until  questioned  or  assailed,  for  the 
same  reasons  which  give  presumptive  legality  to  the  acts  of 
official  persons  under  the  maxim  omnia  prsesumuntur  legitime 
facta  donee  probetur  in  contrarium. 

What  operation,  then,  does  the  order  or  ordinance  of  the 
board  of  health  have  under  these  acts?  The  nuisance  actu- 
ally existing  and  the  jurisdiction  having  been  regularly  ex- 
ercised, the  order  or  ordinance  has  all  the  operation  and 
eflect  provided  in  the  act,  and  the  persons  who  abate  the 
nuisance  have  the  protection  which  they  would  not  have  as 
private  persons  ®  abating,  not  a  private  nuisance  especially 
injurious  to  them,  but  a  public  nuisance  injurious  to  the 
general  public. 

It  may  be  said  that  if  the  determination  of  a  board  of 
health  as  to  a  nuisance  be  not  final  and  conclusive,  then  the 
members  of  the  board,  and  all  persons  acting  under  their 
authority  in  abating  the  alleged  nuisance,  act  at  their  peril; 
and  so  they  do,  and  no  other  view  of  the  law  would  give  ade- 
quate protection  to  private  rights.  They  should  not  destroy 
property  as  a  nuisance  unless  they  know  it  to  be  such;  and 
if  there  be  doubt  whether  it  be  a  nuisance  or  not  the  board 
should  proceed  by  action  to  restrain  or  abate  the  nuisance. 
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and  thus  have  the  protection  of  a  judgment  for  what  it  may 
do. 

It  may  further  be  asked,  what,  under  this  view  of  the 
law,  is  the  remedy  of  the  owner  of  property  threatened  with 
destruction  or  actually  destroyed  as  a  nuisance?  He  may 
have  his  action  in  equity  to  restrain  the  destruction  of  his 
property,  if  the  case  be  one  where  a  court  of  equity,  under 
equitable  rules,  has  jurisdiction;  or  he  may  bring  a  common- 
law  action  against  all  the  persons  engaged  in  the  abatement 
of  the  nuisance  to  recover  his  damages,  and  thus  he  will  have 
due  process  of  law;  and  if  he  can  show  that  the  alleged  nui- 
sance does  not  in  fact  exist  he  will  recover  judgment,  not- 
withstanding the  ordinance  of  the  board  of  health.  Thus  the 
views  we  take  of  these  acts  and  similar  acts  conferring  powers 
upon  local  officers  to  proceed  summarily  upon  their  own  view 
and  examination  furnish  adequate  pretention  to  boards  of 
health,  to  the  public,  and  to  property  owners;  and  while  these 
views  are  not  supported  by  all  the  decided  cases  upon  the 
subject,  they  have  the  support  of  the  best  reasons  and  of 
ample  authority.  In  Cooley's  Constitutional  Limitations, 
5th  edition,  at  page  722,  in  a  note  the  learned  author,  speak- 
ing of  boards  of  health,  says:  "  Tliough  they  cannot  be  vested 
with  authority  to  decide  finally  upon  one's  right  to  property, 
where  they  proceed  to  interfere  with  it  as  constituting  a  dan- 
ger to  health,  yet  they  are  vested  with  quasi  judicial  power 
to  decide  upon  what  constitutes  a  nuisance,  and  all  presump- 
tions favor  their  actions."  And  again,  at  page  742,  in  •  » 
note  citing  authorities,  he  says:  "  Whether  any  particular 
thing  or  act  is  or  is  not  permitted  by  the  law  of  the  state 
must  always  be  a  judicial  question,  and  therefore  the  ques- 
tion what  is  and  what  is  not  a  public  nuisance  must  be  judi- 
cial, and  it  is  not  competent  to  delegate  it  to  local  legislative 
or  administrative  boards.  The  local  declaration  that  a  nui* 
sance  exists  is  therefore  not  conclusive,  and  the  party  con- 
cerned may  contest  the  fact  in  the  courts." 

Dillon  in  his  work  on  Municipal  Corporations,  fourth  edi- 
tion, section  374,  says:  The  authority  to  prevent  and  abate 
nuisances  and  its  summary  exercise  "may  be  constitution- 
ally conferred  on  the  incorporated  place,  and  it  autho> 
izes  its  council  to  act  against  that  which  comes  within  the 
legal  nature  of  a  nuisance;  but  such  power  conferred  in  gen* 
eral  terms  cannot  be  taken  to  authorize  the  extrajudicial  con- 
demnation and  destruction  of  that  as  a  nuisance  which  in  iiM 
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nature,  situation,  or  use  is  not  such."  In  Wood's  Law  of 
Nuisances,  section  740,  it  is  said  tl)at  where  the  public  au- 
thorities abate  a  nuisance  under  authority  of  a  city  ordinance 
"  they  are  subject  to  the  same  perils  and  liabilities  as  an  in- 
dividual if  the  thing  abated  is  not  in  fact  a  nuisance 

It  would  indeed  be  a  dangerous  power  to  repose  in  municipal 
corporations  to  permit  them  to  declare  by  ordinance  or  other- 
wise anything  a  nuisance  which  the  caprice  or  interests  of 
those  having  control  of  its  government  might  see  fit  to  out- 
law without  being  responsible  for  all  the  consequences;  and 
even  if  such  power  is  expressly  given  by  the  legislature  it  is 
utterly  inoperative  and  void  unless  the  thing  is  in  fact  a  nui- 
sance, or  was  created  or  erected  after  the  passage  of  the  ordi- 
nance and  in  defiance  of  it." 

In  Yates  v.  Milwaukee,  10  Wall.  497,  Mr.  Justice  Miller 
said  :  "  It  is  a  doctrine  not  to  be  tolerated  in  this  country 
that  a  municipal  corporation  without  any  general  laws,  either 
of  the  city  or  the  state,  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  its  mere  declaration  that 
it  is  one,  subject  it  to  removal  by  any  person  supposed  to  be 
aggrieved,  or  even  by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  of  the  city  at  the 
'•  uncontrolled  will  of  the  temporary  local  authorities."  In 
ffutton  V.  City  of  Camden,  39  N.  J.  L.  122,  23  Am.  Rep.  203, 
it  was  held  that  the  action  of  the  board  of  health  could  not 
determine  conclusively  that  a  nuisance  exists,  and  that  such 
a  conclusive  determination  could  be  made  only  in  a  regular 
course  of  law  before  an  established  court  of  law  or  equity. 
In  Underwood  v.  Qreen,  42  N.  Y.  140,  the  action  was  to  recover 
the  value  of  dead  hogs  removed  under  the  direction  of  the 
city  sanitary  inspector,  an  officer  clothed  with  judicial  discre- 
tion, and  acting  under  a  city  ordinance  declaring  that  all 
dead  animals  "be  forthwith  removed  and  disposed  of  by  re- 
moval beyond  the  limits  of  the  city,  or  otherwise,  so  as  most 
effectually  to  secure  the  public  health";  and  it  was  held  that 
it  must  be  shown,  in  order  to  justify  the  act,  that  the  dead 
hogs  were  or  would  become  in  some  way  dangerous  or  dele- 
terious to  public  health.  The  following  are  also  instructive 
authorities  upon  the  same  subject:  Mayor  etc,  ▼.  Board  oj 
Health,  31  How.  Pr.  885;  Clark  y.  Mayor  tic.,  13  Barb.  32; 
Roger$  t.  Barker,  81  Barb.  447;  Coe  v.  SehvXtt,  47  Barb.  64; 
La%Dton  ▼.  Steele,  119  N.  Y.  226;  16  Am.  St.  Rep.  813. 

The  result  of  these  authorities  is  that  whoever  abates  an 
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alleged  nuisance,  and  thus  destroys  or  injures  private  prop» 
erty,  or  interferes  with  private  rights,  whether  he  be  a  publio 
officer  or  private  person,  unless  he  acts  under  the  judgment 
or  order  of  a  court  having  jurisdiction,  does  it  at  his  peril, 
and  when  his  act  is  challenged  in  the  regular  judicial  tribu- 
nals it  must  appear  that  the  thing  abated  was  in  fact  a  nui- 
sance. This  rule  has  the  sanction  of  public  policy  and  is 
founded  upon  fundamental  constitutional  principles. 

The  way  is  now  clear  to  the  disposition  of  this  case.  The 
board  of  health  did  act  and  had  a  right  to  act  upon  its  own 
inspection  and  knowledge  of  the  alleged  nuisance.  It  was 
not  obliged  to  hear  any  party.  It  could  obtain  its  informa* 
tion  from  any  source  and  in  any  way,  and  hence  its  deter- 
mination upon  the  question  of  nuisance  is  not  reviewable  by 
certiorari:  People  v.  McCarthy,  102  N.  Y.  630. 

It  is  claimed,  however,  on  the  part  of  the  relator  that  the 
**  board  of  health  was  not  properly  organized  when  it  mado 
its  determination,  and  that,  therefore,  the  determination  was 
void. 

Under  the  act  of  1881,  above  cited,  there  was  but  one  sn« 
pervisor  for  the  city  of  Yonkers,  and  "  the  supervisor"  was 
made  a  member  of  the  board  of  health.  By  an  amendment 
of  the  charter  in  1892,  chapter  54  of  the  laws  of  that  year,  the 
city  was  divided  into  five  wards,  and  one  supervisor  was  re- 
quired to  be  elected  in  each  of  the  wards.  The  claim  of  the 
relator  is,  that  all  these  supervisors  became  members  of  the 
board  of  health,  and  that,  therefore,  after  the  act  of  1892, 
the  board  of  health  was  composed  of  ten  members  instead  of 
six,  and  that  as  only  four  members,  to  wit,  the  mayor,  the 
president  of  the  board  of  police,  the  health  officer,  and  the 
president  of  the  common  council,  took  part  in  the  proceedings 
under  review,  the  board  was  not  properly  constituted — that, 
in  fact,  therefore,  the  board,  as  such,  did  not  act,  that  therc^ 
was  no  determination,  and  that  the  action  taken  was  a  nullity^ 
If  this  claim  be  well  founded,  then  there  was  no  judicial  de- 
termination  for  review  by  ceriiorari:  People  v.  Parker^  117 
N.  Y.  86. 

But  assuming  that  the  question  as  to  the  constitution  of  the 
board  of  health  is  before  us,  we  think  it  was  properly  consti* 
tuted.  By  the  act  of  1892  the  office  of  "  the  supervisor"  dis- 
appeared, and  therefore  there  was  no  longer  any  such  officer 
as  "  the  supervisor."  The  five  supervisors  elected  in  the  wards 
were  not  made  members  of  the  board,  and  the  board  was 
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thereafter  composed  of  but  five  members,  and  the  four  who 
made  the  determination  in  the  absence  of  the  fifth  were  com" 
petent  to  act  as  the  board. 

Our  conclusion,  therefore,  is,  that  the  judgment  of  the  gen- 
eral term  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

BoABD  or  Health. — ^Nonos  to  Parties  Imtbrbstki),  and  an  epporttinitj 
to  appear  and  be  heard,  ia  not  required  under  the  Massachnsetta  itatutea 
preriouB  to  an  order  of  the  board  of  health  to  remore  a  nuisance,  but  its  find* 
ings  and  adjudications,  preliminary  to  incurring  the  expense  of  removing 
the  nuisance,  are  not  conclusive  upon  such  parties  in  an  action  to  recover 
the  money  expended  in  removing  the  nuisance:  City  qf  Salem  r.  Eastern 
B.  S.  Co.,  98  Mass.  431;  96  Am.  Dec  650. 

NUISANOB. — POWSK   OV    BOARD   GW  HEALTH   TO   DkOLARI  WhAT  Ii:    So* 

the  extended  note  to  HuUon  v.  City  of  Camden,  23  Am.  Rep.  212,  and  th* 
note  to  Janesville  v.  Carpenter,  20  Am.  St  Rep.  136. 

Municipal  Cosfobatioms — ^Liabiutt  for  Abating  Ncisadces. — If  m 
mnnicipaiity,  acting  under  a  general  power  to  abate  nuisances,  abates  as  a 
nuisance  that  which  is  not  such  in  fact,  it  does  so  at  its  peril:  Orlando  v. 
Pragg,  31  Fla.  Ill;  34  Am.  St.  Rep.  17,  and  note  with  the  cases  collected. 

Certiorari  to  Revibw  the  Findinos  or  a  Board  or  Health  declar* 
fog  a  certain  occupation  a  nuisance  will  be  denied  when  notice  was  not  given 
to  the  party  conducting  the  same:  People  v.  Board  of  Healthy  33  Barb.  344, 
cited  in  the  note  to  Mayor  v.  Morgan,  18  Am.  Dec.  237. 
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[140  New  Yobk,  23.] 

AooiDxirr  Insurance. — Notice  or  Death  or  or  Accident. — Though  a 
policy  of  insurance  against  accidental  injury  requires  notice  to  be 
given  in  writing  Htating  the  full  particulars  of  the  accident  and  injury 
within  ten  days  after  injury  or  death,  the  failure  to  give  such  notic* 
within  the  time  specified  does  not  absolve  the  insurer  from  liability  if 
it  was  caused  by  the  death  of  the  party  injured  under  such  ciroum« 
stances  that  it  was  not  known  until  several  days  thereafter,  and  the 
notice  was  given  within  ten  days  after  the  discovery  of  his  body  and 
of  the  fact  of  his  death. 

Accident  Insurance,  Waiver  or  Notice  or  Death.— If  a  notice  of  a 
death  by  accident  is  given  at  a  later  date  than  was  stipulated  in  th« 
policy,  but  is  retained  without  objection  and  the  insurer  furuishea 
blank  proofs  of  loss,  and,  on  their  being  filled  out  and  forwarded,  also 
retains  them  without  objection,  and  sabseqaently  demands  further 
foformation,  which  is  furnished,  the  iBaortr  vaives  the  objeetioa  thafe 
the  notice  was  not  given  in  time. 
Am.  9*.  Ret..  Vol.  XXX VU.  —94 
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John  L.  Hillj  for  the  appellant. 

William  Henry  Arnoux,  for  the  respondent 

**  O'Brien,  J.  The  defendant  is  an  accident  insurance 
company,  upon  the  co-operative  or  assessment  plan,  and  on 
the  thirteenth  day  of  March,  1891,  issued  its  policy  or  cer- 
tificate to  Frederick  W.  Trippe,  the  plaintiff's  intestate, 
whereby  it  agreed  upon  the  considerations  referred  to  in  the 
instrument  to  pay  to  him  certain  sums  specified  as  a  weekly 
indemnity  on  account  of  disability  from  accidents  within  the 
terms  of  the  contract,  and  also  for  the  sum  of  five  thousand 
dollars  in  case  of  death  "  through  external,  violent,  and  acci- 
dental means."  The  place  of  business  of  the  insured  was  in 
a  building  near  Park  place,  in  the  city  of  New  York,  which, 
on  the  22d  of  August,  1891,  fell,  crushing  to  death  in  the 
ruins  several  of  the  occupants,  and  among  them  the  insured* 
The  destruction  of  this  building,  and  the  consequent  **  loss 
of  life,  is  known  in  the  events  of  that  year  as  the  "Park  place 
disaster."  The  claim  is  resisted  by  the  defendant  upon  the 
ground  that  certain  conditions  expressed  in  the  certificate, 
which  were  warranties  or  conditions  precedent  to  liability, 
have  not  been  complied  with.  The  most  important  question 
and  that  most  strenuously  insisted  upon  by  the  defendant 
arises  upon  the  following  condition: 

"  Notice  of  any  accidental  injury  for  which  claim  is  to  be 
made  under  this  certificate  shall  be  given  in  writing,  ad- 
dressed to  the  president  of  the  society  at  New  York,  stating 
the  full  name,  occupation,  and  address  of  the  injured  mem- 
ber, with  full  particulars  of  the  accident  and  injury,  and  fail- 
ure to  give  such  written  notice  within  ten  days  from  the  date 
of  either  injury  or  death  shall  invalidate  any  and  all  claims 
under  this  certificate." 

There  is  nothing  in  the  case  to  create  any  doubt  as  to  the 
fact  that  the  insured  was  killed  on  the  day  of  the  accident, 
but  the  fact  was  not  known  until  the  25th,  when  the  body  was 
found  among  the  ruins  and  identified.  Notice  of  the  death 
was  given  to  the  defendant  on  the  second  day  of  September, 
which  was  within  the  ten  days  from  the  discovery  of  the 
body,  but  not  within  ten  days  from  the  day  of  the  accident, 
when,  as  the  defendant  insists,  the  death  must  have  occurred. 
The  condition  upon  which  the  defense  is  based  was  to  oper- 
ate upon  the  contract  of  insurance  only  subsequent  to  the 
fact  of  a  loss.  It  must,  therefore,  receive  a  liberal  and  rea- 
sonable construction  in  favor  of  the  beneficiaries  under  the 
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contract:  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389.  The 
provision  requires  not  only  notice  of  the  death,  but  "  full  par- 
ticulars of  the  accident  and  injury."  It  is  quite  conceivable 
that  in  many  cases  of  death  by  accident  the  fact  cannot  be 
and  is  not  known  until  days  or  even  weeks  after  it  has  oc- 
curred. Such  conditions  in  a  policy  of  insurance  must  be 
considered  as  inserted  for  some  reasonable  or  practical  pur- 
pose, and  not  with  a  view  of  defeating  a  recovery  in  case  of 
loss  by  requiring  the  parties  interested  to  do  something  mani- 
festly impossible.  The  object  of  the  notice  was  to  enable  the 
defendant,  within  a  reasonable  *''  time  after  the  death  or 
injury,  to  inquire  into  all  the  facts  and  circumstances  while 
they  were  fresh  in  the  memory  of  witnesses,  in  order  to  deter- 
mine whether  it  was  liable  or  not  upon  its  contract. 

The  full  particulars  of  the  death  which  the  condition  re- 
quires cannot  ordinarily  be  furnished  until  the  fact  of  death 
and  the  manner  in  which  it  occurred  are  ascertained.  In  this 
case  all  that  was  known  prior  to  the  25th  of  August,  when  the 
body  was  found,  was  the  fact  that  the  deceased  had  his  place 
of  business  in  the  building  and  that  it  had  been  destroyed. 
But  it  did  not  follow  from  these  facts  that  the  insured  was 
dead,  as  he  might  have  been  absent  from  the  building  at  the 
time,  or  in  some  way  escaped  from  the  result  of  the  accident, 
and  a  notice  served  upon  the  defendant  prior  to  the  time 
when  the  body  was  found,  and  the  fact  of  death  ascertained, 
would  not  be  within  the  object  or  terms  of  the  condition.  The 
parties  having  contracted  that  the  notice  of  death  should  be 
accompanied  by  full  particulars  of  the  manner  in  which  it 
occurred  and  the  attendant  circumstances,  they  evidently  in- 
tended that  it  should  be  given  only  when  the  fact  and  man- 
ner of  death  became  known  to  the  parties  who  were  required 
to  act.  The  fair  and  reasonable  construction  of  this  condi- 
tion, therefore,  is  that  the  ten  days  within  which  the  notice  is 
to  be  given  did  not  begin  to  run  from  the  date  of  the  accident 
or  the  disappearance  of  the  insured,  but  from  the  time  when 
the  body  was  found,  and  the  important  faet  of  death,  with  the 
circumstances  and  particulars  under  which  it  occurred,  ascer- 
tained. This  construction  secures  to  the  defendant  every 
benefit  and  advantage  that  was  intended  by  this  provision  of 
the  policy,  and  it  cannot,  therefore,  complain  if  the  very  harsh 
and  technical  meaning  which  it  now  seeks  to  put  upon  a  con- 
dition subsequent  is  rejected.  The  plaintiff  was  the  widow  of 
the  deceased  and  the  beneficiary  named  in  the  certificate. 
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She  was  the  only  party  interested  in  the  enforcement  of  the 
contract,  and  who  could  give  the  notice,  and  she  could  not 
give  it,  within  the  meaning  of  the  condition,  until  she  had 
knowledge  of  the  facts  which  she  was  bound  to  communicate. 
To  hold  tliat  the  plaintiff  was  bound  to  give  notice  *®  of  the 
death  of  her  husband,  with  full  particulars,  before  she  had 
any  knowledge  of  the  facts,  would  be  to  require  her,  by  a 
technical  and  literal  construction,  to  do  an  impossible  thing, 
which  was  not  within  the  intention  of  the  parties  when  the  con- 
tract was  made:  Insurance  Companies  v.  Boykin^  12  Wall.  433. 

But  even  if  the  defendant's  construction  of  this  condition 
was  correct,  we  think  by  its  acts  the  objection  has  been  waived 
and  cannot  now  be  urged  as  a  defense.  The  notice  served  on 
the  2d  of  September  was  retained  without  objection,  and 
another  served  on  the  15th  of  October,  after  the  plaintiff  had 
been  appointed  administratrix.  On  the  twelfth  day  of  Octo- 
ber upon  written  application  to  the  defendant  it  furnished  the 
necessary  blanks  for  proofs  of  loss.  These  proofs  were  made 
and  forwarded  to  the  defendant  in  compliance  with  the  terms 
of  the  contract,  and  were  retained  without  objection.  On 
the  19th  of  March  following,  the  defendant  called  for  further 
information,  which  was  given.  It  is  well  settled  that  such 
defenses  are  waived  when  the  company,  with  knowledge  of  all 
the  facts,  requires  the  assured  by  virtue  of  the  contract  to  do 
some  act,  or  incur  some  expense  or  trouble  inconsistent  with 
the  claim,  that  the  contract  had  become  inoperative  in  conse- 
quence of  a  breach  of  some  of  the  conditions:  McNally  v, 
Phcenix  Ins.  Co.y  137  N.  Y.  389;  Roby  v.  American  Cent.  Ins. 
Co.,  120  N.  Y.  610;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410, 
419;  Benninghoff  v.  Agricultural  Ins.  Co.,  93  N.  Y.  495;  Good- 
win  v.  Massachusetts  Mut.  Life  Ins.  Co.,  73  N.  Y.  480;  Brinle 
V.  Hanover  Fire  Ins.  Co.,  80  N.  Y.  108;  Jones  v.  Howard  Ins. 
Co.,  117  N.  Y.  103;  Armstrong  v.  Agricultural  Ins.  Co.,  130 
N.  Y.  560;  Travellers'  Ins.  Co.  v.  Edvoards,  122  U.  S.  457. 

The  acts  of  the  defendant  in  receiving  and  retaining  these 
papers  without  objection  and  calling  for  others  are  consistent 
only  with  the  theory  that  the  contract  was  still  considered  in 
force,  and  as  the  plaintiff  acted  accordingly,  in  performance 
of  its  conditions,  subsequent  to  the  loss,  the  defendant  ought 
not  to  be  permitted  now  to  change  its  position  and  assert  that 
after  ten  days  from  the  accident  the  obligations  of  the  policy 
••  virtually  ceased  by  reason  of  failure  within  that  time  to 
serve  notice  of  death. 
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The  deceased  stated  in  his  application,  which  is  part  of  the 
policy,  and  a  warranty  that  his  business  was  that  of  a  "  whole- 
sale drug  merchant."  It  is  now  urged  that  the  contract  is 
avoided  for  the  reason  that  this  statement  or  representation 
was  untrue.  This  point  is  based  upon  evidence  tending  to 
show  that  some  of  the  articles  that  the  deceased  kept  in  his 
store  and  dealt  in  were  of  such  a  character  as  to  deprive  him 
of  the  right  to  be  classified  for  accidental  insurance  as  a  whole- 
sale druggist  Without  further  reference  to  the  merits  of  this 
objection  it  is  sufficient  to  say  that  it  is  not  available  to  the 
defendant  in  this  court  for  the  reason  that  the  testimony  in- 
troduced did  not  conclusively  establish  any  breach  of  warranty 
in  this  respect.  At  best  the  question  was  one  of  fact,  and  the 
disposition  made  of  it  by  the  learned  trial  judge  was  suf- 
ficiently favorable  to  the  defendant  when  he  submitted  it  to 
the  jury.  No  exception  was  taken  by  the  defendant  to  this 
course  or  to  the  instructions  given  by  the  court  to  the  jury 
upon  the  submission  of  the  question,  and  obviously  none 
could  have  been.  In  fact  the  only  question  submitted  to  the 
jury  was  whether  this  statement  was  true.  The  only  objec- 
tion that  the  defendant  made  to  this  disposition  of  the  case 
was  to  request  a  submission  also  of  the  question  as  to  the  date 
of  the  death  of  the  insured,  which  request  was  properly  re- 
fused as  the  sufficiency  of  the  notice  of  death  served  presented 
a  question  of  law. 

The  other  exceptions  in  the  record  have  been  examined, 
and  as  they  disclose  no  error  prejudicial  to  the  defendant 
the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed.  ____ 

AcxJiDEjfT  Insurancb — CoNSTRCCTioN  o»  PoLioT. — The  terms  of  an  ao> 
oideat  ioauraace  policy  sboald  be  liberally  interpreted  in  favor  of  the  in- 
inred:  McOlinc/iey  r.  Fidelity  etc  Im.  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190, 
and  note. 

LiFK  Insuranck — NoTioB  AND  Proot  o»  Dkath — Waivbb. — Where  ft 
policy  of  life  insurance  requires  notice  and  proof  of  death  as  a  condition  pre* 
cedent  to  payment,  notice  alone  is  not  sufficient,  and  though  the  insurers, 
on  receipt  of  such  notice,  do  not  call  for  further  proof,  they  do  not  thereby 
waive  their  right  to  insist  upon  it:  O'Reilly  v.  Ottardian  etc  Ins.  Co.,  60 N.  Y. 
169;  19  Am.  Rep.  151;  see  the  note  to  Welsh  v.  London  Assur.  Corp.,  31  Am. 
St.  Rep.  791.  In  the  absence  of  any  agreement,  a  waiver  of  forfeiture  of  a 
policy  of  life  insurance  results  only  from  transactions  with  the  insured  by 
which  the  insurer  after  knowledge  of  the  forfeiture  recognizes  the  continued 
«zistenoe  of  the  policy:    Ronald  v.  Mutual  etc  Life  Assn.,  132  N.  Y.  378. 
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Mack  v.  Snbll. 

[140  Nbv  Yobk,  193.] 

BAiLHsirr. — ^A  Contbact  Whbrsbt  Onb  Pa&tt  Is  to  Fdbnish  Certaot 
Matbrials,  to  which  the  other  is  to  add  other  materials,  and  also  to 
perforin  labor  so  as  to  manufacture  a  specified  number  of  pruning- shears, 
is  a  contract  of  bailment,  and  not  of  purchase  and  sale,  and  the  title  to 
the  completed  shears  is  at  all  times  in  the  person  for  whom  they  wero 
manufactured. 

AooEssiON.— Where  the  Principal  Materials  Necessary  to  the  Maud* 
rAOruRE  of  articles  are  furnished  by  one  party,  and  another  is  to 
furnish  other  materials  and  to  perform  labor  so  as  to  complete  the  mana« 
factured  articles,  the  materials  added  by  the  latter  become  by  accession 
the  property  of  the  former,  to  whom  the  whole  of  the  manufactured  ar> 
tides  belong,  though  he  refuses  to  receive  them  because  they  are  not 
manufactured  in  the  manner  exacted  by  the  contract  between  the  par> 
ties. 

Makufaotorer. — The  Retention  or  MANtrrAOTimsD  Articles  upon  which 
the  manufacturer  has  performed  labor  and  furnished  a  portion  of  tho 
materials  does  not  entitle  him  to  recover  the  price  agreed  to  be  paid  for 
SQch  manufacture  if  the  work  was  not  done  in  the  manner  stipulated 
for,  and  the  articles  manufactured  were  valueless  because  of  defects  in 
their  construction. 

ItANUFAcraRE  or  Articles  Contracted  for,  Defects  in.  When  Not 
Waited  by  Silence  or  Acceptance. — If  a  contract  is  made  for  the 
manufacture  of  articles  from  materials  furnished  the  manufacturer  by^ 
the  other  contracting  party,  the  latter,  because  the  title  is  in  him,  may 
retain  the  manufactured  articles,  and  is  not  bound  to  inspect  them,  nor 
to  notify  the  manufacturer  of  objections  thereto,  and,  on  the  latter'a 
suing  for  his  work,  may  defend  on  the  ground  that  it  was  not  performed 
as  stipulated  in  the  contract. 

Contract  to  Manufactcre  Articles,  CJounterclaim  fob  Violation  or» 
In  an  action  to  recover  compensation  for  services  rendered  in  mannfao* 
tnring  articles  from  materials  furnished  by  the  other  contractor,  the 
latter,  on  establishing  that  the  former  did  not  perform  his  work  in  the 
manner  stipulated  for  in  the  contract,  may  recover  the  value  of  the  con> 
tract  to  him,  in  case  plaintiff  had  performed  it,  measured  by  the  differ* 
ence  between  the  price  agreed  to  be  paid  by  the  defendant  and  tho 
market  value  of  the  articles  bad  they  been  manufactured  according  to- 
the  contract. 

Action  to  recover  for  labor  performed  and  materials  fur- 
nished in  the  manufacture  of  one  thousand  pruning-shears 
under  a  contract  by  which  defendant  was  to  furnish  the  cast- 
ings for  the  handles,  and  the  small  castings  around  which 
the  springs  were  coiled,  and  have  them  japanned,  and  the 
plaintiffs  were  to  furnish  the  blades  and  complete  the  articles 
according  to  the  sample.  The  answer  contained  a  counter- 
claim, alleging  that  the  shears  were  warranted,  and  that  they 
were  not  made  as  stipulated  in  the  contract  between  the  par- 
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ties.  The  referee  found  that  the  shears  were  not  made  ac- 
cording to  sample,  and  were  worthless,  and  directed  judgment 
in  favor  of  the  defendant  on  the  counterclaim.  This  action 
of  the  referee  was  affirmed  by  the  trial  court,  and  judgment 
entered  accordingly. 

Henry  M.  Hilly  for  the  appellant 
Heman  W.  Morris,  for  the  respondent. 

*•*  Andrews,  C.  J.  The  referee  found,  and  both  parties 
concede,  that  the  contract  between  the  parties  was  one  of  bail- 
ment and  not  of  purchase  and  sale.  The  consequence  follows 
that  the  title  to  the  completed  shears  was  at  all  times  in  the 
defendant.  The  materials  added  by  the  plaintiffs  in  perform- 
ing their  contract  became  by  accession,  when  joined  with  the 
material  furnished  by  the  defendant,  the  property  of  the  latter, 
he  having  furnished  the  principal  part,  the  part  furnished  by 
the  plaintiff  being  accessorial  merely:  Pierce  v.  Schenck,  3  Hill, 
28;  Foster  v.  Pettibone,  7  N.  Y.  435;  57  Am.  Dec.  530;  Merritt 
v.  Johnson,  »*«  7  Johns.  473;  5  Am.  Dec.  289.  When,  there- 
fore,  the  plaintiflfs  delivered  to  the  defendantin  January,  1884, 
one  hundred  and  forty-six  pairs  of  completed  shears  it  was  a 
delivery  to  the  defendant  of  his  own  property,  and  the  title 
to  the  undelivered  shears,  completed  in  March,  1884,  was  also 
in  the  defendant,  notwithstanding  his  refusal  to  receive  them. 
The  plaintiffs  agreed  to  manufacture  the  shears,  using  the 
handles  furnished  by  the  defendant,  for  the  sum  of  seventy- 
four  cents  per  pair,  to  be  made  in  all  respects  like  the  sample. 
The  referee  found  that  the  shears  manufactured  were  not  like 
the  sample,  but  were  defective  by  reason  of  not  conforming 
thereto,  whereby  they  were  useless  and  of  no  value,  and  that 
the  defects  were  not  discoverable  by  inspection  of  the  shears 
in  their  completed  state,  but  that  by  unscrewing  the  nut  which 
holds  the  parts  of  the  shears  together,  and  separating  them, 
the  defects  could  be  seen.  It  is  also  found  that  the  defendant 
did  not  discover  the  defects  in  the  shears  until  all  the  shears 
had  been  manufactured  and  were  ready  for  delivery. 

Upon  these  findings,  which  are  supported  by  evidence,  no 
action  lies  in  favor  of  the  plaintiffs  to  recover  for  work,  labor, 
or  materials.  They  wholly  failed  to  perform  their  contract 
in  its  true  scope  and  meaning.  It  is  plain  that  under  the  gen- 
eral rule  no  compensation  can  be  demanded  by  the  plaintiffs. 
The  consideration  upon  which  the  defendant's  promise  rested 
has  never  been  furnished.     The  defendant,  it  is  true,  has  title 
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to  the  shears,  hut  this  is  because  he  owned  the  materials  out 
of  which  they  were  made;  the  articles  he  contracted  for  have 
never  been  furnished.  In  place  of  these  were  furnished  arti- 
cles useless  and  valueless  because  of  defects  in  constructioa 
not  existing  in  the  sample  shears.  The  claim  is  made,  how- 
ever, that  the  plaintiffs  are  entitled  to  recover  on  the  contract, 
not  on  the  ground  of  performance,  but  by  reason  of  the  omis- 
sion of  the  defendant  to  reject  and  return  the  shears  delivered 
in  January,  1884,  or  to  notify  the  plaintiflFs  that  they  did  not 
conform  to  the  contract.  The  silence  of  the  defendant,  it  is 
claimed,  operated  in  law  as  an  acceptance  of  the  shears  de- 
livered, and  precludes  him  from  claiming  that  those  subse- 
quently *•''  manufactured  of  the  same  kind  were  defective. 
The  plaintiffs  seek  to  apply  the  principle  governing  executory 
contracts  for  the  manufacture  and  sale  of  chattels  of  a  speci- 
fied kind,  subsequently  delivered  by  the  vendor  in  perform- 
ance of  the  contract. 

In  such  cases  the  law  imposes  upon  the  vendee  the  obliga- 
tion to  make  examination  for  the  purpose  of  ascertaining 
whether  the  articles  delivered  conform  to  the  contract,  and,  if 
he  fails  to  make  inspection  within  a  reasonable  time,  he  will, 
in  the  absence  of  fraud  or  express  warranty,  be  concluded 
from  afterwards  setting  up  the  existence  of  defects  which  an 
inspection  would  have  disclosed.  This  rule  has,  we  think, 
no  application  to  a  case  like  this.  In  the  case  of  vendor  and 
vendee  under  an  executory  contract,  on  delivery  of  the  goods 
the  title  passes  conditionally  only  to  the  vendee.  It  is  neces- 
sary to  the  proper  protection  of  the  vendor  that  the  vendee,  if 
he  rejects  the  goods  and  thereby  throws  them  back  upon  the 
vendor,  should  act  with  reasonable  promptness.  It  would 
be  unjust  to  permit  him  to  retain  the  goods  after  opportu- 
nity for  inspection,  giving  no  sign,  and  subsequently  claim 
that  they  were  not  according  to  the  contract.  He  is  bound 
to  express  his  dissent,  and  thus  enable  the  vendor  to  protect 
his  interests.  The  reason  upon  which  the  doctrine  governing 
executory  contracts  for  the  sale  of  chattels  subsequently  de- 
livered rests  is  inapplicable  to  contracts  for  the  manufacture 
of  articles  from  materials  furnished  to  the  manufacturer  by 
the  other  party  to  the  contract.  The  title  to  the  things  manu- 
factured is  in  the  owner  of  the  materials,  whether  they  con- 
form to  the  contract  or  not.  The  claim  of  the  other  party  is 
for  work  and  labor.  The  employer  may  await  the  presenta- 
tion of  the  claim  of  the  other  party  before  acting.     His  reten- 
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tion  of  the  articles  manufactured  is  the  exercise  of  an  absolute 
right,  and  he  is  neither  bound  to  inspect  the  articles  nor  to 
notify  the  other  party  of  bis  objections.  The  omission  to 
object  may,  in  many  cases,  be  material  evidence  on  the 
question  of  performance,  and,  in  case  of  continuous  deliveries 
of  articles  manufactured  from  time  to  time,  the  duty  to  speak 
after  knowing  the  defects  might  arise.  But  in  the  present 
case  the  findings  exclude  the  ***  inference  of  bad  faith  on 
the  part  of  the  defendant,  or  that,  knowing  that  the  shears  de- 
livered were  defective,  he  remained  silent  and  permitted  the 
plaintiffs  to  manufacture  the  others.  The  fact  that  the  defend- 
ant retained  the  shears  delivered,  and  did  not  offer  to  return 
them  after  he  discovered  that  they  were  defective,  is  no  answer 
to  the  defense  that  the  plaintiffs  had  not  performed  their  con- 
tract. The  defendant's  possession  followed  the  title,  and  the 
plaintiffs  in  no  event  were  entitled  to  have  the  shears  delivered 
returned  to  them.  The  owner  of  real  property  who  has  em- 
ployed another  to  erect  a  house  on  his  land  does  not,  by 
taking  possession  of  the  house  and  occupying  it,  preclude 
himself  from  denying  that  the  builder  has  performed  his 
contract:  Smith  v.  Brady,  17  N.  Y.  173;  72  Am.  Dec.  442. 
In  like  manner  the  owner  of  materials  who  employs  another 
to  manufacture  them  into  garments  or  chattels  of  any  de- 
scription does  not  lose  his  property  in  the  materials,  nor  is  he 
precluded  by  receiving  the  manufactured  articles  from  assert- 
ing his  title  thereto,  and  at  the  same  time  resisting  a  recovery 
for  the  value  of  the  work,  on  the  ground  that  the  workman 
had  not  performed  his  contract. 

In  respect  to  the  judgment  for  the  defendant  on  his  coun- 
terclaim, we  perceive  no  legal  error.  It  represents  the  value 
of  the  contract  to  the  defendant  in  case  the  plaintiffs  had 
performed,  measured  by  the  difference  between  the  price 
agreed  to  be  paid  by  the  defendant  for  the  shears  and  their 
market  value,  if  made  according  to  the  contract.  The  claim 
that  as  the  title  to  the  shears  manufactured  was  in  the  defend- 
ant, the  value  of  the  materials  should  have  been  deducted,  is 
not  presented  by  any  finding  or  exception,  and  it  cannot  be 
affirmed  upon  this  record  that  the  materials,  in  the  condition 
in  which  they  then  were,  were  of  any  value  to  the  defendant. 
The  exception  to  the  finding  of  the  referee  that  there  was  an 
express  warranty  that  the  shears  should  conform  to  the  sam- 
ple, which  warranty  would  survive  an  acceptance  of  the  shears, 
need  not  be  considered.     The  facts  found  show  that  the  plain- 
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tiffs  did  not  perform  their  contract,  and  were  not  entitled  to 
recover  thereon.  The  result  reached  would  not  be  **•  affected 
by  an  error,  if  any,  in  characterizing  the  plaintiffs*  contract  to 
make  the  shears  according  to  the  sample  as  an  express  war- 
ranty which  would  survive  an  acceptance  of  the  shears. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  aflBrmed.  

Jddgk  O'BRiKy  dissented,  holding  that  as  the  plaintiffs  manufactured  one 
hundred  and  forty-six  pairs  of  shears,  and  delivered  them  to  the  defendant, 
who  made  no  objection  thereto,  they  were  justified  in  mauufactnring  the 
remainder  in  the  same  manner,  and  that  the  retention  of  these  shears  with* 
out  objection  for  four  years  was  equivalent  to  an  acceptance,  precluding  the 
defendant  from  raising  any  objection  thereto  after  the  action  was  brought. 
Upon  this  point  he  said:  "The  facts  found  import  an  acceptance  by  the  de« 
fendant,  at  least  of  the  one  hundred  and  forty-six  pairs,  as  there  was  delir* 
ery,  retention  of  the  goods  without  objection,  and  no  offer  to  return.  Silence 
and  acquiescence  on  the  part  of  the  defendant  as  to  the  quality  and  charac« 
ter  of  the  work  naturally  led  to  the  manufacture  of  the  balance  in  the  same 
way,  and  the  question  is,  nnder  these  circnmstances,  whether  the  defendant, 
after  the  lapse  of  four  years,  should  be  permitted  to  make  the  objection  that 
the  contract  was  not  substantially  performed.  The  learned  referee  held  that 
as  there  was  a  warranty  that  survived  acceptance,  as  in  case  of  sale,  the  de- 
fendant was  under  no  obligation  to  ascertain  whether  the  contract  was  per- 
formed or  not,  and  that,  even  when  he  ascertained  that  the  work  was 
defective,  he  was  under  no  obligation  to  make  his  objection  known  to  the 
plaintiffs.  This  proposition,  as  it  seems  to  me,  embodies  a  radical  error, 
which  pervades  the  whole  case. 

"It  is  undoubtedly  true  that  a  workman  who  undertakes  to  make  an  ar> 
tide  from  material  furnished  by  another,  according  to  a  sample  furnished, 
and  to  deliver  it  to  him,  must  show  performance  in  order  to  recover  the  stip- 
ulated price,  and  is  liable  for  damages  for  a  breach  of  his  contract.  But  it 
does  not  follow  that  this  liability  survives  a  delivery  and  acceptance  as  in 
cases  of  sales  of  goods  with  warranty.  When  the  owner,  without  fraud  or 
mistake,  expressly  or  by  silence  and  acquiescence,  accepts  the  article,  that 
liability  is  at  an  end,  and  the  workman  is  entitled  to  his  pay.  If  a  builder 
contracts  to  erect  a  house  according  to  certain  plans  or  after  the  model  of 
another  house,  and  the  owner  accepts  the  work  when  done,  and  enters  into 
possession  of  the  house  without  any  objection  as  to  the  work  or  any  notice 
to  the  builder  that  the  contract  has  not  been  performed,  with  respect  to  ita 
completion,  or  the  character  or  quality  of  the  work  or  material,  this  would 
be  held  to  be  an  admission  on  his  part  that  the  contract  was  performed,  and, 
in  an  action  for  the  price  by  the  builder  years  afterwards,  the  owner  would 
be  concluded  by  his  acts  from  asserting  that  the  builder  had  no  claim  for 
damages  on  account  of  defective  work  or  material.  So  if  cloth  be  delivered 
to  a  tailor  to  make  a  coat,  and  it  is  delivered  to  the  owner  when  made,  whO' 
accepts  it,  or  retains  and  uses  it  for  a  long  time,  without  any  objection  or 
claim  of  defective  workmanship,  he  cannot  be  heard  to  claim,  when  sued  for 
the  price  of  the  work,  that  it  was  not  done  according  to  agreement,  and  it 
would  not  strengthen  such  a  claim  to  call  the  workman's  agreement  to  make 
the  coat  according  to  a  certain  style  or  pattern  a  warranty  that  survived 
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ftcc<^tance.  In  snch  eases  acceptance,  or  omission  to  object  within  a  rea* 
■onable  time  after  delivery  or  opportunity  for  examination,  operates  to  ez> 
tinguish  all  claims  for  breach  of  the  contract:  Sprague  v.  Blake,  20  Wend.  61 1 
Coplay  Iron  Co.  r.  Pope,  108  N.  Y.  232;  Broion  v.  Foster,  108  N.  Y.  387; 
Studer  v.  BleiaUin,  115  N.  Y.  316;  Pierson  v.  Crookt,  115  N.  Y.  539;  12  Am. 
St  Rep.  831;  Mason  v.  Smith,  130  N.  Y.  474;  Norton  v.  Dreyfuss,  106  N.  Y. 
90. 

"That  element  of  a  contract  known  to  the  law  as  a  warranty  is  pecnliar 
to  contracts  for  the  sale  of  property  and  policies  of  insurance.  In  its  appli< 
cation  to  the  sale  of  goods  it  is  but  the  agreement  of  the  seller  that  they  will 
correspond  to  the  terms  of  the  contract,  with  respect  to  quality  or  quantity, 
and  this  undertaking  is  so  far  collateral  that  it  survives  an  acceptance  of  the 
goods  by  the  purchaser.  Such  a  warranty,  when  it  exists,  is  connected  with 
and  belongs  to  a  contract  of  sale  as  one  of  its  elements,  but,  in  the  sense  in 
which  it  is  understood  in  the  law  of  sales,  can  have  no  application  to  a  bail> 
ment,  where  one  party  agrees  to  perform  labor  upon  the  materials  of  another, 
and  to  make  for  the  employer  an  article  to  correspond  with  a  sample:  Eighmie 
T.  Taylor,  98  N.  Y.  288;  Benjamin  on  Sales,  sees.  610,  673;  Sedgwick  on 
Damages,  sec.  759;  2  Schonler  on  Personal  Property,  seo.  328;  Hilliard  on 
Sales,  322  et  seq. 

"  The  cases  cited  by  the  learned  referee  and  the  counsel  for  the  defendant 
are  all,  with  perhaps  one  exception,  where  the  question  as  to  the  warranty 
arose  upon  contracts  for  the  sale  of  property.  It  is  conceded  that  in  such 
cases  a  warranty  survives  acceptance.  The  case  of  Harris  v.  Rathbun,  2 
Keyes,  312,  was  one  of  bailment,  and  the  dissenting  opinion  of  Judge  Wright 
states  that  the  warranty  could  not  survive  the  acceptance  by  the  owner  of 
the  lumber  which  had  been  sawed  from  his  logs.  In  the  other  opinions  this 
point  is  not  noticed,  but  it  distinctly  appears  that  when  the  owner  took  the 
lumber  from  the  mill  he  objected  to  the  way  in  which  the  sawing  was  done, 
and  notified  the  sawyer  that  it  was  not  according  to  the  contract. 

••  In  Smith  v.  Brady,  17  N.  Y.  173,  72  Am.  Dec.  442,  it  was  held  that  a 
builder  who  had  agreed  to  erect  a  house  could  not  recover  without  showing 
that  the  work  was  done  according  to  the  contract,  though  the  owner  had 
entered  into  the  possession  and  enjoyment  of  the  house  without  objection. 
But  in  that  case  it  appeared  that  the  evidence  of  performance  was,  by  the 
stipulation  of  the  parties,  to  be  the  certificate  of  an  architect,  which  was  not 
furnished.  Moreover,  the  rigorous  application  of  a  correct  principle  in  that 
case  has  been  much  relaxed  by  subsequent  cases  in  this  court:  Woodtoard  v. 
Fuller,  80  N.  Y.  315;  Nolan  v.  Whitwy,  88  N.  Y.  648;  Phillip  r.  Gallant,  62 
N.  Y.  256;  Sinclair  v.  Tallmadge,  35  Barb.  602. 

"  It  appears  that  about  seventy  pairs  of  the  shears  were  sold  and  delivered 
during  the  summer  of  1884,  by  a  third  party  to  a  nurseryman,  with  the  con* 
sent  and  at  the  request  of  the  defendant,  who  had  the  benefit  of  the  sale. 
This  dealing  with  the  property  is  utterly  inconsistent  with  the  position  of 
the  defendant  now,  that  the  contract  was  not  performed.  The  findings, 
however,  are  too  indistinct  on  this  point  to  make  it  the  basis  of  a  decision 
npon  this  appeal.  I  prefer  to  let  the  decision  rest  upon  the  ground  that  the 
referee  erred  in  applying  to  this  case  the  doctrine  that  a  warranty,  or  agree* 
ment  on  the  part  of  the  plaintiffs,  that  the  mannfactared  article  would  b« 
like  the  sample,  survives  the  acceptance. 

"I  think  the  judgment  should  be  reversed,  and  a  new  trial  granted,  coets 
to  abide  the  event."    Judge  Maynard  concurred  in  the  dissenting  opinion. 
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BAILirKNT— CON'TRACT  FOR  WORK  TO  BB  DONB  ON  A  CnATTBL. — Wheat 
given  to  a  miller  upon  an  agreement  that  he  should  return  a  given  quantity 
of  flour  for  so  many  bushels  of  wheat,  constitutes  the  miller  a  bailee  and  not 
•  purchaser:  Slaughter  v.  Green,  1  Rand.  3;  10  Am.  Dec.  488,  and  note; 
Ledyard  v.  Hihhard,  48  Mich.  421;  42  Am.  Rep.  474,  and  note;  Foster  v. 
Pettihone,  7  N.  Y.  433;  57  Am.  Deo.  530,  and  note.  See  Central  Lithograph' 
*ng  etc.Co.  v.  Moore,  75  Wis.  170;  17  Am.  St.  Rep.  186. 

Accession. — The  owner  of  the  principal  materials  acquires  by  right  of 
accession  the  right  of  property  in  the  whole  where  the  materials  of  two  per- 
sons are  united  by  labor  into  a  joint  product:  Pulci/er  v.  Page,  32  Me.  404; 
54  Am.  Dec.  552,  and  the  extended  note  discussing  this  subject.  See  this 
note  particularly  at  page  586,  where  the  rule  of  law  is  laid  down  that  an 
article  manufactured  belongs  to  the  owner  of  the  principal  materials. 

Contract  for  Articlb  to  be  Madb — Completb  Pkrfobmancb  Whethbr 
Waived  by  Acceptance. — A  builder  cannot  recover  unless  he  has  complied 
with  his  contract,  although  the  defendant  has  taken  possession  of  and  uses 
the  building:  Smith  v.  Brady,  17  N.  Y.  173;  72  Am.  Dec.  442,  and  note  with 
the  cases  collected.  The  acceptance  and  use  of  work  performed  and  mate- 
rials furnished  renders  one  answerable  on  an  implied  promise  to  pay  for  the 
value  he  has  received  to  the  amount  whereby  he  is  benefited,  though  tho 
work  done  and  materials  furnished  be  not  in  the  manner  stipulated  in  a 
special  contract  therefor:  McKinney  v.  Springer,  3  Ind.  59;  54  Am.  Dec.  470, 
and  extended  note;  Norria  v.  ScImoI  District,  12  Me.  293;  28  Am.  Dec.  182, 
and  note;  Morford  v.  Mastin,  6  T.  B.  Mon.  609;  17  Am.  Dec  168.  To  the 
same  effect  see  Bozarth  v.  Dudley,  44  N.  J.  L.  304;  43  Am.  Rep.  373. 

Sales  With  Warranty. — Counterclaim  for  Violation  of:  See  Tacoma 
Coal  Co.  V.  Bradley,  2  Wash.  600;  26  Am.  St.  Rep.  890,  and  Fairbank  Gat^- 
ning  Co.  v.  Metzger,  118  N.  Y.  260;  16  Am.  St.  Rep.  753,  and  note. 
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Patent  Rkjhts,  CoNSTRUcnoN  of  Contract  Licensing  thb  Use  of. — By 
a  contract  in  which  the  defendant  agreed  to  manufacture  and  use  an  in< 
vention  and  attach  it  whenever  it  would  be  practicable  to  all  the  vari- 
ous machines  manufactured  and  sold  by  it  and  to  pay  plaintiff  a  royalty 
OD  each  machine  manufactured  and  sold  and  having  such  invention  at- 
tached, and  stipulating  that  the  plaintiff  would  neither  use,  nor  license 
others  to  use,  hia  invention,  the  parties  established  the  relation  between 
themselves  of  licensor  and  licensee  of  the  patented  invention.  Plain- 
tiff's cause  of  action  to  recover  compensation  is  not  entire  so  that  one 
judgment  in  his  favor  exhausts  his  whole  right  of  action,  but  is  in  the 
nature  of  a  demand  for  royalties,  dependent  upon  the  number  of 
uiauliines  manufactured  to  which  his  invention  was  applied. 

Patknt  Rights — A  Licensee  of  a  Patent  Riqht  May  Change  His  Posi- 
tion by  renouncing  his  rights  and  declaring  his  intention  to  manufac- 
ture in  hostility  to,  and  in  defiance  of,  the  patent  on  the  ground  that 
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it  is  a  nullity.  To  do  so  he  must  fully  annonnce  his  position  and  pal 
himself  in  the  clear  and  nnmistakable  attitude  of  an  infringer  having  no 
defense  except  the  invalidity  of  the  patent. 

Patk»t  Rights — A  Corporation  Licensed  to  Mamutacturb  Aktiolss 
AND  Use  a  patented  invention  does  not  renounce  its  rights  nor  reliere 
itself  from  liability  as  a  licensee  by  its  auditing  board  refusing  to  pay 
royalties  on  the  ground  that  the  patent  is  invalid. 

Patent  Rights— A  Licensor  Is  Entitled  to  Asschb  that  his  licensee  re- 
mains such  until  the  latter  by  a  clear,  definite,  and  nneqoivocal  notioo 
emanating  from  lawful  and  competent  authority,  throws  off  the  pro* 
tection  of  the  license  and  stands  admittedly  an  infringer  of  the  paten^ 
if  it  is  valid. 

Action  to  recover  royalties  from  September  1, 1884,  to  June, 
1890,  for  the  use  of  a  patented  oiler  to  be  attached  to  agrical- 
tural  machines.  The  defendant,  by  a  parol  agreement  en- 
tered into  in  1872,  agreed  to  manufacture  and  use  plaintiff's 
invention  and  to  attach  it  to  the  various  machines  manufac- 
tured and  sold  by  it,  and  to  pay  plaintiff  a  royalty  on  each 
machine  on  which  the  oiler  was  used,  and  the  plaintiff  on  his 
part  agreed  not  to  use  or  license  others  to  use  his  invention. 
In  a  former  action  judgment  had  been  entered  in  plaintiff^s 
favor  for  all  royalties  due  up  to  September  1, 1884.  Judg- 
ment in  favor  of  the  plaintiff. 

Esek  Cowen,  for  the  appellant. 
James  Lansingy  for  the  respondent. 

•••  Finch,  J.  We  deem  it  our  duty  to  affirm  this  judge- 
ment upon  two  of  the  propositions  asserted  by  the  general 
term,  but  without  any  further  expression  of  opinion  as  to 
other  matters  which  were  brought  into  the  discussion. 

We  agree  that  the  contract  between  the  parties  established 
substantially  the  relation  of  licensor  and  licensee  of  a  pat- 
ented invention,  and  that  the  plaintiffs  cause  of  action  to  re- 
cover compensation  was  not  entire,  so  that  the  one  judgment 
previously  obtained  exhausted  the  whole  right  of  action  upon 
the  contract,  but  was  and  is  in  the  nature  of  a  demand  for 
royalties,  dependent  upon  the  number  of  machines  manufac- 
tured to  '*'  which  the  invention  was  applied,  and  measured 
by  the  value  of  the  use  to  which  the  latter  was  thus  sbbjected. 
The  question  was  fully  discussed  in  the  opinion  below,  and 
cur  approval  of  its  reasoning  upon  the  point  remains  un- 
changed by  the  appellant's  criticism  on  the  argument  The 
terms  of  the  contract  itself,  its  peculiar  subject  matter,  and 
the  conduct  of  the  parties  under  it,  all  indicate  that  the 
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cause  of  action  was  not  entire  and  complete  upon  the  execu- 
tion of  the  agreement,  but  that  the  latter  contemplated  com- 
pensation measured  by  future  use,  and  giving  rise  to  causes 
of  action  severally  founded  upon  subsequent  breaches.  While 
the  contract  as  proved  lacks  the  precision  and  accuracy  of 
detail  which  would  have  excluded  the  question  raised,  enough 
is  left  to  justify  the  construction  thus  far  maintained. 

The  further  contention  of  the  appellant  is  rested  upon  the 
theory  that  at  a  period  antecedent  to  the  use  of  the  invention 
for  which  a  recovery  has  been  had,  notice  was  given  to  the 
plaintiff  that  the  defendant  company  renounced  their  license 
and  refused  to  further  manufacture  under  it,  but  should 
manufacture  in  the  future  in  hostility  to,  and  defiance  of,  the 
patent,  on  the  ground  that  the  latter  was  invalid  and  a  nullity. 
It  is  conceded  that  a  licensee  may  thus  change  his  position; 
that  while  he  remains  such  he  cannot  question  or  dispute  the 
validity  of  the  patent,  but  in  order  to  do  so  must  fully  re- 
nounce its  protection,  and  put  himself  in  the  clear  and  un- 
mistakable  attitude  of  an  infringer,  having  no  defense  except 
in  the  claimed  invalidity  of  the  patent  And  the  inquiry  now 
is  whether  any  such  suflBcient  notice  was  given. 

The  referee  has  found  that  about  August  1, 1880,  the  plain* 
tiff  demanded  -payment  for  the  use  of  his  invention  up  to  that 
date;  that  the  claim  was  presented  to  the  auditing  board  of 
the  company,  and  was  rejected  by  its  members,  though  with- 
out any  formal  vote  or  resolution;  the  reason  assigned  being 
that  the  president  of  the  company  denied  having  made  any 
contract  with  plaintiff,  and  that  they  believed  the  patent  to 
be  invalid.  They  also  requested  Mr.  Parsons,  who  was  the 
attorney  of  the  company,  to  notify  the  plaintiff  of  their 
conclusion,  *"  and  the  latter  did  so,  but  without  stating 
any  grounds  upon  which  the  invalidity  of  the  patent  was 
asserted. 

The  referee  further  finds  that  in  June  of  the  year  1882  the 
plaintiff  renewed  his  application  for  payment,  and  did  so  in 
a  writing  which  was  proved  and  put  in  evidence.  In  that 
document  he  asserts  that  there  had  been  a  reissue  of  hia 
patent;  that  whether  valid  or  not  it  had  up  to  that  time 
served  to  protect  the  company  in  the  use  of  the  invention 
which  they  had  applied  to  their  machines  as  a  patented  ar> 
tide  of  which  they  had  the  exclusive  use,  and  were  in  the 
habit  of  80  representing  the  facts  to  the  public;  and  that  he 
desired  to  effect  an  arrangement  for  his  compensation.     This 
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paper  was  presented  by  Parsons  to  the  auditing  committee, 
he  adding  at  the  foot  of  it,  "The  whole  matter  seems  to  de- 
pend on  his  contract  with  Mr.  Wood,  if  he  had  one."  The 
referee  further  finds  that  the  auditing  board  again  rejected 
the  claim,  and  a  majority  of  the  individual  members  requested 
Parsons  to  so  inform  the  plaintiff,  because  they  believed  the 
patent  to  be  invalid,  which  the  attorney  did,  though  again 
without  specifying  the  alleged  ground  of  invalidity. 

Several  facts  about  these  notices  challenge  our  attention. 
They  are  a  refusal  to  pay,  and  give  as  a  principal  reason  the 
asserted  invalidity  of  the  patent.  But  they  do  not  in  terms 
renounce  its  protection;  they  do  not  directly  or  explicitly 
abandon  the  position  of  licensees;  they  do  not  assert  an  in- 
tention to  continue  the  manufacture  in  hostility  to  the  patent 
and  in  defiance  of  its  authority.  All  that  can  be  said  is  that 
something  of  that  sort  might  fairly  be  inferred  from  the  re- 
fusal to  pay,  coupled  with  a  claim  of  invalidity.  While  that 
is  a  possible,  it  is  not  a  necessary,  inference,  and  the  licensor 
was  entitled  to  a  distinct  and  definite  and  unequivocal  notice, 
such  as  would  leave  the  company  inevitably  liable  as  an  in- 
fringer if  the  patent  should  be  sustained.  It  is  quite  doubtful 
whether  the  defendant  intended  to  take  any  such  position  or 
the  plaintiff  at  all  so  understood  it.  Before  the  notice  of 
1880,  there  had  been  a  use  of  the  machine  under  the  patent, 
and  it  was  for  that  use  that  claim  was  made.  The  refusal  to 
**•  pay,  so  far  as  it  rested  upon  an  asserted  invalidity  of  the 
patent,  could  only  mean  that  the  company  deemed  that  a  de- 
fense although  they  were  and  remained  licensees.  They 
could  not  mean  anything  else,  for  there  is  no  pretense  that 
prior  to  that  date  any  notice  at  all  had  been  given.  If  at  that 
time  the  defendant  claimed,  as  it  did,  that  the  invalidity  of 
the  patent  could  justify  a  refusal  to  pay  while  the  company 
was  licensee,  how  could  plaintiff  be  expected  to  infer  that  the 
licensee  intended  to  cease  to  be  such  or  manufacture  on  any 
different  basis?  That  the  plaintiff  did  not  and  was  not  bound 
to  so  infer  is  evident  from  what  followed.  About  two  years 
later  he  again  presented  a  claim  for  compensation.  That  the 
company  for  that  period  were  chargeable  only  as  infringers 
and  outside  of  the  license  does  not  seem  to  have  entered  his 
mind.  On  the  contrary,  he  distinctly  asserts  that  up  to  that 
Tery  moment  the  licensees  had  been  manufacturing  as  such, 
and  so  holding  themselves  out  to  the  public,  and  he  renewi 
his  claim  on  that  basis.     And  now  observe  the  action  of  the 
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auditing  board  and  their  attorney.  If  they  believed  that  two 
years  earlier  they  had  renounced  their  position  as  licensees, 
we  should  expect  them  to  say  so,  and  tell  the  plaintiff  if  he 
had  faith  in  his  patent  to  proceed  against  them  as  infringers 
for  two  years  at  least.  They  say  nothing  of  the  kind.  They 
merely  repeat  their  refusal  and  assertion  of  the  invalidity  of 
the  patent,  without  one  word  indicating  any  intended  or  ac- 
complished change  of  position.  Their  own  attorney  appends 
to  plaintiff's  claim  a  written  memorandum  that  it  depends 
upon  the  question  whether  there  was  in  fact  a  contract  with 
Wood,  and  so  recognizes  that  if  there  was  there  had  been  no 
infringement.  And  it  is  further  to  be  noted  that  in  a  previ- 
ous suit  for  royalties  accruing  after  as  well  as  before  these 
notices  were  given  they  were  not  pleaded  as  a  defense  against 
a  recovery  after  their  date  founded  upon  an  invalidity  of  the 
patent. 

There  is  a  further  difficulty.  We  may  perhaps  assume 
that  the  defendant's  auditing  board  were  vested  with  author- 
ity to  pay  or  reject  claims  against  the  company,  but  we  can 
assume  ***  nothing  more  than  that.  No  proof  is  given  of 
any  authority  conferred  upon  them  beyond  the  usual  func- 
tions involved  in  their  official  designation.  It  is  not  proved 
that  they  had  any  authority  to  rescind  a  contract  or  settle  and 
determine  the  future  action  of  the  company.  In  the  absence 
of  such  authority  it  must  be  held  to  reside  in  the  board  of 
trustees,  which  never  acted  upon  the  matter,  either  formally 
or  informally. 

A  licensor  is  entitled  to  assume  that  his  licensee  remains 
such  until  the  latter,  by  a  clear,  definite,  and  unequivocal 
notice,  emanating  from  lawful  and  competent  authority,  throw* 
off  the  protection  of  the  license  and  stands  admittedly  an  in- 
fringer if  the  patent  is  valid.  The  licensor  is  not  to  be  left 
in  a  doubtful  or  uncertain  position.  He  must  not  be  exposed 
to  the  double  danger  of  being  defeated  in  a  suit  for  infringe- 
ment by  a  plea  of  license  never  effectually  or  authoritatively 
renounced;  or  if  he  sues  for  royalties,  of  being  beaten  because 
there  was  merely  an  infringement,  if  anything. 

We  think  the  alleged  notices  were  insufficient,  and  10  the 
defendant  remained  liable  as  licensee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  affirmed. 
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Patients — Estofpil  or  Licenses  to  Dent  Validitt  or. — The  licensee 
of  a  patentee  who  has  used  the  invention  is  estopped  to  deny  the  validity  of 
the  patent  in  an  action  for  royalties:  Clark  v.  Amosheag  Mfg.  Co.,  62  N.  H. 
612;  HyaU  t.  Ingalia,  124  N.  T.  93;  Kroegher  v.  McConxcay  etc  Co.,  149 
Pa.  St.  444.    Sm  aUo  DqImU  t.  Fahy't  Watch  Cote  Co.,  138  N.  Y.  285. 


Barth  V,  Backus. 

[140  New  Yokk,  2S0.] 

CovTLiCT  ov  Laws. — A  Volvntart  Assignment  bt  a  Debtor  of  all  hla 
property  for  the  benefit  of  his  creditors  valid  by  the  law  of  hia  domicil« 
will  prevail  against  the  lien  of  an  attachment  snbseqnently  iasaed  vm 
another  state  or  country  in  favor  of  a  creditor  there,  whether  citizen  or 
nonresident,  npon  a  debt  of  the  original  assignor  embraced  in  the  assign* 
ment,  provided  the  recognition  of  the  title  under  the  assignment  does 
not  contravene  the  statutory  law  of  the  state,  or  is  not  repngnant  to  its 
public  policy. 

Conflict  oi  Laws.— Titlx  to  Personaltt  Acquibsd  Ik  Invitum  Under 
Foreign  Insolvenct  or  Banerdft  Laws  will  not  be  recognized  in 
another  jurisdiction  where  it  comes  into  conflict  with  the  rights  of  ered< 
itors  pursuing  their  remedies  there  against  the  property  of  the  debtor, 
although  the  proceedings  were  instituted  subsequently  to^  and  with 
notice  of,  the  transfer  in  insolvency  or  bankruptcy. 

bsoLTENCT  Law,  What  Is. — A  statute  authorizing  assignments  to  be  made 
for  the  benefit  of  all  the  creditors  of  the  assignor,  and  declaring  that 
every  person,  whether  resident  within  or  without  the  state,  accepting  a 
dividend  out  of  the  assigned  estate,  or  in  any  way  by  proving  his  claim 
or  otherwise  participating  in  the  proceedings  under  the  assignment, 
■hall  be  held  to  have  assented  to,  and  to  be  bound  by,  any  order  of  the 
court  discharging  the  assignor  from  his  debts,  is  an  insolvent  law;  and 
an  assignment  made  thereunder  does  not  transfer  title  to  property  ia 
another  state  as  against  a  creditor  attaching  in  such  other  state,  although 
he  was  a  resident  of  the  state  wherein  the  assignment  was  made. 

Conflict  or  Laws. — When  Nonresident  Creditoks  Suing  in  This  Statb 
AND  Herb  Attaching  Property  are  brought  into  conflict  with  an  as* 
■ignment  made  by  their  debtor  in  another  state  for  the  benefit  of  hia 
creditors,  they  are  accorded  the  same  rights  as  resident  creditors,  and  if 
the  latter  can  successfully  oppose  such  assignment,  so  may  the  former. 

Action  by  plaintiff  as  assignee  for  the  benefit  of  the  cred- 
itors of  the  Wilkin  Manufacturing  Company,  a  Wisconsin 
corporation,  against  the  Canton  Lumber  Company,  a  domes- 
tic corporation,  to  recover  a  sum  due  for  machines  furnished. 
The  debt  sued  upon  had  before  the  commencement  of  the 
action  been  attached  in  suits  against  the  plaintiff's  assignor, 
and  the  sum  due  was  paid  into  court  and  the  attaching  cred* 
itors  substituted  as  defendants  in  place  of  tLe  lumber  com- 
pany. 
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Nelson  L.  Robinson,  for  the  appellant. 

Thomas  Spratt  and  Ledyard  P.  Hale,  for  the  respondent. 

'■*  Andrews,  C.  J.  The  general  rule  that  the  validity  of 
a  transfer  of  personal  property  is  governed  by  the  law  of  the 
domicile  of  the  owner  is  in  most  jurisdictions  held  to  apply 
to  a  transfer  by  voluntary  assignment  by  a  debtor  of  all  his 
property  for  the  benefit  of  creditors,  as  well  as  to  a  specific 
transfer  by  way  of  ordinary  sale  or  contract;  and  the  title  of 
such  assignee,  valid  by  the  law  of  the  domicile,  will  prevail 
*'*  against  the  lien  of  an  attachment  issued  and  levied  in 
another  state  or  country  subsequent  to  the  assignment,  in 
favor  of  a  creditor  there,  whether  a  citizen  or  nonresident, 
upon  a  debt  or  chattel  belonging  to  the  assignor,  embraced  in 
the  assignment,  provided  the  recognition  of  the  title  under 
the  assignment  would  not  contravene  the  statutory  law  of  the 
state,  or  be  repugnant  to  its  public  policy.  The  decisions  are 
not  uniform,  but  this  is  the  general  rule,  supported  by  the 
preponderating  weight  of  authority,  and  is  the  settled  law  of 
this  state:  Ockerman  v.  Cross,  54  N.  Y.  29;  Bishop  on  Insol- 
vents, sees.  241,  265,  and  cases  cited.  But  this  general  rule 
is  subject  to  a  qualification  established  in  the  jurisprudence 
of  the  American  states,  that  a  title  to  personal  property  ac- 
quired in  invitum  under  foreign  insolvent  or  bankrupt  laws, 
good  according  to  the  law  of  the  jurisdiction  where  the  pro- 
ceedings were  taken,  will  not  be  recognized  in  another  juris- 
diction where  it  comes  in  conflict  with  the  rights  of  creditors 
pursuing  their  remedy  there  against  the  property  of  the 
debtor,  although  the  proceedings  were  instituted  subsequent 
to  and  with  notice  of  the  transfer  in  insolvency  or  bankruptcy: 
Holmes  v.  Remsen,  20  Johns.  229;  11  Am.  Dec.  269;  Kelly  v. 
Crapo,  45  N.  Y.  87;  6  Am.  Rep.  35;  In  re  Waite,  99  N.  Y. 
433;  2  Kent's  Commentaries,  406,  407.  This  exception  pro- 
ceeds upon  the  view  that  to  give  efiect  to  such  a  transfer 
arising  by  operation  of  law,  and  not  based  upon  the  voluntary 
exercise  by  the  owner  of  the  jus  disponendi,  would  be  to  give 
the  foreign  law  an  extraterritorial  operation,  which  the  rule 
of  comity  ought  not  to  permit  to  the  prejudice  of  suitors  in 
another  jurisdiction.  The  cases  in  this  state  since  the  case 
of  Holmes  v.  Rem»enf  4  Johns.  Ch.  460,  8  Am.  Dec.  581,  in 
which  the  chancellor  sought  to  maintain  the  English  doctrine 
on  the  subject,  have  uniformly  sustained  the  rights  of  domes- 
tic attaching  creditors  against  a  title  under  a  prior  statutory 


Nov.  1893.]  Barth  v.  Backus.  647 

assignment  in  another  state  or  country,  the  several  states  of 
the  union  being  treated  for  this  purpose  as  foreign  to  each 
other:  WilUtta  v.  Waite,  25  N.  Y.  577;  Johnson  v.  Hunt,  23 
Wend.  87;  Kelly  v.  Crapo,  45  N.  Y.  87;  6  Am.  Rep.  35. 

*'®  The  general  question  in  this  case  involves  the  point 
whether  the  assignment  made  by  the  Wilkin  Manufacturing 
Company,  under  the  statute  of  Wisconsin,  is  to  be  treated  as 
a  voluntary  assignment,  not  in  conflict  with  our  laws  or  policy, 
or  whether,  in  view  of  the  compulsory  clauses  of  that  statute, 
it  is  to  be  regarded  as  in  the  nature  of  a  bankrupt  law,  and 
ineffectual  to  transfer  title  to  the  property  of  the  insolvent  in 
our  jurisdiction  as  against  attaching  creditors.  In  consider- 
ing  whether  the  title  of  the  assignee  in  Wisconsin  is  para- 
mount to  the  claims  of  creditors  here,  who,  subsequent  to  the 
assignment,  procured  attachments  against  the  debt  owing  to 
the  Wilkin  Manufacturing  Company  by  the  Canton  Lumber 
Company,  a  reference  to  the  Wisconsin  statute  under  which 
the  assignment  was  made,  becomes  important.  The  original 
statute  upon  the  subject  of  voluntary  assignments  by  failing 
debtors,  was  similar  to  the  statute  in  this  state  upon  the  same 
subject.  It  was  a  statute  prescribing  the  conditions  of  such 
assignments  and  regulating  the  administration  of  the  trust 
for  the  protection  of  creditors.  In  1889  radical  changes  were 
made  in  the  statutory  system  of  Wisconsin,  and  the  prior 
statute  was  amended.  The  amendments,  among  other  things, 
provided  that  the  assignor  in  a  voluntary  assignment  for  the 
benefit  of  his  creditors,  made  under,  or  in  pursuance  of,  the 
laws  of  the  state,  "  may  be  discharged  from  his  debts  as  a 
part  of  the  proceedings  under  such  assignment,  upon  com- 
pliance with  the  provisions  of  this  act."  It  further  declared 
that  every  creditor  of  the  insolvent  debtor  residing  within  or 
without  the  state  who  should  accept  a  dividend  out  of  the 
assigned  estate,  or  in  any  way,  by  proving  his  claim  or  other- 
wise, participate  in  the  proceedings  under  the  assignment, 
shall  be  "  deemed  to  have  appeared  in  the  matter  of  such 
assignment  and  the  application  for  a  discharge,  and  should 
be  bound  by  any  order  or  discharge  granted  by  the  court," 
eubject  to  the  right  of  appeal.  Under  the  statute,  a  creditor, 
by  accepting  a  dividend,  thereby  consented  to  a  discharge  of 
the  debtor  from  the  portion  of  the  debt  remaining  over  and 
above  his  share  of  the  assets,  and  unless  a  creditor  comes  in 
under  the  assignment,  he  is  debarred  ***  from  receiving  any- 
thing out  of  the  assigned  property,  unless  indeed  a  Burplui 
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should  remain  after  payment  of  the  participating  creditors  in 
full,  although  it  seems  the  deht  would  remain  as  a  claim 
against  the  insolvent. 

The  power  to  discharge  a  contract  without  payment  or 
satisfaction,  and  without  the  consent  of  the  parties,  is  a  power 
which  pertains  to  the  sovereign  alone.  The  statute  of  Wis- 
consin does  not  assume  to  discharge  the  debts  owing  by  the 
insolvent  assignor  absolutely.  But,  as  has  been  said,  it  de- 
prives creditors  who  do  not  come  in  under  the  assignment  of 
all  share  in  the  assigned  estate,  unless  in  the  improbable  con* 
tingency  of  a  surplus.  This  coercive  feature  of  the  scheme, 
if  contained  in  a  voluntary  general  assignment  for  the  bene- 
fit of  creditors,  would  render  the  assignment  void:  Qrover  v. 
Wakeman,  11  Wend.  189,  25  Am.  Dec.  624.  The  statue  of 
Wisconsin,  however,  incorporates  this  feature,  and  the  law  is 
recognized  by  the  courts  of  Wisconsin  as  an  insolvent  law: 
Holton  V.  Burton,  78  Wis.  321;  Hempsted  v.  Wisconsin  etc.  Ins, 
Co.y  78  Wis.  375.  This  court  had  occasion,  in  the  case  of 
Boese  v.  King,  78  N.  Y.  471,  to  consider  a  similar  provision 
in  a  statute  of  New  Jersey,  regulating  voluntary  assignments 
for  the  benefit  of  creditors  in  that  state,  and  it  was  assumed 
that  the  provision  in  that  act  was  in  the  nature  of  a  bank- 
rupt law.  Effect  cannot  be  given  here  to  this  coercive  feature 
in  the  Wisconsin  law,  except  by  giving  extraterritorial  effect 
to  the  law  of  that  state.  The  assignor  had  no  power  to  make 
such  a  condition,  and  if  it  is  legal  it  is  by  force  of  the  statute 
alone.  This  feature  is  one  of  the  distinguishing  tests  of  an 
insolvent  or  bankrupt  law.  The  assignment  was  voluntary 
in  the  sense  that  the  Wilkin  Manufacturing  Company  were 
not  coerced  into  executing  it,  and  the  title  to  the  property 
was  vested  in  the  assignee  by  its  own  act.  But,  whether  it  is 
to  be  treated  as  voluntary  in  another  jurisdiction,  when  the 
claims  of  creditors  there  are  in  question,  is  the  point.  The 
assignment  purports  to  have  been  made  under  and  in  pur- 
suance of  the  law  of  Wisconsin.  The  assignor,  by  proceeding 
under  that  law,  presumably  designed  to  avail  itself  of  the 
provision  for  a  discharge.  **®  This  could  only  be  accom- 
plished by  force  of  the  law.  The  right  of  an  insolvent  or 
bankrupt  to  initiate  voluntary  proceedings  in  bankruptcy  is 
a  common  feature  in  bankrupt  laws,  but  that  fact  does  not 
make  the  assignment  voluntary,  so  as  to  give  extraterritorial 
operation  to  the  proceedings.  This  point  was  adverted  to  in 
the  case  of  Upton  v.  Hubbard,  28  Conn.  274,  73  Am.  Dec.  670, 
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where  the  court  aaid:  "In  our  view  there  is  essentially  no 
difiference  whether,  in  consequence  of  an  act  of  bankruptcy, 
AS  in  England,  the  bankrupt's  estate  is  forced  from  him,  or 
he  himself  sets  the  law  in  motion  by  a  conveyance  in  bank« 
ruptcy  in  the  first  instance."  Under  the  Wisconsin  statute 
the  transfer  is  voluntary,  but  the  law  steps  in  and  regulates 
the  distribution  of  the  assigned  estate  in  accordance  with  con- 
ditions which  the  sovereign  alone  can  prescribe.  It  would, 
we  think,  be  disregarding  the  substance  to  hold  that  the  vol- 
untary feature  of  the  law  distinguishes  it  from  the  class  of 
bankrupt  or  insolvent  statutes  which,  by  general  consent  in 
this  country,  are  held  to  be  ineffectual  to  transfer  the  title  of 
the  insolvent  to  property  in  another  state,  as  against  attach- 
ing  creditors  there. 

It  is  insisted,  however,  in  behalf  of  the  plaintiflf  that,  assum- 
ing that  the  title  of  the  assignee  would  be  subordinate  to  the 
lien  of  attachments,  issued  here  at  the  suit  of  resident  credi- 
tors, this  priority  cannot  be  claimed  in  behalf  of  Wisconsin 
creditors  who,  knowing  of  the  assignment,  seek  to  gain  a  pref- 
-erence  under  our  attachment  laws,  and  that  the  banks  to 
whom  the  claims  were  assigned  after  maturity,  and  who  took 
with  notice  of  the  assignment,  stand  in  no  better  position  than 
the  original  creditors.  In  some  of  the  states,  which  refuse  to 
recognize  the  validity  of  the  title  of  a  foreign  assignee,  even 
in  case  of  voluntary  assignment,  where  it  comes  in  conflict 
with  the  claims  of  domestic  creditors,  a  distinction  is  made, 
and  it  is  held  that  where  the  domicile  of  the  foreign  assignee 
«nd  the  creditor  is  the  same,  the  latter  will  be  bound  by  the 
title  of  the  former,  good  by  the  law  of  the  common  domicile: 
May  V.  Wannemacher^  111  Mass.  202;  Sanderson  v.  Bradford^ 
10  N.  H.  260;  Moore  v.  Bonnell,  31  N.  J.  L.  90.  The  »»» 
principle  of  comity  in  these  states  is  held  to  apply  so  as  to 
subject  nonresidents  to  the  operation  of  the  foreign  law,  but 
not  so  as  to  prevent  domestic  creditors  from  pursuing  their 
remedy  in  defiance  of  the  foreign  assignment;  Faulkner  t. 
Hyman,  142  Mass.  53. 

The  question  is  not  an  open  one  in  this  state.  We  have 
refused  to  adopt  the  distinction  made  in  some  of  the  states, 
and  have  placed  the  right  of  a  creditor  coming  here  from  the 
Btate  of  the  common  domicile  upon  the  same  footing  as  that 
of  a  citizen  or  resident  creditor,  and  have  sustained  the  lien 
of  an  attachment  issued  here  at  the  instance  of  a  foreign 
oreditor  after  proceedings  in  insolvency  had  been  instituted 
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in  the  state  of  the  common  domicile  of  the  insolvent  and 
creditor:  Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367;  38 
Am.  Rep.  618.  There  the  debtor  and  attaching  creditor  were 
Louisiana  corporations.  The  attachment  was  issued  after  the 
debtor  bank  had  been  placed  in  liquidation  under  the  laws  of 
that  state  and  commissioners  had  been  appointed  to  take  pos- 
session of  and  administer  its  assets.  Danforth,  J.,  after  stat- 
ing the  general  rule  that  the  law  of  Louisiana  could  have  no 
operation  here,  referring  to  the  point  now  under  consideration, 
said:  "The  plaintiff,  as  we  have  seen,  although  a  foreign 
creditor,  is  rightfully  in  our  courts  pursuing  a  remedy  given 
by  our  statutes.  It  may  enforce  that  remedy  to  the  same  ex- 
tent, and  in  the  same  manner,  and  with  the  same  priority  as 
a  citizen.  Once  properly  in  court  and  accepted  as  a  suitor, 
neither  the  law  nor  court  administering  the  law  will  admit 
any  distinction  between  the  citizen  of  its  own  state  and  that 
of  another."  How  far  our  courts  will  enforce  the  title  of  a 
foreign  assignee  in  bankruptcy  as  between  the  assignee  and 
the  bankrupt  or  his  creditors,  where  all  the  parties  have  a 
common  domicile  abroad,  was  much  discussed  in  the  case  of 
Abraham  v.  Plestoro,  3  Wend.  548,  20  Am.  Dec.  738,  and  that 
case,  with  others,  were  reviewed  in  the  case  oi  In  re  Waite,  99 
N.  Y.  433.  The  authority  of  Hibernia  Nat.  Bank  v.  Lacomhe^ 
84  N.  Y.  367;  38  Am.  Rep.  518,  upon  the  point  now  in  ques- 
tion was  expressly  recognized  and  approved  in  Warner  v» 
Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616,  and  it  must  be  re- 
garded as  establishing  ***  the  law  of  the  state  on  the  subject. 
In  Warner  v.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616,  the 
court  refused  to  interfere  with  liens  acquired  by  citizens  of 
this  state  upon  personal  property  in  another  state  under  the 
laws  of  that  state,  belonging  to  an  insolvent  resident  here, 
under  proceedings  commenced  after  a  voluntary  assignment 
for  the  benefit  of  creditors,  valid  by  the  laws  of  this  state,  had 
been  made  and  delivered.  It  was  in  substance  held  that 
creditors  of  the  assignor,  citizens  of  this  state,  were  not,  be- 
cause of  such  citizenship,  precluded  from  taking  proceedings 
in  another  state  hostile  to  the  assignment,  for  the  purpose  of 
acquiring  priority  in  respect  of  personal  property  situated 
there  embraced  in  the  assignment:  See,  also,  Johnson  v.  Hunt, 
23  Wend.  87.  The  courts  of  this  state  accord  to  our  citizens 
the  same  liberty  to  proceed  in  another  jurisdiction  in  hostility 
to  assignments  executed  here  which  they  accord  to  citizens  of 
other  states  coming  here  and  instituting  proceedings  in  hos- 
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tility  to  transfers  in  insolvency,  valid  by  the  laws  of  their 
domicile.  The  rule  in  New  York  on  the  question  is  also  the 
rule  in  other  states:  McClure  v.  Campbell,  71  Wis.  360;  5  Am. 
St.  Rep.  220;  Rhawn  v.  Pearce,  110  111.  350;  51  Am.  Rep.  691; 
Boston  Iron  Works  v.  Boston  Locomotive  Works,  51  Me.  685; 
Upton  V.  Hubbard,  28  Conn.  274;  73  Am.  Dec.  670.  It  follows, 
therefore,  that  the  attachments  in  question  created  valid  liens 
on  the  debt  attached  in  priority  to  the  title  under  the  assign- 
ment, assuming  the  claim  of  the  plaintifif  that  the  banks 
stood  in  no  better  position  than  the  Wisconsin  creditors. 

The  point  that  the  provisions  in  the  Wisconsin  statute  pro- 
viding for  a  discharge  of  insolvent  debtors  apply  to  natural 
persons  only,  and  not  to  corporations,  is  opposed  to  the  statu- 
tory construction  of  the  word  "  person"  as  defined  in  the  Re- 
vised Statutes  of  that  state,  and  there  is  nothing  in  the  charter 
of  the  corporation,  so  far  as  appears,  or  in  the  statutes  of  Wis- 
consin, which  takes  from  this  corporation  the  general  powers 
which,  in  the  absence  of  any  statutory  or  charter  restriction, 
belong  to  corporations  to  make  an  assignment  in  insolvency: 
De  Euyter  v.  St.  Peter's  Church,  3  N.  Y.  238.  This  judgment 
is  not,  we  think,  in  accord  with  the  law  of  this  ***  state,  and 
must,  therefore,  be  reversed.  The  case  was  argued  at  our 
bar  with  great  ability,  and  the  researches  of  the  several  coun- 
sel have  materially  lightened  the  labors  of  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  grairted. 

All  concur. 

Judgment  reversed.  

Insolvency — Effect  of  Discharqb  in,  on  Riqhts  of  Nonresident 
Creditobs. — This  question  will  be  fonnd  thoronghly  discnssed  iu  the  ex- 
tended note  to  Murray  v.  RobeiU,  15  Am.  St.  Rep.  212-221,  and  PvlUn  r. 
HiUman,  84  Me.  129,  30  Am.  St.  Rep.  340,  and  note  with  late  cases  collected. 
The  law  relating  to  the  extraterritorial  effect  of  foreign  insolvent  laws  and 
of  assignments  thereunder  is  discussed  in  the  notes  to  Milne  v.  Moreton,  S 
Am.  Dec.  481;  McClure  v.  Campbell,  5  Am.  St.  Rep.  223,  and  Bolmes  r. 
Remsen,  4  Johns.  Ch.  460;  8  Am.  Dec.  5S],  and  note.  See,  also.  Holmes  r, 
JRernsen,  20  Johns  229;  11  Am.  Dec.  269.  An  assignment  for  the  benefit  of 
creditors,  giving  preference  to  certain  creditors,  valid  by  the  laws  of  another 
state,  where  made,  will  not  be  upheld  by  the  courts  of  Minnesota  whea 
eontrary  to  the  policy  and  laws  of  that  state  as  to  property  situated  there: 
Matter  of  DtdTpay,  41  Minn.  632;  16  Am.  St  Bep,  729,  and  note. 
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Booth   v.  Rome,  Watertown,   and   Ogdensburo 
Terminal    Railroad  Company. 

[140  New  Yoek,  267.] 

A  Railwat  Corporation  Cannot  Bk  Exempted  From  Liabiutt  ro» 
Damaoks  to  Private  Peopertt  arising  from  executing  its  work  in  the 
mode  authorised  by  the  legislature.  The  powers  granted  to  such  cor> 
porations  are  to  be  construed  as  privileges  conferred  upon  the  under- 
■tanding  that  they  are  to  be  exercised  in  strict  conformity  to  private 
rights,  and  under  the  same  responsibility  as  though  the  acts  done  in 
the  execution  of  such  powers  were  done  by  an  individual. 

If  Onb,  by  Carelessness  in  Making  an  Excavation  on  His  Land,  Causes 
Injort  to  an  Adjacent  Buildino,  though  the  owner  of  the  house  has 
no  easement  of  support,  he  is  liable.  The  law  exacts  from  a  person  ua> 
dertaking  to  do  even  a  lawful  act  on  his  own  premises,  which  may  pro- 
duce injury  to  his  neighbor,  the  exercise  of  a  degree  of  care  measured 
by  the  danger,  to  prevent  or  mitigate  injury. 

Iv  One  Blasts  Rook  on  His  Premises  in  order  to  adapt  them  to  a  lawful 
use,  the  mode  adopted  being  the  only  practicable  one,  and  the  work 
being  prosecuted  with  due  care  and  without  negligence,  any  injury  re- 
sulting to  the  adjacent  premises  is  not  a  legal  wrong  for  which  an  action 
may  be  sustained. 

Injcrt  Without  Remedy. — ^There  are  many  cases  in  which  the  lawful  use 
of  one's  property  causes  injury  to  adjacent  property  for  which  there  is 
no  remedy,  because  no  right  of  the  adjacent  owner  is  invaded. 

The  Test  op  the  Permissible  Use  of  One's  Own  Land  is  not  whether 
the  use  causes  injury  to  his  neighbor's  property,  or  that  the  injury  was 
the  natural  consequence,  or  that  the  act  was  in  the  nature  of  a  nuisance, 
but  the  inquiry  is,  was  the  act  or  use  a  reasonable  exercise  of  the  do- 
minion which  the  owner  of  property  has  by  virtue  of  his  ownership  over 
his  property,  having  regard  to  all  interests  affected^  his  own  and  those 
of  his  neighbors,  and  having  in  view  also  public  policy. 

The  Use  or  Explosives  in  Excavating  Land  is  not  at  the  peril  of  the 
person  using  them  so  as  to  impose  liability  for  injury  caused  thereby  to 
adjacent  property,  irrespective  of  negligence,  if  such  use  is  a  necessary 
and  usual  means  of  adapting  the  land  to  any  lawful  use,  although  the 
means  used  may  endanger  the  house  of  a  neighbor,  provided  no  rock  or 
other  substance  is  cast  upon  his  premises. 

Action  to  recover  for  damages  to  plaintiflfs  house  resulting 
from  blasting  upon  adjacent  premises  owned  by  the  defend- 
ant. The  lands  of  plaintiff  and  defendant  were  situated  in 
the  city  of  Rochester.  The  defendant,  a  railway  corporation, 
projected  an  extension  of  its  road,  in  the  construction  of 
which  it  was  necessary  to  cut  a  tunnel  in  a  lot  owned  by  it, 
and  situate  adjoining  the  premises  of  the  plaintiff.  To  exca- 
vate the  tunnel  it  was  necessary  to  remove  soil  to  the  depth 
of  about  ten  feet,  and  to  further  excavate  to  the  depth  of 
about  four  feet  in  the  rock.  This  rock  was  loosened  by  blast- 
ing with  gunpowder,  and  it  was  admitted  that  the  effect  of 
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this  blasting  was  by  some  means  to  crack  the  foundations  of 
plaintiff's  house,  to  pull  apart  beams  and  joists,  and  loosen 
plaster.  No  rock  or  other  material  was  by  the  blasting  cast 
upon  plaintiff's  land.  The  defendant  exercised  due  care  in 
conducting  the  blasting,  but  the  persons  conducting  it  were 
from  time  to  time,  during  the  progress  of  the  work,  notified  of 
the  injury  which  was  resulting  to  plaintiff's  property.  The 
jury  was  instructed  by  the  court  that  the  defendant  in  using 
powerful  explosives  in  blasting  the  rock  used  them  at  its 
peril,  and  was  therefore  liable  for  any  injury  resulting  to 
plaintiff's  house,  whether  the  work  was  done  carefully  or  neg- 
ligently. A  verdict  was  therefore  found  in  favor  of  the  plaintiff, 
and  the  defendant,  having  excepted  to  the  instruction  of  the 
court,  appealed.  The  trial  court  also  decided  that  the  fact 
that  the  defendant  was,  in  the  construction  of  its  road,  acting 
under  legislative  authority,  did  not  exempt  it  from  liability  if 
the  case  were  such  that  an  action  could  be  maintained  were 
it  brought  by  one  individual  against  another. 

S.  M.  Frenchy  for  the  appellant. 
David  HaySf  for  the  respondent. 

*''*  Andrews,  C.  J.  We  entertain  no  doubt  of  the  correct- 
ness of  the  ruling  at  the  circuit  that  the  defendant  stands  in 
no  better  position  in  defending  the  action  than  if  the  contro- 
versy was  between  individuals. 

The  rule  that  the  legislature  may,  in  the  public  interest  and 
for  public  purposes,  authorize  and  legalize  acts  causing  con- 
sequential injury  to  private  property,  not  amounting  to  a  tak- 
ing, without  providing  compensation,  and  that  the  legislative 
authority  may  be  pleaded  in  bar  of  any  claim  for  indem- 
nity, although  if  the  act  had  been  done  without  such  au- 
thority an  action  would  lie,  has  no  application  to  acts  of  a 
railroad  or  other  business  corporation,  in  the  execution  of 
chartered  or  statutory  powers.  The  rule  adverted  to,  although 
operating  in  some  cases  with  great  severity,  which  compels  an 
individual  *'*  to  bear  a  special  loss  for  the  benefit  of  the 
community  at  large,  in  place  of  distributing  the  burden,  is  an 
application  of  the  maxim  salus  popidi  eat  suprema  lex,  and 
rests  upon  the  transcendent  power  of  the  legislature,  within 
oonstitutional  limitations,  to  enact  whatever  it  may  deem  es- 
sential to  the  public  welfare.  But  while  there  are  decisions 
■which  give  countenance  to  the  view  that  an  authority  conferred 
upon  a  railroad  corporation  to  construct  a  railroad  carries  with 
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it  immunity  from  liability  in  executing  the  work  for  consequen- 
tial damges  to  private  property,  to  the  same  extent  as  pertains 
to  the  sovereign  in  executing  public  works:  Bellinger  v.  New 
York  Cent.  R.  R.  Co.,  23  N.  Y.  42.  It  is  now  the  settled  doc- 
trine in  this  state  that  the  powers  granted  to  such  corporations 
are  to  be  construed  as  privileges  conferred,  but  upon  the  un- 
derstanding that  they  shall  be  exercised  in  strict  conformity 
to  private  rights,  and  under  the  same  responsibility  as  though 
the  acts  done  in  execution  of  such  powers  were  done  by  an 
individual:  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y.  10; 
67  Am.  Rep.  701.  This  doctrine  accords  with  reason,  and  with 
the  presumed  intention  of  the  legislature.  The  franchises  of 
a  railroad  corporation  are  conferred  in  consideration  of  sup- 
posed public  benefits  which  will  result  from  the  construction 
of  its  road.  The  projectors  of  such  an  enterprise  are  moved 
by  considerations  of  personal  advantage.  To  acquire  corpo- 
rate character  and  privileges  they  are  willing  to  subject  them- 
selves to  certain  public  duties.  But  it  is  quite  unreasonable 
that  in  executing  its  corporate  powers  the  corporation  should 
be  exempted  from  liability  for  injuries  to  private  property,  as 
though  it  was  acting  as  a  strictly  public  agent.  There  may 
be  limited  exceptions,  as  in  cases  of  highway  crossings,  where 
an  adjustment  of  the  grade  becomes  necessary,  working  a  con- 
sequential injury  to  adjacent  landowners  which  is  remediless, 
and  the  legislative  authority  will  also  bar  any  remedy  for  cer- 
tain discomforts  consequent  upon  the  necessary  operation  of 
the  road,  such  as  noise  and  smoke  of  passing  trains. 

We,  therefore,  agree  with  the  courts  below  that  the  right  of 
•"  the  plaintifi^  to  recover  in  this  case,  and  the  liability  of 
the  defendant,  depend  upon  the  same  rule  as  would  govern 
the  parties  if  both  were  natural  persons,  and  the  injury  to  the 
plaintiflfs  dwelling  had  resulted  from  blasting  by  an  adjacent 
owner  on  his  land  in  the  course  of  adapting  it  to  individual 
uses. 

The  plaintiff,  upon  the  findings  of  the  jury,  sustained  a 
serious  injury.  It  is  true  that  witnesses  on  the  part  of  the 
defendant  gave  evidence  tending  to  show  that  the  house  was 
imperfectly  constructed,  and  that  the  foundation  walls  were 
giving  way  before  the  excavation  was  commenced.  But  the 
verdict  having  been  affirmed  by  the  general  term,  there  can 
be  no  controversy  here  that  the  blasting  caused  damage  to 
the  house  to  the  amount  of  the  verdict.  But  mere  proof  that 
the  house  was  damaged  by  the  blasting  would  not  alone  sus- 
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tain  the  action.  It  must  further  appear  that  the  defendant 
in  using  explosives  violated  a  duty  owing  by  him  to  the  plain- 
tiff in  respect  of  her  property,  or  failed  to  exercise  due  care. 
Wrong  and  damage  must  concur  to  create  a  cause  of  action. 
If  the  injury  was  occasioned  by  the  omission  to  use  due 
care  this  alone  would  sustain  the  action,  even  if  the  right  of 
the  defendant  to  use  explosives  in  removing  the  rock  was 
conceded.  If  one  by  carelessness  in  making  an  excavation 
on  his  own  land  causes  injury  to  an  adjoining  building,  even 
where  the  owner  of  the  house  has  no  easement  of  support,  he 
will  be  liable:  Leader  v.  Moxon,  3  Wils.  461;  Lawrence  v.  Great 
Northern  By.  Co.,  16  Ad.  &  E.  643-653;  Leake's  Law  of  Real 
Property,  248.  The  law  exacts  from  a  person  who  under- 
takes to  do  even  a  lawful  act  on  his  own  premises,  which  may 
produce  injury  to  his  neighbor,  the  exercise  of  a  degree  of 
care  measured  by  the  danger,  to  prevent  or  mitigate  the  in- 
jury. The  defendant  could  not  conduct  the  operation  of 
blasting  on  its  own  premises,  from  which  injury  might  be 
apprehended  to  the  property  of  his  neighbor,  without  the 
most  cautious  regard  for  his  neighbor's  rights.  This  would 
be  reasonable  care  only  under  the  circumstances.  If  it  was 
practicable  in  a  business  sense  for  the  defendant  to  have  re- 
moved "*  the  rock  without  blasting,  although  at  a  some- 
what increased  cost,  the  defendant  would,  we  think,  in  view 
of  the  situation,  and  especially  after  having  been  informed  of 
the  injury  that  was  being  done,  have  been  bound  to  resort  to 
Bome  other  method.  There  is  evidence  that  the  rock  from 
some  parts  of  the  excavation  was  loosened  by  the  use  of  iron 
bars,  and  if  this  was  practicable  as  to  all  of  it  the  jury  might 
well  have  found  that  this  means  should  have  been  adopted. 
So,  also,  if  less  powerful  blasts  might  have  been  used,  which, 
if  used,  would  not  have  occasioned  injury,  or  would  have  les- 
sened it,  the  omission  to  use  them  might  well  be  considered 
as  negligence.  The  mode  of  exercising  a  legal  right,  where 
there  is  a  choice  of  means,  may  of  itself  give  a  cause  of  action. 
The  plaintiff,  however,  on  this  record  is  precluded  from  claim- 
ing that  the  judgment  may  be  sustained  because  of  negligence 
in  the  mode  of  blasting.  It  must  be  assumed  from  conces- 
sions made  on  the  trial  and  from  the  rule  of  law  laid  down 
by  tho  court,  that  blasting  was  the  only  mode  of  removing 
the  rock  practically  available  ;  that  it  was  conducted  with 
due  care,  and  that  it  was  necessary  to  enable  the  defendant 
to  conform  the  roadbed  to  the  established  grade.     This  is  a 
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case,  therefore,  of  unavoidable  injury  to  the  plaintiflF's  house, 
occasioned  by  the  act  of  the  defendant  in  blasting  on  its  own 
premises,  in  order  to  adapt  them  to  a  lawful  use,  the  mode 
adopted  being  the  only  practicable  one,  and  the  work  having 
been  prosecuted  with  due  care  and  without  negligence.  The 
question  is,  whether  the  act  of  the  defendant,  connected  with 
the  resulting  injury,  was  a  legal  wrong  for  which  the  plaintiff 
has  a  right  of  action. 

The  general  rule  that  no  one  has  absolute  freedom  in  the 
use  of  his  property,  but  is  restrained  by  the  coexistence  of 
equal  rights  in  his  neighbor  to  the  use  of  his  property,  so  that 
each  in  exercising  his  right  must  do  no  act  which  causes  in- 
jury to  his  neighbor,  is  so  well  understood,  is  so  universally 
recognized,  and  stands  so  impregnably  in  the  necessities  of 
the  social  state,  that  its  vindication  by  argument  would  be 
superfluous.  The  maxim  which  embodies  it  is  sometimes 
loosely  interpreted  as  forbidding  all  use  by  one  of  his  own 
property,  which  annoys  ***  or  disturbs  his  neighbor  in  the 
enjoyment  of  his  property.  Tlie  real  meaning  of  the  rule  is 
that  one  may  not  use  his  own  property  to  the  injury  of  any 
legal  right  of  another.  The  cases  are  numerous  where  the 
lawful  use  of  one's  property  causes  injury  to  adjacent  prop- 
erty,  for  which  there  is  no  remedy,  because  no  right  of  the 
adjacent  owner  is  invaded,  although  he  suffers  injury.  The 
cases  of  excavation  furnish  a  striking  illustration.  The  ease- 
ment of  natural  support  of  the  land  of  one  by  the  land  of  the 
adjacent  owner,  applies  only  to  lands  in  their  natural  condi- 
tion, and  does  not  extend  so  as  to  give  the  owner  of  a  build- 
ing erected  on  the  confines  of  his  land,  the  right  to  have  it 
supported  laterally  by  the  land  of  his  neighbor;  and  so  it  has 
become  the  settled  doctrine  of  the  law  that  if  one,  by  excavat- 
ing on  his  own  land  adjacent  to  the  land  of  his  neighbor, 
using  due  care,  causes  a  building  on  his  neighbor's  land  to 
topple  over,  there  is  no  remedy,  provided  the  weight  of  the 
building  caused  the  land  on  which  it  stood  to  give  way. 
There  is  in  the  case  supposed  damage,  but  no  wrong,  because 
what  was  done  by  the  adjacent  owner  was  in  the  lawful  and 
permitted  use  of  his  own  property:  Wyatt  v.  Harrison,  3  Barn. 
&  Adol.  871;  Partridge  v.  Scott,  3  Mees.  &  W.  220;  Lasala  v. 
Holbrook,  4  Paige,  170;  25  Am.  Dec.  524;  Thurston  v.  Hancock, 
12  Mass.  220;  7  Am.  Dec.  57. 

The  fundamental  proposition  upon  which  the  plaintiff's 
counsel  rests  his  argument  in  support  of  the  recovery  is  that 
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the  use  of  the  explosives  in  blasting  constituted,  under  the 
circumstances,  a  private  nuisance,  and  that  according  to  the 
general  rule  of  law  one  who  creates  or  maintains  a  nuisance 
is  liable  for  any  special  injury  to  person  or  property  resulting 
therefrom.  The  right  of  the  defendant  to  excavate  on  its  land 
for  its  roadbed  is  not  challenged,  but  the  right  to  use  the 
destructive  agency  of  gunpowder  in  the  work  of  excavation, 
liable  to  produce  injury,  and  which  did  occasion  it,  is  denied. 
The  exception  is  not  to  the  thing  done,  but  to  the  mode  of 
doing  it.  .  It  is  to  be  observed,  however,  that  under  the  con- 
cessions in  the  case  and  the  rulings  on  the  trial  it  must  be 
assumed  that  the  excavation  could  not  have  been  done  except 
by  the  use  of  explosives.  This  mode  of  doing  the  work  was 
therefore  of  *''•  the  substance  of  the  right,  if  the  right  existed 
at  all.  It  has  been  frequently  said  that  the  right  of  an  owner 
of  land  to  use  his  property  as  he  likes  does  not  justify  the 
maintaining  of  a  nuisance  or  the  commission  of  a  trespass, 
and  Blackstone,  after  stating  that  where  one,  by  smelting- 
~  works  on  his  own  land,  causes  noxious  vapors,  which  injure 
the  corn  or  grain  on  his  neighbor's  land  or  damages  his  cattle, 
this  would  be  a  nuisance,  proceeds  to  say,  "that  if  you  do 
any  other  act  in  itself  lawful,  which,  yet  being  done  in  that 
place,  necessarily  tends  to  the  damage  of  another's  property, 
it  is  a  nuisance,  for  it  is  incumbent  on  him  to  find  some  other 
place  to  do  that  act  where  it  will  be  less  offensive":  2  Black- 
stone's  Commentaries,  c.  13,  p.  218.  There  are  many  illus- 
trations in  the  books  of  the  doctrine  stated  by  the  learned 
commentator,  that  the  use  of  one's  own  land  for  the  purpose 
of  a  lawful  trftde  may  become  a  nuisance  to  his  neighbor. 
But  whether  a  particular  act  done  upon,  or  a  particular  use 
of  one's  own  premises  constitutes  a  violation  of  the  obligations 
of  vicinage,  would  seem  to  depend  upon  the  question  whether 
such  act  or  use  was  a  reasonable  exercise  of  the  right  of  prop- 
erty, having  regard  to  time,  place,  and  circumstances.  It  is 
not  everything  in  the  nature  of  a  nuisance  which  is  prohib- 
ited. There  are  many  acts  which  the  owner  of  land  may 
lawfully  do,  although  it  brings  annoyance,  discomfort,  or 
injury  to  his  neighbor,  which  are  damnum  absque  injuria. 
The  case  of  the  building  caused  to  fall  by  an  excavation  in 
an  adjoining  lot,  already  referred  to,  is  an  illustration.  The 
right  of  an  owner  of  a  mine  to  excavate  the  mineral  in  his 
mine,  although  by  so  doing  it  causes  the  water  to  collect 
therein  and  to  be  discharged  into  an  adjacent  mine  on  a 
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lower  level,  thereby  causing  damage  to  the  mine  of  such 
adjacent  owner,  is  another  illustration  of  a  lawful  use  of 
property  followed  by  damage  to  the  property  of  another,  for 
which  no  action  lies:  Smith  v.  KenricJc,  7  Com.  B.  515;  Baird 
V.  Williamson,  15  Cora.  B.,  N.  S.,  376;  Wilson  v.  Waddell,  2 
App.  Cas.  95.  In  referring  to  these  cases,  in  Hurdmxin  ▼. 
North  Eastern  Ry.  Co.,  L.  R.  3  C.  P.  D.  168,  the  court  said: 
**The  owner  of  lands  holds  his  right  to  the  enjoyment  thereof, 
subject  ^""^  to  such  annoyance  as  is  the  consequence  of  what 
is  called  the  natural  use  by  his  neighbor  of  his  land,  and  that, 
where  an  interference  with  his  enjoyment  by  something  in 
the  nature  of  a  nuisance  is  the  cause  of  complaint,  no  action 
can  be  sustained  if  this  is  the  result  of  a  natural  use  by  * 
neighbor  of  his  land." 

Whether  a  particular  actor  thing  constitutes  a  nuisance  may 
depend  on  the  circumstances  and  surroundings.  The  use  of 
premises  for  mechanical  or  other  purposes,  causing  great  noise, 
disturbing  the  peace  and  quiet  of  those  living  in  the  vicinity, 
and  rendering  life  uncomfortable,  or  filling  the  air  with  nox- 
ious vapors,  or  causing  vibration  of  the  neighboring  dwellings, 
constitute  nuisances,  and  such  use  is  not  justified  by  the  right 
of  property:  Fish  v.  Dodge,  4  Denio,  311;  47  Am.  Dec.  254; 
McKeon  v.  See,  51  N.  Y.  300;  Cogswell  v.  New  York  etc.  R.  R. 
Co.,  103  N.  Y.  10;  57  Am.  Rep.  701.  These  and  like  cases 
are  those  where  the  property  of  the  owner  is  appropriated  to 
a  permanent  use  which  is  a  constant  and  serious  interference 
with  the  enjoyment  by  other  property  owners  of  their  prop- 
erty. But  there  is  a  manifest  distinction  between  acts  and 
uses  which  are  permanent  and  continuous  and  temporary  acts 
which  are  resorted  to  in  the  course  of  adapting  premises  to 
some  lawful  use.  For  example,  the  erection  of  an  iron  build- 
ing adjacent  to  a  dwelling  might,  for  the  time  being,  cause  as 
much  noise  and  discomfort  as  would  arise  from  conducting 
the  business  of  finishing  steam  boilers  on  adjacent  premises, 
but  this  would  not  constitute  a  nuisance,  and  the  owner  of  the 
dwelling  would  have  no  remedy.  The  streets  may  be  ob- 
structed temporarily,  subject  to  municipal  regulations,  for  the 
deposit  of  building  materials,  and  the  party  would  not  be 
chargeable  with  maintaining  a  nuisance.  The  test  of  the  per- 
missible u«e  of  one's  own  land  is  not  whether  the  use  or  the 
act  causes  injury  to  his  neighbor's  property,  or  that  the  in- 
jury was  the  natural  consequence,  or  that  the  act  is  in  the 
nature  of  a  nuisance,  but  the  inquiry  is,  was  the  act  or  um  a 
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reasonable  exercise  of  the  dominion  which  the  owner  of  prop- 
erty has  by  virtue  of  his  ownership  over  his  property,  having 
regard  to  all  interests  affected,  his  own  and  those  of  his  neigh- 
bors, and  having  in  view  also  public  policy. 

*''®  The  rule  announced  by  the  trial  judge,  thai  the  use,  by 
an  owner  of  property,  of  explosives  in  excavating  his  land,  is 
at  his  peril  and  imposes  liability  for  any  injury  caused  thereby 
to  adjacent  property  irrespective  of  negligence,  is  far  reach- 
ing. It  would  constitute,  if  sustained,  a  serious  restriction 
upon  the  use  of  property,  and  in  many  cases  greatly  impair 
its  value.  The  situation  in  the  city  of  New  York  furnishes 
an  apt  illustration.  The  rocky  surface  of  the  upper  part  of 
Manhattan  island  makes  blasting  necessary  in  the  work  of 
excavation,  and,  unless  permitted,  the  value  of  lots,  especially 
for  business  uses,  would  be  seriously  affected.  May  the  man 
who  has  first  built  a  store  or  warehouse  or  dwelling  on  his  lot 
and  has  blasted  the  rock  for  a  basement  or  cellar  prevent  his 
neighbor  from  doing  the  same  thing  when  he  comes  to  build 
on  his  lot  adjoining,  on  the  ground  that  by  so  doing  his  own 
structure  will  be  injured?  Such  a  rule  would  enable  the  first 
occupant  to  control  the  uses  of  the  adjoining  property,  to  the 
serious  injury  of  the  owner,  and  prevent,  or  tend  to  prevent, 
the  improvement  of  property.  The  first  occupant  in  building 
on  his  lot  exercised  an  undoubted  legal  right.  But  his  prior 
occupation  deprived  his  neighbor  of  no  legal  right  in  his  prop- 
erty. The  first  occupant  acquires  no  right  to  exclude  an  ad- 
joining proprietor  from  the  free  use  of  his  land,  nor  to  use  his 
own  land  to  the  injury  of  his  neighbor  subsequently  coming 
there:  PiaM  v.  Jo/inson,  15  Johns.  213;  8Am.  Dec.  233;  Thun- 
ton  V.  ffancockf  12  Mass.  220;  7  Am.  Dec.  57;  Tipping  v.  St. 
Helenas  Smelting  Co.,  L.  R.  1  Ch.  App.  66;  Campbell  v.  Seam^n^ 
63  N.  Y.  568;  20  Am.  Rep.  567.  The  fact  of  proximity  im- 
poses an  obligation  of  care,  so  that  one  engaged  in  improving 
his  own  lot  shall  do  no  unnecessary  damage  to  his  neighbor's 
dwelling,  but  it  cannot,  we  think,  exclude  the  former  from 
employing  the  necessary  and  usual  means  to  adopt  his  lot  to 
any  lawful  use,  although  the  means  used  may  endanger  the 
house  of  his  neighbor. 

We  have  found  no  case  directly  in  point  upon  the  interest- 
ing and  important  practical  question  involved  in  this  appeaL 
It  was  held  in  the  leading  case  of  Hay  v.  Cohoe$  Co.^  2  N.  Y. 
159,  51  Am.  Dec.  279,  that  the  right  of  property  did  not  jus- 
tify the  owner  *'"*  of  land  in  committing  a  trespass  on  th« 
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land  of  hiB  neighbor  by  casting  rocks  thereon  in  blasting  for  a 
canal  on  his  own  land  for  the  use  of  his  mill,  although  he 
exercised  all  due  care  in  executing  the  work.  In  that  case 
there  was  a  physical  invasion  by  the  defendant  of  the  land  oi 
the  plaintifif.  This  the  court  held  could  not  be  justified  by  any 
consideration  of  convenience  or  necessity  connected  with  the 
work  in  which  the  defendant  was  engaged.  In  the  conflict  of 
rights  the  court  considered  that  public  policy  required  that 
the  right  of  the  defendant  to  dig  the  canal  on  his  own  land 
must  yield  to  the  superior  right  of  the  plaintifif  to  be  protected 
against  an  invasion  of  his  possession  by  the  act  of  the  de- 
fendant. 

The  case  of  Benner  v.  Atlantic  Dredging  Co.^  134  N.  Y.  156, 
80  Am.  St.  Rep.  619,  was  the  case  of  an  injury  to  the  plain- 
tifif's  house  resulting  from  the  jarring  caused  by  the  blasting 
of  rocks  in  Hell  Gate,  and  it  was  held  that  the  injury  was 
remediless,  for  the  reason  that  the  defendant  was  acting  under 
the  authority  of  the  government  of  the  United  States  by  virtue 
of  a  contract  authorized  by  Congress.  It  has  been  held  that 
the  keeping  of  gunpowder  in  large  quantities  near  inhabited 
dwellings  is  a  nuisance,  and  in  the  case  of  explosion  subjects 
the  party  keeping  it  to  liability  for  damages  occasioned 
thereby:  Myers  v.  Malcolm,  6  Hill,  292;  41  Am.  Dec.  744; 
Heeg  v.  Licht,  80  N.  Y.  579;  36  Am.  Rep.  654.  So  also  it  has 
been  held  that  the  working  of  quarries  by  the  use  of  gun- 
powder, to  the  injury  of  property  in  the  vicinity,  gives  a  right 
of  action:  City  of  Tiffin  v.  McCormack^  34  Ohio  St.  638;  32 
Am.  Rep.  408;  Scott  v.  Bay,  3  Md.  431.  Many  of  the  cases 
cited  by  counsel  are  cases  of  the  permanent  appropriation  oi 
property  for  dangerous  or  noxious  uses  causing  damage.  The 
distinction  between  such  cases  and  those  where  the  injury 
arises  from  acts  done  in  the  necessary  adjustment  of  property 
for  a  lawful  use  by  means  necessary  and  not  unusual,  but  in- 
volving damage  to  adjacent  property,  has  been  adverted  to. 
We  recognize  the  difficulty  of  formulating  a  general  rule  regu- 
lating the  rights  of  adjacent  landowners  in  the  use  of  their 
property,  and  we  realize  how  narrow  the  margin  is  which 
separates  this  from  some  decided  cases.  In  Marvin  v.  Breuh 
8ter  Iron  M.  Co.,  55  N.  Y.  557,  14  Am.  Rep.  322,  the  opinion 
'®®  of  the  learned  judge  who  wrote  in  that  case  sustains  th© 
conclusion  we  have  reached  in  this  case.  But  the  point  was 
not  necessarily  involved,  since  it  was  held  that  the  defendant 
there  had  acquired  by  grant  the  right  to  employ  blasting  in 


Nov.  1893.]       Booth  v.  Rome  etc.  R.  R.  Co.  5GI 

removing  the  mineral,  and  that  the  plaintiff,  a  subsequent 
grantee  of  the  surface,  could  not  complain  of  injury  to  his 
house  therefrom  in  the  absence  of  negligence  on  the  part  of 
the  defendant  in  conducting  the  work.  Judge  Folger  in  that 
case  said:  "Whatever  it  is  necessary  for  him  (defendant)  to 
do  for  the  profitable  and  beneficial  enjoyment  of  his  own  pos- 
session, and  which  he  may  do  with  no  ill  effect  to  the  adjacent 
surface  in  its  natural  state,  that  he  may  do,  though  it  harm 
erections  lately  put  there."  If  the  learned  judge  intended  to 
lay  down  the  rule  that  the  owner  of  land  may  do  anything 
on  his  own  land  which  would  do  no  injury  to  the  adjacent 
property  if  it  had  remained  in  its  natural  state,  the  proposi- 
tion is  probably  too  broad.  One  may  do  in  a  barren  waste 
many  things  which  he  could  not  lawfully  do  in  or  near  an 
inhabited  town. 

But  the  defendant  here  was  engaged  in  a  lawful  act  It 
was  done  on  its  own  land  to  fit  it  for  a  lawful  business.  It 
was  not  an  act  which,  under  all  circumstances,  would  produce 
injury  to  his  neighbor,  as  is  shown  by  the  fact  that  other 
buildings  near  by  were  not  injured.  The  immediate  act  was 
confined  to  its  own  land,  but  the  blasts,  by  setting  the  air  in 
motion,  or  in  some  other  unexplained  way,  caused  an  injury 
to  the  plaintiff's  house.  The  lot  of  the  defendant  could  not 
be  used  for  its  roadbed  until  it  was  excavated  and  graded. 
It  was  to  be  devoted  to  a  common  use,  that  is,  to  a  business 
use.  The  blasting  was  necessary,  was  carefully  done,  and 
the  injury  was  consequential.  There  was  no  technical  tres- 
pass. Under  these  circumstances,  we  think  the  plaintiff  has 
no  legal  ground  of  complaint.  The  protection  of  property  is 
doubtless  one  of  the  great  reasons  for  government.  But  it  is 
equal  protection  to  all  which  the  law  seeks  to  secure.  The 
rule  governing  the  rights  of  adjacent  landowners  in  the  use 
of  their  property  seeks  an  adjustment  of  conflicting  interests 
through  a  reconciliation  ***  by  compromise,  each  surrender- 
ing something  of  his  absolute  freedom  so  that  both  may  live. 
To  exclude  the  defendant  from  blasting  to  adapt  its  lot  to  the 
contemplated  uses,  at  the  instance  of  the  plaintiff,  would  not 
be  a  compromise  between  conflicting  rights,  but  an  extin- 
guishment of  the  right  of  the  one  for  the  benelit  of  the  other. 
This  sacrifice,  we  think,  the  law  does  not  exact.  Public  pol- 
icy is  promoted  by  the  building  up  of  towns  and  cities  and 
the  improvement  of  property.  Any  unnecessary  restraint  on 
freedom  of  action  of  a  property  owner  hinders  this.     The  law 
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is  interested  also  in  the  preservation  of  property  and  property 
rights  from  injury.  Will  it  in  this  case  protect  the  plaintiflfs 
house  by  depriving  the  defendant  of  his  right  to  adapt  his 
property  to  a  lawful  use,  through  means  necessary,  usual,  and 
generally  harmless?    We  think  not. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed.  

Lateral  Support — Liabilitt  tor  Bemothto. — A  landowner  who  exer> 
eises  his  right  to  remove  the  earth  from  hia  own  premises  adjacent  to  an* 
other's  bnilding  most  use  ordinary  care  to  eanse  no  unnecessary  damage  to 
his  neighbor's  property:  Larson  ▼.  MetropolUan  etc  Ry.  Co.,  110  Mo.  234;  33 
Am.  St.  Rep.  439,  and  the  extended  note  thereto  thoroughly  discussing  this 
subject.  See,  also,  SchuUz  t.  Byern^  53  N.  J.  L.  442;  26  Am.  St  Rep.  435, 
and  note. 

Blasting  Without  Neolioenob. — Liabilitt  k>r:  See  note  to  Ohio  etc 
Ry.  Co.  T.  Wachter,  5  Am.  St.  Rep.  638.  The  prudent  nse  of  blasting  to 
remove  hard  material  in  constructing  a  railway  is  always  deemed  to  have 
been  in  contemplation  when  the  damage  was  assessed  for  the  right  as  a  neces> 
sary  incident  to  the  privilege:  Blackwtll  v.  Lynchburg  etc  R.  R.  Co.,  Ill 
N.  C.  151;  32  Am.  St.  Rep.  786,  and  note.  A  contractor,  while  blasting 
rocks  in  a  navigable  river  is  not  liable,  in  the  absence  of  proof  of  negligence 
in  an  action  by  the  owner  of  a  house  three  thousand  feet  distant  from  the 
ezplnsioii,  injured  by  the  vibrations  of  the  earth  caused  by  the  same:  Benner 
T.  Atlantic  Dredging  Co.,  134  N.  Y.  156;  30  Am.  St.  Rep.  649.  See  a  further 
discussion  of  this  subject  in  the  extended  note  to  Larson  v.  Metropolitan  etc 
Ry.  Co.,  33  Am.  St.  Rep.  469. 

Real  Property — Injury  Without  Rbhedt. — One  owner  of  land  is  not 
liable  to  his  neighbor  for  damages  resulting  to  the  latter's  land  from  acts 
done  by  the  former  upon  his  own  land,  unless  the  acts  are  negligently  done  or 
the  damages  are  the  natural  consequences  of  such  acts.  He  is  not  liable  for 
all  possible  consequences  that  may  result  from  his  lawful  acts  done  on  his  own 
land:  Gregory  v.  LayUm,  36  S.  C.  93;  31  Am.  St.  Rep.  857,  and  note,  in  which 
all  the  notes  and  cases  in  this  series  discussing  this  subject  are  collected. 

Railroads — Liability  for  Neoligbnce  in  Construction  or  Road.— 
The  negligence  or  carelessness  of  a  railroad  in  constructing  its  road  is  a  tort 
for  which  an  action  at  law  will  lie:  Pittsburg  etc.  Ry.  ▼.  Oilleland,  56  Pa.  St. 
445;  94  Am.  Dec.  97,  and  note;  Richardson  v.  Vermont  etc  R.  R.  Co.,  25  Vt. 
465;  60  Am.  Dec.  283,  and  note.  See  the  notes  to  Larson  r.  Metropolitan 
etc.  Ry.  Co.,  33  Am.  St.  Rep.  467,  and  Ohio  etc  Ry.  Co.  r.  Wachter,  6  Am. 
St  Rep.  537.  See  also  Blacktoell  v.  Lynchburg  etc  R.  R.  Co.,  Ill  N.  C.  151; 
32  Am.  St.  Rep.  786.  But  a  landowner  can  maintain  no  action  against  a  rail* 
road  company  for  any  injury  which  results  from  building  its  road  in  a  proper 
manner:  Johnson  v.  Atlantic  etc  R.  R.  Co.,  35  N.  H.  669;  69  Am.  Deo.  660. 

Railroads. — Liabilitt  tor  Damages,  Though  Constructed  nr  Pur- 
suance Of  Legislative  Authority:  See  Rumsey  v.  New  York  etc  Ry.  Co., 
133  N.  Y.  79;  28  Am.  St  Rep.  600;  and  CUy  q/'  Salem  v.  Eastern  R.  R.  Co.^ 
OS  Mass.  431;  96  Am.  Dec.  650. 
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Kxs  Judicata.— ArrER  av  Award  Against  ▲  Cnr,  made  under  and  parsa* 
ant  to  the  provisions  of  a  statute,  and  confirmed  by  the  judgment  of  • 
conrt  of  competent  jurisdiction,  such  city  is  estopped  from  contending 
that  such  statute  is  unconstitutional  and  void  because  it  authorized  tb« 
auditing  and  payment  of  a  claim  for  which  the  municipality  was  not 
answeraltle. 

Pkrmissivk  Words  Used  in  Statutes  conferring  power  or  authority  upon 
public  officers  or  boards  will  be  held  mandatory  when  the  act  authorized 
to  be  done  concerns  the  public  interest  or  the  rights  of  individuals. 

0>m3titutional  Law. — All  Contract  Obligations  are  protected  from  im« 
pairment  by  the  state  legislature  by  the  provisions  of  the  federal  consti* 
tution. 

CJonstitctional  Law— The  Obligation  ot  a  Contract  Is  Impaired  by  any 
law  which  prevents  its  enforcement  or  materially  abridges  the  remedy 
which  existed  when  it  was  contracted,  and  does  not  supply  an  alterna- 
tive remedy  equally  adequate  or  efficacious. 

Constitutional  Law — The  Obligations  o»  ▲  Municipal  Corporation 
Cannot  Be  Impaired  by  restricting  its  power  of  taxation  to  the  point 
of  disabling  it  from  performance  or  by  a  repeal  of  the  law  under  which 
the  obligation  was  to  be  enforced,  or  by  enacting  statutes  of  limitations 
that  do  not  allow  a  reasonable  time  for  bringing  an  action. 

Constitutional  Law — 1»  a  Claim  Against  a  City  Has  Been  Audited  and 
Allowed,  and  a  judgment  entered  confirming  such  allowance,  the  re< 
peal  of  the  statute  cannot  divest  the  rights  of  the  holder  of  the  claim. 
Therefore,  notwithstanding  such  repeal,  a  writ  of  mandate  should  issue 
to  compel  the  municipality  to  pay  such  judgment 

Proceedings  to  procure  a  peremptory  writ  of  mandate  re- 
quiring the  defendant  to  audit  a  claim  for  damages  to  certaia 
real  estate  in  the  city  of  Buffalo.    Judgment  for  applicant. 

W.  F.  Mackey  and  George  W.  Browne,  for  the  appellant 

0.  0.  Cottle  and  Daniel  Mcintosh,  for  the  respondent. 

804  O'Brien,  J.  The  order  appealed  from  awarded  to  the 
relator  a  peremptory  writ  of  mandamus,  directed  to  the  com- 
mon council  of  the  city  of  Buffalo,  commanding  them  forth- 
with to  audit  and  adjust  the  damages  sustained  by  the  relator, 
which  had  been  appraised  at  five  thousand  five  hundred  dol- 
lars, in  proceedings  for  opening  and  regulating  a  street,  and 
to  cause  that  sum  to  be  raised  by  a  local  assessment  upon  the 
property  benefited  by  the  improvement.  The  following  facts 
appeared  upon  the  application:  In  the  year  1885  the  city  of 
Buffalo  instituted  proceedings  under  its  charter  for  the  exten- 
sion of  Eliiiwood  avenue,  and  took  property  for  that  purpose, 
the  same  having  been  appraised  by  commissioners  duly  ap- 
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pointed,  and  payment  therefor  was  made  by  local  assessment. 
The  relator  appeared  before  the  commissioners  and  offered  to 
prove  that  her  property  would  be  damaged  by  the  removal  of 
some  buildings  adjoining  or  near  her  premises.  The  commis- 
sioners refused  to  allow  the  proof,  for  the  reason,  apparently, 
that  the  damages  claimed  were  incidental  and  consequential, 
and  that  as  none  of  her  lands  were  actually  taken  there  wa» 
no  power  to  make  an  award  in  her  favor.  The  report  of  the 
commissioners  was  confirmed  by  the  common  council  May  11, 
1886,  and  the  assessment  was  directed.  The  relator  appeared 
before  the  common  council,  and  by  petition  setting  forth  her 
claim  asked  that  compensation  be  made  to  her  for  the  damage 
which  she  alleged  would  result  to  her  property.  Her  petition 
was  heard,  but  not  granted,  and  the  common  council  passed 
a  resolution,  which  was  approved  by  the  mayor,  requesting 
the  legislature  to  authorize  by  law  the  payment  of  a  just  com- 
pensation to  her.  The  legislature  did  not  then  act  upon  the 
resolution.  On  the  28th  of  July,  1887,  the  city  and  the  relator 
entered  into  an  agreement,  in  writing,  whereby  the  relator,  in 
'**  consideration  of  the  transfer  to  her  by  the  city  of  certain 
building  and  furnishing  material,  released  her  claim,  and 
agreed  to  waive  all  objections  on  her  part  to  the  validity  of 
the  assessment  made  against  her  property  to  pay  for  the  im- 
provement. The  matter  seems  to  have  rested  on  this  arrange- 
ment till  the  passage  by  the  legislature  of  chapter  393  of  the 
Laws  of  1890,  which  authorized  the  common  council  to  audit 
and  allow  the  claim  when  appraised,  and  to  raise  the  amount 
by  local  assessment,  and  pay  the  same  to  her.  The  act  pro- 
vided that  the  damages  should  be  appraised  by  three  com- 
missioners, to  be  appointed  by  the  superior  court  of  Buffalo, 
upon  notice  to  the  city,  and  their  report  approved  by  the 
court,  before  presenting  it  to  the  common  council  for  audit. 
The  commissioners  were  appointed,  heard  the  claim,  and 
made  an  award  for  damages.  On  the  13th  of  February,  1891, 
the  court,  by  its  order,  duly  entered,  confirmed  the  report. 
On  the  3d  of  March,  1891,  the  legislature  passed  chapter  42 
of  the  laws  of  that  year,  whereby  the  act  of  1890,  authorizing 
the  audit  and  payment  of  the  claim,  was  repealed.  Notwith- 
standing this  repeal,  the  relator  presented  the  claim  to  the 
common  council  for  audit,  and  upon  their  refusal  to  allow  it, 
or  to  take  any  proceedings  to  provide  for  its  payment  by  as- 
sessirient,  applied  to  the  court  for  the  writ  of  mandamus. 
After  the  confirmation  of  the  report  of  the  commissioners  ap- 


Dec.  1893.]     People  v.  Common  Council  of  Buffalo.       565 

pointed  to  appraise  the  damages,  under  the  act  of  1890,  by 
the  special  term  of  the  superior  court,  the  city  appealed  from 
the  order  to  the  general  terno,  where  the  •rder  was  aflBrmed, 
and  no  appeal  to  this  court  from  that  order  was  taken.  The 
city  now  claims  that  the  act  of  1890,  which  authorized  the 
audit  of  the  relator's  claims,  was  unconstitutional,  because  it 
impaired  the  obligations  of  the  contract  between  the  city  and 
the  relator,  whereby  she  agreed  to,  and  did,  release  all  of  her 
claims,  and  the  relator  insists  that  the  repealing  act  of  1891 
is  void  as  to  her,  for  the  reason  that  the  legislature  had  no 
power  to  affect  the  right  which  became  vested  by  the  confir- 
mation of  the  report.  As  to  the  contention  in  behalf  of  the  city 
it  is  not  necessary  to  inquire  with  '•*  respect  to  the  power 
of  the  legislature  to  authorize  claims  founded  in  justice 
and  equity  to  be  paid  by  local  assessment  or  otherwise,  for 
the  reason  that  it  is  not  now  in  any  position  to  question 
the  award.  It  was  made  by  commissioners  appointed  under 
a  statute  duly  enacted.  It  was  confirmed  by  the  court  at 
special  term,  and  that  order  affirmed  at  general  term.  It 
has  thus  been  adjudged  that  the  relator  has  a  valid  claim, 
and  this  judgment  involves  the  effect  of  the  release  as  well  as 
the  power  of  the  legislature  to  pass  the  statute.  The  ques- 
tions which  the  city  now  seeks  to  raise  against  the  award  have 
all  been  passed  upon  adversely  to  its  present  contention  in 
another  proceeding  between  the  same  parties,  and  so  long  as 
that  judgment  remains  of  record,  unreversed  and  not  set 
aside,  its  validity  and  binding  effect  upon  all  parties  cannot 
be  questioned  collaterally,  or  in  a  proceeding  for  its  collection 
or  enforcement.  The  order  of  the  superior  court  could  not 
have  been  made  without  affirming  the  power  of  the  legislature 
to  pass  the  law,  and,  in  effect,  holding  that  the  release  was  no 
obstacle  to  the  enforcement  of  the  relator's  claim.  The  city 
has  acquiesced  in  the  adjudication,  and  in  this  proceeding  is 
concluded.  The  right  of  the  relator  to  the  writ  of  mandamus 
for  the  enforcement  of  the  award  and  the  effect  of  the  repeal- 
ing act  remains  to  be  considered.  It  is  contended  that  the 
act  of  1890  simply  conferred  power  upon  the  common  council 
to  audit  the  claim,  leaving  it  to  their  discretion  whether  it 
should  be  exercised  or  not.  The  words  are  that  the  common 
council  "  is  authorized  to  audit  and  adjust  the  amount  of 
damages,"  and  when  appraised  "the  same  shall  be  raised, 
....  and  the  amount  ....  paid  over,"  etc.  It  would  be  a 
liberal  construction  of  this  language  in  favor  of  the  city  to  say 
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that  it  was  simply  permissive,  but  assuming  that  it  was,  the 
riglits  of  the  parties  must  be  governed  by  the  rule  of  law  that 
permissive  words  used  in  statutes  conferring  power  or  author- 
ity upon  public  officers  or  bodies  will  be  held  to  be  mandatory 
where  the  act  authorized  to  be  done  concerns  the  public  inteiv 
est  or  the  rights  of  individuals:  People  v.  Board  of  Supervisory 
68  N.  Y.  114;  People  v.  Board  of  Supervisors,  »«*  51  N.  Y. 
401;  People  v.  Common  Council,  78  N.  Y.  56;  Mayor  etc.  v- 
Furze, 3  Hill, 612;  Lower  v.  United  State8,91  U.S. 536;  Bamu 
V.  District  of  Columbia,  91  U.  S.  540. 

We  have  seen  that  the  report  of  the  commissioners  under 
the  statute,  awarding  damages  to  the  relator  in  the  sum  of 
five  thousand  five  hundred  dollars,  confirmed  by  an  order  of 
the  court,  had  all  the  force  and  effect  of  a  judgment  creating 
an  obligation  on  the  part  of  the  city  to  pay:  Woodhull  v.  Little* 
102  N.  Y.  165;  People  v.  Common  Council,  78  N.  Y.  56.  It 
vested  in  the  relator,  when  the  order  of  confirmation  was 
entered,  an  absolute  right  to  receive  the  amount.  It  created 
an  obligation  on  the  part  of  the  city  to  pay  and  in  this  sense 
was  a  contract  of  the  highest  nature:  Cornell  v.  Donovan,  14 
Daly,  295. 

All  contract  obligations  are  protected  from  impairment  by 
state  legislation  by  the  provisions  of  the  federal  constitution. 
The  obligation  of  a  contract  is  impaired  in  the  constitutional 
sense  by  any  law  which  prevents  its  enforcement,  or  which 
materially  abridges  the  remedy  for  enforcing  it  which  existed 
when  it  was  contracted,  and  does  not  supply  an  alternative 
remedy  equally  adequate  and  efficacious:  McOahey  v.  Vir* 
ginia,  135  U.  S.  662.  No  property  right  acquired  under  a 
state  statute  can  be  divested  by  repeal:  People  v.  O'Brien^ 
111  N.  Y.  1;  7  Am.  St.  Rep.  684. 

The  remedy  subsisting  in  a  state  when  and  where  an  obli- 
gation  is  made  or  created  and  is  to  be  performed  is  a  part  of 
the  obligation,  and  any  subsequent  law  of  the  state  which  so 
afiects  that  remedy  as  substantially  to  impair  and  lessen  the 
value  of  the  contract  is  forbidden  by  the  constitution  and  is^ 
therefore,  void:  Edwards  v.  Kearzey,  96  U.  S.  595. 

This  provision  of  the  constitution  cannot  be  evaded  by  in- 
direct methods.  The  obligation  of  a  municipal  corporatioa 
cannot  be  impaired  by  restraining  its  power  of  taxation  to 
the  point  of  disabling  it  from  performance,  or  by  a  repeal  of 
the  law  under  which  the  obligation  was  to  be  enforced,  or  by 
enacting  statutes  of  limitation  that  do  not  allow  a  reasonable 
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time  for  bringing  the  action  any  more  than  by  open  and 
avowed  assaults  upon  the  contract  itself.  In  this  case  the 
•®®  repealing  act  ooald  have  no  other  purpose  than  to  prevent 
the  audit  and  payment  of  the  relator's  claim,  but  whatever 
the  motive  which  prompted  the  legislation,  it  is  clearly  in- 
operative and  void  as  to  the  award  made  by  the  commission- 
ers and  confirmed  by  the  court. 

The  order  should,  therefore,  be  aflBrmed,  with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 

Order  affirmed.  ^____^ 

Statttks— Peemissivb  Words  When  Mandatory. — When,  by  statnta^ 
power  is  given  to  public  officers,  and  the  public  interests  call  for  its  exercise^ 
the  language  nsed,  though  permissive  in  form,  is  in  effect  peremptory! 
Botoen  t.  MinneapolU,  47  Minn.  115;  28  Am.  St.  Rep.  333,  and  note  with  th« 
cases  collected. 

Statutes — When  Impair  Obligation  of  Coktract3.  —A  statute  impaim 
the  obligation  of  a  contract  if  it  enlarges,  abridges,  or  in  any  manner 
changes  the  intentions  of  the  parties  resulting  from  the  stipulations  in  th« 
contract:  State  v.  Carew,  13  Rich.  498;  91  Am.  Dec.  245,  and  note;  Bailey 
▼.  Philadelphia  etc  R.  S.  Co.,  4  Harr.  389;  44  Am.  Dec.  593.  The  obliga- 
tion  of  a  contract  is  impaired  if  the  end  contemplated  by  it  is  substantially 
defeated:  Robinson  t.  Magee,  9  Cal.  81;  70  Am.  Dec.  638. 

Statutes  Impairing  Obligations  op  Contracts— Constidtionality  or. 
The  legislature  can  constitutionally  pass  no  act  impairing  the  obligation  ot 
contracts:  Trustee*  r.  Bailey^  10  Fla.  112;  81  Am.  Dec.  194;  StaU  v.  Barkert 
4  Kau.  324;  96  Am.  Dec.  175,  and  note;  Coffin  v.  Rich,  45  Me.  507;  71  Am. 
Dec.  559;  Henderson  etc  R.  R.  Co.  ▼.  Dickerson,  17  B.  Mon.  173;  66  Am. 
Dec.  148,  and  note.  For  a  full  discussion  of  this  subject  see  the  extended 
notes  to  Seobejf  r.  Oibeon,  79  Am.  Dec.  495,  and  Rockwell  t.  Huhbell,  45  Am. 
Dec.  251. 

Statutes — Repeal— Eppeot  op. — Rights  are  not  destroyed  by  the  repeal 
of  the  law  nnder  which  they  were  acquired:  Dixon  v.  Dixon,  4  La.  188;  23 
Am.  Dec.  478;  Trustees  t.  Baiky,  10  Fla.  112;  81  Am.  Dec.  194,  and  note; 
Williams  r.  Johnson,  30  Md.  500;  96  Am.  Dec.  613:  Kankakee  Drainage  Dia- 
trict  T.  Commissioners,  130  111.  261.  See,  also,  the  extended  note  to  Todd 
T.  Landry f  12  Am.  Deo.  480,  and  the  note  to  8tepheH»o»  t.  Doe,  46  Am.  Deo. 
496w 
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Matter  op  Chamberlain. 

[140  New  Yobk  890.] 
Gbowino  OitAfls  Pabtakks  or  ths  Natubb  ov  Bbaltt.    It  doM  not  (• 
to  the  ezecator  or  administrator,  bat  followa  the  land,  and  belongs  to 
the  heir  or  devisee. 

Appeal  from  a  decree  settling  the  acconnt  of  an  admin- 
istratrix,  and  charging  her  with  the  proceeds  of  grass  grown 
upon  the  real  property  of  which  she  was  a  tenant  for  life. 

Frank  8.  Cohurn^  for  the  appellant. 

Frederick  E.  Storke,  ipr  the  respondent. 

■•*  Andrews,  C.  J.  We  think  the  surrogate  erred  in 
charging  the  executrix  with  the  sum  of  one  hundred  and 
seventy-three  dollars  and  twenty-nine  cents,  the  amount 
received  by  her  for  hay  grown  upon  the  farm  in  1889.  The 
testator  died  in  June  of  that  year,  and  the  tenant  of  the 
farm,  who  worked  it  upon  shares,  cut  the  grass  thereafter, 
and  paid  over  to  the  executrix  that  sum  as  her  share  of  the 
proceeds  of  the  hay  under  the  agreement  with  the  testator. 
The  executrix  was  devisee  for  life  of  the  farm.  Growing 
grass  partakes  of  the  nature  of  realty.  Neither  at  common 
law  nor  under  our  statute  does  it  go  as  assets  to  the  executor 
or  administrator,  but  follows  the  land,  and  belongs  to  the  heir 
or  devisee:  Evans  v.  Roberts^  5  Barn.  &  C.  829;  Kain  v. 
Fisher,  6  N.  Y.  597;  2  Rev.  Stats.,  p.  82,  sec.  6,  subd,  6.  On 
the  other  hand  corn  and  other  annual  crops  produced  by 
care  and  cultivation,  and  not  growing  spontaneously,  are,  at 
common  law,  as  between  heir  and  executor  or  administrator, 
treated  as  chattels,  and  under  our  statute  are  assets  for  the 
payment  of  debts  even  as  against  the  devisee:  1  Williams  on 
Executors,  70;  2  Rev.  Stats.,  p.  82,  sec.  6,  subd.  6;  Stall  v. 
Wilbur,  77  N.  Y.  158. 

It  must  be  assumed,  in  the  absence  of  evidence,  that  the 
executrix  took  the  proceeds  of  the  hay  in  the  character  of 
life  tenant,  and  not  as  executrix.  There  was  no  change  in 
the  ■*•  legal  character  of  the  grass  by  any  act  or  contract  of 
the  testator  in  his  lifetime.  His  share  in  the  proceeds  of  the 
grass  was  in  the  nature  of  rent  reserved,  which  accrued  after 
the  testator's  death.  The  decree  should  therefore  be  modi- 
fied by  deducting  from  the  amount  charged  against  the 
executrix  the  sum  of  one  hundred  and  seventy-three  dollani 
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and  twenty-nine  cents,  and  any  interest  which  may  have 
been  allowed  thereon. 

The  other  point  urged,  that  the  surrogate  erred  in  not  per- 
mitting the  executrix  to  read  in  evidence  on  the  accounting 
the  whole  of  her  preliminary  examination,  is  not  well  taken. 
That  examination  was  taken  under  section  2735  of  the  code 
(since  repealed)  in  a  proceeding  distinct  from  the  accounting, 
and  not  a  part  thereof.  Her  testimony  in  that  proceeding 
was  admissible  against  her  on  the  accounting  as  to  any 
material  fact,  as  her  admission,  but  not  otherwise.  The  sur- 
rogate properly  ruled  that  only  such  parts  of  the  testimony 
as  tended  to  explain  such  portions  as  were  offered  in  evidence 
by  the  contestant  were  admissible  in  her  behalf,  and  that  the 
fact  that  a  part  was  offered  by  the  contestant  did  not  open 
the  door  for  the  admission  of  the  whole  testimony. 

The  judgment  below  should  be  modified  in  conformity  with 
this  opinion,  and  as  modified  affirmed,  without  costs  to  either 
party. 

All  concur. 

Judgment  accordingly.      

Rbal  Property — What  Is. — The  fruits  of  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots  are,  while  unsevered  from  the  soil, 
considered  as  belonging  to  it  and  a  part  of  the  realty:  Sparrow  v.  Pond,  49 
Minn.  412;  32  Am.  St.  Rep.  571,  and  note;  Comba  v.  Jordan,  3  Bland,  284; 
22  Am.  Dec  236.  See  also  McKensue  r.  8how$,  70  Miss.  388;  35  Am.  St. 
Rep.  654. 


Sentenis  u  Ladew. 

[140  Nkw  York,  468.] 
Jurisdiction  Ovkr  Subject  Maiter. — The  courts  of  the  state  of  New  York 
have  jurisdiction  of  an  action  commenced  therein  to  recover  damages 
sustained  from  a  trespass  upon  real  property  situate  in  another  state, 
when  the  defendant  does  not  object  to  the  exercise  of  such  jurisdiction* 
and  the  plaintiff  has  waived  his  objection  by  instituting  the  action. 

C.  Bainhridge  Smithy  for  the  appellant. 

Oeorge  A.  Strong,  for  the  appellee. 

*•'  Maynard,  J.  The  plaintiffs  impleaded  the  defendants 
in  the  supreme  court  for  trespass  upon  real  property  in  the 
state  of  Tennessee,  alleging  damages  to  the  amount  of  fifty 
thousand  dollars,  and  demanding  judgment  for  that  sum.  A 
defense  was  interposed,  and  the  issues  joined  were  noticed  for 
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trial,  and  when  the  cause  was  called  for  the  purpose  of 
making  up  the  day  calendar,  the  plaintiflfs'  attorney  an- 
nounced that  they  were  ready  for  trial.  When  the  cause  was 
reached  on  the  day  calendar  the  plaintiffs  made  default,  and 
an  order  was  entered  dismissing  their  complaint,  with  costs^ 
and  with  an  extra  allowance  of  one  thousand  dollars.  Judg- 
ment was  subsequently  entered  in  which  it  was  adjudged 
that  the  complaint  be  dismissed,  and  that  the  defendants  re- 
cover of  the  plaintiffs  one  thousand  one  hundred  and  fifteen 
dollars  and  seventy  cents,  costs  and  disbursements,  and  have 
execution  therefor.  The  plaintiffs  subsequently  moved  to  set 
the  judgment  aside  upon  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject  matter  of  the  action,  it  being  for 
trespass  upon  real  property  not  situated  within  the  state,  and 
it  could  not,  therefore,  enter  a  valid  judgment.  The  courts 
below  have  denied  the  motion,  and  the  plaintiffs  have  brought 
this  appeal. 

We  entertain  no  doubt  that  the  supreme  court  had  juris- 
diction to  render  the  judgment  awarded  in  this  action.  Un- 
der the  constitution  it  has  general  jurisdiction  in  law  and 
equity,  and  of  the  class  of  actions  to  which  this  cause  belongs. 
It  is  not  prohibited  by  any  statute  from  entertaining  jurisdic- 
tion of  a  suit  for  damages  for  injuries  to  real  property  in 
another  ***  state-.  As  was  stated  by  Judge  Earl  in  Cragin  v. 
Lovelly  88  N.  Y.  258:  "  It  is  a  general  rule  of  law  that  actions 
for  injuries  to  real  property  must  be  brought  in  the  forum 
rei  sitse,  and  this  rule  of  law  has  been,  so  far  as  I  can  discover, 
uniformly  sanctioned  and  upheld  in  this  state."  f  But  a  party 
may  waive  a  rule  of  law  or  a  statute,  or  even  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where  it  is  ex- 
clusively a  matter  of  private  right,  and  no  considerations  of 
public  policy  or  morals  are  involved,  and  having  once  done 
so  he  cannot  subsequently  invoke  its  protection:  Leev.  Tillot- 
son,  24  Wend.  887;  35  Am.  Dec.  624;  Embury  v.  Conner,  3 
N.  Y.  511;  53  Am.  Dec.  325;  Matter  of  Cooper,  93  N.  Y.  507. 
If  the  court  acquires  jurisdiction  of  the  persons  of  the  parties 
by  due  personal  service  of  process,  or  by  their  voluntary  ap- 
pearance and  submission  to  its  jurisdiction,  and  the  defend- 
ant makes  no  objection  to  the  authority  of  the  court  to  hear 
the  cause,  and  the  parties  proceed  to  a  trial  upon  the  merits, 
the  judgment  rendered  would  be  neither  void  nor  voidable  for 
want  of  jurisdiction,  but  would  be  binding  and  conclusive 
upon  the  parties. 
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The  rule  of  law  which  the  courts  will  enforce  in  this  class 
of  cases,  when  objection  is  duly  and  seasonably  made,  Is 
waived  by  the  plaintiff  when  he  brings  the  action;  and  by 
the  defendant  if  he  pleads  generally  and  goes  to  trial  without 
Ingisting  upon  ite^benefits.^  inall  the  cases  to  which  counsel 
refers  the  question  was  raised  in  an  appropriate  manner  by 
the  defendant  before  trial:  American  Union  Tel.  Co.  v.  Middle- 
ton,  80  N.  Y.  408;  Cragin  v.  Lovell,  88  N.  Y.  258;  Dodge  ▼. 
Colby,  108  N.  Y.  445.  In  American  Union  Tel.  Co.  v.  Middleton^ 
80  N.  Y.  408,  it  arose  on  a  motion  to  vacate  order  of  arrest;  in 
Cragin  v.  Lovell,  88  N.  Y.  258,  and  Dodge  v.  Colby,  108  N.  Y. 
445,  on  demurrer.  It  would  be  an  intolerable  abuse  of  the 
process  of  the  court  if  the  plaihtiflf  could  be  permitted  to  se- 
lect his  tribunal  and  summon  his  adversary  before  it,  and 
when  defeated  in  the  cause  be  heard  to  say  that  the  action 
was  not  cognizable  by  the  court,  and  that  the  judgment  which 
it  had  rendered  was  a  nullity.%  It  might  be  different  if  the 
court  was  one  whose  jurisdiction  was  expressly  limited  by 
statute,  or  there  was  some  statutory  inhibition  of  jurisdiction 
**''  in  a  given  case  or  class  of  cases.  Then  consent  even 
might  not  confer  jurisdiction.  Such  was  the  case  of  Oakley 
V.  Aspinwall,  3  N.  Y.  547,  where  the  statute  prohibited  a  judge 
from  sitting  in  a  cause  if  he  was  related  to  a  party,  and  it 
was  held  that  even  consent  could  not  confer  jurisdiction,  be- 
cause the  law  was  not  designed  merely  for  the  protection  of 
the  parties  to  the  suit,  but  for  the  general  interests  of  justice. 

In  Dudley  v.  Mayhew,  3  N.  Y.  9,  the  subject  matter  was  ex- 
clusively for  the  federal  courts  under  the  federal  constitution 
and  laws  to  hear,  and  hence  the  state  courts  were  prohibited 
from  entertaining  jurisdiction.  The  same  principle  controlled 
the  decision  of  Davis  v.  Packard,  7  Pet.  276,  and  it  was  there 
held  that  if  it  had  been  a  personal  privilege  it  would  have 
been  waived.  If  jurisdiction  is  prohibited,  and  the  case  is 
one  where  consent  cannot  confer  it,  it  is  an  unsettled  ques- 
tion whether  the  court,  upon  dismissing  the  cause,  can  render 
any  judgment,  even  for  costs.  It  does  not  seem  ever  to  have 
been  the  subject  of  adjudication  in  this  court,  and  the  deci- 
sions of  the  lower  courts  and  of  the  courts  of  other  states  are 
somewhat  conflicting  upon  this  point.  As  this  case  does  not 
belong  to  that  class  it  i%  unnecessary  now  to  decide  the  ques- 
tion. 

The  court  having  power  to  award  costs  and  enter  judgment 
could  also  grant  an  extra  allowance.    There  was  a  trial  here 
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for  all  the  purposes  of  costs.  This  court  cannot  review  t'lie 
exercise  of  the  discretion  of  the  trial  court.  It  was  an  action 
at  law,  and  damages  to  the  amount  of  fifty  thousand  dollars 
were  alleged  and  demanded.  That  was  the  sum  "claimed" 
and  "  the  value  of  the  subject  matter  involved  "  in  the  absence 
of  proof  to  the  contrary,  and  might  properly  be  taken  as  the 
basis  of  an  allowance  against  the  plaintiff.  The  case  is  dis- 
tinguishable from  Hanover  Fire  Ins.  Co.  v.  Qermania  Fire  Int. 
Co.,  138  N.  Y.  252.  That  was  an  action  in  equity.  The 
party  against  whom  the  allowance  was  claimed  in  his  verified 
pleading  denied  that  the  value  of  the  property  right  involved 
was  as  stated  in  the  pleading  of  his  adversary,  and  it  was 
held  that  as  against  him  there  was  not  sufficient  proof  of  value 
to  support  *®®  an  extra  allowance.  Here  the  situation  is  re- 
versed. The  allegation  of  value  is  made  use  of  against  the 
party  asserting  it,  and  averments  or  statements  of  fact  in 
pleadings  are  always  admissible  in  evidence  against  the 
pleader. 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed.  

JaRTSDicTiON  Over  Lakd  vs  Anothkr  Statk. — An  action  cannot  be  main. 
tained  in  this  state  for  damages  for  trespass  committed  on  land  in  another 
state:  Du  Breuil  v.  Pennsylvania  Co.,  130  Ind.  137.  The  courts  of  each  state 
have  exclusive  jurisdiction  over  questions  relating  to  rights,  titles,  and  inter* 
ests  in  and  to  land  within  its  limits:  Eidiardson  r.  De  Oiverville,  107  Mo.  422; 
28  Am.  St.  Rep.  426,  and  note;  Farmert'  Loan  etc  Co.  v.  Postal  Tel.  Co.,  65 
Conn.  334;  3  Am.  St.  Rep.  53;  Lindlsy  v.  O'Reilly,  60  N.  J.  L.  636;  7  Am. 
St.  Rep.  802,  and  note.  See  further  the  extended  notes  to  Alley  v.  Caspari, 
6  Am.  St.  Rep.  182;  Molyneua  t,  Seymour^  76  Am.  Deo.  666,  and  Newton  r. 
Bronson,  67  Am.  Dec.  95. 
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[140  New  York,  484.] 
Criminal  Law— Pbrjory— Trial  of.  When  Must  Bs  Postfonkd. — Upon 
an  indictment  for  perjury  alleged  to  have  been  committed  in  rerifying 
affidavits  in  a  civil  action,  the  fact  that  such  action  is  still  pending  does 
not  oust  the  court  of  jurisdiction  to  proceed  to  the  trial  of  the  criminal 
accusation.  Whether  such  prosecution  «hall  proceed  while  the  civil 
action  is  undetermined  is  a  question  addressed  to  the  sound  discretioa 
of  the  trial  court,  and  its  attention  should  be  called  to  the  matter  before 
entering  upon  the  trial  of  the  criminal  charge,  and  an  application  made 
to  postpone  on  that  ground. 
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Ex  Post  Facto  Laws. — A  statute  permitting  the  infliction  of  a  lesser  degre« 
of  th*  lame  kind  of  punishment  than  was  permissible  when  the  offense 
was  committed  cannot  be  regarded  as  an  expo^/acto  law. 

Bills  of  Aitaindeb  were  legislative  judgments  of  conviction;  exercises  of 
judicial  power  by  parliament  without  a  hearing,  and  in  disregard  of  the 
first  principles  of  natural  justice. 

An  Ex  Post  Facto  Law  Is  a  Law  providing  for  the  infliction  of  punishment 
upon  a  person  for  an  act  which  when  committed  was  innocent,  or  which 
aggravates  a  crime  and  makes  it  greater  than  when  committed,  or  which 
changes  the  punishment  or  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed,  or  changes  the  rule  of  evidence 
and  receives  less  or  different  testimony  than  was  required  at  the  time  of 
the  commission  of  the  crime  in  order  to  convict  the  offender. 

Bx  Post  Facto  Law.— No  Statute  Which  Modifies  the  rigor  of  the  erim* 
inal  law  is  regarded  as  an  ex  post  facto  law.  While  there  may  be  casea 
in  which  it  is  not  possible  for  courts  to  uphold  a  statutory  change  in  the 
manner  of  punishment,  on  the  ground  that  such  punishment  has  been 
mitigated  rather  than  increased,  yet  if  the  change  is  of  that  nature  which 
no  sane  man  could  by  any  possibility  regard  in  any  other  light  than  aa 
a  mitigation  of  punishment,  a  statute  authorizing  such  change  ia  not 
ex  post  facto,  though  made  applicable  to  offenses  committed  before  its 
enactment. 

BviDENOB — Husband  and  Wife — Confidential  Communications  Be- 
tween.— If  a  husband  willfully  gives  to  a  third  person  letters  received 
from  his  wife,  they  are  released  from  the  operation  of  the  rule  aa  to 
confidential  communications  between  husband  and  wife,  and  left  open 
to  be  used  as  evidence  against  him  to  the  same  extent  as  if  no  such  rule 
had  ever  guarded  them. 

CsmiNAL  Pbaotice. — The  commission  to  jail  by  the  court  in  the  presence 
of  the  jury  of  a  witness  for  the  defendant,  because  of  the  character  of 
the  evidence  given  by  him  while  on  the  stand,  is  not  a  legal  error  oa* 
titling  the  accused  to  a  new  triaL 

Prosecution  and  conviction  for  burglary. 

David  B.  Hill,  for  the  appelLant 

Henry  B.  B.  Stapler,  for  the  respondent. 

**''  Peckham,  J.  In  January,  1891,  there  was  pending  in 
the  supreme  court  of  this  state  an  action  brought  by  one 
Annie  M.  Keating  against  the  above  defendant.  The  action 
was  brought  to  recover  on  a  promissory  note  alleged  to  have 
been  made  by  defendant,  dated  New  York,  October  27,  1887, 
and  payable  to  the  order  of  Annie  M.  Keating  two  years  after 
the  date  thereof,  for  some  two  thousand  dollars,  with  interest 
at  six  per  cent.  Judgment  by  default  was  entered  January 
31,  1891,  against  the  defendant  in  Monroe  county  for  the  full 
amount  of  the  note.  A  motion  was  subsequently,  and  in 
April,  1891,  made  on  the  part  of  the  defendant  to  open  that 
default,  and  for  the  purpose  of  that  motion  the  defendant  in 
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*®®  New  York  county  swore  to  an  affidavit  that  he  never  owed 
Annie  M.  Keating  a  dollar  in  his  life;  that  he  had  never 
given  to  her  a  promissory  note,  and  that  he  had  never  seen 
the  note  upon  which  the  action  was  brought,  and  knew  noth- 
ing whatever  about  it;  that  at  the  time  the  note  bore  date  the 
defendant  was  in  Florida,  and  remained  there  the  whole  win- 
ter, and  that  he  went  there  the  Ist  of  September,  1887,  and 
did  not  return  until  May,  1888.  The  default  was  opened, 
and  an  answer  was  thereupon  interposed,  setting  up  substan- 
tially the  facts  as  contained  in  the  affidavit  The  action  is 
still  pending,  never  having  been  brought  to  trial. 

In  January,  1892,  the  defendant  was  indicted  by  the  grand 
jurj'  of  the  county  of  New  York  for  perjury  in  swearing  to 
the  affidavit,  the  indictment  averring  that  the  allegations  of 
fact  set  forth  in  the  affidavit  and  above  mentioned  were  false 
to  the  knowledge  of  the  defendant,  and  that  in  swearing 
to  them  the  defendant  had  committed  willful  and  corrupt 
perjury. 

In  February,  1893,  the  defendant  was  placed  on  trial  for 
the  offense  in  the  court  of  general  sessions  of  New  York.  He 
had  previously  been  tried  at  the  same  term  upon  the  same 
indictment,  and  the  jury  had  disagreed. 

Upon  the  second  trial  the  defendant  was  convicted,  and 
sentenced  to  imprisonment  in  the  state  prison  for  eight  years, 
and  he  is  now  undergoing  such  imprisonment,  a  stay  of  pro- 
ceedings after  the  conviction  having  been  refused.  From  an 
affirmance  of  the  judgment  by  the  general  term  the  defendant 
has  appealed  here. 

The  counsel  for  the  defendant  has  argued  several  grounds 
for  a  new  trial,  some  of  which  will  be  now  referred  to: 

1.  It  is  claimed  on  behalf  of  the  defendant  that  when  it 
appeared,  as  it  did  in  the  course  of  the  trial,  that  the  civil 
suit  brought  by  Annie  M.  Keating  against  him  had  not  yet 
been  tried  and  determined  upon  its  merits,  the  court  should 
have  deferred  the.  trial  upon  its  own  motion  until  the  deter- 
mination of  that  action.  It  is  conceded  that  no  motion  was 
made  to  postpone  the  trial  of  the  indictment  until  after  the 
determination  of  the  **•  civil  action.  The  record  does  show 
that  the  counsel  for  the  defendant,  in  the  course  of  the  trial 
of  the  indictment  and  after  a  large  amount  of  evidence  had 
been  given,  made  the  objection  that  no  indictment  for  perjury 
could  stand  while  the  action  in  which  it  is  alleged  it  was  com- 
mitted is  still  undetermined,  and  that  the  court  had  no  juris- 
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diction  to  proceed  with  the  trial  of  the  indictment.  This 
objection  was  overruled.  Again,  the  counsel  asked  the  court 
to  charge  the  jury  that  the  court  had  no  jurisdiction  to  try 
the  indictment  until  the  determination  of  the  civil  action. 
This  was  refused  and  an  exception  taken. 

The  court  committed  no  error  in  refusing  to  hold  as  re- 
quested by  the  counsel. 

It  is  not  a  question  of  jurisdiction  at  all.  The  court  had 
jurisdiction  over  the  offense  and  over  the  person  of  the  de- 
fendant, and  whether  the  civil  suit  had  or  had  not  been  de- 
termined was  a  matter  of  not  the  slightest  importance  upon 
that  question.  The  English  authorities  cited  in  the  brief  of 
counsel  only  show  what  is  said  to  have  been  the  practice  in 
the  English  courts,  which  was  to  postpone  the  trial  of  the  in- 
dictment until  after  the  disposition  of  the  civil  action,  not 
because  the  court  had  no  jurisdiction  to  try  the  indictment 
before  that  event,  but  because,  as  matter  of  judgment,  it  was 
thought  better  to  take  such  a  course:  Rex  v.  Simmons^  8  Car. 
&  P.  50;  34  Eng.  Com.  L.  603,  note  a.  The  rule  in  Pennsyl- 
vania does  not  show  that  the  court  has  held  that  there  was  a 
lack  of  jurisdiction:  Commonwealth  y.  Dickenson,  5  Pa.  L.  J, 
164  The  rule  is  one  of  convenience  and  propriety,  addressed 
to  the  sound  discretion  of  the  court,  and  the  attention  of  the 
court  should  be  called  to  the  matter  before  entering  upon  the 
trial,  and  an  application  made  to  postpone  on  that  ground. 
Upon  this  subject  we  cannot  add  to  what  has  already  been 
said  at  the  general  term. 

2.  It  is  also  urged  that  the  court  had  no  power  to  sentence 
the  defendant,  because  the  law  which  was  in  force  at  the  time 
.of  the  sentence  was,  as  to  the  defendant,  an  ex  post  facto  law. 

The  perjury  is  alleged  in  the  indictment  to  have  been  com- 
mitted **•*  in  1891,  at  which  time  the  statute  provided  that 
anyone  convicted  of  perjury,  in  any  case  other  than  upon  the 
trial  of  an  indictment  for  a  felony,  should  be  punished  for  not 
less  than  two,  nor  more  than  ten,  years.  Before  the  trial  the 
statute  was  amended  (Laws  of  1892,  c.  662)  by  leaving  out 
the  minimum  limitation  of  the  term  of  imprisonment,  so  that 
the  punishment  might  be  imprisonment  for  a  less,  but  could 
not  be  for  a  greater,  term  than  under  the  statute  thus  amended. 

A  statute  which  permits  the  infliction  of  a  lesser  degree  of 
the  same  kind  of  punishment  than  was  permissible  when  the 
offense  was  committed,  cannot  be  termed  or  regarded  as  an 
ex  post  facto  law.     The  leading  object  in  prohibiting  the  enact- 


576  People  v.  Hayes.  [New  York^ 

ment  of  such  a  law  in  this  country  was  to  create  another 
barrier  between  the  citizen  and  the  exercise  of  arbitrary  power 
by  a  legislative  assembly.  It  was  well  understood  by  the 
framers  of  our  federal  constitution  that  the  executive  was  not 
the  only  power  in  a  government  such  as  they  were  about  to 
establish,  which  would  require  constitutional  limitations.  The 
possible  tyranny  by  a  majority  of  a  representative  assemblage 
was  well  understood  and  appreciated,  and  there  were  for  that 
reason  many  provisions  inserted  in  the  constitution  limiting 
the  exercise  of  legislative  power  by  the  federal  and  also  by 
state  legislatures. 

Bills  of  attainder  and  ex  post  facto  laws  had  at  that  time  %■ 
quite  well-understood  meaning.  The  former  was  a  legislative 
judgment  of  conviction,  an  exercise  of  judicial  power  by  par- 
liament without  a  hearing  and  in  disregard  of  the  first  prin- 
ciples  of  natural  justice.  Such  bills  had  been  passed  in 
England,  and  the  parties  thereby  condemned  had  been  put  to 
death.  The  ex  post  facto  law  was  regarded  as  a  law  which 
provided  for  the  infliction  of  punishment  upon  a  person  for 
an  act  done,  which  when  it  was  committed  was  innocent: 
1  Blackstone's  Commentaries,  46.  Enlarging  upon  this  defini- 
tion as  being  of  the  same  species  and  coming  within  the  same 
principle,  a  law  which  aggravated  a  crime  and  made  it  greater 
than  it  was  when  committed,  or  one  which  changed  the  pun- 
ishment ***  or  inflicted  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed,  or  a  law  which  changed 
the  rules  of  evidence  and  received  less  or  difi^erent  testimony 
than  was  required  at  the  time  of  the  commission  of  thecrime^ 
in  order  to  convict  the  offender,  was  included  in  the  definitioa 
of  an  ex  post  facto  law:  Colder  v.  Bvll^  3  Dall.  386,  per  Chase,  J.^ 
at  390. 

In  the  case  just  cited  Mr.  Justice  Chase  said  that  the  re- 
striction not  to  pass  any  ex  post  facto  law,  was  to  secure  the 
person  of  the  subject  from  injury  or  punishment  in  conse- 
quence of  such  law;  that  it  was  an  additional  bulwark  ia 
favor  of  the  personal  security  of  the  subject,  to  protect  his  per- 
son from  punishment  by  legislative  acts  having  a  retrospec- 
tive operation.  No  act  that  mollified  the  rigor  of  the  criminal 
law  was  regarded  as  an  ex  po$t  facto  law,  but  only  a  law  that 
created  or  aggravated  the  crime,  increased  the  punishment  or 
changed  the  rules  of  evidence  in  order  to  secure  conviction. 
The  same  view  of  the  subject  was  taken  by  Denio,  J.,  in  Har- 
tung  V.  People^  22  N.  Y.  95,  at  105.     See,  also,  Shepherd  v.  Peo» 
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pUy  25  N.  Y.  406.  Nowhere  is  it  suggested  that  legislative 
interference  by  way  of  mitigating  the  punishment  of  an 
offense  could  be  regarded  as  an  ex  post  facto  law,  if  applicable 
to  offenses  committed  before  its  passage.  There  is  no  reason 
for  any  such  holding.  It  was  never  supposed  that  constitu- 
tional obstacles  would  be  necessary  in  order  to  prevent  the 
improper  exercise  of  legislative  clemency.  There  was  little 
to  fear  from  that  quarter  upon  such  a  subject.  Those  who 
framed  the  constitution  were  not  engaged  in  creating  obstacles 
to  be  placed  in  the  path  of  those  legislators  who  desired  by 
legislative  enactment  to  exercise  clemency  towards  offenders, 
nor  were  they  anxious  lest  those  who  were  intrusted  with 
power  should  be  disinclined  to  exercise  it  with  sufficient  stern- 
ness. Human  experience  had  furnished  them  with  no  exam- 
ples of  danger  from  that  direction,  and  their  anxiety  on  that 
account  cannot  be  discerned  from  a  perusal  of  the  federal 
constitution.  In  many  if  not  in  most  cases  the  reasons  for 
mitigating  the  severity  of  the  punishment  for  any  particular 
kind  of  *•*  crime  would  apply  with  equal  force  to  those  cases 
in  which  the  crime  had  been  committed  before,  as  well  as  to 
those  in  which  the  crime  might  be  committed  subsequent  to, 
the  enactment  of  the  law,  and  we  are  aware  of  no  policy  which 
prevents  such  a  construction  of  the  constitutional  provision 
as  would  permit  that  kind  of  a  retrospective  act.  That  it 
materially  affects  the  punishment  prescribed  for  a  crime  is 
not  the  true  test  of  an  ex  post  facto  law.  In  regard  to  punish- 
ment it  must  affect  the  offender  unfavorably  before  it  can  bo 
thus  determined.  It  seems  to  us  plain  that  there  can  be  no 
reason  for  any  other  view. 

I  do  not  think  that  the  mere  fact  of  an  alteration  in  the 
manner  of  punishment,  without  reference  to  the  question  of 
mitigation,  necessarily  renders  an  act  obnoxious  to  the  con- 
stitutional provision.  I  know  it  is  alluded  to  in  the  two  cases 
in  this  state  above  cited,  that  of  Hartung  v.  People,  22  N.  Y. 
95,  and  of  Shepherd  v.  People,  25  N.  Y.  406.  In  those  cases 
the  alteration  was  not  merely  in  the  manner.  It  was  an  al- 
teration from  capital  punishment,  to  be  inflicted  in  a  certain 
manner  and  within  a  certain  time  after  sentence  was  pro- 
nounced, to  a  punishment  of  a  year's  hard  labor  in  state 
prison  and  then  a  possibility  of  capital  punishment  there- 
after, at  any  time  during  the  life  of  the  criminal,  at  the 
pleasure  of  the  governor  for  the  time  being,  with  imprison- 
ment in  the  mean  time  at  hard  labor.     As  Judge  Denio  said: 

▲M.  St.  Rkp.,  Vou  XXXVIL— »7 
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"The  sword  is  indefinitely  suspended  over  his  head,  ready  to 
fall  at  any  time."  It  was  said  also  by  the  same  learned  judge 
that  it  was  not  enough  to  say  that  most  persons  would  prob- 
ably prefer  such  a  fate  to  the  former  capital  sentence,  because 
there  were  no  means  of  knowing  whether  the  one  or  the  other 
punishment  would  be  the  most  severe  in  a  given  case,  as  that 
would  depend  upon  the  disposition  and  temperament  of  the 
convict.  I  think  that  where  a  change  is  made  in  the  manner 
of  the  punishment,  if  the  change  be  of  that  nature  which  no 
sane  man  could  by  any  possibility  regard  in  any  other  light 
than  that  of  a  mitigation  of  punishment,  the  act  would  not 
be  ex  post  facto  where  made  applicable  to  offenses  committed 
before  its  passage. 

*"  The  present  case  does  not  involve  the  question,  and  it 
is  only  mentioned  for  the  purpose  of  calling  attention  to  it  as 
one  which  has  not  yet  been  squarely  decided  in  this  court. 

We  have  been  referred  to  the  case  of  State  v.  Daley^  29  Conn. 
272,  as  holding  the  principle  urged  upon  us  by  counsel  for  the 
defendant.  A  reference  to  the  case  shows  that  the  court  held 
that  on  account  of  the  repeal  of  the  statute  before  his  trial, 
which  was  in  existence  when  the  crime  was  committed,  the 
offender  could  not  be  punished  because  the  statute  which  was 
passed  to  take  its  place  applied  only  to  cases  which  occurred 
subsequent  to  its  passage.  The  decision  was  made  with  refer- 
ence to  the  language  used  in  the  amending  act,  which  the 
court  held  was  clearly  prospective,  while  the  absolute  repeal, 
in  so  many  words,  of  the  former  act  took  away  all  right  to 
use  it  for  any  purpose  whatever.  No  fault  can  be  found  with 
the  principle  decided  by  the  Connecticut  court,  but  it  has  no 
application  to  this  case.  Precisely  the  same  principle  was 
decided  in  Commonwealth  v.  Marshall^  11  Pick.  350,  22  Am. 
Dec.  377. 

In  Commonwealth  v.  WymaUj  12  Cush.  237,  the  Massachu- 
setts court  held  that  the  alteration  of  the  punishment  from 
that  of  death  to  imprisonment  for  life  was  not  ex  post  facto 
when  applied  to  offenses  committed  prior  to  the  passage  of  the 
act.  We  have  seen  that  in  our  own  state  such  an  alteration, 
under  the  peculiarities  of  our  statute,  was  held  to  be  an  ex 
post  facto  law.  I  have  seen  no  case  where  such  an  altera- 
tion as  is  disclosed  by  the  act  under  discussion  has  been  held 
to  be  an  ex  post  facto  law.  In  Hartung  v.  People,  22  N.  Y.  96, 
the  power  of  the  legislature  to  remit  any  separable  portion  of 
the  prescribed  penalty  was  declared,  and  the  very  case  of  the 
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reduction  in  the  term  of  imprisonment  was  cited  as  an  In- 
stance of  legislative  power.  We  are  clear  there  is  no  consti- 
tutional objection  to  the  statute. 

3.  There  were  certain  letters  written  to  the  defendant  by 
his  wife.  These  letters  were  offered  by  the  people,  and  re- 
ceived in  evidence  under  the  objection  of  the  defendant,  and 
it  is  now  urged  that  their  admission  was  error  for  which  a 
new  ***  trial  should  be  granted.  The  counsel  for  the  de- 
fendant upon  his  trial  had  called  the  wife  of  defendant  as  a 
witness,  and  she  had  broken  down  in  health  before  the  ex- 
amination was  concluded,  and  became  so  ill  that  it  was  im- 
possible to  take  her  examination  at  the  house.  In  order  to 
obtain  the  benefit  of  her  evidence  in  the  case  the  defendant 
had  to  come  to  some  understanding  with  the  district  attorney, 
or  the  testimony  already  given  would  have  to  go  out,  and 
nothing  further  could  be  admitted.  Hence  the  stipulation  as 
to  the  reading  of  all  the  evidence  of  the  witness  taken  upon 
the  former  trial,  subject  to  all  legal  objections.  That  meant 
the  legal  objections  of  the  party  against  whom  the  testimony 
was  given.  When  the  defendant  read  the  direct  examination 
it  was  subject  to  the  legal  objections  which  the  district  attor- 
ney might  make,  and  when  the  latter  read  the  cross-examina- 
tion it  was  subject  to  the  legal  objections  thereto  made  by  the 
counsel  for  the  defendant;  but  each  side  was  by  the  very 
terms  of  the  stipulation  to  read  the  whole  of  the  direct  or 
cross-examination,  as  the  case  might  be.  The  objection  on 
this  occasion  was  first  made  by  defendant's  counsel,  who  re- 
fused to  read  the  particular  portion  of  the  direct  examination, 
which,  as  the  district  attorney  claimed,  rendered  some  por- 
tions of  the  subsequent  cross-examination  (these  particular 
letters  included)  admissible  in  evidence.  The  court,  because 
of  the  stipulation,  committed  no  error  in  compelling  the  read. 
ing  of  the  evidence,  and  defendant's  exception  to  that  ruling 
is  not  good.  Subsequently,  when  the  district  attorney  ofliered 
the  letters  in  evidence,  the  defendant's  counsel  objected  to 
their  introduction  upon  the  ground  that  they  were  confiden- 
tial communications  from  a  wife  to  her  husband  and  hence 
were  inadmissible.  Some  expressions  in  one  or  two  of  the 
letters  were  undoabtedly  contradictory  of  a  portion  of  the 
testimony  given  by  the  witness  upon  the  first  triaL  That 
particular  portion  of  the  wife's  evidence  the  defendant  had 
been  compelled  by  the  court  to  read.  The  people  were  en- 
titled to  the  benefit  of  whatever  contradiction  there  was.     If 
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Bome  of  the  letters  contained  nothing  by  way  of  contradiction^ 
and  hence  might  have  been  ***  claimed  to  be  inadmissible 
for  that  reason,  it  is  seen  that  there  was  no  separate  and  dis- 
tinct objection  made  to  a  particular  letter  that  it  contained 
no  contradictory  matter. 

The  objection  of  immateriality  made  by  defendant  was 
upon  the  ground  that  the  letters  only  contradicted  the  wit* 
ness  upon  an  immaterial  matter,  viz.,  her  belief  as  to  thfr 
paternity  of  the  child  of  the  prosecutrix,  Miss  Keating, 
whether  it  was  the  child  of  the  witness'  husband  or  hia 
brother's.  We  think  the  letters  which  contradicted  the  wit- 
ness upon  that  question  were  properly  received  in  evidence, 
and  there  was  no  separate  objection  taken  to  the  others. 
Those  which  contradicted  the  witness  might  as  evidence 
have  some  weight  upon  the  question  of  her  credibility,  and 
the  contradiction  cannot  be  said  to  have  been  so  plainly  upon 
an  immaterial  matter  as  to  have  rendered  the  admission  of 
the  letters  error  on  that  ground.  The  further  ground  of  ob- 
jection to  their  admission  was  that  they  were  confidential 
communications  from  a  wife  to  her  husband.  The  answer 
to  this  objection  is  that  the  letters,  after  they  had  been  re- 
ceived by  the  defendant,  were  given  by  him  to  his  mistress, 
the  prosecutrix,  Annie  M.  Keating,  and  she  subsequently  de- 
livered them  to  the  district  attorney  by  whom  they  were 
offered  in  evidence.  Comment  upon  the  baseness  of  this  act 
of  the  defendant  is  unnecessary.  It  speaks  for  itself.  The 
result,  however,  is  to  release  the  letters  from  the  operation  of 
the  rule  as  to  confidential  communications  between  husband 
and  wife,  and  to  leave  them  open  to  use  as  evidence  to  the 
same  extent  as  if  no  such  rule  had  ever  guarded  them.  The 
rule  which  protects  confidential  communications  of  this  na- 
ture was  founded  upon  a  wise  public  policy,  adopted  and  pur- 
sued for  the  purpose  of  encouraging  to  the  utmost  that  mutual 
confidence  between  husband  and  wife  which  is  the  strongest 
guaranty  of  a  happy  marriage.  To  this  end  the  common  law 
provided  that  all  communications  between  husband  and  wif* 
which  were  of  a  confidential  nature  should  be  kept  inviolate, 
and  should  not  be  drawn  from  either  party  by  any  process  of 
law:  1  Starkie  on  Evidence,  39;  Greenleaf  on  Evidence,  14th 
ed.,  sec.  254.  The  law  appreciated  the  fact  that  even  *•• 
truth  itself  might  be  pursued  too  keenly  and  might  cost  too 
much.  The  general  evil  of  infusing  reserve  and  dissimula- 
tion between  parties  occupying  such  relations  to  each  other^ 
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^ould  be  too  great  a  price  to  pay  for  the  chance  of  obtaining 
and  establishing  the  truth  in  regard  to  some  matter  under 
legal  investigation:  1  Greenleaf  on  Evidence,  sec.  240,  note  a, 
citing  Minet  v.  Morgan^  L.  R.  8  Ch.  361.  The  case  just  cited 
related  to  confidential  communications  between  attorney  and 
client,  but  the  principles  are  also  applicable  and  with  added 
force  to  communications  between  husband  and  wife. 

If,  however,  the  privilege  have  been  once  waived  by  the 
parties,  it  cannot  be  again  invoked.  It  is  personal,  so  that  if 
one  overhear  such  a  communication  he  may  testify  to  it,  if  it 
be  otherwise  admissible  in  evidence:  Commonwealth  v.  Griffin^ 
110  Mass.  181;  State  v.  Center,  35  Vt.  378,  386;  Rex  v.  Simons, 
6  Car.  &  P.  640;  25  Eng.  Com.  L.  565.  And  when  the  hus- 
band or  wife,  to  whom  a  written  confidential  communication 
is  addressed,  makes  it  public  by  giving  it  to  another,  the  con- 
fidential character  of  the  communication  as  against  such 
party  has  departed,  and  it  may  be  treated  like  any  other 
communication  and  put  in  evidence  if  otherwise  admissible; 
State  V.  Hoyty  47  Conn.  518,  540;  36  Am.  Rep.  89;  State  v. 
Buffington,  20  Kan.  599,  613;  27  Am.  Rep.  193. 

In  this  case  every  reason  upon  which  the  rule  rejecting  a 
confidential  communication  was  originally  founded  is  absent. 
The  letters  were  addressed  by  the  wife  to  her  husband,  and 
he,  deliberately  violating  every  principle  of  honor  and  de- 
<;ency,  gives  the  letters  to  his  mistress,  by  whom  they  were 
delivered  to  the  district  attorney.  A  rule  which  would  still 
preserve  the  confidential  character  of  these  letters  as  against 
this  husband  would  be  founded  upon  more  sentiment  than 
fiense. 

4.  The  charge  of  the  learned  judge  in  regard  to  the  defend- 
ant not  going  on  the  stand  as  a  witness  was  not  subject  to 
legal  objection.  The  court  told  the  jury  that  the  defendant 
was  not  bound  to  go  on  the  stand,  and  that  he  could  say  to 
"the  prosecution,  "prove  your  case  against  me;  it  is  my  judg- 
ment that  the  situation  is  such  that  I  am  not  bound  to  take 
the  witness-stand,  and  the  law  gives  me  that  right,  and  the 
law  gives  **'  me  that  privilege.  I  charge  you  that  tiie  law 
€ays  there  is  no  presumption  to  be  taken  against  a  defendant 
by  reason  of  the  fact  that  he  does  not  take  the  witness-stand." 
The  charge  is  criticised  on  the  ground,  as  alleged,  that  the 
language  which  the  judge  put  in  the  mouth  of  the  defendant 
amounted  to  a  covert  insinuation  that  the  situation  was  such 
that  it  would  be  disastrous  to  the  defendant  if  he  took  the 
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Btand.  I  think  the  criticism  ill-founded.  The  jury  were 
plainly  instructed  as  to  the  law  and  the  rights  of  the  defend- 
ant. The  insinuation  suggested  would  be  unwarranted  from 
the  language  used.  On  the  contrary,  the  natural  interpreta- 
tion would  be  that  the  defendant  regarded  the  situation  as 
one  wholly  lacking  in  proof  of  guilt,  and  he  was  under  no 
obligation  to  go  on  the  stand  and  explain  what  as  yet  re- 
quired no  explanation.  The  case  of  Ruloff  v.  People^  45  N.  Y. 
213,  222,  is  authority  for  the  correctness  of  the  course  pursued 
by  the  learned  judge. 

5.  The  defendant's  counsel  complains  also  that  one  of  th« 
witnesses  for  defendant  was  committed  to  jail  by  the  court  in 
the  presence  of  the  jury,  because  of  the  character  of  his  evi- 
dence given  while  on  the  stand  as  a  witness. 

This  is  not  a  question  of  legal  error.  The  action  of  the 
court  was  within  its  power,  and  to  be  exercised  within  the 
sound  discretion  of  the  judge. 

That  it  might  have  a  bad  effect  upon  the  jury,  and  thereby  pre- 
judice the  defendant's  case,  was  one  of  the  matters  to  be  consid- 
ered by  the  judge  before  making  the  order,  but  we  do  not  think 
it  was  legal  error  to  make  the  order  under  the  circumstances. 

We  have  carefully  looked  at  and  considered  each  and  all 
the  other  grounds  for  a  new  trial  which  are  set  forth  and  dis- 
cussed in  the  brief  of-  the  counsel  for  defendant,  and  we  are 
quite  clear  that  they  do  not  show  any  errors  committed  to 
the  prejudice  of  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bartlett,  J.,  not  sitting. 
Judgment  affirmed.  

Ex  Post  Facto  Laws.— ^y  the  Constitution  <{f  the  United  States  it  in  d«^ 
dared  that  "  no  bill  of  attainder  or  ex  post  facto  law  shall  be  passed  "^ 
(Const,  of  U.  S.,  art.  1,  sec.  9),  and  that  no  state  shall  "pass  any  bill  of 
attainder,  tx  post  facto  law,  or  law  impairing  the  obligation  of  contracts": 
Const,  of  U.  S.,  art.  1,  sec.  10.  It  is  clear,  therefore,  that  those  provisions 
to  be  found  in  the  constitutions  of  the  majority  of  the  states  also  forbidding 
the  enactment  of  such  laws  are  superfluities,  and  that,  irrespective  of  thess- 
provisious,  every  such  enactment  in  the  United  States,  whether  by  the  stat* 
or  national  legislature,  is,  in  so  far  as  it  may  be  ex  post  facto,  void.  W» 
have  therefore  no  occasion  to  further  consider  the  effect  of  such  a  law,  and 
hence  will  devote  this  note  wholly  to  the  inquiry,  what  laws  are  ex  post  facto 
within  the  meaning  of  those  worda  as  nsed  in  the  constitution  of  the  United 
States? 

Definitions. — It  was  at  first  contended  that  the  prohibition  of  ex  po8tfaet» 
laws  applied  to  all  retrospective  laws,  and  that  every  retrospective  law  was. 
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made  void  by  the  eonstitation  of  the  United  States;  bat  this  contention  wai 
overraled  in  the  first  case  in  which  it  was  presented  to  the  snpreme  conrt 
of  the  United  States,  and  in  delivering  the  opinion  of  that  court  Juig* 
Chaae  formulated  a  definition  of  ex  post  facto  laws,  which  has  ever  sine* 
been  generally  accepted  as  correct.  The  legislature  of  Counecticat  had,  by 
resolution,  undertaken  to  set  aside  a  decree  of  a  court  of  probate,  and  to 
grant  a  new  hearing  before  the  same  court,  with  a  right  of  appeal,  and  this 
legislative  action  was  assailed  on  the  ground  that  it  was  «x  post  facto.  It 
was,  perhaps,  sufficient  for  the  court  to  have  determined,  as  it  did,  that 
the  constitutional  provision  relied  upon  related  to  criminal  prosecutions 
merely;  but  the  learned  judge  went  further,  and  said:  "I  will  state  what 
laws  I  consider  ex  post  facto  laws,  within  the  words  and  intent  of  the  pro- 
hibition: 1.  Every  law  that  makes  an  action  drr\e  before  the  passing  of  the 
law,  and  which  was  innocent  when  done,  criminal,  and  punishes  such  ac- 
tion; 2.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than  it  was, 
when  committed;  3.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  pnnishment  than  the  law  annexed  to  the  crime  when  committed; 
4.  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required  at  the  time  of  the  commission  of 
the  offense  in  order  to  convict  the  offender.  All  these  and  similar  laws  are 
manifestly  unjust  and  oppressive.  In  my  opinion  the  true  distinction  is 
between  ex  post  facto  laws  and  retrospective  laws.  Every  ex  post  facto  law 
must  necessarily  be  retrospective;  but  every  retrospeotive  law  is  not  an  ex 
post  facto  law;  the  former  only  are  prohibited.  Every  law  that  takes  away  or 
impairs  rights  vested,  agreeably  to  existing  laws,  is  retrospective,  and  is 
generally  unjust,  and  may  be  oppressive;  and  it  is  a  good  general  rule  that 
a  law  should  have  no  retrospect;  but  there  are  cases  in  which  laws  may 
justly,  and  for  the  benefit  of  the  community,  and  also  of  individuals,  relate 
to  a  time  antecedent  to  their  commencement,  as  statutes  of  oblivion,  or  of 
pardon.  They  are  certainly  retrospective,  and  literally  both  concerning 
and  after  the  facts  committed.  But  I  do  not  consider  any  law  ex  post  facto 
within  the  prohibition  that  mollifies  the  rigor  of  the  criminal  law;  but 
only  those  that  create  or  aggravate  the  crime,  or  increase  the  punishment 
or  change  the  rules  of  evidence,  for  the  purpose  of  conviction.  Every  law 
that  is  to  have  an  operation  before  the  making  thereof,  as  to  commence  at 
an  antecedent  time,  or  to  save  time  from  the  statute  of  limitations,  or  to 
excuse  acts  which  were  unlawful  and  before  committed,  and  the  like,  is 
retrospective.  But  such  laws  may  be  proper  or  necessary,  as  the  case  may 
be.  There  is  a  great  and  apparent  difference  between  making  an  unlawful 
act  lawful  and  the  making  an  innocent  action  criminal,  and  punishing  it  as  a 
crime":  Calder  v.  Bull,  3  Dall.  386,  390;  Carpenter  v.  Commonwealth^  17  How. 
456.  The  fourth  specification,  including  within  ex  post  facto  laws  all  those 
enactments  which  alter  the  legal  rules  of  evidence,  and  receive  less  or  differ, 
ent  testimony  than  the  law  required  at  the  time  of  the  commission  of  the 
offense,  has  been,  and  to  some  extent  still  is,  the  subject  of  controversy. 
That  part  of  the  definition  is,  however,  still  quoted  by  the  supreme  court  of 
the  United  States  with  apparent  approval:  Kring  v.  Missouri,  107  U.  S. 
S32;  Cummings  v.  State,  4  Wall.  277;  and,  we  think,  is  secure  from  all  success- 
ful assault.  Subsequent  decisions  formulating  or  adopting  definitions  of  ex 
post  facto  laws  have  almost  universally  followed  the  definitions  thus  givea 
in  the  earliest  case  in  the  supreme  court  of  the  United  States:  Lindzey  v. 
StaU,  66  Miss.  642;  7  Am.  St.  Rep.  674;  Boston  v.  Cummins,  16  Ga.  102;  60 
Am.  Dec.  717;  £!x  parte  Garland,  4  Wall.  391;  Cummonga  v.  Missouri,  4 
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Wall.  326;  Fletcher  v.  Peck,  6  Cranch,  138;  Gtd  ▼.  State,  9  Wall.  36;  Orim 
T.  Weiasenberg  Scliool  DUt.,  67  Pa.  St.  433;  98  Am.  Deo.  237;  Baugher  r. 
Nelson,  9  Gill.  299;  62  Am.  Dea  694.  Our  further  consideration  of  this  aab* 
ject  ifl  merely  for  the  purpose  of  giving  illustrations  of  the  applications  of 
those  definitions  which  have  been  made  in  the  Tarioas  courts  of  the  coun* 
try,  state  or  nationaL 

Civil  Rights  and  Proceedings. — No  court  or  writer  now  dissents  from  th« 
proposition  that  the  constitutional  inhibition  under  discussion  applies  only 
to  crimes  and  criminal  prosecutions;  or,  more  accurately  speaking,  to  the  in* 
flicting  of  punishment  for  pre-existing  acts.  Therefore,  if  a  legislative  at- 
tempt  to  deprive  a  person  of  property  rights  of  any  character  may  b« 
avoided  because  prohibited  by  the  fundamental  law  of  the  state  or  nation, 
such  prohibition  must  be  found  elsewhere  than  in  the  prohibition  against  ex 
post /ado  laws:  In  re  Satoyer,  124  U.  S.  200,  219;  ExparU  Garland,  4  Wall. 
390;  Boston  v.  Cummins^  16  Ga.  102;  60  Am.  Dec.  717;  Bauglier  v.  Nelson,  9 
Gill,  299;  62  Am.  Dec.  694;  Lod;e  r.  New  Orleans,  4  Wall.  172.  Hence  a 
law  will  not  be  declared  void  as  ex  post  facio  legislation  because  it  attempts 
to  revive  a  right  of  appeal  (Henderson  etc.  R.  R.  v.  Dickerson,  17  R  Mon. 
173;  66  Am.  Dec  148),  or  to  divest  Tested  rights  by  curing  irregularities 
and  defects  in  civil  proceedings  (Orim  v.  Weissenberg  ScJiool  Dist.,  67  Pa,  St. 
433;  98  Am.  Dec.  237),  such  as  acknowledgments  of  deeds  (  WcUson  v.  Mercer, 
8  Pet.  88,  109),  or  to  confirm  judicial  proceedings  (Locke  v.  Dane,  9  Mass. 
360),  or  to  deprive  an  attorney  of  the  right  to  practice  law  where  such  de- 
privation is  not  by  way  of  punishment  for  a  past  ofiFense  (Bryne^s  Ad.  r. 
Stewart's  Ad.,  3  Desaus,  466,  477;  Ex  parte  Oarland,  4  Wall.  333).  Retro- 
active laws  are  often  invalid  because  in  violation  of  some  constitutional  pro- 
vision other  than  the  one  here  under  consideration;  but  they  are  never 
invalid  merely  because  ex  post  facto  unless  they  apply  to  crimes  or  criminal 
prosecutidns:  Municipality  etc.  v.  Wheeler,  10  La.  Ann.  745;  Aldridge  v.  Tn»» 
eimhia  etc  Ry.,  2  Stew.  &  P.  199;  23  Am.  Dec.  307;  State  v.  Paul,  6  R.  L 
190;  Bridgeport  v.  Hubbell,  6  Conn.  240;  Wilder  v.  Lumpkin,  ^Ga^  208;  Perry 
V.  Commonwealth,  3  Gratt.  632. 

Acts  Innocent  When  Done. — That  a  statute  making  an  act  which,  whea 
done,  was  innocent  and  not  subject  to  any  punishment,  criminal,  and  author- 
izing the  infliction  of  punishment  for  its  commission  is  ex  post  facto  and  void, 
no  one  will  deny.  The  proposition  is  so  clear  that  there  has  been  little 
necessity  to  consider  it  judicially,  and,  when  considered,  the  only  questioa 
before  the  court  has  been  whether  or  not  an  act  not  punishable  when  com- 
mitted has  been  made  punishable  by  a  statute  subsequently  enacted.  A 
law  may,  it  seems,  be  ex  post  facto,  though  it  applies  only  to  acts  committed 
after  its  enactment,  if  its  construction  is  such  that  it  may  make  an  act 
which,  when  committed,  is  not  criminal  or  punishable,  punishable  upon  tha 
happening  of  some  future  contingency  for  which  the  actor  is  not  responsible. 
Thus  section  6132  of  the  Revised  Statutes  of  the  United  States  declared  thafc 
every  person  respeccing  whom  proceedings  in  bankruptcy  are  commenced, 
who  within  throe  months  before  their  commencement  and  under  false  color 
and  pretense  of  carrying  on  business,  obtained  on  credit  from  any  other 
person  any  goods  or  chattels  with  intent  to  defraud,  should  be  punishable 
as  in  the  statute  prescribed.  Under  this  section,  if  valid,  it  might  happen 
that  a  person,  though  he  obtained  goods  in  the  manner  denounced  in  the 
act,  was  then  guilty  of  no  crime  whatever,  but  upon  a  creditor  subsequently 
filing  a  petition  against  him  and  procuring  a  decree  adjudging  him  to  be  a 
bankrupt,  the  debtor  thereby  became  punishable  without  any  further  act  on 
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liis  part,  though  the  act  in  so  far  as  the  debtor  participated  in  Jt  was  not  crim- 
inal nor  punishable.  The  section  was  declared  unconstitutional,  the  court 
saying:  "Upoa  principle,  an  act  which  is  uot  an  offense  at  the  time  it  ia 
committed  cannot  become  such  by  any  subsequent  independent  act  of  the 
party  with  which  it  has  connection.  By  the  clause  in  question,  the  obtain- 
ing of  goods  on  credit  upon  false  pretenses  is  made  an  offense  against  the 
United  States,  upon  the  happening  of  a  subsequent  event,  not  perhaps  in 
the  contemplation  of  the  party,  and  which  may  be  brought  about,  against 
Ilia  will,  by  the  agency  of  another.  The  criminal  intent  essential  to  the 
commission  of  a  public  offense  must  exist  when  the  act  complained  of  ia 
tione;  it  cannot  be  imputed  to  a  party  from  a  subsequent  independent  trans* 
action.  There  are  cases,  it  is  true,  where  a  series  of  acts  are  necessary  to 
constitute  an  offense,  one  act  being  auxiliary  to  another  in  carrying  out  the 
criminal  design.  But  the  present  is  not  a  case  of  that  kind.  Here  an  act 
which  may  have  no  relation  to  proceedings  in  bankruptcy  becomes  criminal, 
according  aa  such  proceedings  may  or  may  not  be  subsequently  taken,  either 
by  the  party  or  by  another":  United  States  v.  Fox,  95  U.  S.  670.  If  a  stat- 
ute endeavors  by  retroactive  operation  to  reach  acta  before  committed  and 
also  provides  a  like  pnniahment  for  the  same  acts  in  future,  it  ia  not  wholly 
void  but  is  valid  as  to  future  cases  within  the  legislative  control:  Jaehne  v. 
New  York,  128  U.  S.  189. 

Amendatwy  Statutes. — If  an  act  is  criminal  and  punishable  when  com- 
mitted, and  a  statute  is  subsequently  enacted  also  making  it  criminal  and 
punishable,  but  giving  the  crime  a  designation  uot  before  given  to  it,  the 
situation  of  the  accused  ia  not  altered  to  his  disadvantage,  and  hence  it 
cannot  be  said  that  there  has  been  any  ex  post /ado  legislation,  nor  does  the 
new  or  amendatory  statute  obliterate  the  pre-existing  law  so  that  a  convic- 
tion and  punishment  after  its  enactment  and  the  consequent  repeal  of  the 
former  statute  can  be  regarded  as  a  conviction  and  punishment  of  an  act 
not  criminal  when  committed.  "Principle  forbids  the  conclusion  that  an 
amendatory  statute  defining  an  offense  in  substantially  the  same  language 
as  that  employed  in  the  statute  it  amends,  takes  away  the  right  of  the  state 
to  prosecute  the  offender,  and  requires  his  unconditional  discharge.  It  can- 
not be  logically  affirmed  when  the  same  offense  is  defined  in  the  same  way 
'by  both  the  earlier  and  the  later  statute,  that  there  is  an  interregnum  in 
'which  there  was  no  law  defining  the  offense.  The  two  acts  interpose  and 
blend  so  fully  and  compactly  that  it  ia  impossible  that  there  can  be  an  inter* 
Tal  when  there  was  no  law.  Between  the  two  acts  there  is  no  period  of  in- 
-tervening  time  in  which  no  offense  existed.  The  duration  of  the  statute 
was  nnbroken  and  continuous,  and  the  crime  one  and  the  same.  The  amen- 
datory act  creates  no  new  offense,  nor  does  it  absolve  an  offender  from  one 
previously  committed;  it  simply  re-enacts  the  earlier  statute,  so  that  the 
offense  ia  the  same  under  the  one  act  as  under  the  other.  If  a  new  offense 
had  been  defined,  or  new  elements  added  to  the  crime  as  defined  in  the  first 
statute,  there  would  be  force  in  the  position  that  the  offense  defined  by  the 
-earlier  act  had  ceased  to  exist,  but  where  the  offense  remains  unchanged  from 
iirst  to  last,  there  is  no  plausibility  in  the  argument,  that  when  the  amen- 
datory statute  took  effect,  the  crime  ceased  to  exist.  Tiiere  can  be  no 
plausibility  in  such  an  argument,  for  the  plain  reason  that  there  was  no  inter- 
val when  the  crime  was  not  punishable,  inasmuch  aa  there  was  not  an  in« 
«tant  of  time  when  there  was  not  a  law  defining  and  denouncing  it.  Th« 
mccession  of  the  statute  was  nnbroken  and  the  reign  of  law  uninterrupted**! 
JSage  v.  Stale,  127  Ind.  15;  Stale  v.   Wish,  15  Neb.  448;  SUUe  v.  Baldwin,  49 
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Conn.  1.34;  Stale  v.  SuUon,  100  N.  C.  474;  Powers  v.  Shcphard,  48  N.  Y.  540; 
Alexander  v.  State,  9  Ind.  337;  Commonwealth  v.  Sullivan,  160  Mass.  315; 
Randolph  v.  Lamed,  27  N.  J.  Eq.  557. 

Revival  qf  Repealed  Statutes. — Whether  the  rnle  of  law  that  the  repeal  of « 
repealiug  statute  revives  the  original  statute  can  be  applied  to  crimiual  prose* 
cutious  without  giving  effect  to  cxpost  facto  legislation,  is  a  question  rarely 
considered  and  not  yet  definitely  settled.  Early  decisions  in  the  Btate  of 
Massachusetts  undoubtedly  sanction  the  punishment  of  an  offender  accord« 
ing  to  a  statute  in  force  when  his  offense  was  committed,  though  such  stat* 
ute  had  afterwards  been  entirely  repealed  but  was  revived  by  a  third  statut* 
repealing  the  second,  and  thus,  as  the  court  held,  bringing  the  first  act 
again  into  operation:  Commonwealth  v.  Oetchell,  16  Pick.  452;  Commonwealth 
V.  Mott,  21  Pick.  492.  While  these  cases  have  not,  so  far  as  we  are  aware, 
ever  been  overruled,  nor  do  we  know  of  any  decision  not  possible  to  be 
reconciled  with  them,  still  we  are  inclined  to  the  opinion  that  whenever  they 
shall  be  necessarily  called  in  question,  they  will  not  be  upheld:  Slate  r. 
Keith,  63  N.  0.  140;  Hartung  v.  People,  22  N.  Y.  95. 

Removing  the  Defense  of  tlie  Statute  of  Limitations. — The  time  within  which 
an  offense  may  be  prosecuted  is  limited  by  statutes  in  many  of  the  states. 
The  legislature  may  repeal  or  modify  these  statutes  of  limitation  from  tim» 
to  time,  and  then  the  inquiry  arises  whether  there  is  a  revival  of  the  right 
to  prosecute  an  offender  who,  before  such  repeal,  could  not  have  been  sub- 
jected  to  any  further  punishment.  That  in  the  absence  of  clear  language  a 
law  enlarging  the  time  within  which  a  prosecution  may  be  commenced  will 
not  be  applied  retroactively  is,  we  think,  admitted,  because  it  is  a  general 
rule  of  construction  that  statutes  shall  not  be  deemed  to  operate  retroact> 
ively  unless  the  legislative  will  to  that  effect  is  clearly  expressed:  State  r, 
Sneed,  25  Tex.  Supp.  66;  People  v.  Loi-d,  12  Hun,  282.  We  shall  hereafter 
see  that  the  prohibition  of  ex  post  facto  laws  does  not  impair  the  power  of 
the  legislature  to  regulate  the  remedies  by  which  persons  alleged  to  b» 
guilty  of  crime  may  be  accused  and  tried,  and  it  has  been  insisted  that  the 
statute  of  limitations  applicable  to  criminal  prosecutions  is  but  a  part  of  the 
remedy  and  therefore  subject  to  the  legislative  will,  and  further  that  no  on» 
can  secure  a  vested  right  not  to  be  punished  for  an  act  criminal  and  punish- 
able  by  the  laws  of  his  country  at  the  time  when  he  committed  it.  It  ia 
also  true  in  civil  cases  that  the  legislature  has  a  general  power  to  regulate 
and  change  the  remedies  by  which  persons  may  seek  redress  for  civil 
wrongs  or  for  the  enforcement  of  civil  rights,  but  there  is  now  no  doubt 
that,  if  the  party  has  by  the  operation  of  the  statute  of  limitations  lost  all 
means  of  redress  in  the  courts,  the  legislature  cannot  repeal  such  statutes 
or  otherwise  revive  his  right  of  action  and  authorize  him  to  enforce  it  by 
suit.  The  sounder  view,  in  our  judgment,  is  that,  an  accused  when, 
through  the  operation  of  the  statute  of  limitations  he  has  secured  immu- 
nity  from  any  criminal  prosecution,  cannot  have  such  immunity  destroyed 
by  subsequent  legislative  action:  Moore  ▼.  State,  43  N.  J.  L.  203;  S9 
Am.  Rep.  558,  reversing  State  v.  Moore,  42  N.  J.  L.  208.  In  many  of  the 
cases  the  test  applied  to  the  determination  of  the  question  whether  a  statute 
is  ex  post  facto,  has  been  to  inquire  whether  such  statute  altered  the  situ- 
ation of  the  accused  to  his  disadvantage,  and  we  know  of  no  case  in  which 
a  criminal  statute  has  been  allowed  a  retroactive  operation,  to  his  detriment. 
The  application  of  this  test  to  an  act  removing  the  defense  of  the  statute  of 
limitations  necessarily,  in  our  judgment,  precludes  the  application  of  sucb 
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act  so  as  to  sustain  a  conviction  of  one  who  at  any  time  possessed  a  per* 
feet  defense  against  his  prosecution. 

Aggravating  a  Crime  or  Changing  the  Penalty. — The  second  and  third  speci- 
fications  or  illastrations  in  the  definition  of  Judge  Chase  must,  for  all  prac> 
tical  purposes,  be  regarded  as  expressing  the  same  idea.  The  law  cannot 
aggravate  a  crime  and  make  it  greater  than  when  committed,  without  at  the 
game  time  inflicting  a  greater  punishment  than  was  permissible  when  it  was 
committed.  Hence  we  apprehend  that  a  statute  merely  changing  the  name 
or  rank  of  a  crime,  aven  though  such  change  make  it  seem  more  heinous 
than  before,  will  not  make  such  statute  ex  post  facto,  though  applicable  tc 
past  crimes,  if  the  consequences  to  the  offenders  are  precisely  the  same  as  un« 
der  the  pre-existing  law.  That  increasing  the  penalty  to  be  suflfered  by  one 
guilty  of  a  crime  before  the  enactment  of  the  statute  is  ex  pott  facto  there 
can  be  no  doubt:  In  re  Medley,  134  U.  S.  160;  Dickinson  v.  Diddnaon,  3 
Murph.  327;  9  Am.  Dec.  608.  The  real  difficulty  is  in  determining  whether 
a  change  made  by  the  statute  does  increase  such  penalty  or  not.  Perhaps  it 
is  true  that  if  there  is  any  change  in  the  nature  of  the  punishment,  the  courts 
will  not  undertake  to  determine  whether  such  change  increases  or  aggravates 
it  or  not,  but  will  treat  every  change  in  the  manner  of  the  punishment  as 
forbidden  by  the  constitution.  Thus  Chief  Justice  Marshall,  in  Fletcher  r. 
Peck,  6  Cranch,  138,  said:  "An  ex  post  facto  law  is  one  which  renders  an  act 
punishable  in  a  manner  in  which  it  was  not  punishable  when  it  was  com* 
mitted."  The  point,  however,  was  not  involved  in  the  case  in  which  this 
language  was  employed.  The  same  idea  is,  however,  expressed  in  other  de* 
cisions:  Hartung  v.  People,  26  N.  Y.  167;  22  N.  Y.  104;  StaU  v.  McDonald^ 
20  Minn.  136;  and  the  apparently  unanswerable  suggestion  is  made  that  if 
any  other  test  than  that  of  change  in  the  manner  of  punishment  is  adopted, 
the  courts  are  required,  as  between  punishments  of  different  natures,  to  de- 
termine which  is  the  more  severe:  Shepherd  r.  People,  25  N.  Y.  415.  There 
are  doubtless  several  decisions  in  which  the  courts  appear  to  have  acted  upon 
•  sort  of  judicial  knowledge  that  one  punishment  was  in  mitigation  of  an* 
other,  though  they  were  of  different  characters:  Turner  r.  State,  40  Ala.  26; 
as  that  imprisonment  for  life  or  for  some  less  term  was  in  mitigation  of  the 
death  penalty:  Commonwealth  v.  Gardner,  11  Gray,  438.  In  North  Carolina 
it  was  held  that  a  statute  changing  the  punishment  to  confinement  in  the 
penitentiary  from  whipping  and  imprisonment  in  the  common  jail  was,  by 
way  of  mitigation,  and  therefore  applicable  to  past  offenses,  and  it  was  said 
that  "Tiie  rule  is  not  that  the  punishment  cannot  be  changed,  but  that  it 
cannot  be  aggravated  ":  Slate  v.  Kent,  65  N.  O.  312;  State  v.  Ratta,  63  N.  C. 
503;  and  in  an  early  case  in  Indiana  it  was  held  that  a  change  in  punishment 
froMi  wiiippiiig  not  exceeding  one  hundred  stripes  to  imprisonment  not  ex* 
ceeiliiig  suven  years,  was  also  by  way  of  mitigation:  Strong  v.  State,  1  Blackf. 
193.  The  courts  all  agree  that  a  statute  mitigating  the  punishment  for  ■> 
crime  is  not  prohibited,  and  the  punisiiment  as  thus  mitigated  may  be  in* 
flicteil  ui)oii  past  offenders:  Mclnturf  v.  State,  20  Tex.  App.  335;  Lindzey  r. 
Stale,  05  Miss.  542;  7  Am.  St.  Rep.  674;  People  v.  Bayea,  140  N.  Y.  484; 
ante,  p.  572;  but  we  apprehend  that  no  change  in  the  penalty  attached  to  n 
Clime  can  be  regarded  as  in  mitigation  merely,  because  the  courts,  or  even 
the  i^ie;it  mass  of  mankind,  would  prefer  suffering  the  penalty  as  changed 
to  suffering  the  penalty  prescribed  when  the  crime  was  committed.  "As 
the  conatitutional  provision  was  enacted  for  protection  against  arbitrary  and 
oppie^isive  legislation,  it  is  quite  evident  that  it  is  not  violated  by  any  change 
in  the  law  which  goes  in  mitigation  of  the  punishment.     There  has  been 
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mnch  diversity  of  opinion  as  to  what  would  constitute  mitigation  of  punish- 
ment in  such  a  case,  but  the  view  best  sustained  by  reason  and  authority  is, 
that  a  law  chansring  the  punishment  of  offenses  committed  before  its  passage 
is  objectionable  as  being  ex  post/acto,  unless  the  change  consiats  in  the  re- 
mission of  some  separable  part  of  the  punishment  before  prescribed,  or  is  re- 
ferable to  prison  discipline  or  administration  as  its  primary  object:  Cooley's 
Constitutional  Limitations,  329.  It  is  enough  for  courts  to  render  judgment 
according  to  law  without  being  required  to  determine  the  relative  severity 
of  different  punishments,  when  there  is  no  common  standard  in  the  matter 
by  which  the  mind  can  be  satisfactorily  guided.  "If  the  law,"  says  Judge 
Cooley,  "  makes  the  fine  less  in  amount  or  imprisonment  shorter  in  point  of 
duration,  or  relieves  it  of  some  oppressive  incident,  or  if  it  dispenses  with 
some  separable  portion  of  the  legal  penalty,  no  embarrassment  would  be  ex- 
perienced in  reaching  a  conclusion  that  the  law  was  favorable  to  the  accused, 
and  therefore  not  ex  post  facto.  But  who  shall  say,  wheu  the  nature  of  the 
punishment  is  altogether  changed,  that  tho  punishment  is  diminished  or 
increased  by  the  change?  What  test  of  severity  does  the  law  or  reason  fur- 
nish in  these  cases?  And  must  the  judge  decide  upon  his  own  yiew  of  the 
pain,  loss,  ignominy,  and  collateral  consequences  usually  attending  the  punish- 
ment, or  may  he  take  into  view  the  peculiar  condition  of  the  accused,  and 
upon  that  determine  whether,  in  his  particular  case,  the  punishment  pre- 
scribed by  the  new  law  is  or  is  not  more  severe  than  under  the  old  law?  ": 
Cooley's  Constitutional  Limitations,  324;  Lindzey  v.  State,  65  Miss.  542;  7 
Am.  St.  Rep.  674;  Hartung  v.  People,  22  N.  Y.  95.  Hence  it  was  held  that 
an  act  punishable  by  imprisonment  wheu  committed  could  not,  by  a  subse- 
quent statute,  be  made  punishable  by  fine  or  imprisonment:  State  v.  Mc- 
Donald, 20  Minn.  136;  and  we  doubt  whether  any  court  will  ever  again 
undertake  to  determine  that  one  kind  of  punishment  is  in  mitigation  of  an- 
other, except  when  the  punishment  prescribed  by  the  two  statutes  is  of  the 
same  character,  as  where  both  prescribe  a  fine  or  both  an  imprisonment,  and 
the  subsequent  statute  prescribes  a  less  fine  in  the  one  case  or  a  shorter  im- 
prisonment in  the  other.  If  the  punishment  prescribed  by  a  statute  enacted 
after  the  commission  of  a  crime  is  such  that  it  may  be  in  aggravation  of  the 
punishment,  then  it  is  ex  post  facto,  nor  is  it  material  that  it  may  be  within 
the  discretion  of  the  court  or  jury  to  inflict  a  less  punishment  if  it  is  equally 
within  their  discretion  to  inflict  a  greater  than  was  before  authorized:  WU- 
son  V.  Ohio  etc.  R.  R.  Co.,  64  111.  542;  16  Am.  Rep.  565;  Beard  v.  State,  74 
Md.  130;  In  re  Medley,  134  U.  S.  160.  Therefore  a  statute  is  unconstitu- 
tional which  prescribes  that  a  person  condemned  to  death  shall  submit  to 
solitary  confinement  from  the  passing  of  his  sentence  until  the  date  of  hia 
execution,  in  so  far  as  such  statute  is  applicable  to  pre-existing  criminal  aots, 
though  the  statute  may  further  contemplate  that  some  public  officer  may 
elect  to  suffer  the  criminal  to  remain  in  such  impri»onmeut,  and  thereby  to 
escape  the  death  penalty  altogether:  Ex  parte  Medley,  134  U.  S.  160.  Contra: 
In  re  Tyson,  13  Col.  482. 

If,  after  a  crime  is  committed,  a  statute  ta  enacted  imposing  a  punishment 
in  aggravation  of  that  previously  applicable,  and  such  statute,  in  effect,  sup- 
plants or  repeals  the  pre-existing  law,  then  the  criminal  cannot  be  punished 
at  all.  His  punishment  under  the  first  statute  is  impossible  because  it  ia 
no  longer  in  existence,  and  punishment  under  the  second  statute  is  equally 
impossible  because  it  cannot  be  applied  to  pre-existing  offenses  without  fall- 
ing within  the  constitutional  prohibition  ikgninst  ex  pout  facto  laws:  Common- 
wealth  V.  McDonowjh,   13  Allen,  581;  Hartung  v.  People,  22  N.  Y.  95;  26 
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N.  Y.  167;  Shepherd  v.  People,  25  N.  Y.  406;  /n  re  Petty,  22  Kan.  477;  Kring 
T.  Missoun,  107  U.  S.  221,  226;  State  v.  Meadcr,  62  Vt.  45S. 

Second  Offenses. — As  we  shall  hereafter  see,  there  are  numerous  decision* 
to  the  effect  that  ex  post  facto  statutes  will  not  be  permitted  to  alter  the  situ* 
ation  of  the  accused  to  his  prejudice.  Some  of  these  decisions  refer  to  the 
manner  or  extent  of  bis  punishment,  and  others  to  the  mode  of  trial,  or  to 
the  taking  away  of  privileges  or  defenses  to  which  he  was  entitled  when 
the  offense  of  which  he  is  accused  was  committed.  We  shall  hereafter  refer 
to  certain  matters  which  seem  to  effect  his  punishment,  but  which  have,  for 
various  reasons,  been  adjudged  not  to  be,  in  contemplation  of  law,  a  part  of 
such  punishment  so  as  to  come  within  the  constitational  provision  against 
ex  post  facto  laws.  Thus  a  person  convicted  of  a  crime  may,  for  the  purpose 
of  deterring  him  from  continuing  his  career  as  a  criminal,  be  subjected  to  % 
more  severe  punishment  for  a  future  offense  than  if  he  had  not  been  before 
convicted,  and  a  statute  increasing  the  pani&hment  for  bis  second  offense 
may  be  enacted  after  the  first  offense  was  committed  and  a  judgment  of  con- 
viction therefor  entered.  The  true  ground  upon  which  these  statute*  are 
sustained  is,  that  the  punishment  is  awarded  for  the  second  offense  only, 
and  that  in  determining  the  amount  or  nature  of  the  penalty  to  be  inflicted, 
the  legislature  may  require  the  courts  to  take  into  consideration  the  per* 
sistence  of  the  defendant  in  his  criminal  course.  At  all  events,  statutes  of 
this  character  have  been  sustained  in  every  instance  in  which  they  have  been 
assailed:  Ehe  parte  Gutierrez,  45  Cal.  430;  Rand  v.  Commontoealth,  9  Gratt.  738; 
Ross'  Case,  2  Pick.  165.  In  justifying  and  sustaining  a  statute  of  the  char* 
acter  here  under  consideration,  it  was  said:  "The  statute  relates  to  the 
judgment  to  be  rendered  and  the  sentence  to  be  imposed  in  cases  arising 
after  it  goes  into  effect.  It  is  prospective  and  not  retrospective.  It  deals 
with  offenders  for  offenses  committed  after  its  passage,  but  it  provides  that, 
in  considering  the  nature  of  an  offense  and  the  condition  into  which  the  of- 
fender is  brought  by  it,  his  previous  conduct  may  be  regarded.  The  mean- 
ing of  the  statute  in  this  particular  seems  clear,  and  we  have  no  doubt  that 
it  is  applicable  to  the  case  before  us.  With  this  coustruction  it  is  not  un- 
constitutional as  an  ez  post  facto  law.  In  punishing  offenses  committed  after 
its  passage,  it  punishes  tlie  offenders  for  a  criminal  habit  whose  existence 
cannot  be  proved  without  showing  their  voluntary  criminal  act  done  after 
they  are  presumed  to  have  had  knowledge  of  the  statute.  Such  an  act  is  a 
manifestation  of  the  habit,  which  tends  to  establish  and  confirm  it,  and  for 
which  the  wrongdoer  may  well  be  held  responsible.  That  statutes  of  this 
kind  are  constitutional  is  settled  by  well-considered  adjudications  of  this 
court":  Commonwealth  v.  Graves,  155  Mass.  163;  Sturtevant  v.  Commonwealth, 
158  Mass.  598.  If,  however,  the  second  offense  is  committed  before  the 
enactment  of  the  statute  providing  the  additional  punishment  for  persona 
who  have  twice  been  previously  found  guilty,  such  statute  cannot  be  enforced 
for  such  offense,  because  it  could  not  be  applied  without  inflicting  a  punish* 
ment  not  authorized  when  the  second  criminal  act  was  committed:  RUey't 
Case,  2  Pick.  172. 

If  the  statute  under  which  a  conviction  was  had  authorizes  as  part  of  the 
punishment  the  imprisonment  of  the  defendant  and  the  compelling  him  to 
labor,  the  state  has  absolute  control  over  the  place  of  his  confinement  and 
the  manner  in  which  he  shall  be  employed  or  made  to  labor,  provided  always 
that  he  is  not  subjected  to  unusual  or  cruel  punishment  prohibited  by  the 
constitution.  Laws  may  therefore  be  passed,  even  after  he  is  convicted,  au- 
thorizing him  to  be  leased  or  hired  out  to  work  for  private  persons,  if  during 
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■ach  leasinp;,  he  !b  still  under  the  control  of  the  state  aathorities  and  not 
subjected  to  labor  or  punishment  to  which  they  could  not  rightfully  bar* 
subjected  him.  Though  in  the  absence  of  such  statute  he  might  have  r«« 
mained  in  idleness  for  want  of  work  to  be  done,  it  does  not,  in  contempla- 
tion of  law,  increase  his  punishment:  Mason  etc  Co.  v.  Alain  Jeliico  etc  Co.f 
87  Ky.  487;  State  v.  McCauley,  15  Cal.  456. 

What  It  a  PunUhment.  —One  of  the  most  embarrassing  questions  in  eon> 
neotion  with  ex  post  facto  legislation  is  determining  whether  that  to  which  a 
person  is  subjected  by  a  law  approved  after  the  commission  of  an  act  and  as 
a  consequence  thereof  must  be  regarded  as  a  punishment  of  it,  for  there  are 
many  conceivable  instances  in  which  a  party  may  suffer  on  account  of  a 
crime  committed  by  him  in  which  his  so  suffering  must  be  regarded  not  in 
the  nature  of  a  punishment,  but  as  a  safeguard  adopted  for  the  protection 
of  society  and  the  good  of  the  commonwealth,  and  with  reference  to  statutes 
from  which  he  so  suffers,  it  may  often  be  difficult  to  determine  whether  or 
not  their  object  is  the  punishment  of  an  offense  in  a  manner  in  which  it  was 
not  previously  punishable  by  any  law.  If  such  be  the  object,  it  must  b« 
conceded  that  the  statute  cannot  be  allowed  any  ex  post  facto  operation. 
Thus,  though  by  law,  when  an  embezzlement  or  larceny  was  committed,  th« 
only  punishment  was  imprisonment  for  a  stated  period,  the  legislature  can 
hardly  be  regarded  as  prohibited  from  protecting  and  securing  the  publio 
interests  by  excluding  from  positions  of  public  trust  persons  convicted  of 
those  offenses,  as  by  making  them  ineligible  to  the  offices  of  administrators, 
guardians,  trustees,  and  the  like,  in  which  their  beneficiaries  might  probably 
be  more  apt  to  suffer  than  if  their  interests  were  intrusted  to  persons  not 
known  to  be  guilty  of  crime. 

In  determining  the  qualifications  of  voters,  the  legislature  may,  we  think, 
exclude  persons  whose  criminal  character  has  been  established  by  their  con* 
viction  of  crime,  though  when  their  crimes  were  committed  such  commis* 
sion  did  not  involve  their  exclusion  from  the  right  to  exercise  the  elective 
franchise,  butas  this  franchise  in  the  absence  of  a  constitutional  provision  con« 
ferring  it,  is  a  mere  privilege  to  be  granted  or  withheld  as  the  law-making 
power  may  deem  best  and  may  be  withheld  from  persons  innocent  of  crime,  be- 
cause of  sex  or  of  any  other  reason  that  may  appeal  with  success  to  the  law* 
makers:  Murphy  v.  Rarmiy,  1 14  U.  S.  43;  Shepherd  v.  Orimmett,  2  Idaho,  1129, 
it  may  obviously  be  withheld  from  persons  guilty  of  crime  without  being  ro* 
garded  as  an  infliction  of  a  punishment  prohibited  by  the  constitution: 
WasJiington  v.  State,  76  Ala.  582;  51  Am.  Rep.  479;  and  they  may  be 
required  as  a  proof  of  their  fitness  to  exercise  this  franchise  to  take  an  oath 
prescribed  by  the  legislature  showing  that  they  have  not  been  guilty  of  any 
acts  or  practices  forbidden  to  voters:  Shepherd  v,  Orimmett,  2  Idaho,  1123; 
Wooley  V.  Watkins,  2  Idaho,  555.  If,  on  the  other  hand,  the  right  to  exer> 
ciso  the  elective  franchise  has  been  conferred  by  the  constitution  on  any 
person,  it  cannot  be  taken  away  by  the  legislature,  nor  can  it  prescribe  an 
oath  or  test  to  be  taken  by  a  voter  or  applied  to  or  against  him  not  war* 
ranted  by  the  constitution:  Oreen  v.  Shumway,  39  N.  Y.  418. 

In  those  cases  in  which  the  person  against  whom  a  statute  is  sought  to  b« 
enforced  had  previous  to  its  enactment  the  right  to  do  some  act,  exercise 
some  privilege,  pursne  some  calling,  or  interpose  some  defense  to  a  proceed* 
ing  against  him,  whether  civil  or  criminal,  and  the  statute  seeks  to  exclude 
him  from  the  right  to  do  the  act,  exercise  the  privilege,  pursue  the  calling, 
or  make  the  defense  because  of  something  done  by  him  and  thus  alters  his 
situation  to  his  prejudice,  such  statute  inflicts  a  punishment  and  therefore 
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cannot  be  permitted  an  ex  post  fado  operation.  Thus  if  •  nonresident  de« 
fendant  against  whom  a  judgment  has  been  entered  is  by  a  statute  given  the 
right  on  his  return  to  the  state  and  within  a  time  specified  to  appear  in  the 
action  and  make  his  defense  as  if  he  had  appeared  before  judgment,  he  can* 
not  bjr  a  subsequent  statute  as  a  condition  precedent  to  his  so  appearing  and 
defending,  be  required  to  take  an  oath  that  he  has  not  voluntarily  borne 
arms  against  the  United  States:  Pierce  v.  Carekadon,  16  Wall.  234.  The 
leading  cases  upon  this  subject  are  Cumminga  r.  Miatouri,  4  Wall  277,  and  Ex 
parte  Oartand,  4  WalL  333.  In  the  first  of  these  cases  Rev.  Mr.  Cnmmings, 
a  Roman  Catholic  priest,  had  been  indicted  and  convicted  in  the  state  of 
Missouri  of  the  crime  of  teaching  and  preaching  without  having  first  taken 
an  oath  prescribed  by  the  constitution  of  the  state,  to  the  effect  that  he  had 
been  truly  loyal  to  the  United  States,  and  that  he  had  not  done  any  acta 
prohibited  by  the  third  section  of  the  second  article  of  the  constitution  of 
the  state.  Among  the  acts  prohibited  by  this  section  were  being  in  armed 
hostility  to  the  United  States  or  to  the  lawful  authorities  thereof,  manifest* 
ing  adherence  to  the  cause  of  its  enemies  or  a  desire  for  their  triumph,  sym* 
pathizing  with  persons  engaged  in  exciting  or  carrying  on  rebellion, 
knowingly  or  willfully  harboring,  aiding,  or  countenancing  any  person  en« 
^aged  in  the  rebellion,  or  in  avoiding  the  enrollment  of  persons  in  the  mill* 
tary  service,  or  in  any  other  way  indicating  his  disaffection  to  tho 
government  of  the  United  States.  The  section  declared  that  anyone  guilty 
of  these  acts  should  not  be  capable  of  holding  any  office  in  the  state  of 
honor,  trust,  or  profit,  and  should  not  act  as  a  professor  or  teacher  in  any 
educational  institution  or  common  school,  or  hold  any  real  estate  or  other 
property  in  trust  for  the  use  of  any  church,  religious  society,  or  congrega* 
tion.  The  seventh  section  of  the  same  article  required  every  person  hold* 
ing  any  office  of  honor,  trust,  or  profit,  or  exercising  any  of  the  offices, 
positions,  or  trusts  mentioned  in  the  third  section  to  take  and  subscribe  the 
oath  of  loyalty  prescribed  by  section  six;  and  by  section  fourteen  all  persons 
exercising  any  office,  position  of  trust,  profession,  or  function  hereinbefore 
specified,  without  having  taken,  subscribed,  and  filed  such  oath  of  loyalty, 
should,  on  conviction,  be  punished  by  a  fine  of  not  less  than  five  hundred 
dollars  or  imprisonment  in  the  county  jail.  It  was  insisted  in  support  of 
the  conviction  of  Cnmmings  that  the  constitution  in  question  did  not 
punish  past  offenses,  but  only  prescribed  qualifications  for  the  exercise  of 
offices  and  positions  of  trust,  but  the  supreme  court  of  the  United  States 
ilecided  otherwise,  and  upon  this  subject  said,  "Qualifications  relate  to  the 
fitness  or  capacity  of  the  party  for  a  particular  pursuit  or  profession.  Web- 
ster defines  the  term  to  mean  'any  natural  endowment  or  any  acquirement 
which  fits  a  person  for  a  place,  office,  or  employment,  or  enables  him  to  sus* 
tain  any  character,  with  success.'  It  is  evident  from  the  nature  of  the  pursuits 
and  professions  of  the  parties  placed  under  disabilities  by  the  constitution  of 
Missouri,  that  many  of  the  acts,  from  the  taint  of  which  they  must  purge 
themselves,  have  no  possible  relation  to  their  fitness  for  those  pursuits  and 
professions.  There  can  be  no  connection  between  the  fact  that  Mr.  Cum* 
mings  entered  or  left  the  state  of  Miswmri  to  avoid  enrollment  or  draft  in 
the  military  service  of  the  United  States  and  his  fitness  to  teach  the  doo« 
trines  or  administer  the  sacraments  of  his  church;  nor  can  a  fact  of  this 
kind  or  the  expression  of  words  of  sympathy  with  some  of  the  persons 
drawn  into  the  rebellion  constitute  any  evidence  of  the  unfitness  of  the 
attorney  or  counselor  to  practice  his  profession,  or  of  the  professor  to  teach 
the  ordinary  branches  of  education,  or  of  the  want  of  business  kuowlege  or 
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busiacss  capacity  in  the  manager  of  a  corporation,  or  in  any  director  or 
trustee.  It  ia  manifest  upon  the  simple  statement  of  many  of  the  acts  and 
of  the  professions  and  pnrauits,  that  there  is  no  sach  relation  between  them 
as  to  render  a  denial  of  the  commission  of  the  acts  at  all  appropriate  as  a 
uouiiitiou  of  allowing  the  exercise  of  the  professions  and  pursuits.  The  oath 
could  not>  therefore,  have  been  required  as  a  means  of  ascertaining 
whether  parties  were  qualified  or  not  for  their  respective  callings  or  the 
trusts  with  which  they  were  charged.  It  was  required  in  order  to  reach  the 
person,  not  the  calling.  It  was  exacted,  not  from  any  notion  that  the  ser« 
eral  acts  designated  indicated  nnfitness  for  the  callings,  but  because  it  was 
thought  that  the  several  acts  deserved  punishment,  and  that  for  many  of 
them  there  was  no  way  to  inflict  punishment  except  by  depriving  the  parties 
who  had  committed  them  of  some  of  the  rights  and  privileges  of  the  citizen. 
The  disabilities  created  by  the  constitution  of  Missouri  must  be  regarded  as 
penalties — they  constitute  punishment.  We  do  not  agree  with  the  counsel 
of  Missouri  that  '  to  punish  one  is  to  deprive  him  of  life,  liberty,  or  property, 
and  that  to  take  from  him  anything  less  than  these  is  not  pnnishmentat  all.* 
The  learned  counsel  does  not  nse  these  terms — life,  liberty,  and  property— 
as  comprehending  every  right  known  to  law.  He  does  not  include  under 
liberty  freedom  from  outrage  on  the  feelings  as  well  as  restraints  on  the  per* 
son.  He  does  not  include  under  property  those  estates  which  one  may  ac« 
quire  in  professions,  though  they  are  often  the  source  of  the  highest 
emoluments  and  honors.  The  deprivation  of  any  rights,  civil  or  political, 
previously  enjoyed,  may  be  punishment,  the  circumstances  attending  and  the 
causes  of  the  deprivation  determining  this  fact.  Disqualification  from  office 
may  be  punishment,  as  in  cases  of  conviction  upon  impeachment.  Disqual* 
ification  from  the  pursuits  of  a  lawful  avocation,  or  from  positions  of  trust, 
or  from  the  privilege  of  appearing  in  the  courts,  or  acting  as  executor,  ad- 
ministrator, or  guardian,  may  also,  and  often  has  been,  imposed  as  punish* 
ment.  By  statutes  9  and  10,  William  III,  chapter  32,  if  any  person  educated 
in,  or  having  made  a  profession  of,  the  Christian  religion,  did,  "  by  writ* 
iug,  printing,  teaching,  or  advised  speaking,"  deny  the  truth  of  the  religion, 
or  the  divine  authority  of  the  scriptures,  he  was  for  the  first  offense  ren- 
dered incapable  to  hold  any  office  or  place  of  trust;  and  for  the  second  h« 
was  rendered  incapable  of  bringing  any  action,  being  guardian,  executor, 
legatee,  or  purchaser  of  lauds,  besides  being  subjected  to  three  years'  im* 
prisonment  without  bail." 

The  case  of  Ex  parte  Oarland,  4  Wall.  333,  was  one  in  which  an  application 
was  made  to  be  permitted  to  continue  practice  an  an  attorney  in  the  national 
courts  without  taking  the  oath  prescribed  by  an  act  of  Congress  passed  ia 
1865,  requiring  each  person  before  being  allowed  to  practice  in  those  courts 
to  take  an  oath  that  he  had  not  voluntarily  borne  arms  against  the  United 
States,  given  aid,  encouragement,  or  counsel  to  persons  engaged  in  armed 
hostility  thereto,  nor  sought,  accepted,  nor  attempted  to  exercise  the  func- 
tions of  any  office  under  authority,  or  pretended  authority,  in  hostility  to 
the  United  States,  nor  yielded  a  volnntary  support  to  any  government  or 
Goustitution  within  the  United  States  hostile  thereto.  It  was  admitted  that 
the  applicant  had  borne  arms  against  the  United  States  and  exercised  offices 
under  authority  in  hostility  thereto,  and  that  he  had  been  pardoned  by  th« 
President  of  the  United  States  for  all  offenses  committed  for  his  participa- 
tion, direct  or  indirect,  in  the  rebellion.  The  question  before  the  court 
then  was  whether  prohibiting  him  to  continue  to  practice  as  an  attorney  ia 
the  national  courts  was  an  infliction  of  punishment  npon  him  within  th* 
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meaning  of  the  prohibition  iu  the  national  constitution  against  ex  post  facto 
legislation.  In  determining  that  the  statnte  inflicted  punishment  for  acta 
perpetrated  before  iti  enactment,  and  was  therefore  invalid,  the  court  said: 
"The  statute  is  directed  against  parties  who  have  offended  in  any  of  the 
particulars  embraced  by  these  clauses,  and  its  object  is  to  exclude  them  from 
the  profession  of  law,  or  at  least  from  its  practice  in  the  courts  of  the  United 
States.  As  the  oath  prescribed  cannot  be  taken  by  these  parties,  the  act,  as 
•gainst  them,  operates  as  •  legislative  decree  of  perpetual  exclusion.  And 
exclusion  from  any  of  the  professions  or  any  of  the  ordinary  avocations  of 
life  for  past  conduct  can  be  regarded  in  no  other  light  than  as  a  punishment 
for  such  conduct.  The  exaction  of  the  oath  is  the  mode  provided  for  ascer- 
taining the  parties  opon  whom  the  act  is  intended  to  operate,  and  instead 
of  lessening,  increases  its  objectionable  character.  All  enactments  of  this 
kind  partake  of  the  nature  of  bills  of  pains  and  penalties,  and  are  subject  to 
the  constitutional  inhibition  against  the  passage  of  bills  of  attainder,  under 
which  general  designation  they  are  included."  The  court,  however,  con« 
ceded  the  right  of  the  legislature  to  prescribe  qualifications  for  ofiBce,  in  the 
following  language:  "The  legislature  may  undoubtedly  prescribe  qualifica- 
tions for  the  office,  to  which  he  must  conform,  as  it  may,  where  it  has  ex- 
elusive  jurisdiction,  prescribe  qualifications  for  the  pursuit  of  any  of  the 
ordinary  avocations  of  life.  The  question,  in  this  case,  is  not  as  to  the  power 
of  Congress  to  prescribe  qualifications,  but  whether  that  power  has  been  ex- 
ercised as  a  means  for  the  infliction  of  punishment,  against  the  prohibition 
of  the  constitution.  That  this  result  cannot  be  effected  indirectly  by  a  state 
under  the  form  of  creating  qualifications  we  have  held  in  the  case  of  Cum- 
mingt  v.  Mistouri,  4  Wall.  277,  and  the  reason  by  which  that  conclusion  was 
reached  applies  equally  to  similar  action  on  the  part  of  Congress." 

The  marital  relation  is  not  regarded  as  resting  upon  contract,  nor  is  the 
granting  of  a  divorce  or  creating  a  cause  therefor  treated  as  in  punishment 
for  a  crime.  The  legislature,  therefore,  is  not  restrained,  either  by  the  pro* 
hibition  against  the  enactment  of  laws  impairing  the  obligation  of  contracts, 
or  against  the  passage  of  ex  post  facto  laws,  from  granting  divorces  by  spe- 
cial acts  for  such  causes  as  to  it  shall  seem  proper:  Maynard  r.  Hill,  125 
U.  S.  196;  Maynard  Y.  Valentine,  2  Wash.  (Ter.)  3;  Cooley's  Constitutional 
Limitations,  4th  ed.,  132;  note  to  Oaines  v,  Oainea'  Exr.,  48  Am.  Dec.  437; 
Starr  r.  Peaat,  8  Conn.  641.  It  may  also  at  any  time  provide  what  shall 
be  a  cause  of  divorce,  and  such  cause  may  be  applied  to  marriages  already 
contracted  or  to  offenses  already  committed  {Carson  v.  Carson,  40  Miss.  349), 
and  may  consist  of  acts  not  criminal  or  wrongful  in  themselves,  such  as  the 
misfortune  of  one  of  the  spouses  in  becoming  insane  or  of  weak  mind:  Hick- 
man V.  Hickman,  1  Wash.  257;  22  Am.  St.  Rep.  148.  The  theory  of  these 
decisions  is  that  iu  granting  a  divorce,  or  providing  a  cause  for  which  the 
courts  may  grant  it,  the  legislature  does  not  necessarily  punish  a  crime  or  a 
wrongful  or  immoral  act,  but  merely,  in  the  interests  of  society,  provides 
the  conditions  in  which  it  shall  not  be  necessary  for  the  spouses  to  continue 
in  the  marriage  ttatUB  or  relation. 

The  general  statement  is  made  in  many  of  the  decisions  of  the  national  and 
other  courts,  and  therefore  must  be  taken  to  be  true,  that  every  law  is  ez  ;>o<t 
facto  "  which  in  relation  to  an  offense  or  its  conseqnences  alters  the  situation 
of  the  party  to  his  disadvantage ":  United  States  r.  Hall,  2  Wash.  O.  C. 
866;  Kring  v.  Missouri,  107  U.  S.  228;  Garvey  r.  People,  6  Col.  659;  45  Am. 
Rep.  531.  Therefore,  because  they  altered  the  situation  of  the  accused  pei> 
•ons  to  their  disadvantage,  the  following  statutM  were  declared  inapplicable 
AM.  St.  Rar.,  Vol.  XXXVIL— 88 
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to  offenders  wTios©  crfmes  were  committed  before  their  enactment:  A  statntd 
depriving  a  person  against  whom  sentence  had  been  pronounced  on  a  plea  of 
guilty  of  murder  in  the  second  degree  of  his  immunity  from  prosecution  for 
murder  in  the  first  degree:  Kring  v.  Missowi,  107  U.  S.  221;  a  statute  re> 
pealing  a  statute  enabling  every  person  accused  of  murder  to  avoid  the  risk 
of  capital  punishment  by  entering  a  plea  of  guilty:  Qarvey  v.  People,  6  Col. 
559;  45  Am.  Rep.  631;  repealing  a  general  amnesty  act,  and  attempting  to 
deprive  certain  classes  of  criminals  of  the  benefit  of  their  pardon  for  previous 
offenses:  Stale  v.  Keith,  63  N.  C.  140;  a  statute  requiring  a  person  in  a  suit 
or  proceeding  against  him  under  the  revenue  laws  of  the  United  States  to 
produce  his  books,  invoices,  and  papers,  and  to  permit  their  examination 
and  use  against  him  as  evidence,  and  in  default  of  his  producing  them,  taking 
as  confessed  by  him  the  matters  alleged  to  be  in  such  books,  invoices,  or 
papers:  United  States  v.  Hughes,  8  Ben.  29;  a  statute  taking  away  the  power 
of  the  jury  to  determine  whether  one  pronounced  guilty  of  murder  in  the 
first  degree  should  be  punished  either  by  death  or  imprisonment  for  life,  and 
requiring  the  punishment  in  all  eases  of  conviction  of  murder  in  the  first 
degree  to  be  the  infliction  of  the  death  penalty:  Marion  v.  State,  16  Neb.  349; 
a  statute  purporting  to  legalize  judicial  proceedings  otherwise  invalid  for 
the  purpose  of  sustaining  convictions  previously  entered:  In  re  Murphy,  1 
Woolw.  141. 

Changing  Rules  of  Evidence. — That  the  situation  of  an  accused  may  be 
altered  to  his  disadvantage  either  by  excluding  evidence  in  his  behalf  which 
was  admissible  at  the  time  of  the  alleged  commission  of  his  offense,  or  by 
admitting  evidence  against  him  which  was  inadmissible  at  such  time,  ap> 
pears  to  be  incontrovertible.  Hence  we  find  in  the  leading  case  upon  the 
subject,  in  the  enumeration  of  ex  post /ado  laws,  "Every  law  that  alters  the 
legal  rules  of  evidence  and  receives  less  or  different  testimony  than  the  law 
required  at  the  time  of  the  commission  of  the  offense  to  convict  the  offender": 
Calder  v.  Bull,  3  Dall.  390.  This  language  has  never  been  repudiated.  On 
the  other  hand  it  has  never  been  applied  to  any  case,  and  we  have  no  means 
of  ascertaining  what  changes  in  the  rules  of  evidence  are  inapplicable  to  the 
trial  of  accusations  for  pre-existing  offenses.  Certain  it  is  that  persons  may 
be  permitted  to  testify  who  were  incompetent  as  witnesses  when  the  crime 
was  committed.  "  Statutes  which  simply  enlarge  the  class  of  persons  who 
may  be  competent  to  testify  in  criminal  cases  are  not  ex  post/acto  in  their 
application  to  prosecutions  for  crimes  committed  prior  to  their  passage;  for 
they  do  not  attach  criminality  to  any  act  previously  done,  which  was  inno« 
cent  when  done;  nor  aggravate  any  crime  theretofore  committed;  nor  pro* 
vide  a  greater  punishment  therefor  than  was  prescribed  at  the  time  of  its 
commission;  nor  do  they  alter  the  degree  or  lessen  the  amount  or  measure 
of  proof  which  was  made  necessary  to  conviction  when  the  crime  was  corn* 
mitted  ":  Hopt  v.  Utah,  110  U.  S.  574;  Robinson  v.  State,  84  Ind.  452.  There- 
fore in  a  prosecution  for  seduction,  the  female  alleged  to  have  been  seduced 
may  be  permitted  to  testify,  though  not  eompetent  when  the  offense  was 
perpetrated,  if  made  competent  by  a  statate  thereafter  and  before  the  trial 
enacted:  Mrous  v.  State,  31  Tex.  Crim.  App.  597;  post,  p.  834. 

Changes  in  Procedure. — The  changes  in  the  law  of  evidence  respecting  the 
competency  of  witnesses  referred  to  above  were  sustained  on  the  ground 
that  they  related  to  the  remedy  and  were  merely  a  part  of  the  criminal  pro* 
oedure  which  the  legislature  has  authority  to  alter  from  time  to  time  and  in 
altering  is  not  deemed  to  infringe  the  constitutional  prohibition  against  ea 
post/acto  laws.     All  the  courts,  state  and  national,  agree  that  a  change  in 
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criminal  procedure  ifl  not  to  be  regarded  aa  altering  the  situation  of  an 
accused  to  his  disadvantage.  Probably  no  precise  test  can  be  formulated  by 
-which  to  determine  whether  a  change  in  the  criminal  law  relates  to  pro« 
cedure  only  and  may  operate  retrospectively,  or  to  the  crime  and  its  conse> 
queuces,  and  may  not  operate  otherwise  than  prospectively.  The  following 
are  instances  of  statutory  changes  which  have  been  held  to  affect  the  remedy 
■or  procedure  only:  Changing  the  place  of  trial  from  one  county  to  another: 
Out  V.  State,  9  Wall  35;  Cook  v.  UnUfd  States,  138  U.  S.  157,  183;  providing 
a  time  of  day  in  which  the  death  penalty  shall  be  inflicted,  and  prescribing 
regulations  limiting  the  number  of  persons  who  may  witness  its  infliction: 
Holdf-n  V.  Minnesota,  137  U.  S.  483;  restricting  the  number  of  peremptory 
challenges  to  which  the  defendant  is  entitled:  South  v.  State,  86  Ala.  617; 
State  V.  Ryan,  13  Minn.  370;  requiring  the  defense  of  insanity  to  be  specially 
pleaded  in  criminal  prosecutions:  Perry  v.  State,  87  Ala.  30;  allowing  the 
counsel  for  the  prosecution  to  close,  as  well  u  to  commence,  the  argument 
to  the  jury:  People  v.  Mortimer,  46  CaL  114;  creating  a  new  court  or  con- 
ferring new  jurisdiction,  or  enlarging  or  diminishing  the  powers  of  existing 
courts:  Anderson  v.  O'Donnell,  29  S.  O.  355;  13  Am.  St.  Rep.  728;  StaU  t. 
■Sullivan,  14  Rich.  281;  Commonwealth  v.  Phillips,  11  Pick.  28;  transferring 
jurisdiction  from  one  court  to  another:  State  T.  Welch,  65  Vt.  50;  Staie  t. 
Cooler,  30  S.  C.  105;  reducing  the  number  of  grand  jurors  required  to  find 
an  indictment:  State  y.  Ah  Jim,  9  Mont.  167;  authorizing  prosecutions  for 
crime  to  be  npon  information  as  well  as  upon  indictment:  People  v.  Campbell, 
,69  CaL  243;  43  Am.  Rep.  267;  Lybarger  v.  State,  2  Wash.  552;  In  re  Wright, 
3  Wyo.  478;  31  Am.  St.  Rep.  94;  CoiUra:  State  v.  Kingsly,  10  Mont.  537; 
making  the  jurors  judges  of  the  facts  alone,  instead  of  permitting  them  to 
be  judges  both  of  the  law  and  of  the  facts:  Marion  v.  State,  20  Neb.  233; 
57  Am .  Rep.  825.  Nor  will  the  fact  that  a  change  in  the  remedy  may  re- 
sult in  the  accused  being  subjected  to  greater  costs  prevent  the  operation  of 
the  statute  against  pre-existing  offenses.  "The  costs  of  a  prosecution  arc 
only  incidents  of  it,  and  in  every  case  are  more  or  less  dependent  on  a 
variety  of  causes  and  incidents  connected  with  or  growing  out  of  each  case. 
The  mere  fact  that  the  expense  of  the  trial  is  greater  in  one  court,  or  in  one 
county  or  district,  than  in  another,  does  not  make  a  statute  providing  for  a 
trial  of  the  respondent  for  an  offense  existing  at  its  passage  in  such  other 
court,  county,  or  district,  an  ex  pout  facto  law":  State  v.  Welch,  65  Vt.  60, 
The  general  authority  of  the  legislature  over  the  procedure  in  criminal  prose- 
cutions is  thus  summarized  by  Judge  Cooley  in  his  work  on  Constitutional 
Limitations."  But  so  far  as  mere  modes  of  procedure  are  concerned,  a  party 
has  no  more  right,  in  a  criminal  than  in  a  civil  action,  to  insist  that  his  case 
shall  be  disposed  of  under  the  law  in  force  when  the  act  to  be  investigated 
is  charged  to  have  taken  place.  Remedies  must  always  be  under  the  con- 
trol of  the  legislature,  and  it  would  create  endless  confusion  in  legal  pro- 
ceedings if  every  case  was  to  be  conducted  only  in  accordance  with  the  rules 
of  practice,  and  heard  only  by  the  court,  in  existence  when  its  facts  arose. 
The  legislature  may  abolish  courts  and  create  new  ones,  and  it  may  prescribe 
altogether  different  modes  of  procedure  in  its  discretion,  though  it  cannot 
lawfully,  we  think,  in  so  doing,  dispense  with  any  of  those  substantial  pro- 
tections  with  which  the  existing  law  surrounds  the  person  accused  of  crime. 
Statutes  giving  the  government  additional  challenges  ( WcUston  r.  Common' 
wealth,  16  B.  Mon.  15;  Jone*  r.  Stale,  1  Ga.  610;  Warren  r.  Commontoealtk, 
37  Pa.  St.  45;  Walter  r.  PeopU,  32  N.  Y.  147;  Slate  v.  Syan,  13  Minn.  370j 
SlaU  T.  Wilson,  48  N.  EL  398;  Commonwealth  ▼.  Doiaey,  103  Mass.  412),  and 
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•thers  which  authorised  the  amendment  of  indictments,  have  been  sustained 
and  applied  to  past  transactions,  as  doubtless  would  be  any  similar  statute, 
calculated  merely  to  improve  the  remedy,  and  in  its  operation  working  no 
injastico  to  the  defendant,  and  depriving  him  of  no  substantial  right  "t 
Cooley'a  Constitutional  Limitations,  p.  331,  4th  ed.;  /«  re  Wright^  3  Wyow 
478;  31  Am.  St.  Rep.  98. 

Husband  and  Wife. — When  Letfers  Between  Ark  Not  Privilegkd 
Communications:  See  the  extended  note  to  Commontoealih  r.  Sapp,  29  Am. 
St  Rep.  416-418. 

Attaindbr For  a  discussion  of  the  English  laws  coDeeming,  lee  tha  ex* 

tended  note  to  Avery  v.  Everett,  6  Adl  St  Rep.  380. 


Phillips  v.  Mercantile  National  Bane. 

(140  New  Yokk,  656.] 

Bavks  Am)  Banking. — A  check  drawn  in  the  name  of  a  real  person  who 
has  no  knowledge,  and  la  not  intended  to  have  any  knowledge,  thereof, 
or  any  interest  therein,  is  equivalent^  in  legal  effect,  to  a  eheck  drawn  ia 
favor  of  a  fictitious  person. 

Banks  and  Banking. — If  a  cashier  draws  checks  in  favor  of  customers  of 
the  bank,  but  without  their  knowledge,  and  without  intending  them  to 
have  any  interest  therein,  and  then  forges  their  indorsements  and  de< 
livers  the  checks  to  third  persons  to  be  collected  for  his  benefit,  the 
bank  is  answerable  for  the  act  of  its  cashier,  and  liable  for  the  oheoks 
thas  drawn  by  him. 

George  W.  Wingate,  for  the  appellant. 

Charles  A.  Davison,  for  the  respondent. 

■**  Gray,  J.  The  plaintiff  is  the  receiver  of  the  National 
Bank  of  Sumter,  in  South  Carolina,  and  through  this  action 
seeks  to  recover  a  balance  alleged  to  be  due  on  a  deposit  ac- 
count with  the  defendant  bank.  The  question  presented  by 
the  record  is,  whether  certain  twelve  checks,  drawn  by  the 
cashier  of  the  Sumter  bank,  which  were  paid  by  the  defend- 
ant bank,  could  properly  be  debited  in  account  to  the  Sum- 
ter bank.  Bartlett,  its  cashier,  had  drawn  them  upon  the 
defendant  for  various  amounts;  some  to  the  order  of  A.  S. 
Brown,  and  some  to  the  order  of  C.  E.  Stubbs.  In  the  check- 
book he  would  enter  sometimes  the  real  amount  of  the  checks, 
and  sometimes  an  amount  much  less  than  the  checks  actually 
were  drawn  for.  The  names  of  these  payees  were  those  of 
persons  who  actually  resided  in  Sumter  and  were  dealers 
with  the  bank;  but  they  knew  nothing  of  these  checks,  and 
had  no  connection  whatever  with  the  transactions  of  the 
cashier  in  issuing  these  checks.     Bartlett,  after  having  drawn 
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the  checks,  indorsed  them  in  the  name  of  the  payee;  making 
them  payable  to  the  order  of  some  firm  of  stockbrokers  in 
New  York,  who  collected  them  from  the  defendant.  By  sub- 
sequent manipulations  of  the  books  of  his  bank,  Bartlett  was 
able  to  prevent  a  discovery  of  his  dishonest  acts  until  after  he 
had  absconded  and  the  insolvency  of  the  bank  was  disclosed. 
The  learned  trial  judge,  in  dismissing  the  complaint,  discussed 
the  question  of  what  the  act  of  the  cashier  of  the  Sumter  bank 
amounted  to  in  law.  In  his  judgment,  the  cashier's  indorse- 
ment of  the  checks  in  the  name  of  the  payee,  which  he  had 
written  in  the  body  of  the  check,  was  not,  in  a  legal  *••  sense, 
forgery.  He  said  that  act  did  not  defraud  the  persons  whose 
names  were  used  as  payees,  nor  the  bank  in  New  York,  nor 
his  own  bank;  but  that  the  fraud  consisted  in  the  unlawful 
drawing  of  the  check,  for  his  own  purposes,  with  the  intent 
to  convert  his  own  bank's  funds.  Regarding  the  transaction 
in  that  light,  and  the  indorsement  as  a  part  of  one  continuous 
act  of  preparing  the  check  so  that  the  New  York  bank  should 
pay  the  funds  drawn  upon  to  the  indorsees,  he  very  properly 
reached  the  conclusion  that,  so  far  as  the  New  York  bank  was 
concerned,  the  cashier's  intent  was  the  intent  of  his  bank,  and 
hence,  the  payment  of  the  checks  was  conclusive  upon  it. 

At  the  general  term  the  opinion  of  the  court  again  carefully 
reviews  the  legal  questions  and  sustains  the  judgment  below. 

Upon  the  question  of  the  effect  upon  the  transaction  of  the 
use  by  Bartlett  of  names,  as  payees,  of  persons  who  were  cus- 
tomers of  the  bank,  it  is  said  in  the  opinion  that,  that  fact  did 
not  prevent  the  application  of  the  principle  which  would  gov- 
ern if  fictitious  names  had  been  selected  and  used  for  payees. 
They  held,  in  substance,  that  the  bank,  through  its  authorized 
oflBcer,  had  put  in  circulation  paper,  with  knowledge  charge- 
able to  it  that  the  names  of  the  payees  did  not  represent  real 
persons,  and  with  the  intention  to  indorse  thereon  the  names 
of  the  payees;  who  for  all  intents  and  purposes,  were  fictitious 
payees,  and  whose  names  were  adopted  and  resorted  to  as  a 
<levice  to  avoid  suspicion.  ^ 

We  think  the  judgments  below  were  right.  Whether  in- 
<}orsing  the  check  in  the  name  of  the  payee  therein  was  « 
forgery  in  the  legal  sense,  or  not,  is  not  the  important  ques- 
tion. In  a  general  sense,  of  course,  the  cashier  did  forge  the 
payee's  name,  but  that  fact  did  not  affect  the  title  or  rights 
of  the  defendant:  Coggill  v.  American  Exchange  Bank,  1  N.  Y. 
113;  49  Am.  Dec.  310.     In  the  case  cited,  a  bill  was  drawn 
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upon  the  plaintiff  to  the  order  of  one  Truman  Billings,  and 
was  discounted  at  a  bank.  The  drawer  had  indorsed  it  with 
the  name  of  the  payee,  Truman  Billings;  a  person  who  in  fact 
had  no  interest  in  the  bill.  It  was  held  that  the  defendant  in 
the  case,  who  had  accepted  and  paid  the  bill,  held  it  by  ft 
good  title.  Bronson,  J.,  ***  said:  "As  the  payee  had  no  in- 
terest, and  it  was  not  intended  that  he  should  ever  become  a 
party  to  the  transaction,  he  may  be  regarded,  in  relation  to 
this  matter,  as  a  nonentity,  and  it  is  fully  settled  that  when  a 
man  draws  and  puts  into  circulation  a  bill,  which  is  payable 
to  a  fictitious  person,  the  holder  may  declare  and  recover  upon 
it  as  a  bill  payable  to  bearer.  In  legal  effect,  though  not  in 
form,  the  bill  is  payable  to  bearer." 

The  case  of  Shipman  v.  Bank  of  the  State  of  New  York^  126 
N.  Y.  318,  22  Am.  St.  Rep.  821,  which  was  recently  before  us, 
did  not  decide  any  question  inconsistently  with  what  the 
courts  below  have  decided.  There  it  had  been  found  that  the 
checks  were  signed  by  the  firm,  in  the  belief  that  the  names 
of  the  payees  represented  real  persons  entitled  to  receive  the 
amounts  of  the  checks,  and  with  the  intention  that  they 
should  be  delivered  to  real  payees  and  should  not  go  into  cir- 
culation otherwise  than  through  a  delivery  to,  and  an  indorse- 
ment by,  the  payees  named.  Bedell  was  their  clerk,  whose 
employment  did  not  comprehend  the  drawing  or  indorsing  of 
checks  or  drafts;  and,  in  indorsing  upon  the  checks  the  names 
of  the  payees,  he  committed  the  crime  of  forgery,  because  he 
was  without  authority  in  that  respect  and  did  so  with  the  in- 
tention to  deceive  his  employers,  the  makers,  and  to  put  their 
checks  in  circulation  for  his  account.  That  was  a  case  wholly 
other  than  was  made  out  here.  It  was  stated  in  the  Shipman 
case  that  the  maker's  intention  is  the  controlling  considera- 
tion, which  determines  the  character  of  the  paper,  and  that 
the  statutory  rule,  which  gives  to  paper  drawn  payable  to  the 
order  of  a  fictitious  person,  and  negotiated  by  the  maker,  the 
same  validity  as  paper  payable  to  bearer,  applies  only  when 
such  paper  is  put  intp  circulation  by  the  maker  with  knowl- 
edge that  the  name  of  the  payee  does  not  represent  a  real  per- 
son. The  principle  of  that  decision  is  quite  applicable  to  the 
case  at  bar.  Though  Bartlett  selected,  for  the  execution  of 
his  dishonest  purposes,  the  names  of  persons  who  were  deal- 
ers with  his  bank,  it  was,  in  legal  effect,  as  though  he  had 
selected  any  names  at  random.  The  difference  is  that,  by 
the  methods  resorted  to,  ***  he  averted  suspicion  on  the  part 
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of  the  directors  or  other  officers  of  his  bank.  The  names  ho 
used  were,  for  his  purposes,  fictitious,  because  he  never  in- 
tended that  the  paper  should  reach  the  persons  whose  names 
were  upon  them.  The  transaction  was  one  solely  for  the 
fraudulent  purpose  of  appropriating  his  bank's  moneys,  by 
a  trick  which  his  position  enabled  him  to  perform.  Conced- 
edly,  if  the  names  of  the  payees  were  of  fictitious  persons,  the 
Sumter  bank  would  have  had  no  claim  upon  the  defendant; 
how,  then,  can  the  transaction  be  said  to  assume  a  diflerent 
aspect  because  the  names  adopted  were  of  known  persons? 
That  the  intention  was  to  treat  them  as  being  of  fictitious 
persons  is  manifest.  As  cashier,  invested  with  the  authority 
to  draw  checks  upon  the  bank's  accounts  with  its  correspond- 
ents, instead  of  drawing  them  directly  to  the  order  of  the  par- 
ties, who  he  intended  should  get  the  moneys,  he  drew  them 
to  the  order  of  persons  who  had  no  interest  in  them,  and 
thereupon  wrote  their  names  under  a  direction  to  pay  to  the 
real  parties,  who  were  intended  to  be  the  recipients  of  the 
funds  drawn  upon.  If  the  checks  had  been  drawn  directly 
to  the  order  of  the  real  parties,  the  defendant  would  un- 
doubtedly have  been  protected  in  paying  them.  As  it  was, 
the  payees  were  fictitious  persons  in  the  eye  of  the  law,  and 
the  only  real  parties  were  the  firms  in  New  York,  to  whom 
the  cashier  sent  them  in  such  form  as  that  they  could  draw 
the  moneys  upon  them. 

The  fictitiousness  of  the  maker's  direction  to  pay  does  not 
depend  upon  the  identification  of  the  name  of  the  payee  with 
some  existent  person,  but  upon  the  intention  underlying  the 
act  of  the  maker  in  inserting  the  name.  Where,  as  in  this 
case,  the  intent  of  the  act  was,  by  the  use  of  the  names  of 
some  known  persons,  to  throw  directors  and  officers  ofi"  their 
guard,  such  a  use  of  names  was  merely  an  instrumentality 
or  a  means  which  the  cashier  adopted,  in  the  execution  of  his 
purpose  to  defraud  the  bank,  in  an  apparently  legitimate 
exercise  of  his  authority.  The  cashier,  through  his  office  and 
the  powers  confided  to  him  for  exercise,  was  enabled  to  per- 
petrate a  fraud  upon  his  bank,  which  a  greater  vigilance  of 
its  officers  *®'  might  have  earlier  discovered,  if  it  might  not 
have  prevented.  If  his  position  and  the  confidence  reposed 
in  him  were  such  as  to  enable  him  to  escape  detection  for  the 
while,  then  the  consequences  of  his  fraudulent  acts  should 
fall  upon  the  bank,  whose  directors,  by  their  misplaced  con- 
fidence and  gift  of  powers,  made  them  possible,  and  not  upon 
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others  who,  themselves  acting  innocently  and  in  good  faith, 
were  warranted  in  believing  the  transaction  to  have  been  one 
coming  within  the  cashier's  powers. 

It  may  be  quite  true  that  the  cashier  was  not  the  agent  of 
the  bank  to  commit  a  forgery,  or  any  other  fraud  of  such  a 
nature;  but  he  was  authorized  to  draw  or  check  upon  the 
bank's  funds.  If  he  abused  his  authority,  and  robbed  his 
bank,  it  must  suffer  the  loss.  The  distinction  between  such 
a  case  and  the  many  other  cases,  which  the  plaintiff's  coun- 
sel cites  from,  is  in  the  fact  that  it  was  within  the  scope  of 
this  cashier's  powers  to  bind  the  bank  by  his  checks.  In 
transmitting  them,  made  out  and  indorsed  as  they  were,  the 
bank  was  so  far  concluded  by  his  acts  as  to  be  estopped  from 
now  denying  their  validity. 

For  the  reasons  given,  the  judgment  should  be  affirmed, 
with  costs. 

All  concur,  except  Bartlbtt,  J.,  not  sitting. 
Judgment  affirmed.  ___ 

Checks  on  Fictitious  Psrsoks. — The  doctrine  which  treats  a  cheek  or 
bill  made  payable  to  a  fictitious  persoa  or  order  as  one  made  payable  to 
bearer  and  negotiable  without  indorsement,  applies  only  where  it  is  so  drawn 
with  the  knowledge- of  the  parties:  Armstrong  v.  National  Bank,  46  Ohio  St. 
612;  15  Am.  St.  Rep.  655.  A  note  or  bill  which,  althongh  bearing  the  in« 
dorsement  of  the  payee,  has  been  negotiated  by  the  drawer  for  his  benefit, 
the  payee  not  being  a  party  to  the  transaction,  may  be  treated  as  if  drawn 
payable  to  a  fictitious  person:  Coggili  v.  American  Exchange  Bank,  I  N.  Y. 
113;  49  Am.  Dec  310.  Where,  without  circumstances  tending  to  arouse 
suspicion,  a  bank  receives  money  from  a  stranger,  which  he  deposits  in  • 
name  assumed  by  him,  the  bank  is  authorized  to  repay  the  money  to  tha 
depositor  on  the  return  of  the  certificate  with  his  indorsement,  though  the 
money  belonged  to  the  person  whose  name  the  depositor  had  wrongfully  as- 
sumed: Fiore  v.  Ladd,  22  Or.  202. 

Banks. — Liability  for  F&auds  07  Cashiib:  See  the  extended  notes  to 
Cochecho  Nat.  Bank  ▼.  Haakell,  12  Am.  Rep.  75,  and  Stdtel  t.  First  Nat. 
Bank,  39  Am.  Bep.  760;  see,  also,  Pahquioque  Bank  r.  Bethel  Bank,  36  Oonn. 
825;  4  Am.  Rep.  80. 
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Vanderpoel  V,  Gorman. 

[140  New  Yobk.  563.] 
Ah  Imsolvkmt  Corpobation  Cam  Makb  a  Gkmkbal  Amionhikt  to  aa 

assigaee  ia  trast  for  the  benefit  of  its  creditors. 

A   FOREION   CORFORATIOX  MaT,  IK  NeW  YoBE,  MaKK  AM  ASSIQNHKMT   rOS 

THE  Benefit  of  its  creditors,  there  being  no  law  of  that  state  nor  of  the 
state  of  the  domicile  of  the  corporation  forbidding  the  assignment.  The 
provisions  of  the  statute  forbidding  a  corporation  from  making  an  assign* 
ment  in  contemplation  of  insolvency,  and  declaring  gacb  assignment  to 
be  void,  applies  to  domestic  corporations  only. 

Oibson  Putzelj  for  the  appellant. 
S.  F.  Kneeland,  for  the  respondent. 

•••  Peckham,  J.  The  North  River  Lumber  Company  wai 
a  company  incorporated  under  the  laws  of  New  Jersey,  and 
transacting  its  business  in  the  city  of  New  York.  On  the 
24th  of  February,  1891,  the  corporation  made  in  this  state  a 
general  assignment  to  the  predecessor  of  the  plaintiff  of  all 
its  property  for  the  benefit  of  its  creditors  and  without  any 
preferences. 

Subsequent  to  the  assignment  certain  of  its  creditors  com- 
menced actions  against  it  to  recover  the  amounts  of  their 
debts  respectively,  and  in  those  actions  attachments  were 
issued  and  delivered  to  the  defendant,  who  was  the  sheriff  of 
New  York  county,  and  he  subsequently  levied,  by  virtue  of 
fiuch  attachments,  upon  property  which  was  alleged  to  belong 
to  the  corporation. 

The  plaintiff,  as  its  general  assignee,  has  commenced  this 
action  to  recover  from  the  defendant  the  value  of  the  property 
thus  levied  on  by  him.  The  question  turns  upon  the  validity 
of  the  general  assignment  of  the  corporation  to  the  plaintiff. 
If  it  were  a  legal  and  valid  act,  it  carried  the  title  to  the 
property  in  question  to  the  plaintiff,  and  if  not,  then  the  de- 
fendant was  justified  in  his  levy.  The  defendant  on  the 
trial  objected  to  evidence  of  the  assignment,  and  urged  as 
grounds  for  his  objection:  1.  That  a  foreign  corporation  can- 
not, under  the  laws  *•'  of  this  state,  while  insolvent  or  in 
contemplation  of  insolvency,  make  a  general  assignment  for 
the  benefit  of  creditors;  2.  That  if  such  corporation  could 
make  that  kind  of  an  assignment  it  could  not  make  it  in  the 
manner  of  this  instrument,  viz.,  by  the  signature  of  an  alleged 
president  and  secretary;  3.  There  is  no  sufficient  proof  of  any 
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authority  on  the  part  of  the  persons  executing  this  assignment 
to  make  a  general  assignment  for  the  benefit  of  creditors. 

The  trial  court  sustained  the  defendant's  objections,  and 
upon  appeal  the  judgment  entered  in  defendant's  favor  was 
affirmed  by  the  general  term  of  the  New  York  common  pleas. 
The  plaintiff  has  appealed  from  such  judgment  of  affirmance 
to  this  court. 

The  defendant's  first  ground  of  objection  must  mean  that 
the  courts  of  this  state  will  not  recognize  as  valid,  so  far  as 
respects  property  within  their  jurisdiction,  a  general  assign- 
ment of  its  property,  made  for  the  benefit  of  its  creditors,  by 
an  insolvent  foreign  corporation.  The  law  of4he  domicile  of 
the  foreign  corporation  may  of  course  permit  it,  upon  insol- 
vency, to  assign  all  its  property  to  an  assignee  in  trust  for  its 
creditors,  and  it  also  might  permit  it  to  make  such  an  assign- 
ment through  its  agents,  who  were  at  the  time  domiciled  in  a 
foreign  state.  But  the  state  which  created  the  corporation 
could  not  exercise  jurisdiction  in  another  state  where  the  cor- 
poration might  have  property,  and  in  such  case  the  question 
would  be  one  for  the  state  in  which  the  property  was  situated 
to  determine  as  to  the  validity  of  the  attempted  transfer  of 
title  to  an  assignee.  Assignments  of  personal  property  which 
are  valid  by  the  law  of  the  domicile  of  the  assignor,  are  gen- 
erally recognized  as  valid  by  the  law  of  the  state  where  the 
property  may  be  situated,  unless  they  violate  its  statutory 
law  or  its  known  and  settled  public  policy:  Cases  cited  in 
Earth  v.  Backus,  140  N.  Y.  230;  ante,  p.  545. 

In  the  case  just  cited  we  refused  to  recognize  the  validity 
of  the  assignment  of  a  foreign  corporation  to  a  foreign  assignee 
as  against  those  who  took  title  to  the  property  of  the  *®®  as- 
signor in  this  state  by  virtue  of  proceedings  under  our  attach- 
ment laws.  The  refusal  was  based  upon  our  holding  that  the 
law  under  which  the  general  assignee  of  the  Wisconsin  corpo- 
ration claimed  title  was  in  efiect  a  bankrupt  law  enacted  by 
the  legislature  of  Wisconsin,  and  laws  of  that  nature  are 
within  one  of  the  admitted  exceptions  to  the  general  rule 
which  recognizes  the  validity  of  assignments  of  personal  prop- 
erty if  valid  by  the  law  of  the  domicile  of  the  party  making 
them:  Authorities  in  the  case  cited. 

There  can  be  no  doubt  that  an  insolvent  corporation  could 
at  common  law  make  a  general  assignment  in  trust  to  an 
assignee  for  the  benefit  of  its  creditors:  Haxtun  v.  Bishop,  B 
Wend.  13;  De  Ruyter  v.  Trustees  of  SL  Peter's  Church,  3  Barb. 
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Ch.  119,  124;  on  appeal,  3  N.  Y.  238;  2  Moraweti  on  Corpo- 
rations, sec.  802,  and  note.  Under  the  law  of  New  Jersey,  in 
which  state  the  corporation  was  created,  its  right  to  make  an 
assignment  of  this  nature  seems  to  be  established:  Wilkinson 
V.  Bauerle,  41  N.  J.  Eq.  635.  At  any  rate  no  statute  of  New 
Jersey  prohibiting  such  an  assignment  was  proved  by  defend- 
ant, and  we  cannot  presume  that  the  common  law  has  been 
altered  in  New  Jersey  upon  this  subject  without  some  proof  to 
that  effect. 

The  assignment  of  property  by  an  insolvent  corporation  for 
the  purpose  of  paying  its  debts  is  a  very  different  action  from 
BO  disposing  of  its  property  while  solvent  as  to  make  its  con- 
tinued exercise  of  its  franchises  impossible:  People  v.  Ballardf 
134  N.  Y.  269,  294. 

The  Ballard  case  was  subsequently  brought  to  the  attention 
of  this  court  on  a  motion  for  a  reargument  upon  the  question 
whether  such  a  sale  or  transfer  of  property  as  appeared  to  have 
been  made  by  the  corporation  was  not  valid  upon  the  ground 
that  the  corporation  could  not  operate  the  business  except  at 
a  loss,  and  it  was  not  bound  to  do  that:  People  v.  Ballard,  136 
N.  Y.  639.  The  question  was  left  open,  for  the  reason  men- 
tioned in  the  opinion  given  upon  denying  the  motion.  The 
case  is  no  authority  for  the  proposition  that  an  insolvent 
corporation  cannot  make  a  general  assignment  for  the  benefit 
of  creditors. 

***  As  the  common  law  permits  such  an  assignment,  and 
the  state  of  New  Jersey  also  permits  it,  and  as  it  does  not 
appear  that  the  charter  or  by-laws  of  this  particular  corpora- 
tion prohibit  it,  we  are  left  to  the  question  whether  there  is 
any  statute  or  public  policy  in  this  state  which  would  be 
violated  if  the  courts  should  recognize  the  validity  of  an  in- 
strument good  at  common  law  and  good  in  the  state  which 
created  the  corporation. 

The  power  of  the  legislature  to  impose  terms  upon  a  foreign 
corporation  as  a  condition  for  granting  it  leave  to  do  business 
within  another  state  is  admitted:  Paul  v.  Virginia^  8  WalL 
168;  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566. 
.  The  sole  question  now  is  as  to  what  has  been  the  legislative 
action  of  this  state  upon  this  subject.  The  defendant  alleges 
that  there  is  a  statute  of  this  state  which  prohibits  such  act 
on  the  part  of  a  foreign  corporation.  The  statute  referred  to 
is  chapter  564  of  the  Laws  of  1890,  section  48;  Sess.  Laws, 
1075.     It  is,  in  substance,  the  same  as  section  4,  title  4,  ar- 
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tide  3,  chapter  18,  part  1  of  the  Revised  Statutes  (1  Rev. 
State.,  603,  sec.  4),  after  its  amendment  by  subdivision  4  of 
section  1  of  chapter  245  of  the  Laws  of  1880.  It  provides, 
among  other  things,  that  no  corporation  shall  make  any  trans- 
fer or  assignment  to  any  person  whatever  in  contemplation  of 
its  insolvency,  and  every  such  assignment  is  declared  to  be 
void.  We  have  no  doubt  that  this  section  refers  solely  to 
domestic  corporations.  The  whole  of  the  chapter  from  which 
the  section  is  taken  is,  in  substance,  a  revision  of  the  law  re- 
lating to  certain  classes  of  corporations  as  contained  in  the 
Revised  Statutes  and  their  amendments,  and  it  is  plain  that 
those  statutes  generally,  if  not  in  every  provision,  referred  to 
domestic  corporations  only.  This  opinion  is  arrived  at  by  a 
reference  to  the  whole  subject  matter  treated  of  in  this  por- 
tion of  the  Revised  Statutes,  and  it  becomes  apparent  from  a 
perusal  of  those  general  provisions  that  the  statutes  were  de- 
signed for  the  government  and  regulation  of  corporations 
created  by  this  state. 

When  the  language  used  in  the  particular  section  is  referred 
to  it  becomes  still  more  apparent  that  it  is  only  applicable  to 
domestic  corporations. 

*'•  The  legislature  declares,  as  above  stated,  that  certain 
transfers  or  assignments  made  by  the  corporation  shall  be 
void.  What  power  had  the  legislature  to  enact  any  such 
provision  as  to  a  foreign  corporation?  There  is  nothing  in 
the  section  limiting  its  scope  and  effect  to  such  property  as 
the  foreign  corporation  might  have  within  this  state.  It  is  a 
broad  enactment  affecting  every  assignment  made  by  a  cor- 
poration under  the  circumstances  mentioned.  Can  it  be  sup- 
posed that  the  legislature  had  in  mind  a  foreign  corporation, 
and  intended  to  assume  a  jurisdiction  to  declare  such  an  act, 
even  when  done  outside  this  state,  and  in  respect  to  property 
also  outside  of  its  boundaries,  to  be  void  and  of  no  effect? 
This  cannot  be  supposed,  for  we  cannot  impute  to  the  legisla- 
ture such  ignorance  upon  the  subject  of  its  inability  to  give 
extraterritorial  effect  to  its  own  laws.  And  if  it  had  foreign 
corporations  in  mind  when  proposing  to  legislate  upon  the 
subject,  and  knew  it  could  not  affect  the  validity  of  such 
transfers  outside  this  state,  and  intended  to  provide  that  such 
transfers  should  not  carry  the  title  to  property  of  the  corpora- 
tion held  within  this  state  and  subject  to  our  jurisdiction,  it 
must  be  clear  that  language  somewhat  appropriate  to  express 
such  purpose  would  have  been  used.     The  language  actually 
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used  was  neither  apt  nor  pertinent  for  this  purpose.  It  is 
both  appropriate  and  pertinent  when  applied  to  domestio 
corj)oration6  only. 

The  language  of  the  section  clearly  implies  full  and  com- 
plete jurisdiction  over  the  whole  subject  matter.  It  implies 
the  right  to  forbid  absolutely.  It  also  implies  the  right  to 
declare  the  consequences  of  a  violation  of  the  prohibition,  not 
in  regard  to  some  particular  property,  but  generally  and  abso- 
lutely. The  legislature  has  such  jurisdiction  in  the  case  of 
domestic  corporations,  while  in  the  case  of  foreign  corpora- 
tions it  has  not.  To  render  the  section  applicable  to  foreign 
corporations  would  be  to  discard  the  plain  meaning  of  the 
language  used.  The  provisions  of  the  Revised  Statutes  (1  Rev. 
Stats.,  591,  sec.  9),  as  to  transfers  by  a  corporation  when  insol- 
vent or  in  contemplation  of  insolvency,  prohibiting  them  when 
made  with  intent  to  give  preferences,  etc.,  were  said  to  apply 
only  to  *'*  domestic  corporations:  Coats  v.  Donnell,  94  N.  Y. 
168.  We  have  no  doubt  of  the  correctness  of  the  statement. 
The  same  reasons  are  applicable  in  both  cases,  and  if  section 
9  do  not  apply  to  foreign  corporations,  nothing  can  be  found 
in  the  language  of  section  48  of  the  Laws  of  1890  (cited  supra) 
which  would  extend  it  to  other  than  domestic  corporations. 
As  the  prohibition  is  not  contained  in  any  statute  of  the  state, 
we  are  unable  to  discover  any  public  policy  of  the  state  which 
would  stand  in  lieu  of  a  positive  statute,  and  prohibit  our 
recognition  of  the  validity  of  this  transfer. 

It  is  urged  that  such  a  policy  is  to  be  found  in  this  same 
statute,  even  though  it  in  terms  applies  only  to  domestic  cor- 
porations. 

The  argument  is  that  if  the  state  refuses  to  its  own  corpora- 
tions the  privilege  of  making  such  an  assignment,  it  surely 
cannot  be  consistent  with  its  policy  to  permit  the  exercise  of 
the  same  privilege  by  a  foreign  corporation.  The  statute 
while  only  applicable  to  domestic  corporations-  is  thus  used  as 
evidence  of  the  public  policy  of  the  state  with  regard  to  for- 
eign corporations.  If  it  were  a  question  of  the  simple  grant 
of  a  privilege,  it  may  well  be  that  what  this  state  denied  to 
its  own  corporations  it  would  not  grant  to  those  from  a  foreign 
state.  It  is  not,  liowever,  the  mere  question  of  the  exercise 
of  a  certain  privilege  which  is  to  be  aflSrmatively  granted  in 
order  to  exist.  The  rigiit  to  make  such  an  assignment  exists 
inherently  in  all  corporations  unless  specially  forbidden. 
In  regard  to  domestic  corporations  it  has  been  specially  for- 
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bidden.  Does  that  prohibition  furnish  any  legitimate  evi- 
dence of  the  existence  of  a  public  policy  in  this  state  which 
forbids  in  the  case  of  a  foreign  corporation  the  exercise  of  this 
inherent  right?  It  seems  to  us  that  it  does  not.  The  two  kinds 
of  a  corporation,  domestic  and  foreign,  stand  with  reference  to 
this  subject  in  very  different  circumstances  and  positions 
towards  the  state.  What  might  be  proper  or  necessary  in 
one  case  might  be  wholly  inappropriate  or  impossible  of  com- 
plete execution  in  the  other.  As  to  domestic  corporations  we 
assume  certain  responsibilities  arising  out  of  the  *'•  very 
liberty  given  by  the  state  for  their  creation  or  formation.  We 
provide  for  their  birth,  for  their  regulation  and  government 
during  life,  and  for  their  death.  Upon  their  dissolution, 
which  no  other  power  than  the  state  itself,  acting  through  its 
legislature  or  its  courts,  can  pronounce,  the  whole  power  of 
the  corporation  ceases,  and  the  property  which  the  corporation 
leaves  passes  under  the  dominion  of  the  sovereignty  which 
created  it.  Responsible  for  its  creation,  for  its  government 
and  for  its  death,  the  state  has  as&umed  in  such  cases  com- 
plete and  full  jurisdiction  over  the  corporation  and  its  prop- 
erty, and,  accordingly,  the  state  has,  in  a  series  of  statutory 
provisions,  made  certain  that  the  corporate  property  shall  be 
distributed  in  accordance  with  its  own  ideas  of  justice.  On 
the  other  hand,  in  the  case  of  a  foreign  corporation,  the  same 
kind  of  responsibility  does  not  obtain.  Our  courts  cannot 
dissolve  it,  nor  can  we,  by  virtue  of  our  laws,  in  any  way 
affect  its  property  situated  outside  of  the  state,  nor  call  it  to 
any  account  therefor.  Hence,  while  as  to  a  domestic  corpora- 
tion we  provide  for  the  distribution  of  its  property  equally  to 
all  its  creditors,  foreigners  as  well  as  residents,  we  could  as 
to  a  foreign  corporation  simply  affect  the  property  which  it 
had  in  this  state. 

It  is  true  that  even  with  regard  to  a  domestic  corporation 
we  cannot  give  an  extraterritorial  effect  to  our  laws.  Prop- 
erty of  a  domestic  corporation  situated  outside  of  the  state 
would  not  be  subject  to  our  jurisdiction.  In  such  case,  however, 
the  principle  of  comity  operates,  and  we  should  expect  recogni- 
tion of  the  validity  of  a  disposition  of  the  personal  property  of  a 
domestic  corporation  situated  outside  the  state,  provided  it 
was  valid  by  our  law,  unless  it  were  subject  to  some  of  the 
well-known  exceptions  to  such  recognition.  As  to  a  foreign 
corporation  with  property  here,  if  we  refused  to  recognize  as 
valid  the  disposition  made  of  its  property  within  this  state,  it 
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would  probably  in  that  case  remain  subject  to  be  seized  by 
the  vigilant  creditor,  resident  or  nonresident,  and  a  preference 
be  thus  obtained  which  is  at  war  with  the  policy  of  onr  state 
as  to  domestic  corporations. 

*''*  It  is  thus  seen  that  there  are  diflferences  of  a  marked 
character  between  a  domestic  and  a  foreign  corporation  in 
relation  to  this  subject.  The  dififerences  are  so  marked  that 
the  statute  regarding  domestic  corporations  can  furnish  no 
proof  as  to  the  existence  of  a  public  policy  which,  in  the  case 
of  foreign  corporations,  should  stand  in  the  place  of,  and  be 
equivalent  to,  that  statute. 

Again,  this  assignment  is  valid  by  the  law  of  New  Jersey, 
which  is  the  domicile  of  the  corporation.  It  provides  for  an 
equal  distribution  of  all  the  property  of  the  corporation  among 
all  of  its  creditors,  being  in  this  respect  in  entire  conformity 
with  our  own  policy  regarding  the^  distribution  of  the  prop- 
erty of  insolvent  domestic  corporations.  Is  not  the  argument 
quite  strong  under  such  circumstances  which  favors  the  ap- 
plication of  the  general  rule  that  an  assignment  of  personal 
property,  valid  by  the  law  of  the  domicile  of  the  owner,  will 
be  recognized  as  valid  everywhere  ?  Can  it  be  said  in  such  a 
case  that  the  interests  of  our  own  citizens  are  in  any  manner 
neglected  by  their  own  state  when  they  are  to  share  equally 
in  the  assets  with  all  the  other  creditors  of  the  corporation? 
If  it  were  a  domestic  corporation  they  would  get  no  more  than 
an  equal  rate  of  division.  Can  they  be  said  to  be  legally 
harmed  when  they  get  the  same  rate  of  division  under  such 
an  assignment  ?  Are  we  not  in  such  case  only  following  the 
general  doctrine  which  refers  the  validity  of  the  transfer  of 
personal  property  to  the  law  of  the  domicile  of  its  owner  7 
It  is  true  that  the  assignment  in  this  case  was  made  by  the 
corporation  through  its  oflBcers  in  New  York,  where  it  was 
doing  business,  but  nevertheless  it  was  a  New  Jersey  corpora- 
tion, and  the  assignment  was  valid  by  the  law  of  that  state. 
Whether,  if  the  law  of  New  Jersey  prohibited  such  an  assign- 
ment, and  it  was  then  executed  under  the  same  circumstances 
in  this  state,  it  would  be  valid  here,  is  a  question  not  involved 
in  this  case,  and,  therefore,  neither  discussed  nor  decided. 

It  is  said  that  our  own  creditors,  that  is,  I  suppose,  those 
who  reside  in  this  state,  may  in  this  manner  be  defeated  of 
eatisfaction  of  their  debts  by  the  participation  of  foreign 
creditors  *''*  in  the  only  accessible  funds  of  the  insolvent 
company.     We  have  seen  that  our  policy  is  just  such  a  par- 
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ticipation  with  regard  to  creditors  of  a  domestic  corporation. 
Why  should  we  find  fault  with  such  a  result  in  the  other 
case?  The  general  term  of  the  supreme  court  in  the  first  de- 
partment has  decided  that  the  statute,  in  relation  to  a  transfer 
of  any  part  of  its  property  by  a  corporation  in  contemplation 
of  insolvency  and  for  the  purpose  of  giving  preferences,  does 
not  apply  to  a  foreign  corporation:  Lane  v.  Wheelwright,  69 
Hun,  180. 

The  same  question  is  touched  upon,  although  perhaps  not 
necessarily  decided  in  Coats  v.  Donnell,  94  N.  Y.  168.  In  that 
case  the  agreement  for  the  lien  was  made  at  the  same  time 
and  as  part  of  the  agreement  to  make  the  advances,  and  such 
agreement  was  held  valid.  It  was  added,  however,  that  if 
the  act  were  regarded  as  the  giving  of  a  preference  by  a  fail* 
ing  debtor,  it  was  good  because  the  law  against  preferences 
by  an  insolvent  corporation  did  noi  apply  to  a  foreign  one 

Here  there  is  no  preference,  and,  hence,  there  is  no  occasion 
to  examine  the  Coats  case  to  see  if  the  question  of  a  prefer- 
ence in  contemplation  of  insolvency  was  involved  and  decided 
in  it.  It  may  be  that  there  is  no  difference  in  principle  be- 
tween an  assignment  of  part  of  the  property  of  a  corporation 
to  a  creditor  as  a  preferred  payment  of  its  debt  to  him  and  a 
general  assignment  of  all  its  property  to  an  assignee  for  the 
benefit  of  creditors  and  giving  preferences,  and  that  if  the 
former  be  valid  the  latter  must  also  be  good.  In  regard  to 
such  a  general  assignment  it  has  been  urged  that  it  ought  to 
be  held  invalid  because  of  the  fact  that  the  property  of  a  cor- 
poration is  a  trust  fund  for  the  benefit  of  creditors,  and  that 
any  creditor  ought  to  have  the  right  to  resort  to  chancery  to 
compel  the  application  of  this  trust  fund  pro  rata  for  the 
benefit  of  all  creditors,  upon  the  principle  that  equality  is 
equity. 

As  the  question  does  not  arise  in  this  case  it  is  unnecessary 
to  further  pursue  the  inquiry. 

The  counsel  for  the  defendant  cites  the  statute  prohibiting 
a  corporation  from  setting  up  the  defense  of  usury,  and  ho 
suggested  that  it  has  been  held  to  include  foreign  corpora- 
tions: «»»  Southern  Life  Ins.  Co  v.  Packer,  17  N.  Y.  52.  There 
is  no  doubt  that  it  was  so  intended,  and  the  language  is  apt 
and  appropriate  to  express  the  idea.  The  legislature  had 
perfect  and  complete  control  in  such  respect  over  the  foreign, 
as  well  as  over  the  domestic,  corporation,  and  there  was  no 
reason  for  denying  to  the  statute  its  natural  meaning,  which 
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would  include  a  foreign  corporation  when  suing  or  being  sued 
in  the  courts  of  this  state. 

The  case  of  In  re  Estate  of  Prime,  136  N  Y  347,  is  an 
authority  in  favor  of  the  view  here  taken.  It  is  there  stated 
that  generally  a  statute  giving  powers  and  privileges  to  cor- 
porations must,  in  the  absence  of  plain  iudications  to  the 
contrary,  be  held  to  apply  only  to  domestic  corporations. 
The  remark  was  made  in  the  case  that  a  general  law  of 
the  state  prohibiting  corporations  from  exercising  particular 
powers  would  operate  upon  foreign  corporations,  not  uecause 
the  act  ex  propria  vigore  would  bind  such  a  corporation,  but 
for  the  reason  that  the  exercise  of  such  a  power  by  the 
foreign  corporation  would-  violate  the  public  policy  of  the 
state  indicated  by  the  general  restraint  imposed  upon  our 
own  corporations.  Considering  the  question  which  was. 
under  discussion  and  the  facts  which  called  forth  the  re- 
mark, it  is  entirely  plain  that  the  proposition  as  really  in- 
tended is  perfectly  sound. 

If  the  exercise  of  certain  powers  by  a  foreign  corporation  in 
this  state  would  violate  our  public  policy,  there  is  no  doubt 
that  the  corporation  could  not  here  legally  exercise  such 
powers,  and  the  fact  that  it  did  violate  our  public  policy 
might  in  many  cases  be  proved  by  our  statute  in  regard  to 
our  own  corporations.  But  it  was  not  intended  to  assert  that 
in  all  cases  where  a  statute  did  prohibit  corporations  from 
doing  certain  things,  it  necessarily  included  foreign  corpora- 
tions, or  that  such  corporations  could  not  thereafter  exercise 
any  power  prohibited  to  a  domestic  corporation,  because  in 
such  case  its  exercise  by  a  foreign  corporation  would  be  a 
violation  of  a  public  policy  evidenced  by  the  statute.  I  think 
I  have  shown  in  the  case  at  bar  that  the  difference  between 
the  two  classes  of  corporations,  with  reference  to  the  thing  pro- 
hibited ***  to  the  domestic  corporation,  precludes  this  kind 
of  proof  of  a  public  policy  in  this  state  upon  this  subject 
with  regard  to  a  foreign  corporation.  We  think  there  is  no 
such  public  policy,  and,  so  far  as  this  ground  is  concerned, 
we  have  no  doubt  that  the  assignment  is  valid. 

As  to  the  other  grounds  of  invalidity,  we  are  of  the  opinion 
that  there  is  nothing  in  them.  The  corporation  had  the 
power  to  make  an  assignment.  It  was  a  corporate  act,  and 
neither  the  statute  nor  any  by-law,  so  far  as  tlie  record  shows, 
provided  that  it  should  be  otherwise  dqne  than  by  the  presi- 
dent and  secretary  or  treasurer,  under  tlie  authority  of  the 
AM.  ST.  Kkp.,  Vol.  XXXVII. —S9 
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board  of  directors.  This  suflBciently  appears  to  have  been  so 
done,  and  that  is  enough:  Beveridge  v.  New  York  Elevated 
R.  R.  Co.,  112  N.  Y.  1. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Babtlett,  J:,  not  sitting. 

Judgment  reversed. 

COBPOBATIOMS — POWBB  TO  MAK>  AK  AsSIONimiT  VOB  THI  BbKKUT  OF 

Creditobs.— A  corporation  may  make  an  assignment  for  the  benefit  of  its 
creditors:  Albany  etc.  Steel  Co.  v.  Southern  Agricultural  Wori$t  76  Oa.  135;  2 
Am.  St.  Rep.  26;  StaU  r.  Bank  of  Maryland,  6  Oill  &  J.  205;  26  Am.  Deo. 
661;  McCalUev  Walton,  37  Oa.  611;  95  Am.  Deo.  369,  and  note;  Covert  r, 
Rogers,  38  Mich.  363;  31  Am.  Rep.  319;  Pope  r.  Brandon,  2  Stew.  401;  20 
^m.  Dea  49;  Pylet  ▼.  FumUurt  Co.,  30  W.  Va.  123.  See  alw  th*  axtMided 
note  to  Minen'  Ditch  Co.  r.  ZeOerbaeh,  99  Am.  Dm.  SSfi. 
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Spencer  v.  Hamilton. 

[lis  NOKTH  CABOUNA,  49.] 
IflASVEB  99    DaMAGU    VOB  TH>  VIOLATION    OV  A  CONTRACT  InolndM  •!! 

damagM  eaased  by  the  breach,  or  Buch  as  being  inoidental  to  the  act  of 
omission  or  commission  as  a  natural  consequence  thereof,  may  reason- 
ably  be  presumed  to  have  been  in  the  contemplation,of  the  parties  when 
the  contract  was  made. 

DtAMAOBfl — Mbasurb  ov  Whbn  Partt  Injubbd  Might  Hayr  Supflikd 
THR  OwasiOM  From  Which  thr  Injurt  Rbsultrd.— When  a  lessor 
eontracts  to  clean  out  certain  ditches,  and  fails  to  do  so,  the  lessee's 
right  of  recovery  is  not  limited  to  the  amount  which  it  would  have  cost 
him  to  do  the  work  which  the  lessor  covenanted  to  perform. 

Damaobs — Mbasurb  oj  Bktwben  Lessor  and  Lssseb. — If  a  lessor  cove* 
nanta  to  dean  out  certain  ditches  on  the  leased  premises,  and  fails  to  do 
to,  he  is  answerable,  and  the  measure  of  damages  is  the  amount  which 
the  net  yield  of  the  lessee's  crop  was  lessened  by  the  failure  to  put  the 
land  in  the  condition  stipulated  for  in  the  lease,  though  he  might  him« 
•elf  have  cleaned  out  the  ditches  for  a  less  sum. 

Action  to  recover  rents  due.  The  defendant  interposed  & 
counterclaim  for  damages  alleged  to  have  been  suffered  by 
him  by  reason  of  the  plaintiff's  failure  to  clean  out  certain 
ditches  on  the  leased  premises.  In  support  of  his  counter- 
claim the  defendant  sought  to  prove  that  because  of  the 
ditches  not  being  cleaned  out  his  crops  had  been  injured  and 
their  yield  diminished.  .  This  evidence  was  excluded  on  the 
objection  of  the  plaintiff,  and  the  court  instructed  the  jury 
that  the  measure  of  damages  for  the  failure  of  plaintiff  to  clean 
out  the  ditches  was  what  it  would  have  cost  the  defendant  to 
have  had  the  work  done,  and  not  the  difference  in  the  vala« 

of  the  crop  raised  on  the  land,  and  what  would  have  been 

•u 
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raised  thereon,  had  the  ditches  been  put  in  proper  condition. 
The  jury  found  that  the  plaintiff  had  been  guilty  of  a  breach 
of  his  lease  in  not  cleaning  out  the  ditches,  and  assessed  the 
damages  at  twenty-five  dollars.  The  defendant  moved  for  a^ 
new  trial,  and  this  being  denied,  appealed. 

W.  B.  Rodman,  for  the  plaintiff. 

Charles  F,  Warren^  for  the  defendant. 

••  Clabe,  J.  "  Where  one  violates  hie  contract  he  is  liable 
only  for  such  damages  as  are  caused  by  the  breach,  or  such 
as  being  incidental  to  the  act  of  omission  or  commission,  as  & 
natural  consequence  thereof,  may  reasonably  be  presumed  to 
have  been  in  the  contemplation  of  the  parties  when  the  con- 
tract was  made.  This  rule  of  law  is  well  settled,  but  the 
^iflBculty  arises  in  making  its  application":  Pearson,  J., 
in  Ashe  v.  De  Roasett,  5  Jones,  299;  72  Am.  Dec.  552.  There 
was  evidence  that  defendant  leased  the  land  for  one  hun- 
dred dollars,  and  as  a  part  of  the  contract  of  leasing,  the 
lessor  was  to  have  certain  ditches  cleaned  out,  and  by  his 
failure  to  do  so  the  land  was  flooded,  and  the  **  crop  lessened- 
Here  it  was  in  contemplation  of  both  parties  that  the  cleaning 
out  of  the  ditches  was  essential  to  the  making  a  full  crop,  and 
that  the  failure  to  do  so  would  lessen  the  production.  The 
question,  therefore,  what  effect  the  failure  to  clean  out  the 
ditches  and  canal  had  upon  the  crop,  and  to  what  extent  it 
was  damaged  thereby,  was  competent,  as  giving  some  light 
to  the  jury  in  measuring  the  damages  sustained  by  defend- 
ant by  breach  of  the  contract  by  lessor. 

The  difference  between  the  crop  made  and  what  would 
have  been  made  if  the  ditches  had  been  cleaned  out,  does 
not  exactly  measure  the  loss,  as  it  would  have  cost  something 
to  house  the  additional  yield.  The  true  test  is  how  much  was 
the  net  yield  of  defendant's  cropping  for  the  year  lessened 
by  the  failure  to  put  the  land  in  the  condition  stipulated  for 
by  the  lessor.  The  decreased  production  was  an  important 
factor  in  arriving  at  that  conclusion.  The  difference  in  profit 
and  yield  between  land  drained  and  not  drained  was  clearly 
in  contemplation  of  the  parties  in  naaking  the  contract. 

In  telling  the  jury  that  the  difference  was  what  it  would 
have  cost  defendant  himself  to  clean  out  the  ditches,  the  court 
below  erred.  It  is  true  the  defendant  might  have  put  the 
ditches  and  canal  in  order,  and  if  so  he  could  have  charged 
the  lessor  with  the  costs  thereof.     This  would  have  been  the 
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better  course;  but  perhaps  he  was  not  able.  At  any  rate,  ha 
was  not  legally  called  upon  to  do  this.  It  was  the  lessor  who 
contracted  to  rent  a  drained  farm,  and  the  defendant's  loss 
by  haying  to  work  an  undrained  farm  instead  of  the  measure 
of  damages. 

The  case  of  Sledge  v.  Reid,  73  N.  C.  440,  is  not  analogous. 
That  was  a  case  of  tort  for  wrongfully  taking  a  mule.  The 
primary  loss  was  the  value  of  the  mule,  and  that  the  taking 
him  hindered  the  plaintiff  in  making  a  crop  was  purely  inci- 
dental and  the  damage  to  the  crop  was  too  remote.  This  case 
is  more  like  Mace  v.  Ramsey,  74  N.  C.  11,  but  differs  from  it 
in  that  here  the  farm  was  rented  and  the  enterprise  **  pro- 
<;eeded  with;  but  its  profitableness  was  impaired  by  the  failure 
of  the  lessor  to  do  the  draining  after  the  lessee  had  proceeded 
with  his  farming  operations,  relying  upon  the  lessor's  stipula- 
■tion.  As  in  Mace  v.  Ramsey,  74  N.  C.  11,  we  may  say,  "This 
<5ase  is  easily  distinguishable  from  Foard  v.  North  Carolina 
R.  R.  Co.,  8  Jones,  235;  78  Am.  Dec.  277;  Ashe  v.  De  Rossett, 
8  Jones,  240;  Boyle  v.  Reeder,  1  Ired.  607,  and  Sledge  v.  Reid, 
73  N.  C.  440,  and  similar  cases,  in  that  in  those  cases  the  dam- 
age was  incidental  and  unforeseen,  or  merely  vague,  uncertain, 
and  conjectural.  And  in  this  they  are  immediate,  necessary, 
-and  reasonably  certain,  and  such  as  were  in  the  contempla- 
tion  of  the  parties  to  the  contract." 

Error.  

Damaoks — Mbasurb  or  roR  Breach  or  Contract. — Damagea  for  the 
breach  of  a  oontraot  should  be  such  as  may  fairly  and  reasonably  be  considered 
as  arising  naturally;  that  is,  according  to  the  usual  course  of  things  from 
-such  breach,  or  such  as  may  reasonably  be  supposed  to  have  been  in  con* 
templation  of  both  parties  at  the  time  they  made  the  contracts,  as  the  prob- 
able result  of  its  breach:  Padttcah  Lumber  Co.  v.  Padttcah  Water  etc  Co.,  89 
Ky.  340;  25  Am.  St  Rep.  536,  and  note.  See  further  discussion  of  thia 
«ubject  in  the  extended  notes  to  Fontaine  v.  SchuUnburg  etc.  Lumber  Co., 
32  Am.  St.  Rep.  655;  Trigg  r.  Clay,  29  Am.  St  Rep.  729,  and  Stankm  v. 
Ifete  Tork  etc  Ry.  Co.,  21  Am.  St.  Rep.  121. 
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Simmons  t;.  Norfolk  and  Baltimobb  Steamboat 

Company. 

(118  North  Carolina,  147.) 

CiORPORATIONS,  DuTT  OF  To  KeEP  PlACE  OF  BUSINESS  WiTHIN  THB  StATB. 

It  is  the  duty  of  every  corporatiou  formed  under  the  laws  of  North  Car< 
olina  to  keep  its  principal  place  of  business,  its  books,  and  its  principal 
office  within  the  state,  to  the  ex^.ent  necessary  to  the  fullest  jurisdiction 
and  visitorial  power  of  the  state  and  its  courts,  and  the  efficient  exercise 
thereof  in  all  proper  cases  which  concern  such  corporation. 

Iv  A  Corporation  Formed  Under  the  Laws  of  the  State  Withdraws 
Its  Principal  Place  of  Business,  and  all  its  officers,  therefrom  the 
courts  are  authorized  to  decree  its  dissolution  under  a  statute  empower* 
ing  them  to  dissolve  a  corporation  for  any  abuse  of  its  powers  to  the  in> 
Jury  of  its  corporators  or  of  its  creditors  or  debtors. 

Amendment  of  Summons. — If  a  summons  is  improperly  made  returnable  to 
the  court  in  term  time,  the  court  may  direct  that  it  be  amended  so  u  to 
make  it  returnable  before  the  clerk  on  a  day  certain. 

AcTToN  to  dissolve  the  corporation  defendant.  Judgment 
for  the  plaintiff.     Defendant  appealed. 

Don.  Gilliam,  for  the  plaintiff. 

Batchelor  and  Devereux,  and  J.  E.  Moore,  for  the  defendant. 

***  Shepherd,  C.  J.  This  proceeding  is  brought  for  the 
purpose  of  obtaining  a  decree  of  dissolution  against  the  de« 
fendant  company,  and  the  most  important  question  to  be  con- 
sidered is,  whether  the  complaint  sets  forth  facts  sufBcient  ta 
entitle  the  plaintiff  to  the  relief  prayed  for. 

The  defendant  was  incorporated  under  the  general  act  for 
the  formation  of  corporations  (the  code,  chapter  16),  and  it  i» 
therein  provided,  among  other  things,  that  all  corporations  so 
created  may  be  dissolved  by  "  special  proceedings"  instituted 
by  any  corporator  "for  any  abuse  of  its  powers  to  the  injury 
of  the  plaintiff  or  of  the  corporators,  or  of  its  creditors  or 
debtors":  Sec.  694. 

The  articles  of  incorporation  provide  that  the  business  of 
the  defendant  shall  be  the  "transportation  of  produce  and 
***  merchandise  and  all  other  kinds  of  freight  and  passen» 
gers  to  and  from  the  various  landings  on  the  Roanoke  river 
in  North  Carolina,  to  and  from  the  cities  of  Norfolk,  in  Vir- 
ginia, and  Baltimore,  in  Maryland,  and  to  and  from  said  cities 
to  the  said  landings,  and  to  and  from  all  other  points  inter- 
mediate between  said  river  and  said  cities,  and  its  principal 
place  of  business  shall  be  in  Williamston,"  in  this  state.   The 
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plaintiff,  who  is  one  of  the  corporators,  alleges  that  in  1887 
the  control  and  management  of  the  defendant  corporation 
passed  into  the  hands  of  nonresident  stockholders,  "since 
which  time  the  original  aim  and  purpose  of  said  corporation 
has  been  departed  from,  the  value  of  the  company's  property 
greatly  depreciated,  the  business  fallen  away,  and  its  general 
affairs  gradually  but  steadily  grown  worse."  It  is  further 
alleged  "  that  for  more  than  a  year  now  past  the  defend- 
ant company  has  altogether  ceased  to  operate  said  ports,  or 
any  of  them,  within  this  state;  that  no  single  agency  or 
place  of  business  has  been  maintained  within  this  state,  and 
that  the  town  of  Williamston  has  been  absolutely  discon- 
tinued as  the  principal  place  of  business  of  said  company,  as 
required  by  said  article  of  incorporation." 

"  It  is  a  tacit  condition  of  a  grant  to  a  corporation  that  the 
grantees  shall  act  up  to  the  end  or  design  for  which  they  are 
incorporated,  and  hence,  through  neglect  or  abuse  of  its  fran- 
chises, a  corporation  may  forfeit  its  charter  as  for  condition 
broken,  or  for  breach  of  trust.  The  duties  assigned  by  an  act 
of  incorporation  are  conditions  annexed  to  the  grant  of  the 
franchises  conferred  (Angell  and  Ames  on  Corporations,  sec. 
776),  "and  duties  implied  are  equally  obligatory  with  duties 
expressed,  and  their  breach  is  visited  by  the  same  conse- 
quences": Attorney  General  v.  Petersburg  etc.  R,  R.  Co.,  6  Ired. 
456;  Field  on  Corporations,  456  n. 

It  has  been  held,  without  reference  to  any  express  provision 
of  law  or  specific  requirement  of  the  charter,  that  it  is  the 
duty  of  a  corporation  to  keep  its  principal  place  of  business, 
its  books  and  records  and  its  principal  officers  within  the 
***  state  which  incorporated  it,  to  an  extent  necessary  to  the 
fullest  jurisdiction  and  visitorial  power  of  the  state  and  its 
courts,  and  the  efficient  exercise  thereof  in  all  proper  cases 
which  concern  said  corporation:  State  v.  Milwaukee  etc.  Ry. 
Co.^  45  Wis*  579.  In  commenting  upon  this  decision,  Mr. 
Morawetz  on  Private  Corporations,  361,  says:  "This  doctrine 
is  correct  only  provided  the  legislature  has  expressed  the 
policy  of  the  state  by  some  special  enactment,  or  by  a  general 
system  of  legislation  regarding  incorporated  companies. 
There  is  no  such  rule  at  conimon  law.  It  is  always  implied 
in  the  grant  of  a  charter  of  inoorporation,  where  there  is  no 
indication  to  the  contrary,  that  the  company  shall  have  its 
central  office  or  place  of  management  in  a  state  under  whose 
laws  it  was  organized.     This,  however,  is  merely  a  rule  ap- 
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plicable  to  the  construction  of  charters  in  determining  the  in- 
tention of  the  corporators  and  of  the  Etate,  and  is  not  an 
arbitrary  rule  of  law."  Accepting  the  principle  as  thus  modi- 
fied, and  applying  it  to  a  corporation  doing  business  like  the 
defendant,  exclusively  under  a  charter  granted  in  this  state, 
it  would  seem  very  clear  that  by  the  policy  of  our  laws,  as  in- 
dicated by  "  a  general  system  of  legislation,"  the  duty  referred 
to  is  imposed  upon  the  defendant.  We  have  many  statutes 
which  plainly  contemplate  that  such  a  corporation  shall  keep 
its  principal  place  of  business,  certainly  some  of  its  agencies, 
within  the  limits  of  the  state.  Of  such  are  sections  362  and 
363  of  the  code,  relating  to  the  attachment  of  shares  of  stock 
in  corporations  and  the  interest  and  profits  thereon,  and  au- 
thorizing the  service  of  a  certified  copy  of  the  warrant  of  at- 
tachment on  "  the  president  or  other  head  of  the  association 
or  corporation,  or  with  the  secretary,  cashier  or  managing 
agent  thereof."  Of  such  also  are  the  provisions  of  section  694 
of  the  code,  authorizing  the  dissolution  of  the  corporation 
upon  the  return  of  an  execution  unsatisfied  upon  a  judgment 
docketed  in  the  superior  court  of  the  county  "  where  it  has  its 
only  or  principal  place  of  business."  **'  Reference  may  also 
be  had  to  the  visitorial  powers  conferred  upon  the  board  of  rail- 
road commissioners,  which,  together  with  other  provisions  of 
the  law,  clearly  show  that  a  corporation  of  this  character  cannot 
entirely  withdraw  all  of  its  offices  and  agencies  from  the  state. 

The  decision  in  State  v.  Milwaukee  etc.  Ry.  Co.,  45  Wis.  579, 
was  based  to  some  extent  upon  similar  statutory  provisions, 
and  the  general  principle  of  that  case  has  been  here  discussed 
for  the  purpose  of  showing  that  the  express  provision  of  the 
charter  of  the  defendant,  requiring  its  principal  place  of  busi- 
ness to  be  at  Williamston  in  this  state,  may  well  be  sustained 
by  the  general  policy  of  our  laws.  The  case  is  also  direct 
authority  that  such  a  violation  by  a  corporation  of  its  charter 
is  '*  an  abuse  and  misuser  of  its  corporate  powers,"  and  is 
within  the  spirit  and  meaning  of  our  statute  upon  the  subject. 
Without  considering,  then,  the  other  causes  assigned  in  the 
complaint,  we  are  of  the  opinion  that  the  persistent  violation 
of  the  charter  in  withdrawing,  as  alleged,  the  principal  place 
of  business  from  Williamston,  and  all  of  its  agencies  from  the 
state,  would  authorize  the  court  to  decree  a  dissolution  of  the 
defendant  corporation:  Attorney  General  v.  Petersburg  etc.  R.  R. 
Co.,  6  Ired.  456. 

The  summons  in  this  proceeding  was  improperly   made 
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returnable  to  the  superior  court  in  t<»rm,  and  his  honor  re- 
manded the  proceeding  with  directions  that  the  summons  be 
jtmended  so  as  to  make  it  returnable  before  the  clerk  on  a 
day  certain.  This  order,  together  with  the  other  directions 
to  the  clerk,  is  fully  sustained  by  the  principle  laid  down  in 
Epps  y.  Flowers,  101  N.  C.  158.  The  judgment  must  be 
affirmed.  _ 

Corporations — RESiDByoE. — Corporations  are  local  to  the  state  creating 
them,  and  must  have  their  business  locations  therein:  Aspinumll  v.  Ohio  etc 
Jt.  R.  Co.,  20  Ind.  492;  83  Am.  Deo.  329,  and  note.  A  corporation  mual 
4well  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sovereignty: 
Baltimore  etc.  R.  R.  Co.  v.  Oknn,  28  Md.  287;  92  Am.  Dec.  688;  Clarh  v. 
Bank^  10  Ark.  616;  52  Am.  Dec.  248;  County  of  Allegheny  v.  Cleveland  etc. 
R.  R.  Co.,  61  Pa.  St.  228;  88  Am.  Dec.  579;  Ohio  etc.  Trust  Co.  v.  Merchanta 
tic  Trust  Co.,  11  Humph.  1;  53  Am.  Deo.  742;  note  to  Young  v.  South  Tred- 
*gar  Iron  Co.,  4  Am.  St.  Rep.  760. 

Frocbss — Ahbndm£MT  or  Rkturn. — Liberal  discretion  is  reposed  in  th* 
court  upon  due  notice  to  parties  adversely  interested  to  amend  returns  on 
process:  Jeffries  v.  Rudloff,  73  Iowa,  60;  5  Am.  St.  Rep.  654,  and  note.  Thia 
question  is  fully  discussed  in  the  extended  note  to  Malone  v.  Samuel,  13  Am. 
Dto.  173-181,  and  the  note  to  Rdnhart  r,  Lugo,  21  Am.  St.  Rep.  57. 


Cheatham  v.  Young. 

[113  NOBTH  Cabouna,  161.] 

Stidsnck  ov  ths  Contents  or  a  Public  Writing  may  consist  of  the  orig- 
inal, identified  by  sufficient  evidence,  or  of  a  copy  thereof  duly  certified. 

EviDBNOS.— Pdblio  WRITINGS  Are  RECEIVABLE  Onlt  iu  proof  of  thosa 
matters,  the  remembrance  of  which  they  were  called  into  existence  to 
perpetuate. 

Eyidencb. — The  Records  of  tub  Mbetino  or  Town  Commissioners  show« 
ing  the  location  or  width  of  a  pre-existing  public  street  are  admissible 
in  evidence  for  the  purpose  of  proving  such  location  or  width,  if  made 
before  the  controversy  arose  in  the  trial  of  which  such  evidence  is  of* 
fered.  Such  record,  though  not  conclusive,  is  competent  evidence  to 
locate  the  boundary  of  the  streets. 

i^BADiNO — Statute  or  Limitations. — In  Ejectment  defendant  may  prove 
prescriptive  title  in  support  of  bis  general  denial  of  the  plaintifiTs  owner* 
ship. 

Ejectment  for  a  small  strip  of  land.  The  title  of  the  par- 
ties was  dependent  upon  the  width  of  certain  streets  in  the 
town  of  Henderson.  The  court,  against  the  plaintiflTs  objec- 
tion, received  in  evidence  certain  records  of  the  commissioners 
of  the  town  declaring  that  the  street  one  hundred  and  ninety 
feet  northwest  of  Garnett  street,  and  running  par^Mlel  thereto, 
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should  be  called  Wyche  alley,  and  that  a  committee  should 
be  appointed  to  assist  in  widening  Garnett  street  by  taking 
eight  feet  on  the  south  side  and  twelve  feet  from  the  north 
side,  making  such  street  eighty-six  feet  wide  instead  of  sev- 
enty-five feet.  The  defendant  relied  upon  adverse  possession 
in  the  argument  before  the  jury,  and  the  court  refused  to 
charge  that  he  must  have  pleaded  the  statute  of  limitations 
and  oflfered  evidence  in  support  of  his  plea  to  entitle  him  to 
rely  upon  prescriptive  title.  Judgment  for  the  defendant, 
plaintiff  appealed. 

Pittman  and  Shaw,  for  the  plaintiff. 

A.  C.  Zollicoffery  for  the  defendants. 

*•*  Avery,  J.  The  statement  of  the  case  on  appeal  is  not 
so  full  or  so  clear  as  it  might  have  been  made.  But  it  seems 
to  have  become  material  to  the  location  of  the  plaintiff's  boun- 
dary to  determine  where  Montgomery  street  intersected  with 
Garnett  street  and  with  Wyche  alley;  and  one  of  the  ques- 
tions involved  in  this  inquiry  was,  What  was  the  width  of 
Garnett  street,  and  what  the  distance  from  it  to  said  alley? 
Neither  the  map  used  upon  the  trial  nor  any  one  of  the  deeds 
is  sent  up  as  an  exhibit,  and  it  does  not  appear  in  express 
terms  from  the  testimony  what  was  the  description  of  the  land 
claimed  by  the  plaintiff. 

Assuming  that  the  inquiry  of  the  jury  was  directed  to  the 
point  mentioned,  the  first  exception  is  to  the  competency  of 
the  minutes  of  the  proceedings  of  the  mayor  and  board  of 
commissioners  of  the  town  of  Henderson  at  two  meetings,  held 
respectively  on  the  22d  and  the  26th  of  May,  1866  {ante  *** 
litem  motam),  at  one  of  which  the  entry  was,  '*  On  motion,  the 
street  one  hundred  and  ninety  feet  northwest  of  Garnett,  and 
running  parallel  with  Garnett,  shall  be  called  as  formerly, 
Wyche  alley";  and  at  the  other  it  appeared  that  a  committee 
was  appointed  to  assist  the  surveyor  in  widening  Garnett 
street  from  John  H.  Young's  corner  to  Breckenridge  street,  so 
as  to  make  it  eighty-six  instead  of  seventy-five  feet,  as  it  then 
was,  "by  taking  eight  feet  on  the  south  side  and  twelve  feet 
on  the  north  side." 

Where  it  becomes  material  to  prove  the  contents  of  snch  a 
record,  the  party  relying  upon  it  may  identify  and  offer  the 
original  or  introduce  a  copy  properly  certified:  State  v.  Voight^ 
90  N.  C,  741;  The  Code,  sec.  1342j  1  Greenleaf  on  Evidence, 
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485.  In  this  case  the  original  having  been  identified  by  the 
testimony  of  Dr.  Young,  only  the  question  whether  such  a 
record  as  that  put  in  evidence  is  competent  is  worthy  of 
serious  consideration  or  discussion. 

The  principle  upon  which  records  such  as  these  in  question 
are  usually  admitted  as  evidence,  when  duly  certified  or  sat- 
isfactorily identified,  has  been  very  clearly  stated  by  an 
eminent  textwriter:  "Documents  of  a  public  nature  and  of 
public  authority  are  generally  admissible  in  evidence,  although 
their  authenticity  be  not  confirmed  by  the  usual  and  ordinary 
tests  of  truth,  the  obligation  of  an  oath  and  the  power  of 
cross-examining  the  parties,  on  whose  authority  the  truth  of 
the  document  depends.  The  extraordinary  degree  of  confi- 
dence thus  reposed  in  such  documents  is  founded  principally 
upon  the  circumstances,  that  they  have  been  made  by  author- 
ized and  accredited  agents  appointed  for  the  purpose,  and 
also  partly  on  the  publicity  of  the  subject  matter  to  which 
they  relate Those  who  are  empowered  to  act  in  mak- 
ing such  investigations  and  memorials  are  in  fact  the  agents 
of  the  individuals  who  compose  the  public."  Such  public 
writings  are  "only  receivable,  however,  in  proof  of  those 
matters  the  remembrance  of  which  they  were  called  into 
existence  to  perpetuate":  1  Greenleaf  on  Evidence,  sees.  483 
and  *®®  484;  Best  on  Evidence,  sec.  219;  Clarke  v.  Diggs, 
6  Ired.  159;  44  Am.  Dec.  73;  Brundred  v.  Del  Hoyo,  20 
N.  J.  L.  323;  Swinnerton  v.  Columbian  Ins.  Co.,  9  Bosw.  361. 
The  records  ofiered  were  made  by  the  governing  oflicials  of 
a  town,  which  was  a  public  agency  established  with  defined 
powers,  one  of  which  was  to  locate,  open,  or  widen  the 
public  streets.  They  were  made  long  before  the  present 
controversy  arose,  and  bear  intrinsic  testimony  to  the  fact 
that  the  object  in  passing  them  was  to  fix  the  relative  po- 
sitions and  bounds  of  Garnett  street  and  Wyche  alley,  and 
incidentally  the  points  of  their  intersection  with  Montgomery 
and  other  streets  running  diagonally  across  both.  Such 
records  being  publicly  made  by  public  agents,  and  presumably 
for  the  public  benefit,  may  be  more  safely  admitted  to  show 
where  the  streets  of  a  city  or  town  are  located  than  the  dec- 
larations of  even  disinterested  deceased  persons  as  to  the 
situation  of  the  lines  and  corners  of  land.  It  has  been  said 
that  the  admission  of  hearsay  evidence  as  to  questions  of 
boundary  had  its  origin  partly  in  the  obsolete  rule  which 
made  it  competent  to  prove  prescription  by  general  reputation, 
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and  partly  in  the  fact  that  *'  in  many  sections  of  this  country 
a  single  surveyed  boundary  line  is  common  to  a  number  of 
estates,  becoming  in  this  manner  a  quasi  matter  of  general 
interest":  Boardman  v.  Reed^  6  Pet.  328;  Shook  v.  Pate,  50 
Ala.  91.  In  Davidson  v.  Arledge,  97  N.  C.  172,  it  was  held 
that  a  map  of  the  city  of  Charlotte,  shown  to  have  been 
recognized  by  the  authorities  of  the  city  for  fifteen  years,  was 
competent  as  testimony  tending  to  show  the  location  of  the 
streets  laid  down  thereon  and  the  distance  from  one  to  the 
other.  This  ruling  seems  to  have  been  founded  upon  the 
fact  that  the  map  was  made  under  the  direction  of,  and  was 
approved  and  corrected  by,  the  public  agents,  whose  duty  it 
was  to  fix  the  limits  of  streets,  and  who  were  presumed  to 
have  acted  properly,  and  to  have  caused  an  accurate  deline- 
ation of  their  true  location  to  be  made  for  their  own  guidance. 
The  presumption  of  accuracy  of  the  map  was  doubtless  *•''  a 
rebuttable  one  in  the  same  way  the  official  declaration  as  to 
the  proper  location  of  Wyche  alley  and  its  distance  from 
Garnett  street,  and  as  to  the  increased  width  of  Garnett 
street,  is  competent  though  not  conclusive  evidence  to  locate 
a  boundary  line,  when  the  streets  named  or  their  points  of 
intersection  were  called  for  in  the  deed:  2  Wharton's  Evi- 
dence, sec.  1310. 

It  is  well  settled  that  it  is  competent  for  a  defendant  to 
prove  possession  by  himself  and  those  under  whom  he  may 
claim,  for  seven  years,  in  support  of  a  general  denial  in  the 
answer  that  the  plaintifi"  is  the  owner,  without  specially 
pleading  the  statute:  Farrior  v.  Houston^  95  N.  C.  578;  Falls 
of  Neuse  Mfg.  Co.  v.  Brooks,  106  N.  C.  107. 

There  was  no  error,  therefore,  either  in  admitting  the  testi- 
mony objected  to  or  in  the  refusal  of  the  charge  as  asked  by 
the  plaintiff. 

No  error.  

EVIDRMOK— PrOOT  OF  PUBLIC  DOCUMBMTS  GbNEBAIXT.— PrOof  of  pablio 

papers  may  be  made  by  duly  authenticated  copies:  HammaU  r.  Emerton,  27 
Me.  308;  46  Am.  Dec  698.  Where  an  original  document  is  of  a  pnblie 
nature,  an  examined  copy  thereof  is  admissible  in  evidence:  Ridgtoay  r. 
Farmen*  Bank,  12  Serg.  &  R.  256;  14  Am.  Dec  681.  and  note 

EviDBNOB — Fdblio  DoouMBNTa  As. — Official  books,  papers,  and  records 
are  competent  evidence  of  the  facta  to  which  they  relate  when  duly  proved: 
Dikeman  v.  Parriak,  6  Pa.  St.  210;  47  Am.  Dec  455,  and  note  with  the 
cases  collected;  ^otov.  AUenstoum,  34  N.  H.  351;  69  Am.  Dec  489,  and  not«. 
It  has  been  long  and  well  settled  that  the  records  of  public  or  municipal  cor- 
porations are  properly  admissible  in  evidence  generally  to  prove  facts  stated 
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by  them;  extended  note  to  Sawyer  T.  Manchester  etc  B.  B.  Co.,  13  Am.  Si, 
Rep.  550. 

EjECTHBNT — PlKADTKG  StaTUTK    OF   LmiTATIOIlS  As  A  DSTXNSS.— Thu 

question  will  be  fonnd  fully  treated  in  the  monographio  not*  to  Stacker  r» 
Qieen,  4  Am.  St.  Rep.  382-384. 


Hill  v.  Pioneer  Lumber  Company. 

[113  NOBTH  Cakolina,  178.] 

CoxroBATTONs.— DiRSCTORs  OF  AIT  Iksolyknt  Corporatioh  Caknot  SaovBi 
TO  Thxhsilyks  a  Prefkrencb. 

Ck>BPORATiuHS — Directors. — Confession  of  Jddoment  bt  ah  Ihsolyxnt 
Corporation  in  favor  of  one  of  its  directors  will  not  be  permitted  to  op« 
erate  as  a  preference  to  the  prejudice  of  other  creditors.  A  director 
creditor  open  a  debt  theretofore  existing  cannot  take  advantage  of  his 
raperior  means  of  information  to  secure  his  debt  as  against  other  ered- 
iton. 

Suit  to  set  aside  a  judgment  confessed  by  a  corporation  in 
favor  of  one  of  its  directors.  A  decree  was  entered  granting 
the  relief  sought  by  the  plaintiflF.     The  defendant  appealed. 

Aycoek  and  Daniels^  for  the  plaintififs. 

Busbee  and  Busbee,  for  the  defendants. 

^'^  MacRae,  J.  This  case  is  presented  to  us  as  upon  a  de- 
murrer, all  the  facts  alleged  in  the  complaint  being  admitted 
in  the  answer,  and  the  conclusion  of  law  contended  for  by  the 
*''*  plaintiff  being  denied,  thus  raising  the  issue  of  law  whether 
the  facts  stated  in  the  complaint  constitute  a  cause  of  action. 

It  is  admitted  in  the  pleadings  that  at  the  time  of  the  con- 
fession  of  judgment  in  favor  of  G.  A.  Griswold  against  the 
Pioneer  Lumber  Company,  the  defendant  corporation  was 
insolvent;  that  said  Griswold  and  one  Hall  were  the  only 
stockholders,  and  constituted  the  board  of  directors;  that  said 
Hall  was  president,  and  said  Griswold  was  secretary  and 
treasurer  of  said  corporation,  and  that  Griswold  was  present 
at,  and  participated  in,  the  meeting  at  which  resolutions  were 
adopted  directing  Hall,  ai  president,  to  confess  judgment 
against  the  company  in  favor  of  Griswold.  On  this  state  of 
facts  the  plaintiff,  I.  F.  Hill,  cuntends  that  the  directors  be- 
came trustees  of  the  corporate  property  for  the  benefit  of  the 
creditors,  and  could  not  take  advantage  of  their  knowledge 
and  position  to  gain  an  advantage  over  the  other  creditors. 

We  advert  to  the  fact  that  there  appears  to  be  but  two 
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members  of  the  defendant  corporation.  But  for  the  admis- 
sion in  the  answer  we  might  inquire  whether  there  has  been 
such  an  incorporation  as  is  permitted  by  section  677  of  the 
code,  as  this  privilege  is  extended  to  any  number  of  persons 
not  less  than  three.  However,  as  the  answer  admits  that  the 
said  defendant  is  a  corporation  duly  created  by  the  laws  of 
North  Carolina,  we  will  proceed  at  once  to  the  consideration 
of  the  only  question  presented — whether  an  insolvent  corpo- 
ration may^  confess  judgment,  under  the  statute,  to  a  director 
in  the  same,  who  is  also  a  creditor. 

There  may  have  been  a  discussion  at  an  earlier  day  as  to 
the  precise  relation  in  which  a  director  stands  to  the  corpora- 
tion of  which  he  is  an  officer,  whether  an  actual  or  a  quasi 
trustee  for  the  shareholders,  and  in  case  of  the  insolvency  of 
the  corporation,  for  the  creditors  also;  but  there  can  be  no 
doubt  that  he  occupies  a  fiduciary  relation  to  the  company, 
which,  by  virtue  of  his  office,  he  represents  in  the  manage- 
ment *'•  of  its  principal  functions;  neither  can  there  be  any 
doubt  that  the  capital  stock  and  property  of  the  corporation, 
in  case  of  its  insolvency,  constitute  a  fund,  first,  for  the  satis- 
faction of  its  creditors,  and  next  for  the  shareholders.  As  is 
said  by  Mr.  Justice  Miller  in  Sawyer  v.  Hoag,  17  Wall.  610: 
"  Though  it  be  a  doctrine  of  modern  date,  we  think  it  now  well 
established  that  the  capital  stock  of  a  corporation,  especially 
its  unpaid  subscriptions,  is  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  corporation.  And  when  we  consider 
the  rapid  development  of  corporations  as  instrumentalities  of 
the  commercial  and  business  world  in  the  last  few  years,  with 
the  corresponding  necessity  of  adopting  legal  principles  to  the 
new  and  varying  exigencies  of  this  business,  it  is  no  solid  ob- 
jection to  such  a  principle  that  it  is  modern,  for  the  occasion 
for  it  could  not  sooner  have  arisen." 

As  it  is  stated  In  2  Story's  Equity  Jurisprudence,  section 
1252:  "  Perhaps  to  this  same  head  of  implied  trusts  upon  pre- 
sumed intention  (although  it  might  equally  well  be  deemed 
to  fall  under  the  head  of  constructive  trusts  by  operation  of 
law)  we  may  refer  that  class  of  cases  where  the  stock  and 
other  property  of  private  corporations  is  deemed  a  trust  fund 
for  the  payment  of  the  debt  of  a  corporation,  so  that  the  cred- 
itors have  a  lien  or  right  of  priority  of  payment  on  it  in  pref- 
erence to  any  of  the  stockholders  in  the  corporation." 

This  doctrine  was  clearly  stated  by  Mr.  Justice  Story  in 
Wood  V.  DumeVy  8  Mason,  311,  in  1824,  and  has  been  gener- 
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ally  followed  and  announced  in  the  treatises  on  this  branch 
of  the  law  ever  since  that  time:  2  Morawetz  on  Private  Cor- 
porations, sec.  780;  1  Beach  on  Private  Corporations,  sec.  116. 
And  we  are  not  without  authority  in  our  own  court,  for  the 
same  principle  is  very  clearly  stated  in  an  interesting  and 
able  opinion  of  the  late  Mr.  Justice  Davis  in  Marshall  Foundry 
Co.  V.  Killian,  99  N.  C.  501,  6  Am.  St.  Rep.  539.  This  much 
being  established,  we  may  find  the  duty  and  liability  of  the 
director  laid  down  in  the  very  many  and  sometimes  diverse 
decisions  in  the  leading  courts  of  this  country.  As  **'  he  is 
selected  and  intrusted  with  the  management  of  the  affairs  of 
the  corporation,  and  has  charge  of  its  property  and  business, 
it  applies  to  him,  that  '*  whenever  confidence  is  reposed,  and 
one  party  has  it  in  his  power,  in  a  secret  manner,  for  his  own 
advantage,  to  sacrifice  those  interests  which  he  is  bound  to 
protect,  he  will  not  be  permitted  to  hold  any  such  advantage": 
1  Story's  Equity  Jurisprudence,  sec.  323. 

As  a  sequence  to  the  foregoing  propositions,  we  find  "  an 
insolvent  corporation  being  indebted  to  its  officers  and  di- 
rectors; they  executed  the  notes  of  the  corporation  in  their 
own  favor,  and  having  obtained  judgment  by  default  issued 
execution  thereon.  In  the  distribution  of  the  proceeds  of  the 
sherifif's  sale  of  the  personal  property  of  the  corporation:  Held^ 
That  this  conduct  of  the  officers  was  a  fraud  in  law  which 
gave  them  no  preference  over  general  creditors  in  the  distri- 
bution":  Hopkiru^  Appeal^  90  Pa.  St.  69,  cited  as  an  illustra- 
tion under  the  head  of  Liability  of  Directors  for  Fraud:  1 
Lawson's  Rights  and  Remedies,  sec.  343.  In  17  American 
and  English  Encyclopedia  of  Law,  at  page  122,  where  many 
cases  pro  and  con  are  cited,  this  principle  is  evolved  from  the 
weight  of  authorities:  "  It  may  be  stated  as  a  general  rule 
that  directors  of  an  insolvent  corporation  cannot  as  creditors 
of  such  corporation  secure  to  themselves  a  preference.  They 
must  share  ratably  in  the  distribution  of  the  company's 
assets. '' 

In  1  Beach  on  Private  Corporations,  section  241:  '*The  di- 
rectors of  a  company  stand  in  the  same  relation  toward  cred- 
itors of  the  corporation  that  they  do  to  its  shareholders,  being 
trustees  for  the  benefit  of  corporate  creditors  also." 

Mr.  Justice  Davis,  in  Drury  v.  Cross^  7  Wall.  299,  speaking 
of  the  directors  of  a  railroad  company,  says:  "  It  was  their 
duty  to  administer  the  important  matters  committed  to  their 
charge  for  the  mutual  benefit  of  all  parties  interested,  and  in 
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receiving  an  advantage  to  theu^selves  not   common  to  the 
other  creditors,  they  were  guilty  of  a  plain  breach  of  trust." 

^'^^  It  is  true  "that  a  director  of  a  corporation  is  not  pro- 
hibited from  lending  it  moneys  when  they  are  needed  for  it» 
benefit  and  the  transaction  is  open  and  otherwise  free  from, 
blame;  nor  is  his  subsequent  purchase  of  its  property  at  a- 
fair  public  sale  by  a  trustee  under  a  deed  of  trust,  executed 
to  secure  the  payment  of  them,  invalid:  Twin-Lick  Oil  Co.  v* 
Marbury^  91  U.  S.  587.  And  there  would  be  nothing  to 
hinder  a  director  from  loaning  money  and  taking  liens  upon 
the  corporate  property  as  security  for  its  repayment,  and  in 
enforcing  his  lien,  provided  it  was  an  open  and  entirely  fair 
transaction,  but  even  then  it  would  be  looked  upon  with  sua* 
picion,  and  strict  proof  of  its  bona  fides  would  be  required. 

There  are  many  decisions,  however,  which  hold  that,  al» 
though  directors  are  bound  to  discharge  their  duties  prudently^ 
diligently,  and  faithfully,  and  apply  the  assets,  in  case  of  in-^ 
solvency,  for  the  benefit  of  creditors  instead  of  stockholders, 
yet  they  are  not,  technically,  trustees,  nor  bound  to  apply  the 
assets  ratably  among  the  general  creditors.  These  decisions 
hold  that  they  may  not  only  make  a  preference  between  cred- 
itors, but  such  preference  may  be  made  in  their  own  favor  if 
they  be  creditors,  and  in  such  cases  they  must  act  with  the 
utmost  good  faith:  17  Am.  &  Ehg.  Ency.  of  Law,  122,  note. 
This  doctrine  was  held  in  Garrett  v.  Burlington  Plow  Co.j  70 
Iowa,  697,  and  in  a  note  to  this  case  in  59  Am.  Rep.  466,  & 
great  many  cases  are  cited,  all  holding  the  contrary  doctrina 
to  the  case  last  named,  and  sustaining  that  to  which  we  ad* 
here.  And  although  it  appears  from  an  examination  of  some 
of  the  cases  cited  in  the  American  and  English  Encyclopedia^ 
on  this  subject,  that  there  are  very  respectable  and  high  au- 
thorities which  would  seem  to  relieve  directors  from  the 
burden  incident  to  their  trust,  we  cannot  hesitate  to  adopt 
the  views  which  seem  to  us  the  most  consistent  with  the  vir- 
tuous exercise  of  the  confidence  reposed  in  them,  and  hold 
these  fiduciaries  to  the  duty  which  bids  them  put  self-interest 
behind  that  of  the  creditors,  who  have  ^'*  not  the  same  means 
of  information  which  might  enable  them  to  protect  themselves. 

There  are  many  cases  cited  in  the  brief  of  the  plaintiflF'* 
counsel,  and  others  found  in  the  reports  of  the  different  states,^ 
which,  for  lack  of  decisions  in  North  Carolina,  are,  to  us,  per- 
suasive authority.  The  latest  we  have  seen  is  that  of  the 
supreme  court  of  Georgia,  May  2,  1893,  in  Lowry  Banking  Co'- 
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V.  Empire  Lumher  Co.^  17  S.  E.  Rep.  968,  where  the  proper 
distinction  is  made  between  a  mortgage  to  a  director  of  an 
insolvent  corporation  as  an  indemnity  for  liabilities  already 
incurred,  and  one  made  in  the  execution  or  performance  of 
an  agreement  or  undertaking  entered  into  at  or  prior  to  the 
time  when  the  liability  was  incurred.  It  might  be,  in  some 
instances,  greatly  to  the  benefit  of  the  creditors  and  share- 
holders that  directors  should,  in  good  faith,  advance  to  the 
corporation  funds,  upon  security,  to  enable  it  to  carry  out  its 
undertakings. 

To  apply  these  principles  to  the  case  in  hand,  the  defend- 
ant seems  to  be  a  corporation  composed  of  but  two  persona 
or  members,  both  of  whom  are  necessarily  oflBcers  and  direc- 
tors. The  advantage  to  these  persons  in  being  erected  into 
a  corporation  was,  most  probably,  that  they  might  thereby 
avoid,  not  to  say  evade,  personal  liability  for  the  debts  of  the 
concern.  It  fails  of  success  and  becomes  insolvent,  which 
means  that  it  owes  more  than  its  capital  can  pay.  It  holds 
a  meeting,  in  which,  of  course,  both  of  its  members  partici- 
pate, and,  by  a  unanimous  vote,  it  orders  the  one  to  confess 
judgment  in  the  name  of  the  corporation  to  the  other  for  a 
large  amount  of  money  "due  by  note."  Will  this  transaction 
stand  to  the  detriment  of  the  other  creditors  of  the  corpo- 
ration? 

This  is  the  first  case  of  the  kind  which  has  come  before 
this  court  for  determination.  It  is  an  interesting  and  impor- 
tant question.  By  reason  of  the  facility  afiforded  by  the 
statute  for  the  formation  of  private  corporations  much  of  the 
**•  business  of  the  country  and  of  this  state  is  now  being 
transacted  through  such  agencies.  They  ofler  many  ad- 
vantages to  the  stockholders,  and  in  some  respects  they  are 
fraught  with  danger  to  the  public,  unless  they  are  held  within 
the  bounds  of  law  and  equity.  Here  comes  in  the  benefi- 
cence of  that  public  policy  which  places  all  corporations 
under  the  visitation  of  the  courts. 

Can  there  be  any  essential  difference  between  the  principle 
as  applied  to  a  confession  of  judgment  under  the  code  and 
a  mortgage?  Most  of  the  cases  we  have  observed  were  those 
of  mortgages  to  secure  directors  or  other  oflicers  who  were 
creditors  of  their  own  corporations.  In  the  few  cases  which 
have  come  before  this  court  under  section  677  of  the  code, 
notably  in  Davidson  v.  Alexander^  84  N.  C.  621,  it  has  been 
held  that  on  account  of  its  liability  to  abuse,  and  for  the  pur- 
AM.  ST.  KEP.,  Vol.  XXXVIL— 40 
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pose  of  enabling  other  creditors  to  have  the  opportunity  to 
make  full  investigation  if  they  should  so  desire,  the  require- 
ments of  the  statute  should  be  strictly  complied  with.  It 
will  be  observed  that  the  case  of  Sharp  v.  Danville  etc.  R.  R. 
Co.,  106  N.  C.  308,  19  Am.  St.  Rep.  533,  was  the  confession  of 
judgment  by  a  corporation  to  one  of  its  officers,  and  under 
circumstances  calculated  to  excite  inquiry,  if  not  suspicion, 
but  the  appeal  was  from  an  order  made  upon  a  motion  to 
vacate  the  judgment,  where  only  matters  of  irregularity 
could  be  considered.  To  attack  the  same  for  fraud  it  was 
necessary  to  bring  an  independent  action,  as  has  been  done 
in  this  case. 

The  effect  of  a  confession  of  judgment  is  more  expeditious 
in  securing  a  lien,  and  offers  a  more  immediate  means  of 
securing  payment  of  a  debt  by  the  issue  of  execution  and  sale 
of  the  corporate  property  than  that  given  by  a  mortgage, 
for  a  mortgage  made  by  a  corporation  cannot  create  a  pref- 
erence over  antecedent  creditors  until  a  reasonable  time  alter 
registration,  which  is  notice,  has  been  afforded  them  to  pro- 
tect their  rights:  Code,  sees.  685,  1255.  The  preference  is 
attempted  to  be  reached  by  the  confession  *®*  instead  of  by 
a  mortgage.  The  preference  in  this  case  is  to  be  avoided  by 
whatever  means  it  is  sought.  In  holding  that  an  insolvent 
corporation  cannot  prefer  one  of  its  directors,  who  is  also  a 
creditor,  before  other  creditors,  we  are  not  at  variance  with 
the  decision  in  Blalock  v.  Kernersville  Mfg.  Co.f  110  N.  C.  99. 
The  fourth  head-note  in  that  case  is  misleading  when  it  says: 
"A  corporation  has  the  right  to  prefer  a  just  debt  to  one  of  its 
officers  to  those  of  other  creditors."  The  judgment  was  that 
the  debt  of  this  officer  should  be  postponed  until  the  other 
creditors  had  been  paid. 

The  law  is  that  where  a  corporation  is  insolvent  its  capital 
is  a  trust  fund  for  the  payment  of  its  debts.  A  director  cred- 
itor upon  a  debt  theretofore  existing  cannot  take  advantage 
of  his  superior  means  of  information  to  secure  bis  debt  aa 
against  other  creditors. 

Judgment  affirmed.  ___^ 

Corporations. — ^Thb  Dirkotoks  of  an  Insolvknt  Cokporation  Cannot 
Prefkr  Dkbt3  Duk  Them,  as  they  are  trustees  for  the  creditors  of  the  cor* 
poration:  Olney  v.  Oonanieut  Land  Co.,  16  R.  I.  597;  27  Am.  St.  Rep.  767, 
and  note  with  the  cases  collected;  Beach  v.  Miller,  130  111.  162;  17  Am.  St. 
Rep.  291,  and  extended  note.  See  further  the  extended  note  to  Qarrett  r. 
Burlington  Flow  Co.,  69  Am.  Rep.  466-471. 
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LiLES  V,  Rogers. 

[113  North  Casouma,  197.] 

SvBRoaATios  Is  tho  substitution  of  another  person  in  tht  place  of  a  cred- 
itor, lo  that  the  person  in  whose  favor  it  i«  exercised  succeeds  to  the 
right  of  the  creditors  in  relation  to  the  debt.  The  ground  of  relief  does 
not  stand  entirely  upon  the  notion  of  mntual  consent,  either  expressed 
or  implied. 

SoBSOQATioN.— Pbivitt  Is  Not  IN  All  Cases  Nicissart  to  entitle  m  party 
to  subrogation,  but  he  must  have  paid  money  upon  request,  or  as  a 
surety,  or  under  some  compulsion  made  necessary  by  the  adequate  pro* 
tection  of  his  own  rights. 

SuBROOATiOM  Bbtwebn  SURETIES  wiU  not  bo  enforced  if  there  are  several  or 
successive  obligations  of  suretyship  which  are  not  in  substance  and 
nature  for  the  same  thing,  and  have  no  relation  to^  nor  operation  apon, 
each  other. 

flXTBROOATION. — I?  AN  OBLIGATION  IN  FaVOB  OF  A  ChSDITOB  Is  FtTLLT  PaID 

AND  DiscHA&OED  SO  that  he  can  assert  no  further  right  under  it,  n« 
other  person  can  be  subrogated  to  it. 
Subrogation. — 1»  a  Public  Officer  Gives  Separate  Bonds  With  Sure- 
ties, one  for  the  payment  of  the  county  taxes  collected  by  him,  and 
another  for  the  payment  of  the  state  taxes  so  collected,  and  he  uses 
moneys  collected  for  county  taxes  in  payment  of  moneys  collected  by 
him  as  state  taxes,  the  sureties  on  his  bond  to  the  county  cannot  main* 
tain  a  suit  against  the  sureties  on  his  state  bond  to  compel  them  to  re* 
pay  the  moneys  thus  paid  into  the  state  treasury  out  of  the  county 
taxes.  Thft  payment  to  the  state  treasurer  satisfied  the  bond  of  the 
state,  and  therefore  the  sureties  on  the  bond  of  the  county  cannot  be 
subrogated  to  the  rights  of  the  state  on  the  bond  taken  for  its  protection. 

Jones,  and  Battle  and  Mordecai^  for  the  plaintififs. 

Busbee  and  Busbee,  Batchelor  and  Deveretia:,  and  J.  C.  £. 
Harris  for  the  defendants. 

*'*  Shepherd,  C.  J.  This  case  comes  before  us  on  de- 
murrer to  the  complaint,  from  which  it  appears  that  the  de- 
fendant Rogers,  as  sheriflF  of  the  county  of  Wake,  executed 
three  bonds  to  the  state,  one  conditioned  upon  the  payment 
and  collection  of  county  taxes,  one  conditioned  upon  the  pay- 
ment and  collection  of  state  taxes,  and  the  other  conditioned 
upon  the  due  execution  of  process,  etc.  It  further  appears 
that  the  sheriff,  being  engaged  in  the  collection  of  said  taxes, 
used  a  part  of  the  money  collected  by  him  as  county  taxes 
in  his  settlement  of  the  state  taxes  with  the  state  treasurer, 
but  it  is  not  alleged  that  the  state  treasurer  or  the  defendant 
sureties  to  the  state  tax  bond  had  any  knowledge  whatever 
of  the  misapplication  of  the  said  money.  This  action  is 
brought  by  the  sureties  on  the  county  tax  bond  against  the 
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sureties  on  the  state  tax  bond,  and  the  prayer  is  that  thfr 
defendants  be  required  to  "refund"  to  the  plaintiffs  the  sum 
of  twenty-seven  hundred  dollars,  the  amount  misapplied  by 
the  said  sheriflF. 

Conceding  for  the  purposes  of  the  argument  that  the  sher- 
iff held  the  money  in  the  character  of  a  trustee,  it  is  very 
plain  that  it  cannot  be  followed  into  the  hands  of  the  defend- 
ant sureties,  as  it  does  not  appear  that  any  part  of  the  said 
money  ever  came  into  their  possession.  In  the  absence, 
therefore,  of  any  averment  connecting  them  with  the  alleged 
breach  of  trust,  their  liability,  if  any,  must  result  from  their 
contractual  relations  with  the  state.  It  is  only  through  this 
medium  that  the  plaintiffs  can  look  for  relief,  and  hence  it  i& 
insisted  that  they  are  entitled  to  recover  upon  the  principle  of 
subrogation. 

***  Subrogation  is  the  substitution  of  another  person  in  the 
place  of  a  creditor,  so  that  the  person  in  whose  favor  it  is  ex- 
ercised succeeds  to  the  rights  of  the  creditor  in  relation  to 
the  debt:  Sheldon  on  Subrogation,  sec.  1.  The  doctrine  is 
distinctly  a  creature  of  equity,  and  the  ground  of  relief  does 
not  stand  entirely  upon  the  notion  of  mutual  consent,  either 
expressed  or  implied:  Brinson  v.  ThomaSy  2  Jones'  Eq.  414;  67 
Am.  Dec.  224;.  1  Story's  Equity  Jurisprudence,  472;  Beach'a 
Modern  Equity  Jurisprudence,  797.  The  principle  is  applied 
where  the  person  claiming  its  benefit  has  been  compelled  to 
pay  the  debt  of  a  third  person  in  order  to  protect  his  own 
rights  or  to  save  his  own  property.  Accordingly  it  has  been 
held  that  the  sureties  on  the  ofl&cial  bond  of  an  insolvent 
sheriff,  who  had  been  compelled  to  pay  money  collected  by  a 
defaulting  deputy,  may  recover  of  the  sureties  on  a  bond  given 
to  the  sheriff  by  the  deputy,  conditioned  upon  the  faithful 
performance  of  his  duties:  Brinson  v.  Thomas,  2  Jones'  Eq. 
414;  67  Am.  Dec.  224.  The  doctrine  applies  also  for  the 
benefit  of  a  purchaser  who  has  extinguished  an  encumbrance 
upon  the  estate  which  he  has  purchased;  of  a  co-obligor  or 
surety  who  has  paid  the  debt  which  ought  to  have  been  met  by 
another,  and  in  other  cases  of  a  similar  character  to  be  found 
in  the  reports  and  text-books.  While  it  is  true  that  privity 
is  not  in  all  cases  necessary,  still,  to  entitle  one  to  relief  he 
"  must  have  paid  the  money  upon  request  or  as  surety,  or 
under  some  compulsion  made  necessary  by  the  adequate  pro- 
tection of  his  own  right":  Beach's  Modern  Equity  Jurispru- 
dence, 801.      It  has  therefore  been   held  that  if  several  or 


Sept.  1893.]  L1LE8  V.  Rogers.  629 

successive  obligations  of  suretyship  be  not  in  substance  and 
nature  for  the  same  thing,  and  have  no  relation  to,  nor  opera- 
tion upon,  each  other,  the  doctrine  of  subrogation  cannot  b« 
invoked:  Langford  v.  Perrin,  5  Leigh,  552. 

Tested  by  these  general  principles  it  would  seem  that  the 
plaintiffs  are  not  entitled  to  the  relief  prayed  for,  since  it  is 
not  pretended  that  they  or  anyone  pursuant  to  their  directions 
have  actually  paid  any  money  for  the  benefit  of  the  ****  de- 
fendant sureties,  or  that  by  reason  of  their  contractual  obli- 
gations or  otherwise  they  were  in  any  manner  compelled  to 
do  so.  Extending  to  them,  however,  the  doctrine  insisted 
upon,  let  us  consider  whether  it  can  aid  them  in  the  present 
action. 

As  soon  as  the  surety  has  paid  the  debt,  an  equity  arises 
in  his  favor  to  have  all  of  the  securities  which  the  creditor 
holds  against  the  principal  debtor  transferred  to  him,  and  to 
avail  himself  of  them  as  fully  as  the  creditor  could  have  done. 
The  securities  referred  to  do  not  include  those  which  are  ex- 
tinguished by  the  payment  of  the  debt,  such  as  the  bond  se- 
curing such  principal  debt,  and  unless  the  surety  procures  it 
to  be  assigned  for  his  benefit  to  a  third  person^  it  is  utterly 
extinguished,  both  at  law  and  in  equity,  and  he  becomes  a 
simple  contract  creditor:  Briley  v.  Sugg^  1  Dev.  &  B.  Eq.  366; 
30  Am.  Dec.  172;  Sherwood  v.  Collier,  3  Dev.  380;  24  Am. 
Dec.  264;  Hodges  v.  Armstrong,  3  Dev.  253;  Tiddyy.  Harris, 
101  N.  C.  589.  And  entitled  to  be  subrogated  only  in  respect 
to  the  collateral  securities  taken  and  held  by  the  creditor: 
McCoy  y.  Wood,  70  N.  C.  125.  Indeed  the  whole  doctrine  of 
subrogation  is  predicated  entirely  upon  the  discharge  of  the 
original  obligation:  Sheldon  on  Subrogation,  sec.  1;  and 
Beach's  Modern  Equity  Jurisprudence,  798.  This  principle  is 
well  established  in  this  state,  and  is  fully  sustained  by  the 
English  decisions  prior  to  the  enactment  of  the  Mercantile 
Law  Amendment  Act,  19  &  20  Vict.  Thus  in  Copes  v.  Mid- 
dleton,  1  Turn.  &  R.  231,  Lord  Eldon  said:  *'The  general  rule 
therefore  must  be  qualified  by  considering  it  to  apply  to  such 
securities  as  continue  to  exist,  and  do  not  get  back  upon  pay- 
ment to  the  person  of  the  principal  debtor.  In  the  case,  for  in- 
stance, wherein,  in  addition  to  the  bond,  there  is  a  mortgage 
with  a  covenant  on  the  part  of  the  principal  debtor  to  pay  the 
money,  the  surety  paying  the  money  would  be  entitled  to  say, 
*I  have  lost  the  benefit  of  the  bond,  but  the  creditor  has  a  mort- 
gage, and  I  have  a  right  to  the  benefit  of  the  mortgaged  estate 
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which  has  not  got  back  to  the  debtor.* "  So  also  Lord 
Brougham  in  *®*  Hodgson  v.  Shaw,  3  Mylne  &  K.  190,  ob- 
serves: "Thus  the  surety  paying  is  entitled  to  every  remedy 
which  the  creditor  has.  But  can  the  creditor  be  said  to  have 
any  specialty  or  any  remedy  on  any  specialty  after  the  bond 
has  gone  by  payment  7"  So  it  is  said  by  Beach,  supra,  811: 
"It  was  formerly  (prior  to  the  act  above  mentioned)  the  rule 
in  England  that  a  surety  could  have  no  right  of  subrogation 
to  such  securities  as  were  extinguished  by  the  payment  of  the 
debt,  such  as  the  bond  securing  the  principal  debt." 

While  many  of  the  American  courts  have  conformed  their 
rulings  upon  this  subject  to  the  principle  declared  by  the  act 
of  Victoria,  supra,  this  court  and  the  courts  of  Alabama,  Ver- 
mont, and  perhaps  other  states,  continue  to  follow  the  original 
doctrine  as  declared  by  the  courts  of  England,  the  only  modi» 
fication  of  the  rule  in  North  Carolina  being  in  favor  of  a 
surety  who  has  paid  the  debt  of  a  deceased  principal:  Rev. 
Code,  c.  110;  Code,  sec.  2096.  According  to  these  principles 
the  bond  to  which  the  defendants  were  sureties  was  discharged 
by  the  payment  and  settlement  made  with  the  state  treasurer^ 
and  cannot  be  revived  in  favor  of  the  plaintifiFs. 

It  is  further  to  be  observed  that  the  party  for  whose  benefit 
the  doctrine  of  subrogation  is  invoked  and  exercised  can  ac- 
quire no  greater  rights  than  those  of  the  party  for  whom  he 
is  substituted,  and  if  the  latter  had  not  a  right  of  recovery 
the  former  can  acquire  none:  Sheldon  on  Subrogation,  sec.  6; 
Clark  V.  Williams,  70  N.  C.  679.  Could  the  state,  after  the 
settlement  with  the  sheriflf  of  the  state  taxes,  have  revived  the 
liability  of  the  defendants  by  refunding  the  money?  The 
answer  to  this  question  depends  upon  whether  the  money 
could  have  been  recovered  of  the  state,  and  it  is  settled  by 
abundant  authority  that,  in  the  absence  of  notice  of  the  mis- 
application, no  such  recovery  could  have  been  had.  Where 
a  trustee  illegally  transfers  trust  funds  it  is  essential  to  their 
recovery  that  the  person  receiving  them  should  have  taken 
them  with  *"*  actual  notice,  or  under  such  circumstances  a» 
would  put  him  upon  inquiry:  Bunting  v.  Ricks,  2  Dev.  &  B, 
Eq.  130;  32  Am.  Dec.  699;  Loekhart  v.  Philips,  1  Ired.  Eq. 
342;  Gray  v.  Armistead,  6  Ired.  Eq.  74;  Polk  v.  Robinson,  7 
Ired.  Eq.  235.  In  the  present  case  there  was  no  notice,  either 
actual  or  constructive,  and  a  settlement  was  made  in  consid- 
eration of  the  payment.  This  settlement  had  the  effect  of 
discharging  the  defendant  sureties,  and  the  state  having,  oa 
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the  faith  of  the  payment,  parted  with  its  security,  could  havo 
resisted  a  recovery.  If  this  be  so,  it  could  not  voluntarily 
refund  the  money  and  recover  of  the  defendants.  The  state, 
therefore,  having  no  right  to  recover  of  the  defendants,  there 
is  nothing  to  which  the  plaintiffs  can  be  subrogated. 

Suppose  the  defendant  Rogers  had  borrowed  money  from  a 
bank,  and  given  these  defendants  as  sureties  on  the  note,  and 
when  the  note  matured  he  had  paid  it  with  county  funds  in 
his  hands,  without  the  knowledge  of  the  bank  or  of  the  de- 
fendants, could  the  sureties  on  the  county  tax  bond  of  Rogers 
have  recovered  of  sureties  to  the  note  which  had  thus  been 
discharged?  Very  clearly  not,  and  such  a  case  differs  in 
nothing,  we  think,  from  the  case  before  us.  This  may  appear 
to  be  very  hard  on  the  plaintiffs,  but  it  is,  we  hear,  a  common 
practice  for  sheriffs  to  settle  with  the  state  out  of  the  county 
tax  funds,  and  it  is  better  that  sureties  who  assume  such  risks 
should  suffer  by  reason  of  the  unfaithfulness  of  their  princi- 
pals than  that  the  court,  in  the  effort  to  extricate  them,  should 
disregard  well-settled  principles  and  introduce  uncertainty 
and  confusion  into  the  administration  of  the  laws. 

After  a  careful  consideration  of  the  case  we  are  unable  to 
see  how  this  action  can  be  maintained.  The  judgment  of  his 
honor,  therefore,  must  be  affirmed. 


SuBBOOATiON — What  Is — Privitt,  WHETHER  Necessart. — Subrogation 
is  the  substitution  of  another  person  in  the  place  of  a  creditor,  so  that  the 
person  substituted  will  sncceed  to  all  the  rights  of  the  creditor  with  refer- 
ence to  the  debt  due  him.  It  is  independent  of  any  contractual  relations, 
and  includes  every  instance  in  which  one  party  is  required  to  pay  a  debt  for 
which  another  is  primarily  answerable,  and  which  in  equity  and  good  con- 
science ought  to  be  discharged  by  the  latter:  Johnsons.  Barrett,  117  Ind. 
551;  10  Am.  St.  Rep.  83,  and  note;  Forrest  Oil  Company's  Appeal,  118  Pa. 
St.  138;  4  Am.  St  Rep.  584,  and  note;  Ehnmert  v.  Thompson,  49  Minn.  386; 
32  Am.  St  Rep.  566;  Spaulding  t.  Harvey,  129  Ind.  106;  28  Am.  St.  Rep. 
176,  and  note.     See  also  the  note  to  JtowUtt  v.  Orieve,  18  Am.  Deo.  297. 
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Borden  v.  Eichmond  and  Danville  Et.  Co. 

[118  NoBTH  Casolima,  670.] 

Contract — Mistakb.— A  Paktt  to  a  Contbact  Cannot  Avoid  it  on  th« 
ground  that  be  made  a  mistake  where  there  had  been  no  misrepresenta- 
tion, and  there  is  no  ambiguity  in  the  terms  of  the  contract,  and  the 
other  contractor  has  no  notice  of  sach  mistake,  and  acts  in  perfect  good 
faith.     A  unilateral  error  does  not  avoid  a  contract. 

Contract.— Thb  Mistake  or  the  Aoknt  oj  a  Railway  Corporation  in 
contracting  to  carry  cotton  at  a  price  specified,  cansed  by  a  telegram 
from  his  superior  officer  being  incorrectly  transmitted,  does  not  entitle 
his  principal  to  be  released  from  the  contract^  nor  from  paying  damage* 
resulting  from  its  breach. 

Action  to  recover  damages  for  the  refusal  of  the  defendant 
to  ship  five  hundred  bales  of  cotton  for  sixty-nine  and  one- 
half  cents  per  one  hundred  pounds.  The  contract  for  such 
shipment  was  made  by  the  defendant's  local  agent  in  conse- 
quence of  a  telegram  received  by  him  from  his  superior  oflBcer 
stating  that  such  contract  might  be  made  at  the  rate  speci- 
fied, whereas  the  telegram  as  written  stated  the  price  to  be 
eighty-nine  and  one-half  cents.  The  plaintiflF  was  not  aware 
of  the  mistake  in  transmitting  the  telegram  and  acted  in  good 
faith  in  accepting  the  terms  offered  by  it.  The  defendant 
asked  that  the  jury  be  instructed  that,  because  of  the  mistake, 
there  was  no  coming  together  of  the  minds  of  the  parties,  and 
therefore  no  contract.  This  request  was  refused,  and  the  jury 
found  in  favor  of  the  plaintiflf. 

Haywood  and  Haywood,  for  the  defendant. 

*'"  BuRWELL,  J.  It  is  conceded  that  the  local  agent  of  the 
defendant  at  Goldsboro  made  a  written  oflFer  to  ship  for  the 
plaintiff  five  hundred  bales  of  cotton  to  Liverpool  in  Novem- 
ber, 1891,  and  that  the  said  agent  was  authorized  to  make 
such  a  proposal  on  the  part  of  the  defendant,  and  that  plain- 
tiflF at  once  accepted  this  oflfer,  his  acceptance  being  also  in 
writing.  Furthermore,  it  seems  to  be  conceded  that  the  said 
agent  plainly  and  unequivocally  expressed  what  he  under- 
stood to  be  the  price  to  be  charged  by  the  defendant  company 
for  the  transportation  of  the  cotton,  and  there  was  no  mis- 
understanding between  the  plaintiff  and  the  agent  as  to  any 
of  the  terms  of  the  alleged  contract. 

Now  it  is  evident  that,  if  the  agent  is  considered,  not  as  the 
mere  mouthpiece  of  the  defendant  corporation,  through  whom 
the  intention  of  its  higher  ofiicers  in  this  matter  was  to  be 
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fiimply  communicated  to  the  plaintiflF,  but  as  its  authorized 
contracting  agent — its  alter  ego  in  this  affair — there  was  no 
error  or  mistake  at  all.  much  less  one  that  would  prevent  the 
written  proposal  and  its  written  acceptance  from  constituting 
a  valid  contract,  by  the  plain  terms  of  wliich  each  party 
would  be  bound.  In  this  view  of  the  matter  there  was  no  vari- 
ance between  the  intention  of  the  defendant  and  the  *''*  ex- 
pression of  that  intention.  The  contracting  agent  expressed 
in  unequivocal  language  exactly  what  he  intended  to  express. 
The  plaintiff"  accepted  the  offer  thus  made  to  him.  The  de- 
fendant cannot  escape  liability  on  this  contract  by  asserting 
that  its  agent  would  not  have  so  conducted  himself  if  he  had 
known  at  that  time  what  he  was  afterwards  informed  of.  And 
it  might  well  be  insisted  on  the  part  of  the  plaintiff'  that,  in 
the  absence  of  notice  to  the  contrary,  he  had  a  right  to  assume 
that  that  agent  had  power  to  act  for  his  principal  in  this 
matter,  and  that  defendant  should  not  be  allowed  to  dispute 
that  authority. 

Passing  by  that  question  and  assuming,  for  the  sake  of 
argument,  that  the  local  agent  at  Goldsboro  was  the  mere 
mouthpiece  or  spokesman  of  the  defendant  in  this  matter, 
and  that  plaintiff"  knew  this  fact,  then  we  have  here  a  vari- 
ance between  the  intention  of  the  proposer  (the  defendant) 
and  the  expression  of  that  intention.  There  was  an  error  in 
the  expression  of  the  defendant's  intention,  but  that  error 
was  unknown  to  the  plaintiff.  He  had  no  good  reason  to 
suspect  that  the  writing  submitted  to  him  did  not  correctly 
express  the  intention  of  the  defendant.  He  did  not  "  snap 
up"  an  offer  which  he  knew  or  suspected  was  erroneously 
expressed.  He  merely  accepted  a  plainly  expressed  proposi- 
tion. In  the  view  of  the  matter  we  are  now  taking,  the 
question,  then,  is:  If,  in  the  expression  of  the  intention  of  one 
of  the  parties  to  an  alleged  contract,  there  is  error,  and  that 
«rror  is  unknown  to  and  unsuspected  by  the  other  party,  is 
that  which  was  so  expressed  by  the  one  party  and  agreed  to 
by  the  other  a  valid  and  binding  contract,  wliich  the  party 
not  in  error  may  enforce?  The  law  is  well  settled,  says  Mr. 
Lawson  in  his  work  on  contracts,  section  206,  that  a  man  is 
bound  by  an  agreement  to  which  he  has  expressed  his  assent 
in  unequivocal  terms,  uninfluenced  by  falsehood,  violence  or 
oppression,  and  it  judges  of  an  agreement  between  two  per- 
sons exclusively  from  those  expressions  of  their  intention 
which  '^^''  are  communicated  between  them.     And  Wharton, 
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in  his  work  on  the  same  subject,  section  196,  quotes  from 
Tamplin  v.  JameSj  L.  R.,  15  Ch.  Div.  215,  this  general  rule, 
as  he  denominates  it:  "Where  there  has  been  no  misrepre- 
sentation, and  where  there  is  no  ambiguity  in  the  terms  of 
the  contract,  the  defendant  cannot  be  allowed  to  evade  th© 
performance  of  it  by  the  simple  statement  that  he  has  made 
a  mistake.  But,"  he  adds,  "  where  a  proposal  evidently  con- 
tains a  mistake,  an  acceptor,  by  snapping  at  it,  will  not  b© 
permitted  to  take  advantage  of  the  mistake." 

In  section  202  a  he  announces  the  rule  thus:  "A  unilateral 
mistake  of  expression  of  one  party  cannot  be  set  up  by  hira 
as  a  ground  for  rescinding  a  contract  or  for  resisting  its  en- 
forcement, when  his  language  was  accepted  by  the  other  party 
in  its  natural  sense.  But  when  the  blunder  made  by  the  pro- 
poser is  obvious,  an  acceptor  will  not  be  allowed,  by  catching 
it  up,  to  take  an  unfair  advantage."  An  essential  bilateral 
error  as  to  the  nature  of  a  contract  avoids  it,  if  based  upon 
such  error,  but  a  unilateral  error  will  not  have  that  eflfect: 
Bishop  on  Contracts,  sees.  701  and  702.  "  It  would  open  th© 
door  to  fraud  if  such  a  defense  was  to  be  allowed.  It  is  said 
that  it  is  hard  to  hold  a  man  to  a  bargain  entered  into  under  a 
mistake,  but  we  must  consider  the  hardship  on  the  other  side": 
Tamplin  v.  James,  L.  R.  15  Ch.  Div.  215.  We  must  consider 
also  that  "  one  of  the  remarkable  tendencies  of  the  English 
common  law  upon  all  subjects  of  a  general  nature  is  to  aim 
at  practical  good  rather  than  theoretical  perfection,  and  to 
seek  less  to  administer  justice  in  all  possible  cases  than  to 
furnish  rules  which  shall  secure  it  in  the  common  course  of 
human  business":  1  Story's  Equity  Jurisprudence,  sec.  111. 

We  think,  therefore,  that  all  evidence  in  regard  to  plaintiff's 
purchase  of  the  cotton  was  irrelevant.  He  had  a  valid  con- 
tract for  its  shipment  at  sixty-nine  and  one-half  cents.  His 
rights  thereunder  could  not  be  affected  by  a  notice  that  the 
defendant's  agent  had  been  misinformed,  as  we  have  seen. 

*''*  Hence,  we  need  not  consider  the  exception  taken  by  th» 
defendant  to  the  admission  or  exclusion  of  evidence  relating 
to  that  part  of  the  controversy.  Under  the  law,  as  we  hold  it 
to  be,  it  being  admitted  that  the  plaintiff  had  been  required 
to  pay  more  than  the  contract  price  for  the  shipment  of  his 
cotton,  he  was  entitled,  as  his  honor  held,  to  recover  the  dif- 
ference between  the  sum  so  paid  and  the  contract  price. 

Affirmed. 
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JODGE  Clare  dissented.  He  said  that  the  evidence  was  not  controverted, 
that  the  local  agent  did  not  have  authority  to  quote  freight  rates,  and  that 
the  general  agent  in  Richmond  in  reply  to  an  inquiry  from  the  local  agent 
quoted  the  rate  of  eighty-nine  and  one-balf  cents,  but  by  some  error  in  the 
transmission  by  telegraph,  the  message  received  by  the  local  agent  stated 
the  rate  to  be'sixty-nine  and  one-half  cents,  and  he  so  informed  the  plaintiff; 
that  if  the  defendant  was  liable  for  anything  as  a  consequence  of  this  mis- 
take, it  was  only  to  the  extent  that  the  plaintifif  had  been  misled  and  dam* 
aged  by  having  acted  upon  it  before  the  mistake  was  corrected;  that  as  • 
matter  of  fact,  it  was  corrected  promptly  and  as  soon  as  the  defendant's  gen« 
eral  agent  had  notice  of  it.  The  judge  summed  up  his  final  conclusions  as 
follows:  "Whatever  damage  the  plaintiff  sustained  by  the  mistake  in  relay- 
ing the  message,  the  principal,  the  defendant  company,  is  liable  for,  bnt  not 
for  a  breach  of  a  contract,  since  that  agent  could  not  make  a  contract,  if  h« 
had  offered  to  do  so,  and  certainly  could  not  by  making  a  mistake.  In  re- 
laying the  message  he  inadvertently  took  or  transmitted  six  dots  ( ), 

the  telegraphic  marks  for  six,  instead  of  a  dash  and  four  dots  ( —  ....), 
the  sign  for  eight.  The  mistake  of  a  dash  for  two  dots,  was,  so  to  speak,  a 
lapsus  penncB  on  his  part.  It  was  no  mistake  on  the  part  of  the  contracting 
agent.  The  learning  about  unilateral  mistakes  has,  therefore,  no  bearing, 
for  there  was  no  mistake  on  either  side  to  the  contract.  The  two  sides  sim- 
ply never  agreed.  The  defendant  offered  eighty-nine  and  one-half  cents,  the 
plaintiffs  thought  they  were  accepting  sixty -nine  and  one-half  cents." 

Mistake  of  Fact  in  Contract — When  Not  Relievkd  From. — Ignorance 
of  a  stipulation  in  a  contract  is  no  ground  for  relief  against  the  stipulation, 
where  there  is  no  evidence  that  the  party  was  deceived  or  misled  by  any  mis- 
representation or  concealment  of  the  fact,  and  his  mistake  must  be  ascribed 
to  his  carelessness  or  inattention:  Robertson  v.  Smith,  11  Tex.  211;  60  Am.  Dec. 
234;  Belt  v.  Meken,  2  Cal.  159;  56  Am.  Dec.  329,  and  note;  Roundy  t.  Kent,  76 
Iowa,  662;  Chute  v.  Quinq/,  156  Mass.  189;  Serrell  ▼.  Rothstein,  49  N.  J.  Eq. 
385;  Juzan  v.  Toulmin,  9  Ala.  662;  44  Am.  Dec.  448,  and  note;  Perldnt  t. 
Gay,  3  Serg.  &  R.  327;  8  Am.  Dec.  653.  See  also  the  extended  note  to  Mik$ 
T.  Steven*,  45  Am.  Dec  631. 
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[lis  NoBTH  Carolina,  688.] 

Carriers  of  Livestock  Mat  Contract  With  Shippers  That,  ab  a 
Condition  Precedent  to  their  right  to  recover  damages  for  loss  or  in- 
jury to  such  stock,  they  will  give  notice  in  writing  of  their  claim,  to 
some  officer  of  the  company,  or  its  nearest  station  agent,  before  snch 
stock  shall  be  removed  from  the  place  of  destination,  or  from  the  place 
of  delivery  of  the  same,  and  before  such  stock  is  mingled  with  other 
stock. 

Carrier  of  Livestock  Is  Not  Required  to  Hats  Vehicles  Strono 
Enough  to  withstand  the  struggles  of  unruly  and  vicious  stock.  It  is 
sufficient  for  the  carrier  to  furnish  cars  suitable  for  the  safe  conveyance 
of  ordinary  animals  of  the  class  contracted  to  be  conveyed. 

Action  for  damages  for  injuries  to  livestock  while  being 
transported  on  the  defendant's  cars.     By  defendant's  bill  of 
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lading  it  was  stipulated  that  the  plaintiff,  in  consideration  of 
reduced  rates  for  transportation,  agreed  to  assume  the  risks 
of  the  animals  being  wild,  unruly,  or  weak,  or  maiming  by 
each  other  or  themselves,  and  that  plaintiflF  would,  as  a  con- 
dition precedent  to  his  right  to  recover  any  damages  for  loss 
or  injury  to  his  stock,  give  notice  in  writing  of  his  claim,  to 
some  officer  of  the  company,  or  its  nearest  station  agent,  be- 
fore the  removal  of  the  stock  from  the  place  of  destination 
mentioned  in  the  bill  of  lading,  or  from  the  place  of  delivery 
to  the  shipper,  and  before  the  stock  is  mingled  with  other 
stock.  The  court  charged  the  jury  that,  it  was  the  common- 
law  duty  of  the  carrier  to  safely  carry  and  deliver  freight,  and 
nothing  would  excuse  this  duty,  except  the  act  of  God  or  the 
public  enemy;  that  this  duty,  however,  might  be  waived  by 
special  contract,  provided  its  provisions  were  reasonable  and 
proper,  but  that  the  provisions  requiring  the  notice  of  the 
claim  of  loss  to  be  given  in  writing  before  the  removal  of  the 
stock  or  their  mixture  with  other  stock  was  not  reasonable, 
and  was  therefore  void.  Also  that  it  was  the  duty  of  the  de- 
fendant to  furnish  good  and  safe  cars  for  the  transportion  of 
the  stock,  and  that  if  it  failed  to  do  so  it  was  liable;  that  it 
was  required  to  furnish  a  car  that  would  resist  the  pawing  of 
animals  confined  in  it,  and  also  their  kicking,  and  was  liable 
if  it  failed  to  do  so,  notwithstanding  the  special  contract  entered 
into  with  the  plaintiff.  The  court  further  instructed  the  jury 
that  it  was  the  duty  of  the  company  to  provide  suitable  cars 
for  transporting  livestock,  which  must  be  of  sufficient  strength 
to  resist  the  struggles  of  the  stock,  and  that  the  defendant 
was  liable  for  the  loss  occasioned  by  its  neglect  in  this  regard, 
though  the  animals  were  vicious  and  unruly,  because  it  was 
within  the  defendant's  power  to  provide  cars  which  were  ao 
tually  and  absolutely  sufficient.  Verdict  and  judgment  for 
the  plaintiff.     Defendant  appealed. 

S.  A.  Woodardf  for  the  plaintiff. 
C  B.  Aycock,  for  the  defendant. 

**•  BuRWELL,  J.  The  relation  between  the  parties  to  this 
action  is  not  that  of  a  common  carrier  towards  a  shipper  of 
freight  who  had  chosen  to  pay  the  usual  tariff  charges,  and 
stand  upon  his  rights,  and  hold  the  carrier  to  the  perform- 
ance of  his  duty  under  all  the  strict  requirements  of  the  com- 
mon law.  It  was  his  privilege  to  demand  of  the  carrier  the 
shipment  of  his  stock  under  those  somewhat  stringent  but  not 
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unjust  conditions.  He  has  chosen  not  to  avail  himself  of  this 
privilege,  and  thus  put  his  animals  under  the  safeguard  *•* 
established  by  the  law  for  the  protection  of  those  whose  prop- 
erty comes  to  the  possession  of  a  common  carrier  for  trans- 
portation, but  rather,  for  a  valuable  consideration,  to  waive 
this  right  of  privilege,  and  allow  the  defendant  to  assume 
simply  the  relation  of  a  carrier  of  stock  under  a  special  con- 
tract which,  no  fraud  or  imposition  being  alleged,  must  be 
interpreted  according  to  the  ordinary  rules  of  construction, 
and  its  provisions  enforced,  unless  they  are  unreasonable  and 
unjust — "if  they  are  not  in  conflict  with  sound  legal  policy": 
Express  Co.  v.  Caldwell,  21  Wall.  264. 

Among  other  stipulations  contained  in  the  contract  was 
one  by  which  the  plaintiff  agreed,  in  consideration  of  the  re- 
duced rates  granted  "  as  a  condition  precedent  to  his  right  to 
recover  any  damages  for  loss  or  injury  to  said  stock,"  that  he 
would  "  give  notice  in  writing  of  his  claim  thereof  to  some 
oflBcer  of  said  company  or  its  nearest  station  agent  before  said 
stock  is  removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  the  delivery  of  the  same  to  said 
party  of  the  second  part,  and  before  such  stock  is  mingled 
with  other  stock."  It  seems  to  us  that  this  condition,  im- 
posed upon  the  plaintiff  by  a  contract  of  his  own  making, 
founded  upon  a  valuable  consideration  moving  to  him,  con- 
travenes no  sound  legal  policy,  and  is  not  unreasonable.  It 
is  not  in  any  sense  a  stipulation  that  the  defendant  carrier 
shall  be  exempted  from  the  effects  of  its  negligence  or  the 
negligence  of  its  servants  in  the  performance  of  those  duties 
towards  the  plaintiff  assumed  in  the  contract;  nor  is  it  a  re- 
quirement that  any  injury  that  has  been  done  to  plaintiff's 
stock  while  in  defendant's  care  under  the  terms  of  the  bill  of 
lading  shall  be  adjusted  in  the  presence  of  an  officer  of  the 
defendant  company  before  the  property  is  removed  from  the 
station,  and  hence  the  case  of  Capehart  v.  Seaboard  etc.  R.  R. 
Co.,  81  N.  C.  438,  31  Am.  Rep.  505,  has  no  application  here. 
We  have  no  stipulation  at  all  as  to  the  fixing  of  the  amount 
of  damage  done  to  plaintiff's  property,  but  simply  an  agree- 
ment that  he  will,  ***  when  about  to  take  his  animals  from 
the  cars  or  yard  of  the  defendant,  notify  the  company  in  writ- 
ing, if,  upon  a  reasonable  examination,  he  is  able  to  detect 
any  damage  done  them.  Owing  to  the  nature  of  the  prop- 
erty intrusted  to  the  carrier,  the  difficulty  of  identifying  each 
animal,  and  the  terms  of  the  contract  as  regards  such  damage 
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us  might  be  inflicted  by  the  animals  on  one  another,  or  might 
come  to  them  without  any  fault  on  the  part  of  the  defendant, 
it  seems  to  us  indeed  very  reasonable  that  the  defendant's 
agents  should  have  an  opportunity  then  and  there  to  examine 
the  stock  and  ascertain,  if  they  can,  the  cause  and  the  extent 
of  the  damage.  We  have  been  cited  to  no  authority  which, 
upon  examination,  seems  to  hold  that  such  requirement,  un- 
der the  circumstances,  is  unreasonable.  Rice  v.  Kansas  Pae. 
Ry.  Co.y  63  Mo.  314;  Goggin  v.  Kansas  Pac.  Ry.  Co.,  12  Kan. 
416,  and  other  cases,  seem  fully  to  sustain  the  view  we  take 
of  the  matter,  and  to  show  that  there  was  error  in  the  charge 
that  the  stipulation  was  not  reasonable,  and  was  void. 

It  is  stated  in  the  case  that  his  honor  gave  the  jury  the  fol- 
lowing instruction,  which  was  excepted  to:  **  It  is  the  duty 
of  the  defendant  company  to  provide  suitable  cars  for  trans- 
porting livestock.  The  car  must  be  sufficiently  strong  to 
resist  the  struggles  of  the  stock,  and  the  company  is  liable  for 
loss  occasioned  by  its  neglect  in  this  regard,  in  spite  of  the 
fact  that  the  animals  are  vicious  and  unruly,  upon  the  prin- 
ciple that  it  is  within  its  power  to  provide  those  which  are 
actually  and  absolutely  sufficient." 

There  was  error  here  also,  we  think,  for  while  it  may  be 
the  duty  of  a  carrier  that  undertakes  to  ship  livestock  to  pro- 
vide cars  strong  enough  to  safely  transport  animals  that  are 
ordinarily  unruly,  the  law  does  not  impose  upon  it  so  hard  a 
task  as  to  detect  that  some  of  them  are  vicious,  and  act  accord- 
ingly. The  vehicle  must  be  suitable  for  the  safe  conveyance 
of  ordinary  animals  of  the  class.  It  is  not  required  that  it 
shall  be  strong  enough  to  withstand  the  •••  struggles  of  some 
of  that  class  that  may  be  not  only  unruly  but  vicious. 

As  there  must  be  a  new  trial  for  the  error  mentioned,  w« 
omit  consideration  of  other  exceptions  taken  by  defendant. 

New  trial.  ^^ 

Carbiers  ot  LrvBSTOCK— Dtttt  to  Publish  Suttablk  Cabs. — A  railroad 
company  nndertaking  to  transport  livestock  ia  boand  to  furnish  suitable  and 
safe  cars,  and  is  responsible  for  any  loss  arising  from  a  neglect  of  doty  in  this 
particular:  Peters  v.  New  Orleans  etc  B.  R.  Co.,  16  La.  Ann.  222;  79  Am. 
Dec.  578,  and  note.  It  is  bound  to  furnish  cars  of  sufficient  strength  to 
prevent  the  animals  breaking  through  the  same,  and  is  liable  for  failure 
to  do  so,  thongh  the  animals  were  anruly  or  vicious:  Smith  v.  New  Haven  etc 
JR.  R.  Co.,  12  Allen,  631;  90  Am.  Dec.  166,  and  note.  See  farther  discus, 
■ion  of  this  subject  in  the  extended  note  to  Clarice  v.  Rochester  etc  R.  R.  Co.^ 
67  Am.  Dec.  211,  216,  and  Hawkins  v.  Great  WesUrn  R.  R.  Co.,  17  Mich,  67| 
97  Am.  Deo.  179.     Bat  the  following  line  of  cases  holds  that  carriers  of  Uv«* 
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•tock  are  relieved  from  liability  for  injaries  resulting  from  the  natural  pro- 
pensity of  animals  to  injure  themselves  or  one  another:  Mynard  v.  Syracuse 
tie.  S.  S,  Co.,  71  N.  Y.  180;  27  Am.  Rep.  28,  and  note;  Bamberg  v.  South 
Carolina  S.  R.  Co.,  9  S.  C.  61;  30  Am.  Rep.  13;  Evana  v.  FUchburg  R.  R. 
Co.,  Ill  Mass.  142;  15  Am.  Rep.  19;  Clarke  v.  Rochester  etc  R.  R.  Co.,  14 
N.  Y.  570;  67  Am.  Dec.  205,  and  extended  note;  Roehl  v.  Chicago  etc  Ry. 
Co.,  44  Minn.  191 ;  Louisville  etc  Ry.  Co.  v.  Bigger,  66  Miss.  319;  Railway 
Co.  y.  Wynn,  88  Tenn.  320;  Qui/  etc  Ry.  Co.  v.  Trawick,  80  Tex.  270; 
Agnew  v.  Steamer  Contra  Costa,  27  CaL  425;  87  Am.  Dec  87,  and  note. 
See  the  extended  notes  to  Ria/ord  T.  Smith,  13  Am.  Rep.  63,  and  Kansas ete. 
Ry.  Co.  V.  Nichols,  12  Am.  Rep.  602. 

Cabbiers  ot  Livestock— Notice  ot  Claim. — A  railroad  company  and  » 
shipper  of  livestock  may  contract  that  as  a  condition  precedent  to  his  right 
to  recover  damages  for  injury  to  his  stock,  th«  shipper  must  give  notice  in 
writing  to  some  officer  of  the  company  or  its  nearest  station  agent  before  the 
removal  of  such  stock  from  the  place  of  delivery:  Atdiiaon  etc  B,  B,  Co,  r. 
Temple,  47  Kan.  7. 


White  v.  Morthwestern  North  Carolina  Bail- 
ROAD  Company. 

[118  NoBTH  Carolina,  610l] 

MuMiciPAi.  CoBPOBATioNs — FuBLio  Stbssts. — Thb  PBES0MPTioif  as  to  pnb* 
lio  streets  is  that  the  city  has  an  easement  only,  and  that  the  fee  thereof 
ia  vested  in  the  abatting  owner. 

Public  Streets. — Ay  AsoTTiNa  Owner  of  lands  fronting  npon  a  pnblio 
street  is  entitled  to  every  right  and  advantage  in  that  part  of  the  street 
in  which  he  owns  the  fee,  not  required  by  the  pablic.  The  easement  of 
the  pablic  is  the  right  to  use  and  improve  the  street  for  the  purposes  of 
a  highway  only. 

Public  Streets. — The  Use  or  a  Steam  Railway  Upoh  a  Public  Strbbt 
is  a  perversion  of  the  street  from  its  original  and  proper  public  par* 
poses.  An  abatting  owner  is  entitled  to  recover  damages  for  the  con- 
struction and  nse  of  a  steam  railway  in  the  street,  though  it  is  licensed 
by  the  municipal  authorities. 

Public  Streets,  Uses  to  Wuich  May  Be  Put. — ^The  owner  of  land  abutting 
upon  a  public  street,  whether  he  owns  the  fee  of  the  street  or  not,  has 
the  right  to  have  the  street  used  for  proper  purposes  only,  and  because 
the  operation  of  a  steam  railway  therein  is  not  such  a  purpose,  may  re* 
cover  for  such  operation.  Whether  he  or  his  predecessors  in  interest 
dedicated  such  land  or  granted  it  for  street  purposes,  or  whether  it  was 
acquired  for  such  purposes  by  proceedings  in  the  exercise  of  the  power 
of  eminent  domain,  is  not  materiaL 

Fnuo  Streets. — An  ABumNo  Owner,  Whether  the  Fee  Is  ly  Him  ob 
IK  THB  Municipality,  has  certain  proprietary  rights  of  which  he  can* 
not  be  deprived,  even  under  authority  af  th*  legislature,  without  com* 
pensation.  If  the  enjoyment  of  his  private  rights  in  the  streets  ia 
impaired  by  the  perversion  of  the  street  to  nses  for  which  it  was  not 
intended,  and  which  the  public  right  does  not  justify,  and  his  property  ia 
thereby  injured  and  its  value  impaired,  he  may  maintain  an  action  t* 
recover  such  damages  as  he  may  have  suffered. 
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Action  to  recover  damages  for  injuries  resulting  from  the 
construction  and  operation  of  a  steam  railway  in  a  street  in 
front  of  plainiiflF's  property  in  the  city  of  Winston.  Judgment 
for  the  defendant;  plaintiff  appealed. 

E.  B.  Jone8,  for  the  plaintiff. 

Glenn  and  Manly,  for  the  defendant. 

•**  Shepherd,  C.  J.  The  plaintiff  is  the  owner  of  a  lot 
abutting  upon  one  of  the  streets  of  the  city  of  Winston,  and 
brings  this  action  to  recover  damages  for  various  injuries  to 
her  said  property,  inflicted  by  the  defendant  by  reason  of  its 
having  entered  upon  and  constructed  its  railroad  through  the 
said  street. 

**'  It  appears  from  the  complaint  that,  prior  to  the  plain* 
tiff's  purchase  of  the  property  in  1879,  the  street  had  been 
*4ocated  and  opened  for  the  use  and  benefit  of  plaintiff  and 
others,  and  the  public  generally  who  owned  property  north  of 
Liberty  street,  which  was  almost  inaccessible  by  or  over  any 
other  street."  It  also  appears  that  in  the  construction  of  its 
road  the  defendant  made  an  excavation  in  front  of  said  prop- 
erty two  hundred  and  twenty-three  feet  in  length,  and  thirty- 
five  or  forty  feet  in  depth  and  width,  and  thereby  reduced  the 
width  of  the  street  from  thirty  to  eighteen  feet.  It  is  further 
alleged  that  by  "  reason  of  the  nature  of  the  soil  and  the  prox- 
imity of  the  cuts,  travel  along  the  said  street  is  rendered  dan- 
gerous,  and  that  in  order  to  sustain  the  width  of  the  same 
fifteen  to  eighteen  feet,  the  defendant  has  put  in  pillars  or 
posts  to  hold  or  retain  the  earth  composing  the  street  in  posi- 
tion, which  plaintiff  alleges  is  insecure  and  unsafe,  and  liable 
to  destroy  and  render  useless  the  said  street."  It  is  furtlier- 
more  alleged  that  by  reason  of  such  excavation  and  occupa- 
tion by  the  defendant,  the  street,  at  certain  points  along  the 
line  of  plaintiff's  property,  is  almost  entirely  destroyed,  and 
that  plaintiff  is  greatly  endamaged.  These  allegations  ex- 
tracted from  the  complaint  must,  for  the  purpose  of  the  appeal, 
be  taken  as  true,  as  no  evidence  seems  to  have  been  intro- 
duced on  the  trial,  and  his  honor  rejected  the  issue  as  to  the 
alleged  damages  sustained  by  the  plaintiff,  on  the  ground 
that  the  defendant  "  had  a  license  from  the  city  to  construct 
its  road  and  use  the  street,  if  necessary." 

The  questions  presented,  therefore,  are  whether,  as  against 
the  abutting  owner,  the  city  can  authorize  the  use  of  its  streets 
for  the  purposes  of  an  ordinary  steam  railroad,  and  whether 
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Buch  abutting  owner  has  any  proprietary  rights  for  the  viola- 
tion of  which  she  can  maintain  an  action. 

It  does  not  appear  how  the  city  acquired  its  title  to  the 
Btreet  in  question,  nor  do  we  learn  from  the  record  whether 
it  owns  the  fee  in  the  soil  or  simply  an  easement  therein.  In 
•*'  the  absence  of  evidence,  however,  the  presumption  is  that 
the  city  has  an  easement  only,  and  that  the  fee  remains  in 
the  abutting  proprietor:  Elliott  on  Roads  and  Streets,  110;  Rich 
V.  Minneapolis,  37  Minn.  423;  5  Am.  St.  Rep.  861;  3  Kent's 
Commentaries,  432.  In  such  a  case  "the  abutting  owner  is 
entitled  to  every  right  and  advantage  in  that  part  of  the 
streets  of  which  he  owns  the  fee  not  required  by  the  public. 
The  easement  of  the  public  is  the  right  to  use  and  improve 
the  street  for  the  purposes  of  a  highway  only":  Lewis  on 
Eminent  Domain,  113.  It  must  follow,  therefore,  that  if  the 
city  perverts  the  streets  to  illegtimate  purposes,  it  is  an  inter- 
ference with  the  proprietary  rights  of  the  abutter,  and  that  he 
is  entitled  to  relief  at  the  hands  of  the  courts. 

This  introduces  us  to  the  very  important  question,  never 
before  passed  upon  by  this  tribunal,  whether  or  not  the  use 
of  a  steam  railroad  is  a  perversion  of  the  street  from  its  orig- 
inal and  proper  public  purposes.  There  has  been  much  dis- 
cussion and  not  a  little  conflict  of  judicial  decision  upon  this 
subject,  but  it  is  believed  that  the  weight  of  authority  greatly 
preponderates  in  favor  of  the  aflBrmative  view  of  the  proposi- 
tion. Judge  Dillon,  ^fter  a  careful  investigation,  states  his 
conclusion  as  follows:  "  The  weight  of  judicial  authority  un- 
doubtedly is  that  where  the  public  have  only  an  easement  in 
the  streets,  and  the  fee  is  retained  by  the  adjacent  owner,  the 
legislature  cannot,  under  the  constitutional  guarantee  of  pri- 
vate property,  authorize  an  ordinary  steam  railroad  to  be 
constructed  thereon,  against  the  will  of  the  adjoining  owner, 
without  compensation  to  him.  In  other  words,  such  a  rail- 
way as  usually  constructed  and  operated  is  an  additional 
servitude":  2  Dillon's  Municipal  Corporations,  725.  In  Mills 
on  Eminent  Domain,  section  204,  the  same  doctrine  is  laid 
down,  and  it  is  said:  "The  legislature  may  authorize  the  use 
of  a  street  by  the  railroad,  so  as  to  make  the  entry  lawful^ 
but  the  use  is  an  additional  burden,  and  the  right  will  not 
becoaie  fixed  in  the  company  until  compensation  is  made. 
If  no  ®'^  remedy  is  provided,  there  ia  remaining  the  remedy 
at  common  law." 

In  Lewis  on  Eminent  Domain,  seotioa  111,  the  able  and 
AK.  sx  fiw-  You  ^sL^^ya.  -  41 
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discriminating  author  remarks:  *'  To  us  it  seems  so  clear 
that  a  railroad  is  foreign  to  the  legitimate  uses  of  a  highway 
that  we  never  have  been  able  to  understand  how  a  court 
could  reach  a  contrary  conclusion."  After  stating  that  high- 
ways have  from  time  immemorial  been  devoted  to  the 
common  use  of  every  citizen,  and  that  no  one  had  a  private 
right  or  any  exclusive  privilege  therein,  the  author  proceeds: 
'*  The  railroad  does  not  fall  within  the  scope  of  such  uses. 
It  requires  a  permanent  structure  in  the  street,  the  use  of 
which  is  private  and  exclusive.  It  gives  to  an  individual  or 
corporation  a  franchise  and  easement  in  the  street  inconsist- 
ent with  the  public  right.  To  hold  that  a  railroad  is  one  of 
the  proper  and  legitmate  uses  of  a  street  leads  to  the  absurd 
consequence  that  a  street  might  be  filled  with  parallel  tracts, 
which  would  practically  exclude  all  ordinary  travel  and  still 
be  devoted  to  the  ordinary  uses  of  a  highway.  The  law 
ought  not  to  tolerate  such  a  consequence." 

In  Elliott  on  Roads  and  Streets,  528,  the  author  cites  many 
authorities,  and  concludes  by  saying  that  the  weight  of  au- 
thority is  that  such  an  appropriation  of  a  street  is  "  a  new 
and  additional  burden,"  for  which  the  abutter  is  entitled  to 
compensation. 

In  support  of  his  proposition  he  quotes  the  following  lan- 
guage of  Judge  Cooley:  "  Neither  can  the  use  of  the  high- 
way for  the  ordinary  railway  be  in  furtherance  of  the  purpose 
for  which  the  highway  is  established,  and  a  relief  to  the  local 
business  and  travel  upon  it.  The  two  u^es,  on  the  other 
hand,  come  seriously  in  conflict.  The  railroad  constitutes  a 
perpetual  embarrassment  to  the  ordinary  use,  which  is  greater 
or  less  in  proportion  to  the  business  that  is  done  upon  it  and 
the  frequency  of  trains.  When,  therefore,  the  country  high- 
way or  the  city  street  is  taken  for  the  purposes  ***  of  a  rail- 
road company  engaged  in  the  business  of  transporting  persons 
and  property  between  distant  points,  the  owner  of  the  soil  in 
the  highway  is  entitled  to  compensation,  because  a  ncv  bur- 
den has  been  imposed  upon  his  estate,  which  affects  him  dif- 
ferently from  the  original  easement,  and  may  be  specifically 
injurious":  Constitutional  Limitations,  3d  ed.,  683. 

In  Hare's  American  Constitutional  Law,  361,  the  foregoing 
doctrine  is  fully  approved,  and  it  is  said:  ''It  is  immaterial 
as  regards  the  principle  whether  the  land  is  given  voluntarily 
or  taken  under  the  right  of  eminent  domain.  If  the  owner 
dedicates  the  land,  it  is  for  the  continuing  uses  of  a  street. 
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If  it  is  condemned,  such  also  is  the  end  in  view.  To  convert 
a  common  highway  over  a  man's  land  into  a  railroad  is  there- 
fore to  impose  an  additional  burden  upon  the  land,  which 
greatly  impairs  its  value,  considered  as  a  whole;  and  if  the 
owner  is  not  compensated  his  consent  must  be  proved.  It 
cannot  be  said  with  truth  that,  in  assenting  to  the  laying  out 
of  the  highway  upon  his  land,  he  consented  to  the  building 
of  a  railroad  upon  it,  because  they  are  essentially  different. 
The  one  benefits  his  land,  renders  access  to  it  easy,  and  en- 
hances the  price,  while  the  other  makes  access  to  it  difficult 
and  dangerous,  and  renders  it  comparatively  valueless.  Nor 
can  it  be  justly  contended  that  a  railway  is  merely  an  im- 
proved highway Were  the  transaction  between  indi- 
viduals, every  one  would  see  the  injustice  of  such  a  conclusion. 
The  doubt  arises  from  the  supposition  that  the  public  interest 
is  involved;  and  it  was  to  guard  against  the  bias  arising  from 
this  source  that  the  constitution  interfered  to  protect  the  citi- 
zen. It  follows  that  the  dedication  of  land  as  a  street  does 
not  preclude  the  owner  from  bringing  trespass  or  ejectment,  or 
obtaining  an  injunction  against  a  railway  company  which  is 
about  to  enter  upon  and  occupy  the  way,  and  that  the  com- 
pany cannot  (in  the  absence  of  the  exercise  of  the  right  of 
eminent  domain)  rely  upon  a  grant  from  the  legislature  and 
the  license  or  consent  of  the  municipality  as  a  justification." 

**®  Booth,  in  his  work  on  Street  Railways,  section  78,  after 
stating  that,  in  the  early  history  of  commercial  railroads,  the 
current  of  authority  was  contrary  to  the  views  above  stated, 
remarks:  "But,  according  to  the  weight  of  judicial  opinion, 
as  expressed  during  the  last  thirty  years,  where  the  fee  of  the 
street  remains  in  the  adjoining  owner,  such  use  is  inconsist- 
ent with  the  purposes  of  the  original  acquisition,  and,  without 
compensation,  can  only  be  acquired  by  the  exercise  of  the 
power  of  eminent  domain." 

In  the  discussion  of  the  question,  we  have  preferred  to 
reproduce  the  conclusions  of  eminent  text-writers  rather  than 
attempt  a  review  of  the  numerous  decisions  upon  which  they 
are  founded.  These  decisions,  and  others  we  could  cite,  fully 
establish,  upon  principle  and  by  weight  of  authority,  the 
proposition  that,  where  the  public  have  only  an  easement  in 
the  street,  and  the  fee  of  the  soil  of  the  street  is-  retained  in 
the  abutting  owner,  a  steam  railroad  cannot,  under  the  con- 
stitutional  guaranty  of  private  property,  be  lawfully  con- 
structed and  operated  thereon  against  his  will  and  without 
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compensation:  Grand  Rapids  etc.  R.  R.  Co.  v.  Ileisel,  47  Mich, 
893;  Southern  Pac.  R.  R.  Co.  v.  Reed,  41  Cal.  256;  Imlay  v» 
Union  Branch  R.  R.  Co.,  26  Conn.  249;  68  Am.  Dec.  392; 
South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546;  Daly  v.  Georgia 
etc.  R.  R.  Co.,  80  Ga.  793;  12  Am.  St.  Rep.  286;  Cox  v.  Louis^ 
ville  etc.  R.  R.  Co.,  48  Ind.  178;  Kucheman  v.  C.  C.  &  D.  Ry, 
Co.,  46  Iowa,  366;  Indianapolis  etc.  Ry.  Co.  v.  Harily,  67  IlL 
439;  16  Am.  Rep.  624;  Phip'ps  v.  West  Maryland  R.  R.  Co.r 
66  Md.  319;  Springfield  v.  Connecticut  River  R.  R.  Co.,  4  Cuslu 
63;  Harrington  v.  St.  Paul  etc.  R.  R.  Co.,  17  Minn.  215;  Hast- 
ings  etc.  R.  R.  Co.  v.  Ingalls,  15  Neb.  123;  Chamherlin  v.  Eliza- 
bethport  Steam  Cordage  Co.,  41  N.  J.  Eq.  43;  Lawrence  R.  R.^ 
Co.  V.  Williams,  35  Ohio  St.  168;  Ford  v.  Chicago  etc.  R.  R.  Co.r 
14  Wis.  609;  80  Am.  Dec.  791;  Carl  v.  Sheboygan  etc.  R.  R. 
Co.,  46  Wis.  625;  Buchner  v.  Chicago  etc.  Ry.  Co.,  60  Wis.  264^ 
Indianapolis  etc.  R.  R.  Co.  v.  McAhren,  12  Ind.  552;  Theobald 
T.  Louisville  etc.  R.  R.  Co.,  66  Miss.  279;  14  Am.  St.  Rep.  564^ 
Barney  v.  Keokuk,  94  U.  S.  324;  Adams  v.  Chicago  etc.  R.  R, 
Co.,  39  Minn.  286;  12  Am.  St.  Rep.  644. 

•*''  The  principle,  then,  being  established  that  the  use  of  a 
street  for  steam  railroads  is  not  a  legitimate  use  of  the  street 
for  public  purposes,  it  must  of  course  follow  that  the  city  had 
no  right,  in  the  exercise  of  its  usual  and  ordinary  powers  re- 
lating to  its  highways,  to  authorize  the  entry  and  occupation 
of  the  same  by  the  defendant,  and  that  the  bare  license  of  the 
city  can  afford  no  justification  for  the  infringement  of  the 
rights  of  the  plaintiff.  The  plaintiff,  therefore,  taking  her 
allegations  to  be  true  as  to  the  damage  inflicted  upon  her 
property,  very  plainly  has  a  cause  of  action  against  the  de> 
fendant. 

If,  however,  we  are  wrong  Id  the  assumption  that  the  plain- 
tiff is  the  owner  of  the  fee  in  the  said  street,  and  if  it  should 
appear  upon  another  trial  that  the  city  has  acquired  it,  either 
by  dedication,  grant,  or  condemnation,  it  will  be  necessary  to 
determine  whether  the  plaintiff  has  an  easement  in  said  street 
to  the  extent  that  it  shall  be  used  only  for  street  purposes, 
and  whether  her  rights  are  "property  rights,"  which  cannot 
be  impaired  or  destroyed  except  under  the  exercise  of  the 
right  of  eminent  domain. 

Distinctions  based  upon  the  legal  ownership  of  the  fee  in 
respect  to  the  rights  of  the  abutting  proprietor  have  produced 
much  confusion,  resulting  in  many  conflicting  decisions;  but 
the  true  principle  which  has  been  slowly,  but  surely,  evolved 
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from  protracted  discussion  and  experience  is  that,  in  respect 
to  the  use  of  the  soil  for  the  purpose  of  a  street  (and  apart 
from  those  reversionary  or  other  rights  peculiar  to  legal  own- 
ership), it  is  wholly  immaterial  where  the  legal  title  resides. 
The  very  power  to  take  private  property  for  public  use,  as 
well  as  the  capacity  of  a  municipal  corporation  to  acquire  it 
in  any  way,  necessarily  implies  that  it  is  to  be  hold  in  trust 
for  public  purposes,  and  in  the  case  of  land  acquired  for  the 
purposes  of  a  street,  there  is  something  in  the  nature  of  a  con- 
tract, under  which  two  co-existent  and  inviolable  rights  are 
created;  one  belonging  to  the  public,  to  use  and  improve 
■•***  the  street  for  the  ordinary  purposes  of  a  street;  the  other, 
to  the  abutting  owner  to  have  access  to  and  from  his  prop- 
erty, and  to  enjoy  such  use  of  the  street  as  is  customary  atid 
reasonable.  If  the  owner  voluntarily  dedicates  or  grants  a 
fltrip  of  land  to  a  city  for  a  street,  it  must  be  presumed  that 
he  does  so  in  consideration  of  the  contemplated  benefits  accru- 
ing to  his  adjoining  property  by  reason  of  the  strip  being  used 
for  the  legitimate  purposes  of  a  street  only.  If  the  grant  be 
made  upon  a  pecuniary  consideration  it  is  also  fair  to  assume 
that,  in  estimating  the  amount  to  be  paid,  the  value  of  the 
benefits  above  mentioned  were  likewise  considered.  In  such 
cases,  says  Mr.  Lewis,  section  1 14:  *'  To  make  the  right  a  part 
consideration  of  the  grant,  and  then  allow  the  public  to  in- 
vade or  destroy  it  at  pleasure,  would  be  a  fraud  which  the 
law  will  neither  impute  or  allow.  Therefore,  in  the  case  of 
«uch  a  grant  there  arises  by  operation  of  law  a  private  right 
to  use  the  street  in  connection  with  the  lot  of  the  proprietor, 
^hich  is  as  inviolable  as  any  other  right  of  property."  So, 
if  the  city  acquired  the  land  by  condemnation,  such  advan- 
tages or  benefits  to  the  adjoining  property  are  usually  assessed 
at  a  fixed  value,  and  deducted  from  the  estimated  damages, 
and  it  would,  says  the  above  author,  be  "  the  grossest  iniquity 
to  compel  a  man  to  pay  for  advantages,  whether  in  the  form 
of  deductions  from  the  price  to  be  paid  or  of  an  assessment 
of  benefits,  unless  Ihose  advantages  are  secured  to  him  by  a 

clear  title The  existence  of  these  private  rights  and 

easements  is  strictly  independent  of  the  mode  in  which  the 
highway  is  established,  or  of  the  estate  or  interest  which  the 
public  acquires  in  the  soil  of  the  street." 

The  true  principles  applicable  to  this  question  have  been 
■declared  by  the  court  of  appeals  of  New  York  in  Story  v.  New 
York  Elevated  R.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146,  and 
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Lahr  v.  Metropolitan  Elevated  Ry.  Co.y  104  N.  Y.  268.  These 
cases  have  been  followed  by  subsequent  decisions  of  other 
states,  and  their  doctrine  has  been  approved  by  the  most 
prominent  writers  upon  the  ***  subject.  The  opinions  are 
very  elaborate,  and  we  cannot  do  better  than  to  adopt  Judge 
Dillon's  summary  of  some  of  the  principles  enunciated. 

"These  judgments,  and  those  that  follow  them,  rest  upon 
the  foundation  principle  that  whether  the  fee  in  the  street  is 
in  the  abutter,  subject  to  the  rights  of  the  public,  that  is,  to 
the  paramount  rights  of  the  public  for  street  uses  proper;  or 
whetlier  the  fee  is  in  the  public  for  street  uses  proper,  in  either 
case,  and  generally  in  both  cases,  the  abutter  is  entitled  to 
the  benefit  of  the  street  for  all  uses  except  street  uses  proper, 
subject,  of  course,  to  legislative  and  municipal  regulations;  and 
that  such  rights  are  property  or  property  rights  in  the  abutter, 
which  can  only  be  taken  away  by  the  legislature  on  the  con- 
dition of  making  compensation.  And  the  abutting  owner's 
rights  in  the  street  are  not  affected  by  the  source  from  which 

he  derives  his  title If  the  abutter  owns  the  fee  of  the 

street,  his  rights  may  be  said  to  be  legal  in  their  nature.  If 
he  does  not  own  the  fee,  those  rights  are  in  the  nature  of 
equitable  easements  in  fee,  the  soil  of  the  street  being  the 
servient,  the  abutting  owner's  lot  being  the  dominant,  tene- 
ment. Among  the  most  important  of  such  rights  or  ease- 
ments is  the  abutter's  right  to  access,  to  light  and  to  air. 
The  court  accordingly  held  that,  so  far  as  the  elevated  rail- 
way structures  interfered  with  such  rights  or  easements^ 
while  the  legislature  might  authorize  their  erection  and  use, 
yet  this  could  only  be  done  as  respects  the  abutter  by  the 
exercise  of  the  right  of  eminent  domain,  viz.,  on  condition  of 
making  compensation  to  the  abutting  owner  for  the  damage 
which  his  property  actually  sustained." 

"The  result  of  the  author's  reflections  upon  this  subject  is 
that  the  views  of  the  court  of  appeals  are  sound  and  just, 
sound,  because  they  recognize  the  paramount  nature  of  the 
public  right  to  put  the  street  to  this  new  and  necessary  form 
of  public  use;  just,  because  thej'  recognize  and  declare  that 
the  abutter  has  special  proprietary  rights  or  easements  in  **• 
their  nature,  he  is  not  called  upon  unequally  to  sacrifice  with- 
out compensation  for  the  public  use.  In  effect,  the  court  says 
the  true  doctrine  is  *  take  but  pay '":  1  Hare's  American  Con* 
stitutional  Law,  370,  375;  Lewis  on  Eminent  Domain,  sees. 
114,    115;    Booth    on    Street   Railways,  sec.   81;    Barney   v. 
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Keokul,  94  U.  S.  324;  St.  Paul  R,  R.  Co,  y.  Schurmier,  7  WalL 
272;  1  Rorer  on  Railroads,  524;  Story  v  New  York  Elevated  R.  R, 
Co.,  90  N.  Y.  122;  43  Am.  Rep.  146;  Haynes  v.  Thomas,  7  Ind. 
38;  South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546;  Theobold 
V.  Louisville  etc.  R.  R.  Co.,  66  Miss.  279;  14  Am.  St.  Rep.  564. 

The  contrary  view,  laid  down  in  2  Wood's  Railway  Law, 
727,  seems  to  be  based  upon  the  restricted  interpretation  of 
the  word  "taken,"  it  being  applied  by  some  of  the  courts 
only  to  property  actually  taken  and  occupied,  and  all  inci- 
dental damages  to  adjoining  proprietors  are  regarded  as  "  con- 
sequential "  in  their  character  and  damnum  absque  injuria. 
The  learned  author  admits  that  such  would  not  be  the  case 
if  the  words  used  were  '*  taken  or  damaged  ";  but  by  a  refer- 
ence to  the  opinion  in  Stnton  v.  Norfolk  etc.  R.  R.  Co.,  Ill 
N.  C.  278,  it  will  appear  from  the  cases  cited  that  this  re- 
stricted meaning  of  the  word  "taken"  is  not  in  accord  with 
the  more  recent  and  better  authorities,  and  is  being  rapidly 
submerged  by  the  steady  and  increasing  current  of  judicial 
decision;  Lewis  on  Eminent  Domain,  58;  Pumpelly  \\  Green 
Bag  Co.,  13  Wall,  166;  Eaton  v  Boston  etc.  R.  R.  Co.,  54  N.  H. 
504;  12  Am.  Rep.  147. 

The  result  of  the  numerous  authorities  is  that  in  either  view 
of  the  case,  that  is,  whether  the  fee  is  in  the  plaintiff  or  in 
the  city,  the  plaintiff  has  certain  proprietary  rights,  of  which 
she  cannot  be  deprived,  even  under  the  authority  of  the  legis- 
lature, without  compensation.  If  her  property  is  in  any  way 
injured  by  the  use  of  the  street  for  legitimate  purposes,  she 
cannot  complain.  But  if  the  enjoyment  of  her  private  rights 
in  the  street  is  interrupted  by  a  perversion  of  the  street  to 
uses  for  which  it  was  not  intended,  and  which  the  public 
right  does  not  justify,  and  her  property  is  thereby  injured 
and  its  value  impaired,  she  may  maintain  an  action  •**  and 
recover  such  damages  as  she  may  have  sustained.  These  pro- 
prietary rights  in  the  use  of  the  street  for  proper  public  pur- 
poses are  practically,  as  we  have  seen,  the  same,  irrespective 
of  the  ownership  of  the  soil,  and  are  not  confined  to  the  mere 
right  of  access,  since  this  may  not  be  disturbed,  although  the 
street  may  be  reduced  in  width  to  ten  or  fifteen  feet. 

This  view  is  well  sustained  in  the  leading  case  of  Adams  v? 
Chicago  etc.  R.  R.  Co.,  39  Minn.  293;  12  Am.  St.  Rep.  650,  in 
which  the  court  said:  "Take  a  case  in  one  of  the  states  where 
the  fee  of  the  street  is  in  the  state  or  municipality,  and  of  a 
street  sixty  feet  wide.     The  abutting  lot-owners  have  paid  for 
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the  advantages  of  the  street  on  the  basis  of  that  width,  either 
in  the  enhanced  price  paid  for  their  lots,  or,  if  the  street  was 
established  by  condemnation,  in  the  taxes  they  have  paid  for 
the  land  taken.  In  such  a  case,  if  the  state  or  municipality 
should  attempt  to  cut  the  street  down  to  the  width  of  ten  or 
fifteen  feet,  would  it  be  an  answer  to  objection  by  lot-owners 
that  the  diminished  width  would  be  sufficient  for  mere  pur- 
poses of  access  to  their  lots  ?  It  would  seem  as  though  the 
question  suggests  the  answer."  The  interest  of  the  abutting 
owner  in  the  entire  width  of  the  street,  subject  to  the  proper 
uses  of  the  public,  upon  the  authority  of  the  above  decision, 
has  been  declared  by  this  court  in  Moose  v.  Carson,  104  N.  (' 
431;  17  Am.  St.  Rep.  681,  and  cannot  be  regarded  as  an  open 
question.  See  also  Haynes  v.  Thomas,  7  Ind.  38.  If  then  the 
value  of  the  property  is  lessened  by  reducing  the  width  of  the 
street,  or  if  such  damage  is  caused  by  excavations  rendering 
it  unsafe  and  dangerous,  as  stated  in  the  complaint,  the  plain- 
tiff is  entitled  to  recover. 

It  will  be  observed  that  the  defendant  did  not  introduce 
its  charter  or  show  that  it  had  condemned  any  part  of  the 
street  or  the  rights  or  easement  of  the  abutting  proprietor. 
It  justifies  its  conduct  solely  upon  the  mere  license  of  the  city 
of  Winston,  and  in  this  view  of  the  case  its  occupation,  in  so 
far  as  it  affects  the  plaintiff,  must  be  regarded  as  unlawful. 
***  If  this  be  so,  the  plaintiff  may  maintain  a  common-law 
action  for  damages,  to  be  assessed  up  to  the  time  of  the  trial, 
or  it  "seems  she  may  sue  for  the  permanent  damage,  if  any, 
which  has  been  inflicted  upon  her  property  by  reason  of  the 
location  and  construction  of  the  defendant's  road,  and  by  so 
doing  confer  upon  the  defendant  (so  far  as  she  is  concerned) 
an  easement  to  occupy  the  street.  Had  the  defendant  entered 
under  some  statutory  authority,  it  would  be  important  to 
consider  whether  the  plaintiff  would  not  be  confined  to  the 
statutory  remedy,  but  as  it  does  not  appear  to  have  entered 
under  any  other  authority  than  the  bare  unauthorized  license 
of  the  city,  and  as  the  ruling  of  the  court  is  based  expressly 
upon  the  validity  of  such  license,  we  must  conclude  that  the 
plaintiff  has  a  right  to  maintain  the  present  action,  and  that 
the  issue  as  to  the  damages  actually  sustained  should  have 
been  submitted  to  the  jury. 

As  the  facts  were  not  fully  developed  on  the  trial,  we  do 
not  deem  it  proper  to  further  pursue  the  discussion. 

New  trial. 
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ABrrriNO  Owners— Rights  or— Compensations  for  Railroads  in  Pub- 
lic Stkekts. — Thia  qnestion  in  its  various  phases  will  be  found  thoroughly 
discudsed  in  Oaua  etc  Mfg.  Co.  v.  St.  Loui$  etc  S.  S.  Co.,  113  Mo.  308;  35 
Am.  St.  Rep.  706;  Jone*  r.  Ei-ie  etc.  R.  R.  Co.,  151  Pa.  St.  30;  31  Am.  St 
Rep.  722,  and  the  notes  thereto  where  the  cases  are  collected,  and  th« 
extended  note  to  Vanderlif  r.  Orand  Rapidtf  16  Am.  St.  Rep.  612-615. 


State  v.  Leh. 

[lis  NOBTH  CABOLIMA,  681.] 

A  PiSDLnt  b  Air  Itinirant  Vendor  or  Goods  who  sells  and  delivers  th* 
identical  goods  he  carries  with  him.  One  who  sells  by  sample,  taking 
orders  for  goods  to  be  thereafter  delivered,  and  to  be  paid  for  wholly  or 
in  part  upon  subsequent  delivery,  is  not  a  peddler. 

Prosecution  for  peddling  goods  without  first  procuring  s 
license.     The  defendant  was  acquitted,  and  the  state  appealed. 

The  Attorney  General,  for  the  state. 

G.  S.  Ferguson,  for  the  defendant. 

•*•  Clark,  J.  Whether  the  taxing  of  the  occupation  of 
ielling  "clocks,  stoves,  or  ranges,"  by  sample,  under  the  state 
of  facts  found  by  the  special  verdict  in  this  case,  and  whether 
to  do  so  would  be  an  interference  with  interstate  commerce, 
is  an  interesting  one.  There  are  cases  which  would  seem  to 
indicate  that  the  state  could  lawfully  collect  such  tax  upon 
the  facts  here  found  to  exist,  if  the  legislature  had  seen  fit 
to  impose  it:  Machine  Co.  v.  Gage,  100  U-  S.  676;  State  v. 
Freyich,  109  N.  C.  722;  26  Am.  St.  Rep.  590.  But  we  need 
not  and  do  not  pass  upon  that  point. 

The  tax,  for  the  failure  to  pay  which  the  defendant  is  on 
trial,  is  that  which  is  levied  by  section  28,  chapter  294,  Acts  of 
189^,  which  provides;  "On  every  itinerant  person  or  com- 
pany peddling  clocks,  stoves,  or  ranges,  fifty  dollars  annually 
on  each  wagon  (if  wagons  are  used)  in  each  county  where  he 
or  they  may  peddle.  If  wagons  are  not  used,  the  tax  shall  be 
paid  on  each  agent."  The  special  verdict  finds  that  the  de- 
fendant sold  the  ranges  by  a  sample  range  which  he  carried 
around  in  his  wagon,  and  that  he  "did  not  sell  any  sample 
range."  The  tax  is  laid  only  on  "  peddling,"  and  the  defend- 
ant did  not  peddle  his  ranges.  The  usual  and  ordinary  sig- 
nificance of  that  word  indicates  the  occupation  of  an  itinerant 
vender  of  goods,  who  sells  and  delivers  the  identical  goods  he 
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carrieB  with  him,  and  not  the  business  of  selling  by  sample 
and  taking  orders  for  goods  to  be  thereafter  delivered,  and  to 
be  paid  for  wholly  or  in  part  upon  their  subsequent  delivery. 
Webster's  International  Dictionary  defines  "  peddle,  to  sell 
from  place  to  place;  to  retail  by  carrying  around  from  cus- 
tomer to  customer;  to  hawk;  hence,  to  retail  in  very  smal) 
quantities."  Also,  "to  travel  about  with  wares  for  sale;  to 
go  from  place  to  place  or  from  house  to  house  for  the  purpose 
of  retailing  goods;  as,  to  peddle  without  a  license."  •*•  Wor- 
cester defines  it  simply  "to  carry  about  and  sell;  to  retail  as 
a  peddler."    To  the  same  purport  are  the  other  dictionaries. 

As  the  defendant  did  not  "carry  about  and  sell "  the  ranges, 
but  sold  only  by  sample,  he  did  not  violate  the  statute  by  fail- 
ure to  pay  the  tax  upon  the  business  of  "  peddling  ranges." 

No  error.  ^ 

Pbddlbrs — Who  Are. — A  peddler  is  an  itinerant  individnal  ordioarilj 
without  local  habitation  or  place  of  business,  who  travels  about  with  mer< 
chandiae  for  the  purpose  of  selling  it:  City  of  Davenport  v.  Rice,  75  Iowa,  74; 
9  Am.  St.  Rep.  454;  Emmons  v.  Lewiston,  132  111.  380;  22  Am.  St.  Rep.  540, 
and  note.  One  who  goes  from  place  to  place  in  a  state  soliciting  the  sale  of 
and  selling  sewing-machines,  which  are  made  by,  and  are  the  property  of,  a 
citizen  of  another  state,  is  a  peddler:  Stale  ▼.  Emert,  103  Mo.  241;  23  Am. 
8t.  Rep.  874,  and  note.  And  to  the  same  effect  is  Comvumwealth  r.  Qard' 
ner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  645,  and  note.  One  who  goes  from 
place  to  place  with  a  sample  stove  carried  upon  a  wagon  to  exhibit  the  sam> 
pie  and  procure  orders,  which  his  employer  afterwards  fills  by  delirering 
through  other  agents,  is  a  peddler  within  the  meaning  of  the  code  of  Georgia: 
Wrought  Iron  Range  Co.  ▼.  Johnson,  84  Q&.  764.  See  the  extended  note  t« 
Orafftjf  r.  Rushville,  67  Am.  Bep.  136^  137. 


.      CASES 

IK  THB 

SUPREME    COURT 

Of 

OREGON. 


Wood  v.  Lost  Lake  Manupaotueino  Company. 

[23  Obegon,  20.] 

Corporations — Salary  of  Officers.— A  director  in  a  corporation  acqairei 
no  legal  claim  against  it  for  services  performed  by  him  in  the  discharge 
of  duties  pertaining  to  the  office,  nnlesa  a  compensation  therefor  is  fixed 
by  resolution  or  by-law  of  the  corporation  prior  to  their  performance* 
nor  will  the  auditing  and  approval  of  such  unauthorized  claim  by  the 
auditing  officers  of  the  corporation  impart  to  it  any  validity. 

Corporations— Right  of  Director  to  Compensation. — For  Ssrvicss 
Performed  by  a  director  for  the  corporation  at  its  instance  and  request, 
in  regard  to  matters  outside  of  the  duties  devolving  upon  him  by  virtu* 
of  his  office,  he  is  entitled  to  claim  compensation  upon  a  quantum  meruit^ 
although  his  compensation  has  not  been  fixed  by  the  corporation  prior 
to  the  performance  of  the  services. 

The  Lost  Lake  and  Columbia  Manufacturing  Company,  a 
corporation  organized  for,  and  carrying  on,  a  lumber  business, 
made  an  assignment  for  the  benefit  of  creditors,  on  September 
22, 1887.  This  assignment  was  made  at  a  special  meeting  of 
the  board  of  directors  held  on  the  day  mentioned.  T.  A.  Wood, 
who  was  a  shareholder  and  president  of  the  board  of  directors, 
presented  a  bill  for  salary  amounting  to  four  thousand  eight 
hundred  dollars,  and  on  motion  the  bill  was  ordered  paid. 
This  claim  was  afterwards  allowed  by  the  assignee,  but  cer- 
tain creditors  of  the  corporation  filed  exceptions  to  such  claim 
on  the  ground  that  Wood  had  not  rendered  any  services  as 
president  of  the  corporation  during  the  time  for  which  be  had 
charged  for  the  salary  thus  allowed.  Wood  filed  an  answer 
to  such  exceptions,  raising  an  issue  of  fact,  which,  upon  trial 
before  a  jury,  resulted  in  a  verdict  in  favor  of  Wood  for  the 

sum  of  eight  hundred  dollars.     There  was  no  agreement  be- 
en 
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tween  the  corporation  and  Wood  that  he  should  receive  any 
salary,  and  no  action  was  taken  by  the  corporation  in  regard 
thereto  prior  to  the  meeting  above  referred  to.  The  by-laws 
of  the  corporation  provided  as  follows:  "  The  salaries  of  the 
president,  vice-president,  and  controller  shall  be  fixed  by  the 
directors;  those  of  all  subordinate  oflBcers  shall  be  fixed  by 
the  manager,  subject  to  the  approval  of  the  board."  Judg- 
ment was  entered  on  the  verdict  above  referred  to,  and  Wood 
appealed. 

E.  B.  DufuTf  for  the  appellant. 

J.  H.  Woodward^  for  the  respondent. 

»•  Thayer,  C.  J.  The  appellant's  connsel  urged  at  the 
hearing  two  points  with  much  force  and  reason:  1.  That  the 
board  of  directors  of  the  insolvent  corporation  having  fixed 
and  allowed  the  appellant's  compensation  for  services  as 
president  of  the  board  for  the  time  charged — one  hundred 
and  fifty  dollars  a  month  for  the  previous  thirty-two  months 
— the  allowance  so  made  was  conclusive  upon  the  exceptors; 
2.  That  the  uncontroverted  testimony  given  on  the  part  of 
the  appellant  at  the  trial  proved,  as  a  matter  of  law,  that  he 
was  entitled  to  such  allowance,  and  that  it  was  error  on  the 
part  of  the  jury  to  find  thereon  that  he  was  only  entitled  to 
eight  hundred  dollars. 

I  was  inclined  to  believe  when  the  question  was  presented 
at  the  argument  that  the  allowance  of  the  appellant's  claim 
by  the  board  of  directors,  as  shown  by  the  proof,  was  at  least 
'prima  facie  evidence  that  he  was  entitled  to  the  sum  allowed. 
Section  3225,  Hill's  Code,  provides:  "  From  the  first  meeting 
of  the  directors  the  powers  vested  in  the  corporation  are  exer- 
cised by  them,  or  by  their  officers  or  agents,  under  their 
direction,  except  as  otherwise  specially  provided  in  this 
chapter."  My  first  impression  was  that  an  allowance  so 
made  would  be  regarded  as  correct  and  valid  unless  im- 
peached for  fraud  or  collusion.  I  find,  however,  upon  an 
examination  of  authorities  bearing  upon  the  subject  that  such 
an  allowance  on  account  of  past  services  cannot  legally  be 
made;  and  some  of  them  go  so  far  as  to  hold  that  a  board  of 
directors  of  a  corporation  cannot  contract  with  one  of  its  own 
members  for  compensation  unless  authorized  to  do  so  by  the 
charter  of  the  corporation.  In  Loan  Association  v.  Stonemetz^ 
29  Pa.  St.  534,  the  court,  by  Porter,  J.,  in  the  concluding  part 
of  the  opinion,  says:  "If  services  of  the  director  become  im- 
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portant  to  the  corporation,  let  him  resign  and  enter  its  em- 
ployment like  any  other  man.  If  it  be  proper  that  directors 
generally  should  receive  compensation,  let  it  be  so  provided 
in  the  organic  act  which  creates  the  body.  Those  who  com- 
mit their  money  to  its  care  will  then  do  it  with  their  eyes 
open.  Until  **  this  be  provided  there  is  no  reason  in  law  or 
morals  for  allowing  their  property  to  be  taken  without  their 
knowledge  or  consent."  The  decision  in  this  case  is  very 
pronounced  that  a  resolution  passed  by  a  corporation  after 
such  services  are  rendered  is  without  consideration,  and  im- 
poses no  obligation  on  the  corporation  which  can  be  enforced 
by  action.  So  also  is  the  decision  in  Kilpatrick  v.  Penrose 
Ferry  Bridge  Co.,  49  Pa.  St.  118;  88  Am.  Dec.  497.  Both 
these  decisions  hold  that  corporations  are  not  liable  for  serv- 
ices performed  by  their  officers  unless  rendered  in  accord- 
ance with  an  express  contract  for  compensation  entered  into 
prior  to  such  performance.  The  same  principle  was  also 
adhered  to  in  Cheeney  v.  Lafayette  etc.  Ry.  Co.^  68  111.  57;  18 
Am.  Rep.  584.  In  the  latter  case  a  director  in  a  railway 
corporation  was  appointed  a  member  of  the  executive  com- 
mittee thereof,  and  acted  as  such  for  a  length  of  time;  he 
was  also  appointed  an  agent  of  the  company  to  transact  other 
of  its  affairs.  He  charged  for  his  services  in  both  cases,  and 
presented  a  claim  therefor  to  the  company  amounting  to  four 
thousand  dollars,  which  was  audited  by  its  executive  com- 
mittee, and  the  board  of  directors  of  the  corporation,  at  a 
meeting  subsequently  held  by  them,  appropriated  twenty-five 
thousand  dollars  to  pay  this  claim  and  certain  other  ones. 
The  court  in  an  action  to  enforce  the  payment  of  the  said 
claim  held  thai  the  claimant  was  not  entitled  to  recover  for 
the  services  rendered  by  him  for  the  company  as  director; 
that  in  order  to  entitle  him  to  recover  compensation  for  such 
services  it  must  have  been  provided  for  and  fixed  in  the  by- 
laws, or  by  resolution  of  the  directors  spread  upon  the  min- 
utes of  their  proceedings  before  the  services  were  rendered. 
The  court,  however,  held  that  the  claimant  was  entitled  to 
recover  for  services  rendered  for  the  company  which  did  not 
pertain  to  his  duty  as  such  director.  This  doctrine  was 
recognized  as  the  law,  and  maintained  in  Grave*  t.  Mono  Lake 
Hydraulic  Mining  Co.,  81  Cal.  303. 

From  these,  and  a  great  many  other  anthorities  which  might 
be  cited,  it  '*  is  evidently  a  settled  rule  of  law  that  a  director 
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ill  a  corporation  acquires  no  legal  claim  against  it  for  services 
performed  by  him  in  the  discharge  of  duties  pertaining  to  the 
office  or  trust  unless  a  compensation  therefor  was  fixed  by  a 
resolution  or  by-law  of  the  corporation  prior  to  the  performance 
of  the  services,  and  that  the  auditing  and  approval  of  such  a 
claim  by  the  auditing  officers  of  the  corporation  does  not  im- 
part to  it  legal  validity.  If,  however,  services  are  performed 
by  such  director  for  the  corporation,  at  its  instance  and  re- 
quest, in  regard  to  matters  outside  of  the  duties  devolving 
upon  him  by  virtue  of  his  office  or  trust,  then  he  is  entitled 
to  claim  compensation  therefor  upon  a  quantum  meruit,  al- 
though none  had  been  fixed  by  the  corporation  prior  to  the 
performance  thereof. 

The  appellant  in  this  case  therefore  had  no  standing  in 
court  without  proving  that  the  compensation  for  the  services 
claimed  by  him  had  been  fixed  by  the  corporation  in  the 
manner  indicated  before  they  were  rendered,  or  that  said  serv- 
ices were  not  germain  to  the  duties  of  his  position  of  trust, 
and  that  he  was  directed  by  the  corporation  to  perform  them. 
Otherwise  no  legal  objection  can  be  established  against  the 
corporation,  although  the  services  were  rendered  in  the  expec- 
tation of  a  remuneration  therefor:  New  York  etc.  R.  R.  Co.  v. 
Ketchum,  27  Conn.  170.  According  to  this  view,  which  seems 
to  be  sustained  by  an  overwhelming  weight  of  authorities,  the 
appellant  had  no  legal  right  to  demand  the  four  thousand 
eight  hundred  dollars  for  salary  as  president  of  the  board  of 
directors,  notwithstanding  his  claim  therefor  had  been  ap- 
proved by  the  board.  It  is  unnecessary,  therefore,  to  consider 
the  second  question  presented  by  the  appellant's  counsel,  which 
is  above  set  out,  nor  the  instruction  of  the  court  as  to  the 
right  of  the  jury  to  inquire  into  the  merits  of  the  appellant's 
claim. 

The  instruction,  under  the  strict  rules  of  law,  was  more 
favorable  to  the  appellant  than  the  court  was  authorized  to 
give.  The  appellant  may  have  been  justly  entitled,  in  *• 
morals,  to  the  salary  claimed;  but  unfortunately  for  him,  the 
law  does  not  recognize  his  claim  therefor  as  a  legal  obligation. 
The  services  for  which  the  appellant  claimed  compensation 
^vere  a  part  of  the  duties  of  his  office,  and  compensation 
therefor,  not  having  been  fixed  as  suggested,  cannot  be  en- 
forced. The  judgment  appealed  from  must,  for  the  reasooM 
mentioned,  be  affirmed. 
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Corporations — Salary  of  Directors.— A  director  of  a  corporation  is 
not  entitled  to  compensation  for  his  services  as  a  director  in  the  absence  of 
any  agreement  in  advance  that  be  shall  receive  such  compensation:  Wicker- 
tham  V.  Crittenden,  93  Cai.  17;  Brovm  v.  Republican  Mountain  Silver  Mines, 
17  CoL  421;  Eakins  ▼.  American  etc  Bronze  Co.,  75  Mich.  568;  Mather  ▼. 
Eureka  Moufer  Co.,  118  N.  Y.  629;  Marlindale  v.  Wilson-Cau  Co.,  134  Pa. 
St.  348;  19  Am.  St.  Rep.  706,  and  note;  Holder  v.  Lafayette  etc.  Ry.  Co.,  71 
111.  106;  22  Am.  Rep.  89.  But  a  director  can  recover  for  the  performance 
of  duties  not  imposed  upon  him  as  director  by  the  charter  or  by-laws  of  the 
company  where  he  acted  not  as  a  director  but  as  agent:  Cheeney  y.  Lqfayette 
etc  R.  R.  Co.,  68  111.  570;  18  Am.  Rep.  584;  Santa  Clara  Mining  A»$n.  r. 
Meredith,  49  Md.  389;  33  Am.  Rep.  264.  A  further  discussion  of  this  qnes- 
tion  will  be  found  in  the  note  to  Ten  Eyck  ▼.  Pontiae  etc  S.  B,  Co.,  16  Am. 
St.  Rep.  639»  where  the  cases  in  this  series  are  collected. 


State  v,  Eandolph. 

[28  Obegom,  74.] 

CoKamrunoKAL  Law — Poliok  Powkr  or  Statb — ^Rkottlatiok  ov  Ooov- 
PATiows. — ^The  right  of  every  person  to  pursue  any  lawful  business,  oc- 
cupation, or  profession,  is  subject  to  the  paramount  right,  inherent  in 
every  government,  as  a  part  of  its  police  power,  to  impose  such  restric- 
tions and  regulations  as  the  protection  of  the  publio  may  require. 

CoNSTircTiONAL  Law — REGULATION  OJt  Practioh  OF  Medicink. — A  statute 
which  makes  it  unlawful  for  any  person  to  practice  medicine  or  surgery 
in  the  state  without  first  obtaining  from  the  state  board  of  examiners  a 
certificate  that  he  is  a  graduate  of  a  medical  institute  in  good  standing, 
or  if  he  is  not  a  graduate,  that  he  has  been  found  on  examination  to  be 
qualified  to  practice  medicine  and  surgery,  or  that  he  was  a  practitioner 
of  medicine  and  surgery,  and  was  so  engaged  at  the  time  of  the  passage 
of  the  act,  is  not  unconstitutional  as  a  discrimination  between  citizens 
by  permitting  one  to  practice  medicine  or  surgery  without  examination 
who  was  so  engap;ed  when  the  act  took  effect,  while  it  denies  the  privi- 
lege to  another  who  may  wish  to  engage  in  such  practice  after  the  pas- 
sage of  the  act;  nor  is  it  unconstitutional  as  granting  privileges  or 
immunities  to  any  citizen  or  class  of  citizens  within  or  without  the 
state. 

Constitutional  Law— Right  to  Regulatb  Practicb  of  Medicink. — The 
power  of  the  legislature  to  prescribe  such  reasonable  conditions  as  are 
calculated  to  exclude  those  who  are  unfitted  to  discharge  their  profes- 
sional duties,  is  large  and  comprehensive,  and  cannot  be  doubted. 

Constitutional  Law— Regulation  or  Practice  or  Medicine. — A  stat- 
ute exempting  a  practitioner  of  medicine  or  surgery  at  the  time  of  its 
passage  from  obtaining  a  diploma  or  certificate  that  he  is  entitled  to 
practice,  and  requiring  all  others  to  obtain  such  diploma  or  certificate, 
is  not  unconstitutional  as  granting  privileges  or  immunities  to  any  citi- 
zen or  class  of  citizens,  nor  does  it  deny  to  any  one  the  privilege  of  prac- 
ticing such  profession,  when  they  shall  furnish  appropriate  eridenoe  ti 
their  qualifications  to  do  so. 
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Nathan  D,  SivMyn^  and  Sears  and  McGinn^  for  the  appel* 
lauts 

Wilson  T.  Hume,  District  Attorney,  John  H.  Hall,  and 
Qeorge  E.  Chamberlain,  Attorney  General,  for  the  state. 

**  Lord,  C.  J.  The  defendants  were  severally  indicted 
for  practicing  medicine  without  having  first  obtained  a  license 
for  that  purpose,  in  violation  of  the  act  of  the  legislature  regu- 
lating the  practice  of  medicine  and  surgery  in  this  state. 
Each  defendant  interposed  a  demurrer  that  the  indictment 
did  not  state  facts  sufficient  to  constitute  a  crime,  which  the 
court  below  overruled,  whereupon  the  defendants  each  en- 
tered a  plea  of  not  guilty,  and  subsequently,  upon  being  tried 
by  a  jury,  were  found  guilty,  and  sentenced  by  the  court  to 
pay  a  fine  of  fifty  dollars  each,  from  which  several  judgments 
the  defendants  have  prosecuted  this  appeal.  The  defendants 
challenge  the  validity  of  the  act  of  1889  (Sess.  Laws,  1889, 
144),  and  the  amendments  thereto  (Sess.  Laws,  1891,  163)» 
regulating  the  practice  of  medicine  and  surgery  in  this  state, 
as  in  violation  of  section  20,  article  1,  of  the  ®®  state  consti- 
tution ;  and  also  in  conflict  with  section  2  of  article  4  of  the  con- 
stitution of  the  United  States,  and  the  fourteenth  amendment 
to  the  same.  Under  the  statute  in  question  and  its  amend- 
ments, every  practitioner  of  medicine  and  surgery,  to  entitle 
him  to  practice  his  profession  is  required  to  obtain  a  certifi- 
cate from  the  state  board  of  examiners  that  he  is  a  graduate 
of  a  medical  institution  in  good  standing;  or  if  he  is  not  a 
graduate,  that  he  has  been  found,  upon  examination  by  the 
board,  to  be  qualified  to  practice  medicine  or  surgery;  or  that 
be  was  a  practitioner  of  medicine  or  surgery,  and  was  so  en- 
gaged at  the  passage  of  the  act;  and  that  statute  also  provides 
that  any  person  practicing  medicine  or  surgery  without  ob- 
taining such  certificate  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  or  imprisonment  or 
both,  in  the  discretion  of  the  court.  Corresponding  to  these 
classes,  the  act  provides  that  the  board  shall  prepare  three 
forms  of  certificates — one  for  persons  in  possession  of  diplomas 
or  licenses,  one  for  candidates  examined  by  the  board,  and 
one  for  those  who  were  engaged  in  the  practice  at  the  passage 
of  the  act,  and  have  registered,  etc.,  in  conformity  with  sec- 
tion 13  of  the  act. 

The  objections  are  directed  to  that  section  of  the  act  as  un- 
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constitutional  which  permits  any  person  to  obtain  a  certificate 
of  qualification  to  practice  medicine  or  surgery,  who  was  so 
engaged  in  the  practice  of  his  profession  when  the  act  took 
efiect,  upon  making  the  registry  required  by  its  provisions. 
These  objections  are:  1.  That  the  act  discriminates  between 
the  citizens  of  this  state  by  permitting  one  to  practice  medi- 
cine or  surgery  without  examination,  who  was  so  engaged 
when  the  act  took  effect,  while  it  denies  the  privilege  to  an- 
other who  may  wish  to  engage  in  the  practice  after  the  pas- 
sage of  the  act;  and  2.  That  it  discriminates  between  residents 
and  nonresidents  of  the  state,  by  permitting  a  physician  who 
was  a  resident  and  engaged  in  the  practice  when  the  act  took 
effect,  to  continue  the  pursuit  of  his  profession  without  ^^  ex- 
amination, while  it  denies  the  privilege  to  a  nonresident  who 
may  seek  to  engage  in  the  practice,  unless  he  undergoes  an 
examination  by  the  board,  or  is  a  graduate,  and  in  possession 
of  a  diploma. 

The  first  point  is  based  on  the  assumption  that  this  act,  or 
section  13  of  the  act,  is  in  conflict  with  section  20,  article  1, 
of  the  state  constitution,  which  provides  that  ''  no  law  shall 
be  passed  granting  to  any  citizen  or  class  of  citizens  priv- 
ileges or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens,"  and  the  second  point  is  based 
on  a  like  assumption  that  section  13  of  the  act  is  in  conflict 
with  section  2  of  article  4  of  the  constitution  of  the  United 
States,  which  provides  that  "  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states,"  and  also  in  conflict  with  that  portion  of  the 
fourteenth  amendment  thereto,  which  provides  that  "  no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  the  citizens  of  the  United  States." 

Both  these  contentions  involve  the  same  principle,  and  the 
discussion  of  one  necessarily  includes  the  other,  so  that  their 
separate  consideration  is  not  necessarily  to  be  pursued.  Both 
proceed  upon  the  hypothesis  that  the  act  grants  privileges  or 
immunities  to  one  class  of  persons  while  it  denies  the  same 
privileges  or  immunities  to  another  class.  It  is  not  thought 
that  either  of  these  contentions  is  tenable,  or  that  the  section 
referred  to  is  in  conflict  with  the  constitution  of  the  state  or 
of  the  United  States.  The  right  d  every  person  to  pursue 
any  lawful  business,  occupation,  or  profession  he  may  choose 
to  pursue,  subject  to  such  restrictions  as  the  government  may 
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impose  for  the  protection  of  the  health,  welfare,  and  safety  of 
society,  is  unquestioned.  This  paramount  right,  inherent  in 
every  government,  to  provide  such  regulations  in  regard  to 
various  avocations  as  the  public  welfare  may  require  is  very 
broad  and  comprehensive.  It  has  been  said  that  "  all  laws 
for  the  protection  of  the  lives,  limbs,  health,  and  quiet  of  per- 
sons, and  the  *•  security  of  all  property  within  the  state,  fall 
within  this  general  power  of  the  government":  State  v.  Noyes^ 
47  Me.  189.  Redfield,  C.  J.,  said  that  under  the  "general 
police  power  of  the  state,  persons  and  property  are  subject  to 
all  kinds  of  restraints  and  burdens  in  order  to  secure  the 
general  comfort,  health,  and  prosperity  of  the  state,  of  the 
perfect  right  in  the  legislature  to  do  which  no  question  ever 
was,  or,  upon  acknowledged  general  principles,  ever  can  be, 
made,  so  far  as  natural  persons  are  concerned  ":  Thorpe  v, 
Rutland  R.  R.  Co.,  27  Vt.  150;  62  Am.  Dec.  625.  "  Whatever 
difficulty,  therefore,  there  may  be  in  defining  the  precise  limits 
and  boundaries  by  which  the  exercise  of  this  power  may  be 
governed,  all  agree  that  laws  and  regulations  necessary  for 
the  protection  of  the  health,  morals,  and  safety  of  society  are 
strictly  within  the  legitimate  exercise  of  the  police  power": 
Singer  v.  State^  72  Md.  465. 

Among  the  various  occupations  of  life  there  are  many  which 
may  be  pursued  by  a  person  without  danger  to  the  public 
health  or  detriment  to  the  public  welfare,  and  need,  therefore, 
no  regulations  to  control  them;  but  there  are  other  occupa- 
tions or  callings  which  require  special  knowledge  or  training 
or  experience  to  qualify  a  person  to  pursue  them  with  safety 
to  the  public  heaLh  and  interests;  and  when  the  occupation 
or  calling  is  of  this  character  no  one  can  question  the  power 
of  the  state  to  impose  such  restrictions  and  to  provide  such 
regulations  as  it  may  deem  proper  for  the  protection  of  the 
health  and  welfare  of  its  citizens  from  the  evils  resulting  from 
ignorance  and  incapacity.  "  The  power  of  the  state,"  said 
Mr.  Justice  Field,  "to  provide  for  the  general  welfare  of 
its  people,  authorizes  it  to  prescribe  all  such  regulations 
as,  in  its  judgment,  will  secure  or  tend  to  secure,  them 
against  the  consequences  of  ignorance  and  incapacity  as 
well  as  of  deception  and  fraud":  Dent  v.  Weit  Virginia^  129 
U.  S.  122. 

There  are  few  professions  that  require  more  careful  *■  prep- 
aration to  qualify  a  person  to  practice  than  medicine,  and 
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certainly  there  are  few  that  more  nearly  concern  the  comfort, 
health,  and  life  of  every  citizen. 

In  view  of  the  important  interests  committed  to  the  charge 
of  the  physician,  the  necessity  that  he  should  possess  the 
necessary  qualifications  of  learning  and  skill  is  so  great  and 
his  want  of  them  likely  to  be  attended  with  results  so  injuri- 
ous to  health  and  destructive  to  life,  that  the  power  of  the 
state  to  enact  such  laws  regulating  the  practice  of  medicine 
and  surgery  as  are  calculated  to  protect  the  people  from  ig- 
norant pretenders  and  charlatans,  has  been  established  by 
repeated  adjudications  and  is  now  too  firmly  settled  to  admit 
of  doubt.  In  State  v.  State  Ex.  Med.  Board,  32  Minn.  324, 
50  Am.  Rep.  575,  the  court  says:  "  In  the  profession  of  medi- 
cine, as  in  that  of  law,  so  great  is  the  necessity  for  special 
qualifications  in  the  practitioner,  and  so  injurious  the  conse- 
quences likely  to  result  from  the  want  of  it,  that  the  power  of 
the  legislature  to  prescribe  such  reasonable  conditions  as  are 
calculated  to  exclude  from  the  profession  those  who  are  un- 
fitted to  discharge  its  duties  cannot  be  doubted."  For  the 
accomplishment  of  this  purpose,  that  is  to  provide  means  for 
the  protection  of  the  public  health  from  the  ignorance  and 
incapacity  of  those  who  are  unfitted  to  discharge  the  duties 
of  a  physician,  our  state,  as  other  states  have  done,  enacted 
the  law  in  question;  and  unless  it  grants  to  some  citizen  or 
physician,  or  class  of  them,  some  right  or  immunity  which, 
upon  like  terms  or  under  similar  circumstance,  it  denies  to 
another,  it  is  a  valid  exercise  of  the  police  power,  and  must 
be  upheld. 

Section  13  of  the  act,  in  effect,  only  permits  physicians  that 
were  engaged  in  the  practice  when  the  law  took  effect,  upon 
registering  as  required  by  its  proviso,  to  apply  to  the  board 
and  obtain  a  certificate  of  qualification  authorizing  them  to 
practice  medicine  or  surgery  without  an  examination.  In  a 
word,  it  permits  persons  who  were  engaged  in  the  practice 
when  the  law  took  ®*  eflfect  to  continue  in  the  practice  with- 
out an  examination.  As  it  is  the  right  of  the  state  to  pre- 
scribe qualifications  based  on  knowledge  or  professional  skill, 
necessarily  the  state  must  be  the  judge  of  such  qualifications; 
and,  if  the  rule  established  to  determine  them  is  reasonable 
and  appropriate  for  that  purpose,  it  cannot  operate  to  deprive 
any  one  of  the  privilege  or  right  to  practice  his  profession. 
The  test  of  qualification,  under  the  act,  is  based  on  medical 
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skill  and  knowledge.  If  the  person  seeking  to  practice  medi- 
cine has  a  diploma  or  license  from  some  reputable  institution 
it  is  sufficient  evidence,  under  the  act,  of  the  requisite  qualifi- 
cations to  entitle  him  to  practice.  It  is  only  wlien  the  per- 
son wishing  to  practice  has  no  such  evidence  of  his  qualfication 
that  the  act  requires  that  he  shall  submit  himself  for  exami- 
nation by  the  board.  In  establishing  this  rule,  the  state  saw 
fit,  for  reasons  satisfactory  to  itself,  to  except  by  section  13^ 
those  physicians  who  were  engaged  in  the  practice  at  the  pas- 
sage of  this  act.  In  doing  this  it  made  the  fact  of  being  so 
engaged  in  the  practice  at  that  time  sufficient  evidence  of 
qualification — equivalent  to  a  diploma — rendering  an  exam* 
ination  unnecessary.  To  apply  the  language  of  Hawley,  C.  J., 
it  in  effect  declared  that  the  physician  or  surgeon  who  was 
engaged  in  the  practice  immediately  preceding  the  passage 
of  the  act  was  as  well  qualified,  in  the  judgment  of  the  state, 
to  continue  the  practice  of  his  profession  as  the  student  com- 
ing fresh  from  the  halls  of  college  with  his  diploma  was  to 
commence  it.  But  in  establishing  this  rule  as  to  these  physi- 
cians and  surgeons,  the  state  did  not  deny  the  privilege  or  the 
right  of  practicing  medicine  and  surgery  to  any  one.  No 
class  of  citizens  of  this  state  are  prohibited  from  the  practice 
of  medicine  or  surgery  by  the  act,  provided  they  have  the 
proper  qualifications  and  comply  with  the  law  in  relation 
thereto. 

The  error  of  the  defendant's  contention  consists  in  assum- 
ing that  the  act  grants  "  privileges  or  immunities"  to  one  clasft 
of  citizens  or  physicians  of  this  state  which  *•  it  denies  ta 
other  citizens  of  this  state  or  other  states.  The  act  does  not 
grant  privileges  or  immunities  to  any  citizen  or  class  of  citi- 
zens either  within  or  without  the  state;  it  only  establishes  a 
rule  of  evidence  by  which  qualification  to  practice  medicine 
and  surgery  is  to  be  determined.  It  makes  the  fact  of  a  per- 
son being  engaged  in  the  practice  when  the  law  took  effect 
sufficient  evidence  of  his  fitness  to  continue  the  practice  of  his 
profession  without  an  examination)  in  the  same  way  that  the 
diploma  of  the  student  is  accepted  as  sufficient  evidence  of 
his  fitness  to  commence  the  practice  without  an  examination. 

Under  a  similar  act,  the  precise  question  now  under  con» 
sideration  was  presented  in  Fox  v.  Territory,  2  Wash.  (Ter.) 
297.  There,  as  here,  the  objection  urged  was  that  the  act 
discriminated  between  persons  of  equal  learning  and  skill,  hy 
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permitting  that  person  to  practice  medicine  and  surgery  who 
was  80  engaged  the  day  before  the  passage  of  the  law,  while 
it  denied  the  privilege  to  the  person  who  may  seek  to  engage 
in  the  practice  the  day  after,  or  at  any  time  after,  the  passage 
of  the  law;  and  the  court,  by  Turner,  J.,  said:  "It  appears  to 
be  an  answer  to  this  objection  to  say  that  the  law  does  not 
deny  the  privilege  of  practicing  medicine  to  any  one.  Any 
citizen  of  the  territory  may  qualify  himself  in  the  manner 
pointed  out  by  the  law,  and  thereafter  may  lawfully  engage 
in  the  practice  of  medicine  and  surgery."  In  Ex  parte  Spin- 
ney, 10  Nev.  323,  similar  objections  were  urged  under  a  stat- 
ute which  excepted  physicians  and  surgeons  who  had  practiced 
their  profession  in  the  state  for  the  period  of  ten  years  pre- 
ceding the  passage  of  the  act.  Hawley,  C.  J.,  said:  "The 
real  test  of  qualification  under  the  act  is  based  upon  medical 
skill  and  knowledge.  The  physician  or  surgeon  substituted 
to  practice  must  have  received  a  medical  education,  and  must 
have  obtained  a  diploma  from  some  regularly  chartered  medi- 
cal  school." 

Now  the  legislature  saw  fit  in  establishing  this  test  to 
accept  from  its  provision  a  certain  class  of  physicians  ®®  and 
surgeons;  in  so  doing  it  in  effect  declares  (to  state  the  extreme 
-case)  that  the  physician  or  surgeon  who  had  practiced  his 
profession  in  his  state  for  a  period  of  ten  years  immediately 
preceding  the  passage  of  this  act  was  as  well  qualified,  in  its 
judgment,  to  continue  the  practice  of  his  profession  as  the 
student  coming  fresh  from  the  halls  of  college  with  his  diploma 
was  to  commence  it.  In  adopting  this  exception,  the  legis- 
lature did  not  infringe  upon  any  provision  of  our  state  or  fed- 
eral constitution.  In  Dent  v.  West  Virginia,  129  U.  S.  124, 
upon  appeal  from  the  supreme  court  of  that  state  (25  W.  Va. 
l),the  statute,  like  that  of  Nevada,  excepted  those  physicians 
who  had  practiced  medicine  in  the  state  continuously  for  a 
period  of  ten  years;  and  to  objections  urged  against  its  con- 
stitutionality, Mr.  Justice  Field  said:  "There  is  nothing  of 
an  arbitrary  character  in  the  provisions  of  the  statute  in  ques- 
tion; it  applies  to  all  physicians  except  those  who  may  be 
called  for  a  special  case  from  another  state;  it  imposes  no 
conditions  which  cannot  be  readily  met;  and  it  is  made  en- 
forceable in  the  mode  usual  in  kindred  matters,  that  is,  by 
regular  proceedings  adapted  to  the  case.  It  authorizes  an 
«xamination  of  the  applicant  by  the  board  as  to  his  qualifi- 
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cations,  when  lie  lias  no  evidence  of  them  in  a  diploma  of  a 
reputable  medical  co'lege  in  the  sclujol  of  medicine  to  which 
he  belongs,  or  has  not  practiced  in  the  state  a  designated 
period  prior  to  March,  1881."  See,  also,  State  v.  State  Med. 
Ex.  Board,  32  Minn.  325;  50  Am.  Rep.  575;  State  v.  GreeUy 
112  Ind.  462;  Slate  v.  Deal,  25  W.  Va,  1,  where  statutes  con- 
taining similar  provisions  were  sustained,  and  held  to  be  con-> 
Btitutional. 

But  the  case  mainly  relied  upon  in  support  of  the  conten- 
tion by  the  defendants,  is  State  v.  Pennoyery  65  N.  H.  113. 
There  the  act  discriminated  in  favor  of  one  class  of  physicians 
to  the  detriment  of  another.  It  divided  practitioners  of  medi- 
cine into  two  classes:  1.  Tiiose  who  have,  and  2,  those  *'' 
who  have  not,  resided  continuously  in  some  one  town  of  the 
state  during  a  specified  period.  The  latter  class  were  re- 
quired, while  the  former  were  not,  to  pay  five  dollars  for  a 
license  in  order  to  continue  the  practice  of  their  profession. 

Tills  was  an  arbitrary  discrimination,  laying  a  charge  or 
burden  on  one  class  of  physicians  and  citizens  of  the  state 
not  imposed  upon  another,  based,  not  upon  fitness  or  medical 
skill,  but  upon  unchanged  residence  for  the  specified  period. 
As  the  court  says:  "  If  all  physicians  alike,  as  well  those  who 
have  not  resided  and  practiced  during  the  specified  period  in 
a  single  town,  were  required  to  procure  and  pay  for  a  license, 
it  may  be  that  the  statute  would  be  open  to  no  constitutional 
objection."  It  was  therefore  owing  to  the  consideration  that 
a  change  of  residence  during  a  specified  period  deprived  one 
physician,  without  regard  to  his  qualification  or  competency^ 
of  the  riglit  to  practice  his  profession  unless  he  paid  a  certain 
sum  and  obtained  a  license;  while  another,  whose  residence 
had  remained  unchanged,  perhaps  inferior  in  his  education 
and  medical  skill,  was  exempted  from  the  burden  of  paying 
Buch  sum  for  a  license,  that  tlie  court  held  that  the  statute 
arbitrarily  discriminated  in  favor  of  one  citizen  to  the  detri» 
nient  of  another,  and  for  that  reason  was  unconstitutional 
and  void.  No  such  objection  can  be  raised  against  the  act  in 
question;  it  imposes  no  burden  or  tax  upon  one  class  while 
exempting  another  class  from  its  payment.  The  difference 
is,  that  the  objection  goes  in  one  case  to  the  rule  of  evidence 
by  which  the  act  requires  qualification  for  practice  to  be  de» 
termined,  while  in  the  other  some  physicians  who  are  declared 
by  the  statute,  or  under  its  provisions  are  found  to  be  quali- 
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fied  to  practice,  are  and  others  are  not  subjected  to  the  bur- 
den of  paying  for  a  license.  The  difference  is  material  and 
fatal. 

The  objection  in  the  case  at  bar  is  that  the  act  permits 
those  who  were  engaged  in  the  practice  when  the  act  took 
effect  to  continue  to  practice  without  examination,  and  chal- 
lenges the  validity  of  this  rule  or  standard  of  qualification. 
®®  As  we  have  shown,  such  and  similar  provisions  regulat- 
ing the  practice  of  medicine  do  not  operate  to  deprive  anyone 
of  the  privilege  of  practicing  his  profession,  and  have  uni- 
formly been  held  by  the  courts  to  be  constitutional.  As 
Mr.  Justice  Field  said:  "The  nature  and  extent  of  the  quali- 
fications required  must  depend  primarily  upon  the  judgment 
of  the  state  as  to  their  necessity.  If  they  are  appropriate  to 
the  calling  or  profession,  and  attainable  by  reasonable  study 
or  application,  no  objection  to  their  validity  can  be  raised 
because  of  their  stringency  or  diflBculty.  It  is  only  when  they 
have  no  relation  to  such  calling  or  profession,  or  are  unattain- 
able by  such  reasonable  study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue  a  lawful  voca- 
tion": Dent  V.  West  Virginia^  129  U.  S.  124.  In  our  judgment 
the  act  in  question  is  fair  and  reasonable,  and  imposes  no 
conditions  which  cannot  be  readily  met  by  reasonable  study 
and  application;  its  requirements  are  an  appropriate  exercise 
of  the  police  powers  of  the  state  to  protect  the  life  and  health 
of  its  citizens  from  the  ignorance  and  incapacity  of  the  char- 
latan and  quack;  and  the  act,  in  assuming  that  those  en- 
gaged in  the  practice  were  qualified,  and  permitting  them  to 
continue  the  pursuit  of  their  profession  without  examination, 
violated  no  right  of  the  defendants  in  a  constitutional  sense, 
nor  did  it  deny  them  the  privilege  of  practicing  their  profes- 
sion when  they  should  exhibit  or  furnish  appropriate  evidence 
of  their  qualifications  so  to  do. 

We  think  the  act  is  valid  in  the  particular  objected  to,  and 
mast  be  upheld.  It  results,  therefore,  that  there  was  no  error, 
and  the  judgment  must  be  affirmed. 

Statutes— FoLicB  Power — Regulatiov  <wBusiir^)V>. — This  qnestion  will 
be  fonnd  discu8S€d  in  Ex  parte  WhitwtU,  98  Cat.  73;  95  Am.  St.  Rep.  152, 
and  note,  and  the  extended  note  to  Butler  ▼.  Chaniberf^  1  Am.  St.  Rep.  644, 
where  the  OMea  in  this  series  are  collected. 

Statutes — Constttutionalitt  of,  Regulating  t»^  PRAcrrcE  of  Medi- 
cine.— The  legislature  may  regulate  the  practice  of  ar^ciue  and  aorgerj 
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and  prescribe  the  qualifications  of  applicants  for  license:  Eastman  y.  State, 
109  Ind.  278;  68  Am.  Rep.  400;  Ex  parte  MeNuUy,  77  Cal.  164;  11  Am.  St 
Rep.  257;  Craig  v.  Board  qf  Medical  Examinera,  12  Mont  203;  Havoorth  ▼. 
Montgomery,  91  Tenn.  16.  See  the  note  to  State  t.  Binman,  23  Am.  St.  Rep. 
28.  So  also  is  an  act  regulating  the  practice  of  dentistry  constitutiooalt 
BtaU  T.  VandertltuB,  42  Minn.  129;  Oosnell  ▼.  State,  52  Ark.  228. 


Nichols  v.  Southern  Paoipio  Company. 

[28  Obssom,  128.] 

Oarkiibs — Coupon  Tiokkts  Otbb  Thbir  Owk  and  Connkotino  Liwm 
are  entire  contracts  as  to  each  line,  but  severable  as  between  the  differ* 
ent  lines. 

Oakbiers— Coupon  Tickets— Continuoos  Passage. — The  purchaser  or 
holder  of  a  coupon  railroad  ticket  over  connecting  lines  is  not  bound  to 
make  a  continuous  trip  from  the  starting  point  of  destination  unless 
there  is  a  stipulation  upon  the  ticket  to  that  effect.  He  is  entitled  to 
■top-over  privileges  at  the  end  of  each  line,  but  when  be  has  started 
over  any  of  the  connecting  lines  he  is  bound  to  continue  to  the  point  on 
that  line  named  in  his  coupon. 

Cakriers — Coupon  Tickets — Transferabilitt — Ejection  op  Holder — 
Dahaqes. — A  coupon  railroad  ticket  over  several  connecting  lines  of 
railroad,  issued  without  limitations  or  restrictions  as  to  ownership  is 
transferable  after  being  partly  used,  though  issued  and  sold  at  a  reduced 
rate,  and  entitles  the  holder  to  ride  thereon  and  to  recover  damages  for 
expulsion  from  the  train  when  he  presents  such  ticket  in  payment  of 
his  fare. 

Carriers — Evidsncs. — Declarations  op  a  Railroad  Ticket  Inspector, 
on  examining  a  ticket,  that  he  rejected  it  solely  on  the  ground  that  it 
was  presented  by  a  person  other  than  the  original  purchaser,  are  ad> 
missible  against  the  railroad  company  to  show  that  the  ticket  was  g«n« 
nine  and  authorized  when  originally  issued  and  sold. 

W,  D.  Fenton,  for  the  appellant. 

Alfred  F,  Sears,  Jr.,  for  the  respondent. 

*•■  Lord,  C.  J.  This  was  an  action  to  recover  damages 
liv  m  the  defendant  for  ejecting  the  plaintifif  from  its  cars, 
anj  judgment  was  for  the  plaintiff,  from  which  the  defendant 
bati  brought  this  appeal.  As  appears  from  the  evidence,  the 
ground  upon  which  the  defendant  ejected  plaintifif  from  its 
cars  gras  that  he  was  not  the  original  purchaser  of  the  ticket 
upon  which  he  claimed  the  right  to  ride  on  its  cars  from 
Portland  to  San  Francisco.  With  the  exceptions  hereafter 
noted,  the  ticket  was  as  follows: 
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Stromberg  Pat.,  May  8,  1878,  Band,  McNally  ft  Co.,  Agents. 


ISSUED  BY 

BALTIMORE  &  OHIO  R.  R. 

Om  Passagk  of  Class  Indicated  to  Point  ok 
SOUTHERN  PACIFIC  COMPANY 

(PACIFIC  8T8TEM) 
BETWEEN  PUNCH  MARKS. 

Whkit  Officially  Dated,  Stamped  and  Pbeskntbd  with 

CoTJPONS  Attached. 
Subject  to  the  following  CoTitract: 

1st.  In  selling  this  Ticket  and  checking  baggage  hereon, 
this  Company  acts  as  Agent,  and  Is  not  responsible  beyond 
its  own  line. 

2nd.  It  is  snbiect  to  the  stop-oteb  regulations  of  the 
lines  over  which  it  reads,  and  may  be  exchanged  by  Con- 
doctors  at  any  point  for  tickets  or  checks  conforming  to 
such  regulations. 

Srd.  This  Ticket  is  not  talid  after  date  indicated  by  L 
punch  cancellations  on  margin,  and  if  more  than  one  date 
IB  cancelled  it  shall  be  void. 

4th.  If  thi$  Contract  and  its  Couponi  hear  no  cancellation 
or  stamp  other  than  the  ordinary  dating  stamp,  the  holder  it 
entitled  to  an  unlimited  flrst-class  passage,  otherwise  the  un- 
punched  figure  above  or  below  the  word  class  on  this  Ticket 
and  its  Coupons  indicate  its  class. 

6tli.  Any  alteration  whatever  of  thi>  Ticket  renders  it 
void ;  and  if  more  than  one  station  is  designated  as  the  ter- 
minal point,  it  will  be  honored  only  to  that  station  indicated 
by  puncii  marks  nearest  the  starting  point  of  final  coupon. 

6th.  Baggage  liability  is  limited  to  wearing  apparel, 
not  exceeding  ?100  00  in  value, 

7th.  None  of  the  lines  named  in  this  Ticket  will  be  held 
liable  for  damages  on  account  of  any  statement  not  in  ac- 
cordance with  this  Contract  made  by  any  employe  of  said 
lines. 

8th.  It  Is  especially  agreed  and  understood  by  the  holder 
that  no  Agent  or  employe  of  any  of  the  lines  named  in  this 
Ticket  has  any  power  to  alter,  modify  or  waive  in  any  man- 
ner any  of  the  conditions  named  in  this  Contract. 

CHAS.  0.  SCULLE, 

Oeneral  Passenger  AgevL 
In  consideration  of  the  reduced  rate  at  which 
this  Ticket  was  sold,  I  agree  to  the  above  con- 
tract. 

L.  a.  NICHOLS, 
Witnisb:  Purehater. 

J.  P.  BLISS,  AgenL 
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ISaUED  BT 

BALTIMORE  Si  OHIO  B.  B. 

SOUTHERN  PACIFIC  CO.  (Psc  Sys.) 

To  points  between  Punch  Marks. 


First-class  if 
not  punched, 
otherwise 
class  un- 
punched. 


l8t 

_L 


Oregon  City. 

Balem. 

Albany. 

Eugene. 

OalLland. 


Roseburg. 

Ashland. 

Redding. 

Marvsville. 

Stockton. 


Oatoro 

San  Francisco. 
Omaoeo 
Mojave. 
Los  Angeles. 


If  limited 
punch  here.L 


41 


On  conditions  named  in  Contract. 
X  02599    One  passage,  not  good  if  detached. 


Via  GN,  CP.  CPNCo,  NP,  SPCo. 
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*'*  On  the  back  of  the  ticket  had  been  stamped  these 
words:  "Baltimore  and  Ohio  Railroad  Company,  April  8^ 
1891,  Columbus,  Ohio,  City  Ticket  Office."  The  evidence 
shows  that  the  plaintiff  bought  this  ticket  on  the  twentieth 
day  of  April,  1891,  in  Seattle,  for  twelve  dollars,  and  there 
signed  it;  that  he  was  not  in  Columbus,  Ohio,  on  the  eighth 
day  of  April,  1891,  when  the  ticket  purports  to  have  beea 
issued;  that  the  ticket  is  just  as  it  was  when  plaintifif  bought 
it,  with  the  exception  of  its  signature  and  the  coupon  slip  en- 
titling him  to  ride  from  Seattle  to  Portland,  which  the  con- 
ductor detached  during  his  passage  between  these  places  on 
the  twentieth  day  of  April,  1891;  that  the  plaintiflF  was 
aboard  of  defendant's  cars  at  Portland  on  the  night  of  the 
2l8t  of  April,  1891,  in  continuation  of  his  journey  to  San 
Francisco,  and  that  soon  after  the  train  started,  and  when 
only  a  short  distance  from  Portland,  Mr.  Blue,  the  ticket 
inspector,  demanded  to  see  the  plaintift"'s  ticket,  which  he 
produced  and  handed  to  him,  it  being  the  same  ticket  as 
the  above;  that  Mr.  Blue,  after  examining  it,  and  requiring 
the  plaintiff  to  write  his  name  on  the  back  of  it,  informed  the 
plaintiff  that  he  was  not  the  original  purchaser  of  the  ticket, 
and  that  he  must  pay  his  fare  or  get  off  the  train,  and  at  the 
same  time  put  the  ticket  in  his  pocket,  and  refused  to  return 
it  to  the  plaintiff  when  he  subsequently  demanded  it  before 
leaving  the  train;  that  the  plaintiff  finding  when  the  train 
reached  Oregon  City  that  force  would  be  used  to  expel  him 
unless  he  paid  his  fare,  and  not  having  sufficient  money  for 
that  purpose,  got  off  the  train  and  came  back  to  Portland  the 
next  day. 

Substantially,  upon  this  state  of  facts,  the  trial  court 
charged  the  jurj'  in  effect  that  "if  the  plaintiff  was  in  pos- 
session of  the  ticket  within  the  time  limited  upon  its  face 
when  it  should  be  used,  and  went  on  board  of  the  cars  of 
the  defendant  and  presented  this  ticket  as  an  evidence  of 
his  right  to  ride,  and  he  was  put  off  the  car  upon  the 
ground  that  he  was  not  the  original  purchaser  of  the  ticket, 
then  the  expulsion  of  the  plaintiff  from  the  car  ***  wa* 
wrongful,  and  the  plaintiff  would  have  a  right  to  recover"; 
that*' the  holder  of  the  ticket  was  not  precluded  from  trans- 
ferring it  to  another  at  the  end  of  any  particular  section 
of  this  journey,  which  the  ticket  indicated  that  the  holder 
might  perforin,  and  that  there  was  no  prohibition  in  law  or  in 
fact  against  the  transfer  of  such  a  ticket  as  this  at  the  end  of 
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any  particular  part  of  the  journey  indicated  by  the  coupons 
which  made  up  the  ticket  originally,  and  it  was  no  valid  ob- 
jection to  this  man's  riding  upon  the  train  that  he  was  a 
different  person  from  the  person  to  whom  the  ticket  was 
originally  delivered  when  first  purchased";  that  "if  there 
had  been  a  stipulation  on  the  face  of  this  contract  that  the 
ticket  was  not  transferable,  the  rule  would  have  been  diflFer- 
ent,  that  would  be  a  valid  and  suflBcient  contract,  and  the 
party  taking  the  ticket  would  be  bound  by  it,  and  if  not  the 
original  purchaser  would  have  no  reason  to  complain  if  put 
off  the  train." 

While  there  are  some  other  assignments  of  error  arising  out 
of  exceptions  taken  to  the  evidence  and  to  other  instructions 
of  the  court,  some  of  which  include  the  same  objection,  and 
to  which  we  shall  presently  advert,  the  main  ground  of  con- 
tention is  based  upon  the  alleged  error  contained  in  the  in- 
structions referred  to  above.  This  contention  is,  that  the  ticket 
or  contract  is  entire  and  personal  and  not  assignable.  Upon 
its  face  the  contract  indicates  that  the  ticket  was  issued  by 
the  Baltimore  and  Ohio  Railroad  Company,  as  principal  as  to 
its  own  lines  of  railroad,  but  as  agent  as  to  the  lines  of  other 
railroads  to  be  passed  over,  including  the  defendant  company's 
road.  The  contract  was  entire  as  to  a  passage  over  the  line 
of  each  road,  which,  when  begun,  must  be  completed,  but  was 
severable  as  between  the  different  roads.  It  was  a  distinct 
contract  as  to  each  road.  Each  company,  through  the  agent 
selling  the  ticket,  made  a  contract  for  passage  over  its  road. 
Between  tickets  of  this  sort,  usually  denominated  coupon 
tickets,  which  entitle  the  holder  not  only  to  passage  over  the 
line  of  the  company  issuing  **'''  them,  but  also  over  connect- 
ing lines  necessary  to  reach  his  destination,  and  the  ordinary 
ticket  wliich  entitles  the  holder  to  passage  only  over  the  line 
issuing  it,  there  is  usually  this  distinction,  that  in  the  absence 
of  a  contract  for  a  continuous  passage  only,  or  through  trans- 
portation, the  holder  of  a  coupon  ticket  is  not  bound  to  con- 
tinue his  passage  without  intermission  when  once  begun,  but 
may  stop  off  at  the  end  of  each  line  for  a  reasonable  time 
without  losing  his  right  to  resume  it;  while  the  holder  of  an 
ordinary  ticket  cannot  temporarily  discontinue  his  passage 
when  once  begun  without  losing  his  right  to  resume  it,  unless 
otherwise  agreed:  Hutchinson  on  Carriers,  sees.  577,  578. 

In  cases  of  this  last  sort,  both  parties  are  held  to  a  con- 
tinuous performance,  when  the  transportation  is  once  begun, 
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until  it  is  completed.  As  Walker,  J.,  said  :  "  When  the  com- 
pany has  entered  upon  the  performance  of  its  contract,  the 
passenger  has  a  right  to  insist  that  it  shall  continue  until 
completed.  On  the  other  hand,  the  right  is  reciprocal.  When 
the  passenger  presents  his  ticket,  and  the  road  has  entered 
upon  the  fulfillment  of  its  contract,  it  has  an  equal  right  to 
insist  that  it  shall  be  continuous  till  completed ;  that  it  shall 
not  be  required  to  perform  the  contract  in  fragments": 
Churchill  v.  Chicago  etc.  R.  R.  Co.^  67  111.  393. 

But  in  cases  of  coupon  tickets,  where  the  first  carrier  acta 
as  agent  for  the  succeeding  carriers,  the  contract  does  not 
contemplate  a  continuous  passage  over  connecting  lines  when 
once  begun,  unless  such  tickets  so  stipulate  on  their  face,  or 
there  are  circumstances  from  which  such  stipulation  will  be 
implied;  otherwise  the  holders  of  them  will  be  entitled  to 
Btop-oflf  privileges  at  the  end  of  each  line  represented  by  such 
tickets.  This  goes  to  show  that  such  contracts  or  tickets  as 
the  above  set  out  are  not  entire  but  several  as  between  the 
different  roads;  it  is  only  entire  as  to  a  passage  over  the  line 
of  each,  which,  when  begun,  must  be  completed.  In  Little 
Rock  etc.  Ry.  Co.  v.  Dean,  43  Ark.  530,  51  Am.  Rep.  584,  it 
was  held  that  a  purchaser  of  such  ticket  over  several  connect- 
ing lines  of  railroads  was  not  **®  bound  to  make  a  continu- 
ous trip  from  the  starting  point  to  the  place  of  destination, 
but  that  when  he  started  on  his  journey  over  any  of  the  con- 
necting lines,  he  was  bound  to  continue  without  stop  to  the 
point  on  that  line  named  in  his  coupon:  See,  also,  Auerbach 
V.  New  York  etc.  R.  R.  Co.,  89  N.  Y.  281;  42  Am.  Rep.  290; 
Brooke  v.  Grand  Trunk  Ry.  Co.,  15  Mich.  332.  Nor  is  there 
anything  in  Walker  v.  Wabash  etc.  Ry.  Co.,  15  Mo.  App.  333, 
in  conflict  with  our  position.  There  it  was  expressly  stipu- 
lated on  the  face  of  the  ticket  that  it  was  good  only  for  a  con- 
tinuous passage;  and  necessarily  when  the  journey  was  once 
begun  it  required  that  the  passenger  should  pursue  it  con. 
tinuously  or  without  intermission.  Hence  the  court  held 
that  the  holder  of  such  ticket  is  not,  after  beginning  the 
journey,  entitled  to  stop  off  at  an  intermediate  point  and  sub- 
sequently resume  the  journey.  In  such  case  the  transit  is  an 
entire  thing  and  necessarily  not  assignable.  As  Thompson,  J., 
well  observed  :  "If  the  contract  does  not  allow  the  passenger 
the  privilege  of  stopping  off  at  a  particular  place,  it  is  still 
more  difficult  to  understand  any  principle  upon  which  he  is 
entitled  to  stop  off  at  such  place,  and  then,  instead  of  resum- 
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ing  the  journey  himself  on  a  subsequent  train,  to  introduce 
some  one  else  in  his  stead  and  compel  the  carrier  to  complete 
the  contract  by  carrying  such  other  person  on  a  subsequent 
train."  Hence  the  court  held  that  a  purchaser  of  a  *'  train 
check,"  issued  to  another  person  upon  a  limited  ticket,  and 
expressed  to  be  good  only  for  a  continuous  passage,  was  not 
entitled  to  subsequently  pursue  the  journey  begun  by  the 
purchaser. 

But  it  is  argued  that  the  ticket  in  question  is  not  assign- 
able, for  the  reason  that  its  terms  purport  a  sale  at  a  reduced 
rate.  But  it  is  not  perceived  how  that  alters  the  nature  of 
the  obligation.  The  general  rule  is,  that  a  railroad  ticket  is- 
sued without  limitations  or  restrictions  is  transferable;  that 
the  property  in  them  passes  by  delivery,  and  entitles  the 
holder  to  ride  upon  it.  Nor  is  there  anything  in  the  fact  that 
a  railroad  ticket  is  issued  and  sold  at  a  reduced  rate  to  alter 
the  nature  of  the  obligation  **•  so  as  to  aflfect  its  assignabil- 
ity, unless  it  is  expressly  conditioned  that  in  consideration  of 
such  reduced  rate  it  shall  not  be  transferable.  Nor  do  any 
of  the  authorities  cited  by  counsel  hold  any  different  view. 
In  all  of  them  there  are  words  of  limitation  or  restriction 
upon  the  tickets  which  afifected  their  assignability,  and  made 
their  transfer  unauthorized  and  not  binding  upon  the  com- 
pany. It  will  only  be  necessary  to  refer  to  a  few  of  them  to 
illustrate  this,  and  show  their  inapplicability  to  the  case  in 
hand. 

In  Drummond  v.  Southern  Pac.  R.  R.  Co.,  7  Utah,  1 18,  the 
tickets  were  sold  at  Blue  Rapids,  Kansas,  by  an  agent  of  the 
Union  Pacific  Company,  and  used  to  Salt  Lake  City,  and 
there  sold  to  the  ticket  broker,  who  sold  them  to  the  plaintiff 
and  his  wife  for  the  remainder  of  the  trip  to  San  Diego,  Cali- 
fornia.    These  tickets  contained  this  condition:  "3 or 

if  presented  by  any  other  person  than  the  original  holder,  this 
ticket  is  void,  and  the  conductor  will  take  it  up  and  collect 
full  fare."  The  court  says:  "  The  purchaser,  when  he  bought 
tliese  tickets,  knew  that  he  had  no  right  to  ride  part  way  upon 
them  and  sell  them  for  the  rest  of  the  way;  and  the  plaintiff 
knew  by  the  terms  of  the  tickets  that  he  had  no  right  to  buy 
them."  In  Cody  v.  Central  Pac.  R.  R.  Co..,  4  Saw.  115,  the 
ticket  contract  was  for  "one  continuous  emigrant  passage 
from  Omaha  to  Sun  Francisco,"  and  had,  among  oilier  limi- 
tiitions,  that  "it  was  not  transferable,"  and  was  signed  by  the 
purciiaser.     Necessarily  the  court  held  that  the  contract  was 
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to  carry  the  same  person  through  the  entire  route,  and  that 
the  assigrjee  of  it  could  not  ride  upon  it.  In  Granier  v.  Lou' 
isiana  etc.  R.  R.  Co.^  42  La.  Ann.  880,  the  following  agreement 
was  across  the  face  of  the  ticket,  viz:  "  This  ticket  is  good 
only  for  persons  named  hereon,  and  when  presented  for  or 
by  any  other,  will  be  taken  up  and  returned  to  the  general 
ticket  office." 

These  cases  have  no  application  to  the  case  at  bar.  There 
are  no  words  of  limitation  or  restriction  upon  the  ticket  in 
question;  it  vested  in  the  purchaser  of  it  the  *'•  evidence  of 
his  title  to  a  passage  over  the  line  of  the  company  issuing  it, 
and  also  over  the  connecting  lines  represented  by  the  coupons. 
The  obligation  of  such  carriers  was  only  to  carry  according  to 
its  terms.  These  contained  no  words  restricting  the  transport 
tatioQ  to  the  original  purchaser,  nor  inhibiting  its  assignee 
from  riding  upon  it.  The  ticket  had  been  issued  and  the 
consideration  received  for  it,  and  in  such  case  what  principle 
is  violated  in  requiring  the  carriers  to  perform  the  obligation 
to  carry,  whether  the  carriage  or  transportation  be  of  A  or  B 
when  the  parties  have  put  no  restrictions  upon  its  transfer? 
It  is  wholly  a  matter  of  contract,  and  to  be  determined  upon 
like  principles  which  govern  other  contracts.  In  Hoffman  v. 
Northern  Pac.  R.  R.  Co.,  45  Minn.  53,  it  was  held  that  after 
an  "  excursion"  railroad  ticket  had  been  used  by  the  holder 
in  going  one  way  over  the  route,  it  was  valid  in  the  hands  of  a 
purchaser  from  the  original  holder  for  the  return  trip,  there 
being  no  condition  in  the  contract  to  the  contrary:  See,  also, 
Carsten  v.  Northern  Pac.  R.  R.  Co.,  44  Minn.  454;  20  Am.  St. 
Rep.  589.  As  there  is  nothing  in  the  terms  of  the  ticket  in 
question  indicating  that  it  shall  not  be  transferable  in  consid- 
eration of  a  reduced  rate  or  other  thing,  there  does  not  seem 
to  be  any  substantial  reason  why  it  should  not  be  transferable 
and  valid  in  the  plaintiff's  hands.  As  the  judgment  is  con- 
ceded to  be  reasonable,  if  the  plaintiff  was  improperly  ex- 
pelled from  the  cars,  and  the  object  of  the  appeal  is  mainly 
to  secure  a  decision  upon  the  question  of  the  entirety  and  as- 
signability of  the  contract,  it  is  hardly  deemed  necessary  by 
us,  nor  do  counsel  urge  us,  to  consider  other  assignments  of 
error  to  any  great  extent. 

The  evidence  shows  that  Mr.  Blue,  the  ticket  inspector,  re- 
garded the  ticket  as  genuine  and  duly  issued,  and  that  the 
only  objection  that  he  made  to  it,  and  the  reason  tiiat  he 
required  the  plaintiff  to  pay  his  fare  or  leave  the  cars  at  Ore- 
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gon  City,  was  because  the  plaintiff  was  not  the  original  pur- 
chaser of  the  ticket.  Both  by  *'*  exceptions  to  evidence  and 
instructions,  it  is  claimed  to  be  error  to  have  permitted  the 
declarations  of  Mr.  Blue  to  be  given  in  evidence  as  to  what 
he  said  at  the  time  of  the  examination  of  the  ticket,  tending 
to  show  that  it  was  genuine  and  authorized  originally.  These 
declarations  referred  to  his  reasons  for  rejecting  the  ticket, 
and  were  made  in  the  line  of  his  duty.  He  was  charged  with 
the  duty  and  clothed  with  the  authority  of  passing  upon  the 
validity  of  tickets  issued  like  the  one  in  question.  When  he 
demanded  the  ticket  it  was  for  the  purpose  of  inspecting  it 
and  ascertaining  whether  the  plaintiff  had  the  right  to  ride 
upon  it.  He  was  required  in  the  discharge  of  his  duties  to 
accept  or  reject  it;  and  when  he  assigned  as  his  only  reason 
for  rejecting  it  and  refusing  to  allow  the  plaintiff  to  ride  upon 
it  that  he  was  not  the  original  purchaser,  the  defendant  ought 
to  be  bound  by  that  determination  and  the  implication  aris- 
ing from  it,  that  the  ticket  was  authorized  originally  and  gen- 
uine. There  was  some  evidence  tending  to  show  that  the 
defendant  had  recognized  the  issuance  of  such  tickets  as 
valid,  to  which  exceptions  were  taken  when  allowed  as  evi- 
dence, and  also  to  the  instructions  in  respect  to  it.  In  view 
of  other  facts  to  which  such  evidence  was  allied,  we  do  not 
think  there  can  be  any  doubt  of  its  admissibility,  or  even 
without  them.  Upon  an  examination  of  the  whole  case,  we 
think  there  was  no  error,  and  that  the  judgment  must  be 
affirmed.  

Railroads — Tiokbts — Whbthkb  Transfbrablx. — A  round-trip  railwaj 
ticket,  nsed  by  the  buyer  thereof  in  traveling  to  the  place  named  therein, 
and  then  sold  and  transferred  to  another  person,  is,  in  the  absence  of  any 
restrictions  in  the  original  contract  of  sale,  valid  in  the  hands  of  tb« 
holder:  CareUn  v.  Nwthern  Pac  R.  R.  Co.,  44  Minn.  454;  20  Am.  §t.  Rep. 
589. 

Agknct. — Declaratioms  of  Aoent,  Whether  Bindino  on  Principal: 
See  the  extended  notes  to  the  following  cases:  Moore  v.  Bettis,  53  Am.  Deo. 
773;  Durkee  r.  Central  Pac  R.  R.  Co.,  68  Am.  Rep.  665;  and  Roberts  v. 
Burks,  12  Am.  Deo.  326.  Statements  of  an  agent  to  be  binding  on  bis  prin* 
cipal  must  be  made  at  the  time  of  the  transaction  to  which  they  relate,  and 
such  transaction  must  be  within  the  scope  of  the  agent's  employment:  Ea^ 
j>ire  Mill  Co.  r.  LoveU,  77  Iowa,  100;  14  Am.  St.  Rep.  272,  and  note;  Adam/ 
Expr.  Co.  T.  Harris,  120  Ind.  73;  16  Am.  St  Rep.  315,  and  note;  Sweetlamd 
r.  lUmois  etc  Tel  Co.,  27  Iowa,  433;  1  Am.  Rep.  285;  Pemuylvama  R.  R. 
Co.  V.  Books,  67  Pa.  St.  339;  98  Am.  Deo.  229,  and  note;  Burnside  v.  Orand 
Trunk  Ry.  Co.,  47  N.  H.  554;  93  Am.  Deo.  474,  and  note  with  the  cases  eol> 
lected;  iStrnpaon  v.  Waldby,  63  Mich.  439. 
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Railroads— CocpOK  Tickets. — A  ticket  over  connecting  lines  does  not 
evidence  a  joint  contract  by  them  when  it  consists  of  coapous  each  entitling 
the  passenger  to  transportation  over  the  line  of  the  carriers  designated 
therein,  and  the  whole  is  sold  by  one  of  them  acting  as  the  agent  of  tb» 
others,  so  far  as  their  lines  are  concerned.  Each  coupon  is  a  separate  con- 
tract of  the  connecting  carrier  to  whose  line  it  applies:  Ou^f  tU.  Bjf,  Ca  t» 
Looney,  85  Tez.  158;  34  Am.  St.  Rep.  787,  »nd  notaw 
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(23  OBieoM,  163.] 
KxxnrnoHB  Issuxd  oh  Dobmant  Judgments. — Under  a  statot*  providing 
that  after  five  years  an  execution  shall  not  issue  upon  any  judgment  ex« 
eept  on  motion  followed  by  the  issuance  of  summons  as  in  actions  at 
law,  an  execution  issued  without  such  proceedings  is  not  absolutely 
Toid,  bnt  merely  voidable,  and  is  not  subject  to  collateral  attack. 

John  H.  MitchelXy  W,  E,  Thayer^  and  Edward  B.  Watson^  for 
the  appellants. 

W.  R.  Willis,  and  Quy  0,  Willis,  for  the  respondent. 

***  Lord,  C.  J.  This  is  an  action  at  law  to  recover  the  poe- 
session  of  certain  real  property  described  in  the  complaint.  The 
pleadings  are  in  the  usual  form,  and  present  the  issue  sought 
to  be  tried  in  such  actions.  The  parties  waived  a  trial  by  a 
jury  and  consented  to  try  the  issue  before  the  court  After 
trial  the  court  found  and  filed  its  conclusions  of  fact  and  lair, 
which  are  set  out  in  the  record. 

For  the  purposes  of  this  case  it  is  enough  to  state  that  oq 
the  twenty-sixth  day  of  November,  1872,  E.  F.  Russell  be- 
came the  owner  of  the  tract  of  land  in  dispute  through  mesne 
conveyance  duly  executed  and  purporting  to  convey  it;  that 
on  the  fifth  day  of  October,  1874,  judgment  was  duly  rendered 
and  docketed  in  the  county  court  for  the  county  of  Multnomah 
in  favor  of  Lathrop  Coldwell  and  against  E.  F.  Russell;  that 
on  the  twenty-eighth  day  of  April,  1879,  an  execution  wa» 
issued  on  said  judgment,  and  returned  unsatisfied  on  the 
twenty-fourth  day  of  June,  1879;  that  no  other  execution  was 
issued  on  said  judgment  until  the  thirty-first  day  of  July,  1884, 
a  period  of  over  five  years  and  three  months  after  the  issu- 
ing of  said  execution  on  the  twenty-eighth  day  of  April,  1879; 
that  on  the  thirty-first  day  of  July,  1884,  without  any  leave 
of  court,  an  alias  execution  was  issued  on  said  judgment,  and 
on  the  twentieth  day  of  September,  1884,  the  tract  of  land 
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in  controversy  was  sold  by  the  sheriff  under  said  alias  execu- 
tion to  James  E.  Coldwell  for  nine  hundred  and  sixty-seven 
dollars  and  seventy-one  cents  bid  by  him  and  by  him  paid  to 
the  sheriff;  that  on  the  sixth  day  of  October,  the  sale  was 
duly  confirmed  by  order  of  the  county  court,  and  in  pursu- 
ance thereof,  on  the  twelfth  day  of  December,  1884,  the  sheriff 
executed  a  deed  to  James  E.  Coldwell;  that  on  the  third 
day  of  February,  1885,  James  E.  Coldwell  executed  a  deed 
of  the  same  property,  being  the  property  in  dispute  to  E.  L. 
Coldwell,  the  defendant  herein;  that  on  the  *••  thirtieth  day 
of  January,  1890,  E.  F.  Russell,  and  Carrie,  his  wife,  executed 
a  deed  of  the  property  in  dispute  to  Jackson  Jordan,  and  that 
on  the  fifth  day  of  August,  1891,  Jackson  Jordan  executed  a 
deed  of  the  same  property  to  Teresa  Eddy,  the  plaintiff 
herein.  Upon  this  state  of  facts  the  court  found,  as  conclu- 
sions of  law,  that  the  plaintiff  was  not  entitled  to  the  posses- 
sion  of  the  property  described  in  the  complaint;  that  the 
defendant  is  the  owner  in  fee  simple  of  said  property  and 
entitled  to  the  possession  of  the  same,  etc.,  and  thereupon 
rendered  a  judgment  in  favor  of  the  defendant,  from  which 
judgment  the  plaintiff  has  brought  this  appeal. 

From  these  facts  it  appears  that  an  execution  was  issued 
upon  the  judgment  before  a  period  of  five  years  had  elapsed 
after  its  entry,  but  that  a  period  of  over  five  years  and  three 
months  intervened  between  the  dates  of  issuing  the  first  and 
second  executions  without  any  proceeding  to  obtain  leave  to 
issue  the  latter,  under  which  the  sale  of  the  property  in  dis- 
pute was  made.  As  counsel  for  the  plaintiff  assert,  the  main 
question  presented  is  whether  this  second  execution,  obtained 
without  leave,  is  valid,  and  the  sheriff's  sale  and  deed  under 
it  effectual  to  pass  the  title  to  the  land  in  controversy.  Their 
contention  is,  that  an  execution  issued  without  reviving  tha 
judgment,  as  provided  by  section  295,  Hill's  Code,  where  more 
than  five  years  have  elapsed  since  the  issuance  of  the  last 
execution,  is  void,  and  consequently  insuflBcient  to  support 
the  sale  of  land  made  thereunder.  This  contention  is  based 
on  the  assumption  that  the  proceeding  by  motion  to  obtain 
leave  to  issue  execution  under  section  295,  Hill's  Code,  is,  in 
substance  and  effect,  essentially  a  different  remedy  than  was 
afforded  by  the  writ  of  scire  facias  at  common  law;  that  it  is 
a  separate  proceeding,  distinctly  judicial,  requiring  notice  to 
the  judgment  debtor,  pleadings,  trial,  and  judgment;  and 
that  the  proceeding  being  such,  the  requirements  of  the  seo- 
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tion  to  obtain  leave  to  issue  an  execution,  and  to  give  notice 
to  the  judgment  debtor,  is  mandatory  and  not  merely  *•• 
directory,  rendering  an  execution  issued  without  such  leave 
and  notice  a  nullity,  and  the  sale  thereunder  void.  At  com- 
mon law  no  execution  could  be  issued  upon  a  judgment  after 
the  expiration  of  a  year  and  a  day  unless  an  execution  had 
been  taken  out  and  returned  during  that  time.  When  this 
had  not  been  done  within  that  period,  the  judgment  became 
inoperative  or,  as  it  is  usually  called,  dormant,  and  so  con- 
tinued until  it  was  revived  by  a  writ  of  scire  facias.  This  is 
&  writ  founded  upon  the  judgment,  the  object  of  which  is  to 
obtain  authority  to  have  an  execution  issued  thereon,  and  or- 
dering the  defendant  to  show  cause,  if  any  there  be,  why  such 
execution  should  not  issue.  The  writ  presents  the  plaintiff's 
whole  case,  and  constitutes  the  declaration  to  which  the  de- 
fendant must  plead.  It  serves  the  double  purpose  of  a  writ 
and  declaration,  and  as  its  object  is  to  revive  a  dormant  judg- 
ment, and  not  create  one  anew,  it  is  not  an  original  process, 
but  a  judicial  writ.  While  scire  facias  is  not  an  original  pro- 
cess by  which  an  action  is  commenced,  it  is  considered  to  be 
BO  far  original  that  the  defendant  may  plead  to  it:  Winder  v. 
daldwell,  14  How.  434.  Lord  Coke  said  that  a  scire  facias  is 
to  be  "  accounted  in  law  in  the  nature  of  an  action,"  because 
the  defendant  could  plead  to  it,  and  so  the  books  have  often 
Baid  since;  but  the  facts  it  recites  assert  no  cause  of  action 
beyond  or  back  of  the  judgment  upon  which  it  is  based:  Coke 
on  Littleton,  2906;  Fenner  v.  Evans,  1  Term  Rep.  268;  Bilbo 
v.  Allen,  4  Heisk.  31.  A  scire  facias  cannot  therefore  be  re- 
garded as  a  new  or  an  original  action  when  the  plaintiff  is 
not  required  to  file  any  new  declaration  or  rule  the  defendant 
to  plead,  and  when  no  new  judgment  is  rendered  on  it,  but  it 
is  merely  a  continuation  of  the  old  one.  Referring  to  the  fact 
that  scire  facias  is  sometimes  spoken  of  as  a  new  action,  Mr. 
Freeman  has  well  observed  that  '*  the  object  sought  and  the 
result  accomplished  by  a  scire  facias  to  revive  a  judgment 
both  show  that  it  is  not  a  new  action,  but  merely  a. continua- 
tion of  the  old  one;  no  cause  of  action  beyond  **''  the  old 
judgment  can  be  asserted;  no  ground  of  defense  anterior  to 
the  old  judgment  can  be  brought  forward;  no  relief  beyond 
that  embraced  in  the  old  judgment  can  be  obtained;  and 
finally,  the  judgment  entered  upon  the  scire  facias  is  simply 
"  that  the  plaintiff  have  execution  for  the  judgment  in  the 
Baid  scire  facias  and  costs,"  and  whatever  destroys  the  effect 
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of  the  original  judgment  also  destroys  the  effect  of  its  reviyal 
by  scire  facias":  2  Freeman  on  Judgments,  sec.  442. 

Hence  the  only  defenses  to  a  scire  facias  were  either  nul  tiel 
record,  or  payment,  or  accord  and  satisfaction,  or  some  other 
matter  which  showed  that  the  judgment  had  been  discharged. 
It  may  also  be  noted  that  by  the  form  of  the  writ  the  intent 
is  to  give  notice  to  the  defendant  to  show  cause,  if  any  there 
be,  why  execution  should  not  issue;  yet  in  practice  the  cases 
show  that  the  issuance  of  execution  or  revival  of  the  judgment 
without  such  notice  is  not  fatal  to  its  validity.  Where  the 
judgment  is  revived  by  scire  facias  without  any  actual  notice, 
the  defendant  may  afterwards  present  his  defense  by  audita 
querela^  or  upon  motion  to  be  relieved,  if  the  revivor  of  the 
judgment  was  improper:  Freeman  on  Executions,  sec.  89. 
But  this  goes  to  show  that  a  judgment  revived  by  scire  facial 
in  such  case,  although  without  actual  notice,  is  .not  void,  but 
voidable.  The  consequences  are  the  same  as  the  issuance  of 
an  execution  after  a  year  and  a  day  without  a  scire  facias — 
the  writ  is  voidable,  but  not  void.  The  defendant  may  take 
proceedings  to  have  it  set  aside,  but  if  he  neglected  to  do  so 
others  cannot  do  it  for  him,  nor  can  he  attack  it  collaterally, 
and  a  levy  and  sale  under  it  are  sufficient  to  transfer  title: 
Freeman  on  Executions,  sec.  29. 

Turning  now  to  section  295,  we  are  to  inquire  whether  itfl 
provisions  were  intended  as  a  substitute  for  the  writ  of  scire 
facias  to  revive  a  dormant  judgment  only  aiming  to  accom- 
plish the  result  sought  by  it;  or  to  provide  an  essentially  dif- 
ferent remedy,  which,  in  substance  and  effect,  is  a  new  action, 
and  the  result  to  be  obtained  by  it  a  new  judgment,  and  which 
is  to  be  pursued  exclusively,  rendering  any  execution  issued 
five  years  after  *®®  its  entry,  without  any  proceeding  to  ob- 
tain leave  upon  notice  duly  given  to  the  party  to  be  affected 
by  it,  fatal  to  its  validity,  and  all  proceedings  under  it  void, 
and  ineffectual  to  pass  title.  Section  295  provides:  "When- 
ever, after  the  entry  of  a  judgment,  a  period  of  five  years  shall 
elapse  without  an  execution  being  issued  on  such  judgment, 
thereafter  an  execution  shall  not  issue  except  as  in  this  sec- 
tion provided."  Then  follow  six  subdivisions  of  said  section, 
prescribing  and  regulating  the  mode  of  procedure  to  obtain 
leave  of  the  court  to  issue  execution.  Subdivision  1  provides 
that  the  party  in  whose  favor  judgment  is  given  shall  file  a 
motion  with  the  clerk  where  the  judgment  is  entered  for  leave 
to  issue  an  execution,  and  that  the  motion  shall  state  tb« 
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names  of  the  parties  to  the  judgment,  the  date  of  its  eiiiry^ 
and  the  amount  claimed  to  be  due  thereon,  and  that  the^ 
motion  shall  be  subscribed  and  verified  as  a  complaint.  Sub- 
division 2  provides  that  at  any  time  after  filing  such  motion 
the  party  may  cause  a  summons  to  be  served  on  the  judgment 
debtor  in  like  manner  and  with  like  effect  as  in  an  action  at 
law;  and  that  in  case  such  judgment  debtor  be  dead,  the  sum- 
mons may  be  served  upon  his  representatives  by  publication, 
as  in  case  of  a  nonresident,  or  by  actual  service  of  the  sum^ 
mons.  Subdivision  3  provides  that  the  summons  shall  be 
substantially  the  same  as  in  an  action  at  law;  but  instead  of 
the  notice  therein  required  it  shall  state  the  amount  claimed, 
or  the  property  sought  to  be  recovered,  in  the  manner  pre- 
scribed by  subdivision  1  of  the  section.  Subdivision  4  pro* 
vides  that  "  the  judgment  debtor,  or,  in  case  of  his  death, 
his  representative,  may  file  an  answer  to  such  motion  withia 
the  time  allowed  to  answer  a  complaint  in  an  action  at  law, 
alleging  any  defense  to  such  motion  which  may  exist.  If  no 
answer  be  filed  within  the  time  prescribed,  the  motion  shall 
be  allowed,  of  course.  The  moving  party  may  demur,  or  reply 
to  the  answer.  The  party  opposed  to  the  motion  may  demur 
to  the  same  or  to  the  reply.  The  pleadings  **•  shall  be  sub- 
scribed and  verified,  and  the  proceedings  conducted  as  in 
actions  at  law."  Subdivision  5  provides  what  the  word  "rep- 
resentative" shall  be  deemed  to  include.  Subdivision  6  pro- 
vides that  "  the  order  shall  specify  the  amount  for  which 
execution  is  to  issue,  or  the  particular  property,  the  posses- 
sion of  which  is  to  be  delivered;  it  shall  be  entered  in  the 
journal  and  docketed  as  a  judgment,  and  the  roll  thereafter 
prepared  and  filed  as  a  final  record  of  the  proceedings,  as  the 
case  may  be,  in  the  same  manner  as  a  judgment." 

It  will  be  observed  that  the  mode  of  procedure  by  motion 
to  revive  a  dormant  judgment  is  adopted,  so  far  as  applicable, 
as  in  actions  of  law.  It  prescribes  the  mode  to  be  pursued 
to  obtain  leave  of  the  court  to  issue  execution  and  secure  tho 
fruit  of  the  dormant  judgment,  and  if  the  result  sought  to  be 
accomplished  by  the  motion  is  the  same  as  was  obtained  by 
scire  facias^  the  mode  does  not  affect  the  substance,  and  the 
motion  was  intended  as  a  substitute  for  it.  A  glance  at  the 
subdivisions  already  set  out  will  be  suflScient  to  show  that  the 
motion,  like  the  writ  of  scire  facias,  is  a  proceeding  designed 
to  make  the  parties  interested  show  cause,  if  any  there  be^ 
why  an  execution  shall  not  issue,  or  the  dormant  judgment 
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vball  not  be  revived.  There  is  no  substantial  difference  be- 
tween them,  and  the  fact  that  this  result  can  be  as  readily 
-obtained  by  a  motion  and  order  as  by  a  writ  of  scire  facias 
^xes  their  identity,  and  indicates  that  the  former  was  in- 
tended as  a  substitute  for  the  latter.  As  Mr.  Freeman  says: 
^*  Practically,  a  writ  of  scire  facias  is  nothing  beyond  a  notice 
to  the  parties  in  interest  that  the  applicant  will,  at  a  stated 
time,  apply  for  a  writ  of  execution,  which  notice  is  accom- 
panied  by  a  statement  of  the  grounds  upon  which  the  appli- 
cation will  be  based."  But  he  adds:  **  A  notice  prepared  and 
signed  by  the  plaintiff  or  his  attorney,  and  served  by  a  copy 
on  the  defendants  in  the  suit,  if  living,  or  on  their  represen- 
tatives, if  dead,  would  accomplish  every  useful  purpose  ac- 
complished by  the  writ;  while  the  order  of  the  court,  made 
after  hearing  the  *''•  motion  specified  in  the  notice,  would 
afford  relief  as  adequate  as  could  be  granted  by  a  judgment 
•on  scire  facias'' :  Freeman  on  Executions,  sec.  95.  The  whole 
purpose  in  either  case  is  to  recover  the  amount  or  the  prop- 
erty established  by  the  old  judgment,  and  not  to  recover  a 
judgment  based  on  a  new  cause  of  action.  Neither  in  one  nor 
the  other  could  any  ground  of  defense  or  relief  be  obtained 
beyond  that  embraced  in  the  old  judgment;  nor  could  any 
other  defense  be  set  up  than  nul  tiel  record,  payment  or  mat- 
ters going  to  show  that  the  judgment  was  discharged.  So 
that  for  all  practical  purposes  the  object  of  both  was  the 
same,  and  the  motion  and  order  only  takes  the  place  and 
•aerves  the  purpose  sought  to  be  accomplished  by  scire  facias. 
In  Strong  v.  Barnhart,  6  Or.  102,  in  referring  to  the  proceed- 
ing under  the  statute  by  motion,  Boise,  J.,  said:  "This  is 
a  proceeding  in  the  nature  of  a  scire  facias,  which  is  a  judi- 
■cial  writ  to  obtain  execution  on  a  judgment,  and  the  same 
xlefenses  only  can  be  pleaded  in  this  proceeding  that  were 
pie;. -^.d  to  a  scire  facias" ;  thus  recognizing  that  the  proceed- 
ing by  a  motion  was  the  same  in  nature,  allowing  no  different 
defenses,  and  designed  to  perform  the  same  office  and  obtain 
■the  same  result.  Nor  is  there  anything  in  Fursel  v.  Deal,  16  Or. 
299,  to  the  contrary.  It  is  true  that  Strahan,  J.,  spoke  of  the 
proceeding  by  motion  under  the  statute  as  a  "  cause  of  action," 
l)ut  by  that  was  only  meant  that  a  party  in  whose  favor  a 
judgment  had  been  given  had  the  right  to  institute  proceed- 
ings by  motion  to  obtain  an  order  to  issue  execution  upon  a 
•dormant  judgment. 

It  is  insisted,  however,  that  section  295  prohibits  the  issu- 
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ing  of  an  execution  in  any  other  mode,  or  upon  any  other 
conditions  than  those  prescribed;  that  negative  words  are  em- 
ployed which  render  the  section  mandatory.  The  section  pro- 
vides: ....  "An  execution  shall  not  issue  except  as  in  this 
section  provided:  1.  The  party  in  whose  favor  a  judgment 
is  given  shall  file  a  motion  with  the  clerk  of  the  court  where 
the  judgment  is  entered  for  leave  to  file  an  execution;  .... 
2.  At  any  time  after  *''*  filing  such  motion  the  party  may 
cause  a  summons  to  be  served  on  the  judgment  debtor  iQ 
like  manner  and  with  like  effect  as  in  actions  at  law." 

Prior  to  the  enactment  of  the  present  statute  our  statute 
upon  this  subject  was  like  the  New  York  statute,  from  which 
it  was  taken,  and  provided  that  "  an  execution  can  be  issued 
only  by  leave  of  the  court  upon  motion,  with  personal  notice 
to  the  adverse  party."  In  all  substantial  particulars  these 
provisions  of  the  statutes  are  the  same,  and  intended  to  af- 
ford the  same  relief.  The  present  statute  points  out  where 
the  motion  shall  be  filed,  what  it  shall  contain,  and  the  sum- 
mons to  be  served.  The  prior  statute  points  out  that  it  shall 
be  upon  motion,  which  necessarily  would  contain  in  substance 
what  our  present  statute  directs,  and  which  was  formerly  re- 
cited in  the  writ  of  scire  facias,  and  with  personal  notice  to 
the  adverse  party,  which  is  in  effect  nothing  more  than  is 
accomplished  by  the  service  of  the  summons.  All  that  can 
be  said  is,  that  the  proceeding  under  the  present  statute  is 
better  and  more  definite,  but  the  purpose  is  identical,  and  no 
new  or  different  remedy  is  subslstuted.  The  intention  is  to 
provide  the  same  protection  to  the  judgment  debtor  as  was 
provided  at  common  law  by  scire  facias,  or  as  was  provided 
by  the  former  statute.  In  view  of  the  considerations  sug- 
gested, and  the  purpose  to  be  served  by  proceedings  to  obtain 
authority  to  issue  execution  upon  a  dormant  judgment,  there 
is  no  substantial  difference  between  the  words  of  the  present 
statute,  "shall  not  issue  except,"  and  the  former  statute, 
"can  be  issued  only."  What  is  the  difference  between  say- 
ing that  an  execution  can  be  issued  only  by  leave  of  the  court 
on  motion  and  an  execution  shall  not  issue  except  the  party 
file  a  motion,  etc.?  The  inference  is  just  as  strong  in  one 
case  as  in  the  other  that  the  execution  cannot  issue  "  except," 
or  only  on  the  conditions  prescribed.  One  is  as  mandatory 
as  the  other.  The  bare  words  in  either  case,  considered 
apart  from  the  nature  of  the  proceeding  and  the  purpose  it  is 


Nov.  1892.]  Eddy  v.  Coldwell.  -679 

designed  to  serve,  might  well  be  *''*  construed  as  mandatory, 
rendering  proceedings  in  disregard  of  the  statute  a  nullity. 

Looking  at  the  previous  state  of  the  law  it  is  plain  that 
under  either  the  former  or  present  statute  the  intention  was 
to  prescribe  a  mode  of  proceeding  which  was  to  be  pursued 
in  such  case,  but  not  to  aflfect  the  jurisdiction  in  case  there 
was  an  omission  to  follow  the  mode  of  procedure  as  pre- 
scribed. At  common  law,  if  an  execution  was  not  taken 
within  a  year  and  a  day  it  could  not  be  regularly  issued 
thereafter  without  reviving  the  judgment  by  scire  facias;  yet 
it  was  invariably  held  that  an  execution  taken  out  after  that 
time,  and  without  scire  facias  or  judgment  of  revivor,  was  not 
void,  but  only  irregular.  The  defendant  might  interpose  and 
set  it  aside  upon  motion;  but  if  he  neglected  to  do  so  it  was 
considered  an  implied  admission  that  the  judgment  waa 
still  in  full  force.  The  application  of  this  principle  finds  ita 
illustration  in  Mariner  v.  Coon,  16  Wis.  *468,  where  the  ques- 
tion presented  was,  whether  an  execution  issued  upon  a 
dormant  judgment  without  leave  of  court  is  void  or  only 
voidable;  but  where  it  was  insisted,  as  here,  that  the  statute,^ 
in  providing  that  "an  execution  can  be  issued  only  by  leave 
of  the  court,  upon  motion,"  rendered  void  any  execution  not 
issued  except  in  the  mode  prescribed,  the  court  says:  "But 
the  code  (sections  192  and  193  of  the  original  act,  now  sec- 
tions 1  and  2  of  chapter  134,  Revised  Statutes)  prescribes  a 
different  practice,  and  it  is  upon  this  that  the  counsel  for  the 
defendant  chiefly  reliefe.  When  the  execution  in  controversy 
was  issued  the  period  was  fixed  at  two  years  from  the  entry 
of  judgment.  It  is  now  enlarged  to  five.  After  that  period 
has  elapsed  it  is  provided  that  '  an  execution  can  be  issued 
only  by  leave  of  the  court  upon  motion,'  etc.  This  lan- 
guage ie  said  to  take  away  all  power,  except  it  be  acquired 
in  the  manner  prescribed,  and  to  render  every  process  issued 
in  contravention  of  it  void  for  want  of  jurisdiction.  Were  we 
to  suppose  the  legislature  to  be  speaking  with  reference  to  the 
question  *"  of  power,  then  there  is  nothing  in  their  language 
inconsistent  with  the  position  of  counsel,  and  we  might  adopt 
his  views.  Upon  looking  to  the  previous  state  of  the  law  and 
to  other  provisions  of  the  act,  we  see  very  clearly  that  it  was 
a  matter  of  practice  with  which  the  legislature  was  dealing; 
a  question  as  to  the  form  of  proceeding  which  should  thence- 
forth  be  pursued,  and  not  one  which  necessarily  affected  the 
jurisdiction  in  case  the  new  practice  was  not  complied  with. 
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By  section  33  of  the  original  act  the  writ  of  scire  facias  is 
virtually  abolished.  The  remedies  hereafter  obtainable  in 
that  form  may  be  obtained  by  civil  action  under  the  provi- 
sions of  the  code.  But  by  the  particular  provision  of  section 
2,  chapter  134,  above  referred  to,  the  remedy  by  motion  to 
revive  a  judgment  which  has  become  dormant  by  the  lapse 
of  time  is  substituted.  Hence  the  peculiar  significance  of 
the  word  'only,'  upon  which  the  counsel  insists  so  strongly 
to  show  want  of  jurisdiction.  The  execution  shall  be  issued 
only  upon  a  motion,  otherwise  the  plaintiff  might  resort  to 
the  remedy  by  civil  action.  It  appears,  therefore,  that  the 
consequences  of  a  departure  from  the  practice  prescribed  by 
statute  are  the  same  as  they  were  at  common  law." 

This  view  is  supported  in  Bank  of  Genesee  v.  Spencer^  18 
N.  Y.  154,  where  the  language  of  the  statute  was  that  "  an  ex- 
ecution can  be  issued  only  by  leave  of  the  court,  upon  motion 
with  personal  notice,"  etc.,  the  court  saying:  "There  was 
always  a  time  after  which  the  party  who  had  recovered  judg- 
ment was  not  at  liberty  to  sue  out  execution  without  an  ap- 
plication to  the  court.  Formerly  the  time  was  a  year  and  a 
day;  and  the  form  of  obtaining  an  award  of  execution  when 
one  had  not  been  issued  in  time,  was  by  scire  facias  quare 
executionem  non.  Afterwards  it  was  extended  by  the  Revised 
Statutes  to  two  years.  By  the  code  it  was  further  extended, 
as  we  have  seen,  to  five  years,  and  the  mode  of  obtaining 
leave  was  an  application  to  the  court  on  motion.  Under  the 
former  practice,  it  was  well  settled  that  the  execution,  if  is- 
sued too  late,  was  not  *'*  void:  Woodcock  v.  Bennett,  1  Cow. 
711;  18  Am.  Dec.  568.  It  was  liable  to  be  set  aside  on 
motion;  but  such  motion,  like  all  others,  must  be  made 
promptly;  and  if  it  appeared  that  the  defendant  had  con- 
sented to  the  execution  being  issued,  or  if  there  were  any  cir- 
cumstances which  in  fairness  and  equity  precluded  him  from 
availing  himself  of  the  irregularity,  the  motion  would  not 
prevail:  Morris  v.  Jones,  2  Barn.  &  C.  232.  There  is  no  reason 
why  the  same  practice  should  not  prevail  under  the  code": 
See,  also,  Winebrener  v.  Johnson,  7  Abb.  Pr.,  N.  S.,  205;  Union 
Bank  v.  Sargeant,  53  Barb.  422.  The  same  principles  of  con- 
struction were  applied  in  Lawrence  v.  Grambling,  13  S.  C.  120^ 
upon  the  provision  of  the  statute  of  South  Carolina  providing 
that  "  an  execution  can  be  issued  only  by  leave  of  the  court 
upon  motion,"  etc.,  the  court  saying:  "It  is  very  clear  that 
the  provisions  introduced  by  the  code  and  the  act  of  1873  aa 


Nov.  1892.]  Eddy  v.  Coldwell.  681 

a  substitute  for  the  writ  of  scire  facias  as  theretofore  used 
should  be  construed  as  giving  to  the  remedy  provided  as  such 
substitute  the  same  force  and  effect,  when  not  otherwise  pro- 
vided, as  the  proceedings  by  scire  facias.  There  is  nothing 
in  the  provisions  of  the  code,  as  it  originally  stood,  or  as  it 
now  stands  under  the  amendment  of  1873,  that  6xes  the  con- 
sequences that  should  result  from  the  failure  of  a  party  to 
obtain  leave  of  the  court,  where  such  leave  is  necessary.  We 
must  recur  to  the  former  practice  to  ascertain  whether  the 
failure  to  bring  a  scire  facias  where  necessary  rendered  the 
execution  issued  without  such  proceeding  absolutely  void,  or 
merely  voidable  on  the  ground  of  irregularity.  This  proposi- 
tion was  decided  in  Ingram  v.  Belk,  2  Strob.  208,  47  Am.  Dec 
591,  where  it  is  said  that  in  such  cases  the  execution  is 
merely  voidable,  and  not  void." 

While  it  is  true  there  are  some  courts  which  have  declared 
«xecutions  issued  without  an  order  of  the  court  void,  Mr. 
Freeman  expresses  the  opinion  that  "  these  decisions  are  in 
the  main  based  on  a  misconception  of  the  rules  generally  ap- 
plied at  common  law  to  executions  *"  issued  on  dormant 
judgments  in  the  absence  of  their  revivor  by  scire  facias": 
Freeman  on  Executions,  sees.  27,  29.  And  while  it  is  also 
true  that  by  section  354  of  the  code  the  writ  of  scire  facias, 
the  writ  of  quo  warranto,  etc.,  are  abolished,  yet  the  section 
provides  that  the  remedies  heretofore  obtainable  under  those 
forms  may  still  be  obtained  by  an  action  at  law  in  the  mode 
prescribed  by  the  statute.  It  is  only  the  form  that  is  abro- 
gated, the  jurisdiction  and  power  of  the  courts  are  not  touched, 
nor  the  right  to  seek  and  reach  through  them  all  the  remedy 
that  the  writ  of  scire  facias  once  afforded :  Wilson  v.  Shively, 
10  Or.  273;  State  v.  Douglas  County  Road  Co.,  10  Or.  199; 
People^v.  Hall,  80  N.  Y.  119.  There  is  nothing  in  the  statute 
indicating  that  the  failure  of  a  party  to  obtain  leave  of  the 
<!ourt  renders  the  execution  void.  No  such  consequences  are 
directly  or  indirectly  declared.  On  the  contrary,  the  courts 
hold,  with  rare  exceptions,  in  construing  similar  statutes,  that 
no  such  consequences  were  intended  or  do  result;  that  the  in- 
tention of  the  legislature  was  not  to  take  away  all  power  from 
the  execution  unless  it  had  been  acquired  by  pursuing  the 
mode  prescribed;  that  it  was  not  dealing  with  the  question  of 
power,  but  providing  a  new  mode  of  procedure  thenceforth  to 
be  pursued  as  a  substitute  for  the  former  practice.  These 
considerations,  in  view  of  the  previous  condition  of  the  law, 
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indicate  that  the  intention  was  to  provide  a  form  of  proceed- 
ing to  accomplish  the  same  result  as  was  obtained  by  scire 
facias,  without  affecting  the  jurisdiction  in  case  an  execution 
was  issued  without  such  proceeding.  This  view  renders  it 
unnecessary  to  consider  any  of  the  other  propositions  dis- 
cussed by  either  counsel. 

It  results  that  the  judgment  must  be  affirmed. 

Execution  ok  Judgmbnts  Barred  by  the  statute  of  limitationB  cannot 
issue,  nor  can  a  valid  levy  or  sale  be  made  thereunder:  Ludeman  v.  JJirth,  98 
Mich.  17;  35  Am.  St.  Rep.  588,  and  note  with  the  cases  collected. 


HoQQ  V,  Mackat. 

[23  Obeqon,  389.] 

CoKSTiTDTioKAL  Law — COMMUTATION  or  Taxes. — A  statute  which  attempt* 
by  commutation  to  relieve  a  railroad  company  from  the  payment  of  any 
taxes  on  its  property  for  a  certain  period,  in  consideration  of  its  agree, 
ment  to  carry  the  troops  and  munitions  of  war  of  the  state,  free  of 
charge,  violates  a  constitutional  provision  requiring;  all  taxation  to  bo 
equal  and  uniform,  and  a  just  valuation  of  all  property  to  be  made  for 
the  purpose  of  taxation,  and  for  this  reason  such  statute  is  null  and 
void. 

Constitutional  Law— Exemption  From  Taxation.— Under  a  constitu. 
tional  provision  absolutely  prohibiting  the  exemption  of  any  property, 
except  enumerated  classes,  from  taxation,  any  statute  attempting  either 
directly  or  indirectly  to  exempt  from  taxation  property  not  within  the 
enumerated  classes  is  void. 

W.  S.  McFadden,  W.  S.  Huffordf  J,  W.  Raybumf  and  D*Arcy 
and  Bingham,  for  the  appellant. 

J.  R.  Brysoriy  Earl  C.  Bronaugh,  and  McArthuVt  Fenton  and 
Bronaugh,  for  the  respondent. 

*'*  Bean,  J.  This  is  a  suit  by  T.  Edgerton  Hogg,  receiver 
of  the  Willamette  Valley  and  Coast  Railroad  Company,  ta 
enjoin  the  sheriff  of  Benton  county  from  collecting  or  attempt- 
ing to  collect  the  state  and  county  taxes  assessed  and  levied 
upon  the  property  of  the  said  railroad  company  for  the  year 
1889,  and  involves  the  constitutionality  of  section  11  of  "An 
act  to  provide  for  the  construction  of  the  Willamette  Valley 
and  Coast  Railroad,"  approved  October  24,  1874  (Laws  1874, 
51),  as  extended  by  the  act  approved  February  6,  1885  (Laws 
1885,  7),  which  reads  as  follows:  "Section  11.  That  if  said 
Willamette  Valley  and  Coast  Railroad  Company  shall,  within 
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ninety  days  after  the  approval  hereof  by  the  governor,  file  in 
the  oflBce  of  the  secretary  of  state  its  agreement,  duly  exe- 
cuted under  its  corporate  seal,  obliging  itself  to  carry  all 
troops  and  munitions  of  war  of  this  state  required  to  '*•  be 
conveyed  on  its  road  without  charge  to  the  state,  for  a  period 
of  twenty  years  from  and  after  such  approval,  without  other 
compensation  than  the  moneys  arising  from  taxes  assessedt 
levied,  or  collected  on  the  property  of  said  company;  then,  in 
consideration  of  said  agreement,  and  said  services  done  or  to 
be  done  for  said  period  of  twenty  years,  said  company  shall 
have  and  receive  during  all  said  term  all  the  taxes  levied, 
assessed,  or  collected,  or  which  might  have  been  levied,  as- 
sessed, or  collected,  by  the  state,  upon  all  its  property,  real 
and  personal,  and  said  taxes  are  hereby  appropriated  therefor." 

The  contention  is  that  this  section  is  in  violation  of  the 
provisions  of  the  constitution  of  this  state  that  "all  taxation 
shall  be  equal  and  uniform,"  and  that  the  legislature  "shall 
provide  by  law  for  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  only  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable  purposes  as  may  be 
specially  exempted  by  law":  Sec.  32,  art.  1,  and  sec.  1,  art.  9. 

The  power  of  taxation  and  the  right  to  prescribe  what 
property  shall  be  taxed  is  a  sovereign  right  belonging  to  the 
state  in  its  sovereign  capacity,  and.  In  the  absence  of  a  con- 
stitutional restriction,  necessarily  implies  the  power  to  pre- 
scribe what  property  shall  be  exempt  from  taxation;  hence  it 
has  been  held  that,  when  not  prohibited  by  the  state  constitu- 
tion, the  legislature  can  bind  the  state  by  a  contract  with 
either  an  individual  or  corporation  to  surrender  the  right  of 
taxation  by  the  grant  of  either  a  perpetual  or  transient  im- 
munity from  taxation,  either  in  the  form  of  a  contract  to  pay 
a  fixed  sura  in  lieu  of  all  taxes  or  by  way  of  commutation, 
whatever  the  latter  term  may  mean;  and  that  as  to  the  suflB- 
cieiicy  of  the  consideration  for  such  contract,  the  legislature 
is  the  sole  and  exclusive  judge:  Cooley  on  Taxation,  53; 
Desty  on  Taxation,  127;  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430;  Humphrey  v.  Pegues,  16  Wall.  244;  Hunsaker  ■** 
V.  Wright,  30  111.  146.  But  this  doctrine  has  been  questioned 
by  the  courts  of  many  of  the  states,  as  well  as  by  able  dis- 
senting opinions  in  the  supreme  court  of  the  United  States, 
upon  the  principle  that  the  legislature  has  no  right  to  bargain 


684  Hoao  v.  Mack  ay,  [Oregon, 

away  the  taxing  power  of  the  state  bo  as  to  place  it  beyond 
the  control  of  succeeding  legislatures:  Desty  on  Taxation,  128; 
note  to  Northwestern  University  v.  People,  18  Am.  Law  Reg., 
N.  S.,  366,  where  the  authorities  are  collected  and  reviewed. 

However  this  may  be  in  the  absence  of  a  constitutional 
limitation,  it  seems  to  us  there  is  no  room  for  argument  that 
under  our  constitution  no  power  exists  in  the  legislature  to 
exempt  by  contract,  commutation,  or  otherwise,  any  property 
whatever,  except  certain  classes  specially  enumerated  therein, 
from  bearing  its  just  proportion  of  the  burdens  of  government 
The  provisions  of  the  constitution  are  mandatory,  that  all 
taxation  shall  be  equal  and  uniform,  and  the  legislature  shall 
prescribe  regulations  for  a  just  valuation  of  all  property  for 
taxation,  excepting  only  the  enumerated  classes.  The  lan- 
guage of  the  constitution  is  plain,  simple,  and  easily  under- 
stood, and  manifestly  operates  as  an  absolute  inhibition 
against  the  exemption,  either  directly  or  indirectly,  of  any 
property  from  taxation,  except  that  specially  enumerated.  In 
Crawford  v.  Linn  County ,  11  Or.  494,  Waldo,  C.  J.,  in  speak- 
ing of  the  efiFect  of  the  latter  clause  of  section  1,  article  9,  of 
the  constitution,  says  it  "  actually  forbids  the  exemption  from 
taxation  of  any  property  whatever,  except  that  specially 
enumerated  in  the  clause."  See,  also,  Chesapeake  etc.  R.  R. 
Co.  V.  Miller,  19  W.  Va.  408;  Huntington  v.  Worthen,  120  U.  S. 
97;  Zanesville  v.  Richards,  5  Ohio  St.  589;  People  v.  McCreery^ 
34  Cal.  432;  People  v.  Eddy,  43  Cal.  331;  13  Am.  Rep.  143; 
Fletcher  v.  Oliver,  25  Ark.  289;  Nashville  R,  R.  Co.  v.  Wilson 
Co.,  89  Tenn.  597. 

While  counsel  for  plaintiff  frankly  admit  that  the  legisla- 
ture had  no  power  under  the  constitution  to  exempt  the  prop- 
erty of  their  client  from  taxation,  they  urge  '**  that  section 
11  of  the  act  of  1874  is  not  an  exemption  of  the  property  from 
taxation,  but  a  commutation  of  the  taxes,  for  what  the  legis- 
lature determined  to  be  an  adequate  equivalent,  and  there- 
fore is  not  obnoxious  to  the  constitutional  provisions.  A 
sufficient  answer  to  this  position  is  that  the  legislature  cannot 
do  indirectly  what  it  is  prohibited  from  doing  directly.  The 
right  to  commute  is  simply  an  incident  of  the  right  to  exempt, 
and  the  denial  of  the  power  to  exempt  must  necessarily  pre- 
clude the  existence  of  the  power  to  commute.  As  was  said 
by  White,  J.,  in  Louisiana  Cotton  Mfg.  Co.  v.  City  of  New  Or- 
leans,  31  La.  Ann.  440,  the  right  to  commute  may  be  said  ta 
be  "  a  payment  of  a  designated  sum  for  the  privilege  of  e» 
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emption,  or  the  selection  in  advance  of  a  specific  sum  in  lieu 
of  an  ad  valorem  tax.  If  the  first,  it  is  indubitably  an  ex" 
emption;  if  the  second,  then  it  is  a  specific  tax,  and  hence 
violates  the  rule  of  ad  valorem^  which  prescribes  that  all  prop- 
erty shall  be  taxed  according  to  value."  Either  view  is  fatal 
to  plaintiff's  contention  in  this  case.  The  constitution  abso- 
lutely prohibits  the  exemption  of  any  property,  except  for 
municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes,  and  as  no  part  of  plaintiff's  property  is  in- 
cluded within  any  of  these  enumerated  classes,  any  law  which 
attempts  to  exempt  it  from  taxation  is  void.  And  "any  law 
which  indirectly  produces  such  exemption  must  be  equally 
void;  that  cannot  be  accomplished  indirectly  which  the  or- 
ganic law  declares  shall  not  be  done  directly":  Mr.  Justice 
Field,  in  Huntington  v.  Worthen,  120  U.  S.  97. 

The  provisions  of  our  constitution  were  manifestly  intended 
to  require  and  insure  equality  in  the  manner  and  mode  of  the 
assessment,  and  the  levy  and  collection  of  taxes  for  the  sup- 
port of  the  government,  and  to  impose  an  equal  proportion  of 
these  burdens  upon  all  persons  within  the  limits  of  the  taxing 
district;  and  to  that  end  prohibited  special  or  class  legisla- 
tion of  the  character  sought  to  be  upheld  in  this  case.  If  the 
legislature  can,  '*'  for  any  consideration  it  may  deem  ade- 
quate, exempt  or  commute  the  taxes  on  one  class  of  property, 
or  on  the  property  of  one  taxpayer,  it  can  do  the  same  with 
any  or  all  property,  and  the  proportion  of  the  burden  of  main- 
taining the  government  borne  by  any  taxpayer  will  depend, 
not  on  the  amount  or  value  of  his  property,  but  upon  his  suc- 
cess in  securing  advantageous  legislation.  If  such  a  doctrine 
should  be  recognized  by  the  courts,  the  constitution  will  put 
no  hinderance  to  rich  and  powerful  corporations  or  rich  men 
making  contracts  with  the  legislature  for  perpetual  exemption 
from  all  the  burdens  of  supporting  the  government,  and  the 
property  owner  who  is  unable  to  obtain  such  contracts  or 
commutation  will  be  compelled  alone  to  bear  such  burdens. 
**  The  result  of  such  a  principle,"  says  Mr.  Justice  Miller, 
"  under  the  growing  tendency  to  special  and  partial  legisla- 
tion, would  be  to  exempt  the  rich  from  taxation,  and  cast  all 
the  burden  of  supporting  the  government  and  the  payment 
of  its  debts  on  those  who  are  too  poor  or  too  honest  to  pur- 
chase such  immunity":  Washington  University  v.  Rouse,  8 
WalL  444.    A  construction  of  the  constitution  which  would 
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permit  or  allow  opportunities  for  such  manifest  injustice,  can- 
not receive  the  sanction  of  this  court. 

So  obviously  unconstitutional  is  the  provision  of  the  act  of 
1874,  which  attempts  to  relieve  the  plaintiff  from  the  pay- 
ment of  any  state  or  county  taxes  on  its  property  for  a  desig- 
nated period,  in  consideration  of  its  agreement  to  convey  the 
troops  and  munitions  of  war  of  the  state  over  its  road,  that  it 
seems  almost  unnecessary  to  cite  authorities  in  support  of 
that  position;  but,  as  showing  the  construction  put  upon  simi- 
lar constitutional  provisions  by  the  courts  of  other  states,  refer- 
ence will  be  made  to  some  of  the  adjudged  cases.  In  Memphia 
etc.  R.  R  Co.  V.  Gaines,  3  Tenn.  Ch.  604,  and  Ellia  v.  Louis- 
ville etc.  R.  R.  Co.,  8  Baxt.  530,  under  a  constitution  providing 
that  "  all  property  shall  be  taxed  according  to  its  value,"  to 
be  "  ascertained  in  such  manner  as  the  legislature  •**  shall 
direct,  so  that  taxes  shall  be  equal  and  uniform,"  it  was  held 
that  an  act  of  the  legislature  providing  that  any  railroad 
company  which  would  accept  certain  amendments  to  its 
charter,  and  pay  annually  to  the  treasurer  of  the  state,  to  be 
in  full  of  all  taxation,  a  certain  per  cent  of  its  gross  receipts, 
should  be  exempt  from  any  further  taxation,  was  unconstitu- 
tional and  void.  And  these  decisions  were  aflBrmed  by  the 
supreme  court  of  the  United  States  in  Railroad  Co.  v.  Gaines, 
97  U.  S.  697.  So  in  State  v.  Hannibal  etc.  R.  R.  Co.,  75  Mo. 
208,  under  a  constitution  providing  that  "  all  property  sub- 
ject to  taxation  ought  to  be  taxed  in  proportion  to  its  value," 
and  that  "  no  property,  real  or  personal,  shall  be  exempt  from 
taxation,"  it  was  held  that  a  contract  between  a  municipality 
and  a  railroad  company,  that  the  municipality  should  relin- 
quish and  forego  all  right  or  claim  to  tax  the  property  of  the 
corporation,  in  consideration  that  it  should  locate  and  main- 
tain its  general  office  and  machine  shops  within  the  corporate 
limits,  and  pay  annually  to  the  corporation  seven  hundred 
dollars  in  money,  was  in  violation  of  the  constitution,  and 
void.  And  again,  in  City  of  New  Orleans  v.  Lafayette  Ins. 
Co.,  28  La.  Ann.  756,  under  a  constitution  that  all  "  taxation 
shall  be  equal  and  uniform  throughout  the  state,"  and  all 
property  "  shall  be  taxed  in  proportion  to  its  value,"  an  act  of 
the  legislature  providing  that  all  insurance  companies  doing 
business  in  the  state  shall  pay  an  annual  license  tax  of  one 
thousand  dollars,  which  "  shall  be  deemed  a  full  acquittance 
for  all  taxes  imposed  by  state,  parish,  or  municipal  authority 
for  the  year  for  which  said  one  thousand  dollars  is  paid,  ex< 
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cept  taxes  on  real  estate  owned  by  said  company,"  was  de- 
clared to  be  in  violation  of  the  constitution,  and  did  not 
prevent  the  taxation  of  the  property  of  an  insurance  com- 
pany. To  the  same  effect  see  City  of  New  Orleans  v.  New 
Orleans  Sugar  Shed  Co.^  35  La.  Ann.  548;  Chattanooga  T. 
Nashville  etc.  R.  R.  Co.,,  7  Lea,  561. 

The  case  of  HunsaJcer  v.  Wright,  30  111.  146,  cited  and  ■*• 
relied  on  by  counsel  for  plaintiff,  holding  that  under  a  con- 
stitution providing  that  "  the  legislative  assembly  shall  pro- 
vide for  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his 
or  her  property,"  it  is  competent  for  the  legislature  to  com- 
mute a  tax  for  a  payment  of  money,  or  other  equivalent,  and 
that  it  is  the  sole  judge  of  the  propriety  and  value  of  such 
equivalent,  does  not  commend  itself  to  us  as  being  supported 
by  either  reason  or  authority.  The  court,  after  declaring 
that  the  design  and  object  of  the  constitution  is  to  impose  an 
equal  proportion  of  the  burdens  of  taxation  upon  all  persons, 
and  that  the  legislature  has  no  power  to  exempt  or  release 
any  person  from  his  proportionate  share  of  this  burden,  pro- 
ceeds to  hold  that  this  design  is  not  violated  by  the  commu- 
tation of  the  tax  for  any  consideration  by  the  legislature 
deemed  sufficient.  To  such  a  doctrine  we  are  unable  to  sub- 
scribe. It  seems  manifest  to  us  that  the  very  object  and 
design  of  the  constitution,  as  stated  by  the  court — an  equal 
and  just  distribution  of  the  burdens  of  taxation — is  plainly 
violated  by  the  conclusion  reached  by  the  court  in  that  and 
other  Illinois  cases  holding  the  same  doctrine.  But  whether 
this  is  true  or  not,  the  Illinois  constitution  is  radically  differ- 
ent from  ours,  and  hence  the  cases  from  that  state  are  not  in 
point  in  this  discussion. 

In  declaring  unconstitutional  section  11  of  the  act  of  1874, 
which  attempts  to  relieve  the  plaintiff  from  the  payment  of 
any  taxes  on  its  property  in  consideration  of  its  agreement  to 
carry  the  troops  and  munitions  of  war  of  the  state,  we  are  not 
unmindful  of  the  respect  due  a  co-ordinate  branch  of  the  gov- 
ernment, or  the  hesitancy  with  which  a  court  always  ap- 
proaches the  question  of  holding  a  legislative  act  void.  But, 
as  said  by  Chancellor  Kent,  "the  courts  of  justice  have  a 
right  and  are  in  duty  bound  to  bring  every  law  to  the  test  of 
the  constitution,  and  to  regard  the  constitution  as  the  para^ 
mount  law,  to  which  every  inferior  or  derivative  power  and 
regulation  ■*•  must  conform.     The  constitution  is  the  act  of 
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the  people,  speaking  in  their  original  character,  and  defining 
the  permanent  conditions  of  the  social  alliance,  and  there  can 
be  no  doubt  on  the  point,  with  us,  that  every  act  of  the  legis- 
lative power  contrary  to  the  true  intent  and  meaning  of  tha 
constitution  is  absolutely  null  and  void":  1  Kent's  Com- 
mentaries, 450.  Hence,  when  it  appears  to  a  court  that  the 
legislature  has  plainly  violated  the  paramount  law  of  the 
land,  as  in  this  case,  this  court  would  be  unworthy  of  its  high 
station  and  the  solemn  obligation  that  station  imposes  should 
it  hesitate  to  so  declare. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
complaint  dismissed.  

Taxes— CoNsiTrrcnoNALrrT  or  Statutb  Exbmptino  From,  »ob  Pcblio 
SsBVicB. — This  qaestion  will  be  found  fully  treated  in  ComTnonioealth  t.  Ma. 
Idbben,  90  Ky.  384,  29  Am.  St.  Rep.  382,  and  extended  note,  and  the  extended 
aote  to  MoU  v.  Pennsylvania  R.  R.  Co.,  72  Am.  Deo.  683.  It  has  been  held 
in  California  that  under  section  13  of  article  11  of  the  constitution,  whicb 
declares  that  "all  property  in  this  state  shall  be  taxed  in  proportion  to  it» 
Talue,"  the  legislature  has  no  power  to  exempt  from  taxation  any  species  of 
private  property  however  owned:  Minium  v.  Hayt,  2  Cal.  690;  66  Anu 
Deo.  366;  People  t.  Eddy,  43  CaL  331;  13  Am.  Rep.  143. 
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Stbbbts,  Nitisahoxs  nr. — Any  unauthorized  permanent  erection  or  stmo* 
ture  materially  encroaching  upon  a  public  street  or  highway,  or  impede 
ing  or  interfering  with  travel,  is  a  nuisance  per  te,  and  may  be  abated^ 
though  ample  space  is  left  for  the  passage  of  the  public. 

Streets — License  to  Obstsucf. — Municipal  authorities  have  power  to  au> 
thorize  and  render  lawful  obstructions  and  erections  in  the  streets  for  a 
public  purpose  which  would  otherwise  be  deemed  nuisances,  on  the 
ground  that  this  is  merely  patting  the  street  to  a  new  and  improved 
nse  as  demanded  by  the  necessities  of  the  times,  and  modern  oonven* 
iencea  and  appliances. 

Stbeets,  Power  ot  McniciPALrrr  to  Authorize  Obstructions  xs. — A 
municipal  corporation  has  no  power  to  authorize  private  persons  or  cor« 
porations  to  erect  or  maintain  permanent  obstructions  in  the  publio 
streets  for  pnrely  private  purposes;  but  it  may  authorize  such  obatrac* 
tions  for  the  purpose  of  serving  the  public  for  private  gain,  and  in  snclt 
case,  although  such  structures  may  in  fact  be  or  become  a  public  nui' 
■ance,  and  liable  to  abatement  aa  such,  they  cannot  be  held  to  be  » 
nuisance  per  $e. 

Stbeets,  Nuisances  nr. — Water  Tanks  erected  and  maintained  in  the 
public  streets  by  a  private  person  for  private  gain,  by  the  authority  and 
permission  of  the  municipality,  at  places  designated  and  selected  by  its^ 
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agent  anJ  nnJer  his  supervision,  are  not  public  uulsances  per  u  if 
erected  and  maintained  for  a  public  purpose,  such  as  street  spriukling, 
althongh  they  may  become  nuisances  in  fact  by  subsequent  ase. 
Streets,  License  to  Use — Revocation — ^NaiSAMCEs. — After  a  municipality 
has  grauted  a  license  or  franchise  to  a  person  or  corporation  to  occupy 
•  portion  of  the  street  for  a  public  purpose,  such  as  the  erection  of  water* 
tanks  for  street  sprinkling,  and  the  licensee  has  acted  upon  such  grant, 
»nd  expended  money  on  the  faith  thereof,  the  city  cannot  revoke  the 
grant  without  compensation  to  the  owner,  unless  the  structure  so 
•rected  and  so  authorized  is,  or  has  become  by  subsequent  ase,  an  ao« 
tual  nuisance,  and  this  is  a  question  exclusively  for  th«  jury  to  deter* 
mine. 

Action  to  recover  damages  for  the  removal  of  water-tanks 
by  a  city  after  it  bad  authorized  their  erection  in  the  streets 
for  the  purpose  of  supplying  the  sprinkling-wagons  of  the 
plaintiff  below,  John  Savage,  with  water  for  sprinkling  the 
streets  of  the  city.  Judgment  for  plaintifif.  The  defendant 
appealed. 

lyArey  and  Bingham,  for  the  appellant. 
Bonham  and  Holmes,  for  the  respondent. 

»»*  Bean,  J.  On  the  16th  of  February,  1887,  the  city  of 
Salem,  through  its  common  council,  authorized  and  em- 
powered  the  plaintiff,  under  the  supervision  of  its  street  su- 
pervisor, to  erect  and  maintain  water-tanks  for  the  purpose 
of  supplying  his  street-sprinkling  wagons  with  water  with 
which  to  sprinkle  and  allay  the  dust  on  certain  of  the  prin- 
cipal streets  of  the  city,  for  a  compensation  to  be  by  him  re- 
ceived  from  the  adjoining  property  owners.  Under  this 
authority  the  two  tanks  in  question  were  erected  by  plaintiff 
at  the  places  designated  by  and  under  the  supervision  of  the 
street  supervisor,  and  were  maintained  and  used  by  plaintiff 
for  the  purposes  for  which  they  were  authorized,  until  June  7, 
1891,  when  the  council  ordered  and  directed  the  street  com- 
missioner to  remove  the  tanks,  which  was  accordingly  done 
after  a  refusal  by  plaintiff  to  remove  them  himself,  whereupon 
this  action  was  commenced  to  recover  damages  for  such  re- 
moval. 

The  contention  for  defendant  is:  1.  That  the  city  had  no 
power  or  authority  to  authorize  the  erection  of  these  water- 
tanks  in  the  streets,  because  they  were  to  be  used  for  private 
purposes,  and  were  therefore  nuisances  "per  se,  which  could 
be  abated  at  any  time;  and  2.  If  this  is  not  so,  the  permission 
to  so  erect  them  was  but  a  mere  license,  revocable  at  the 
pleasure  of  the  city.     At  the  outset  it  is  well  to  note  that  this 
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oaae  is  unembarrassed  by  any  question  as  to  the  right  or 
remedy  of  an  abutting  property  owner,  or  of  a  private  individ- 
ual who  has  suflFered  some  injury  special  to  himself,  and  not 
in  common  '*'  with  the  public,  from  the  erection  or  obstruc- 
tion in  question,  but  is  solely  a  question  between  the  munici- 
pality which  authorized  the  alleged  obstruction,  and  the 
licensee;  hence,  many  of  the  authorities  cited  and  relied  on 
by  the  defendant  are  not  applicable  to  the  facts  of  this  case, 
or  in  point,  and  the  language  of  the  opinions  in  these,  as  in  all 
cases,  must  be  interpreted  in  the  light  of  the  particular  facts 
as  presented  to  the  court. 

As  a  general  rule,  it  has  been  said  that  "  public  highways 
belong,  from  side  to  side,  and  end  to  end,  to  the  public":  State 
V.  Berdetta,  73  Ind.  185;  38  Am.  Rep.  117j  Elliott  on  Roads, 
478;  hence  any  unauthorized  permanent  erection  or  structure 
which  materially  encroaches  upon  a  public  street  or  highway, 
and  impedes  or  interferes  with  travel,  is  a  nuisance  per  ««, 
and  may  be  abated  as  such,  notwithstanding  ample  space  is 
left  for  passage  by  the  public.  But  it  now  seems  settled  that 
municipal  authorities  which  possess  under  their  charters 
general  control  over  the  streets,  have  the  power  to  and  may 
authorize,  and  render  lawful, obstructions  and  erections  therein 
for  a  public  purpose  which  otherwise  would  be  deemed  nui- 
sances, on  the  ground  that  such  erections  or  structures  are 
merely  putting  the  street  to  a  new  and  improved  use,  as  de- 
manded and  required  by  the  necessities  of  the  times  and  the 
modern  conveniences  and  appliances.  It  is  upon  this  prin- 
ciple that  the  right  to  grant  franchises  authorizing  the  use 
of  the  streets  for  water  and  gas  pipes,  for  the  construction  and 
operation  of  street  railways,  the  erection  of  water-hydrants 
and  lamp-posts,  of  telegraph,  telephone,  electric-light,  and 
railway  poles,  and  similar  structures,  is  maintained  and  now 
generally  recognized  and  upheld  by  the  courts:  2  Dillon  on 
Municipal  Corporations,  sees.  657-697;  Keasby  on  Electric 
Wires,  86,  89;  Thompson  on  Electricity,  sees.  26,  28.  Since 
a  municipal  corporation  holds  its  control  and  power  over 
the  streets  in  trust  for  the  public,  it  has  no  authority 
to  authorize  or  permit  private  persons  or  corporations  to 
erect  or  maintain  permanent  obstructions  therein  for  purely 
private  purposes:  Pettis  v.  Johnson^  '®*  56  Ind.  139;  Emerson 
▼.  Babcock,  66  Iowa,  257;  55  Am.  Rep.  273;  Farrell  v.  Mayor ^ 
5  N.  y.  Supp.  672.  But  it  may  authorize  such  erections  or 
structures  by  private  persons  or  corporations  for  the  purpose 
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of  serving  the  public  for  private  gain,  and  in  such  case,  al- 
though such  structures  may  in  fact  be  or  beconae  a  publio 
nuisance,  and  liable  to  abatement  as  such,  they  cannot  be 
held  to  be  a  nuisance  per  se.  "It  is  a  legal  solecism  to  call 
that  a  public  nuisance  which  is  maintained  by  public  author- 
ity": Harris  v.  Thompson^  9  Barb.  350.  Hence,  in  Common- 
toealth  V.  City  of  Boston,  97  Mass.  555,  it  was  held  that  the 
specifications  and  decision  by  the  mayor  and  aldermen  of  a 
<5ity  through  which  the  lines  of  an  electric  telegraph  com- 
pany pass,  made  and  recorded,  determining  the  kind  and 
location  of  the  posts  of  the  company  in  a  highway,  are  con- 
clusive upon  the  rightfulness  of  their  erection,  so  that  they 
cannot  be  lawfully  removed  by  the  city  or  its  officers,  or 
treated  in  any  manner  as  a  public  nuisance.  So  where  a 
railroad  company,  under  an  act  granting  it  power  to  construct 
its  railroad  on  a  public  highway  occupied  a  portion  of  the 
road,  not  exceeding  the  extent  allowed  by  law,  and  obstructed 
travel  on  such  portion,  it  was  held  not  to  be  guilty  of  a  nui- 
sance: Danville  etc.  R.  R.  Co.  v.  Commonwealth,  73  Pa.  St.  29. 
To  the  same  effect  is  Randle  v.  Pacific  R.  R.  Co.,  65  Mo.  325. 

It  follows,  then,  that  the  water-tanks  in  question  having 
been  erected  by  plaintiff  by  the  authority  and  permission  of 
the  defendant  at  the  places  designated  and  selected  by  its 
agent  and  under  his  supervision,  cannot  be  held  to  be  public 
nuisances  per  ««,  if  they  were  erected  and  maintained  for  pub- 
lic and  not  private  purposes,  and  this  depends  upon  whether 
sprinkling  the  streets  of  a  municipality  is  a  public  purpose, 
or,  in  other  words,  a  business  in  which  the  corporation  itself 
may  lawfully  engage.  There  seems  scarcely  room  for  two 
opinions  upon  this  point,  so  unquestionable  is  it  that  street 
sprinkling  is  a  public  purpose.  As  was  said  by  Pierpont,  J., 
in  West  v.  Bancroft,  32  Vt.  371,  in  sustaining  the  right  of  •** 
the  city  to  construct  a  reservoir  in  a  street  for  the  purpose 
of  retaining  water  to  be  used  in  sprinkling  streets  and  extin- 
guishing fires: 

"  All  those  acts  which  tend  to  facilitate  travel,  and  add  to 
the  ease,  comfort,  and  convenience  of  the  traveler,  or  his 
beasts,  whether  it  be  by  cutting  down  hills,  filling  ravines, 
paving  roads,  erecting  watering-troughs,  or  sprinkling  the 
streets,  are  acts  which  it  is  proper  and  often  necessary  for  the 
public  to  do,  ....  and  perhaps  no  other  one  of  these  acts 
would  add  so  much  to  the  comfort  of  the  passers  on  the  high- 
way, as  well  as  all  the  inhabitants  of  the  village,  as  that  of 
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the  sprinkling  the  streets."  And  in  State  v.  Reis,  38  Minn. 
371,  it  was  held  that  street  sprinkling  is  a  "local  improve- 
ment," for  which  an  assessment  may  be  levied  upon  the 
property  fronting  or  abutting  upon  the  street  sprinkled  in 
proportion  to  its  lineal  feet  frontage;  and  in  the  course  of  the 
opinion,  Mitchell,  J.,  said  "  that  street  sprinkling  is  a  public 
purpose,  is  unquestioned."  So,  too,  a  public  pump  in  a  street 
has  been  held  not  to  be  a  nuisance  to  an  abutting  lot-owner, 
when  maintained  by  the  city  authorities:  Loa  Tutter  v.  City 
of  Aurora^  126  Ind.  436.  We  conclude,  therefore,  that  the 
water-tanks  erected  by  the  plaintifif  were  not  nuisances  perse, 
and  could  not  be  abated  as  such,  and  that  whether  they  were 
or  had  become  in  fact  nuisances,  was  a  question  for  the  jury, 
and  its  verdict  is  conclusive  upon  that  matter. 

Passing  now  to  a  consideration  of  the  question  as  to  the 
right  of  the  city  to  revoke  the  license  under  which  plaintiff 
erected  the  water- tanks,  the  rule  seems  to  be  that  after  a 
municipality  has  granted  a  license  or  franchise  to  a  private 
person  or  corporation  to  occupy  a  portion  of  a  street  for  pub- 
lic purposes,  and  the  licensee  has  acted  upon  such  grant,  and 
expended  money  on  the  faith  thereof,  the  city  cannot  revoke 
the  license  without  compensation  to  the  owner,  unless  the 
erection  or  structure  so  authorized  is,  or  has  in  fact  by  subse- 
quent use  become,  an  actual  nuisance:  1  Dillon  on  Municipal 
Corporations,  314;  Hudson  Telephone  '***  Co.  v.  Jersey  Cityy 
49  N.  J.  L.  303;  60  Am.  Rep.  619;  Commonwealth  v.  City  of 
Boston^  97  Mass.  555.  In  this  case,  the  question  as  to  whether 
these  water-tanks  were,  or  by  plaintiff's  negligence  had  be- 
come, nuisances,  was  submitted  to  the  jury,  and  their  verdict 
being  against  the  city,  it  was  not  justified  in  revoking  the 
license  and  removing  the  tanks,  and  must  respond  in  dam- 
ages to  plaintiff  for  so  doing. 

Judgment  of  the  court  below  is  therefore  affirmed. 

Nuisances — Obstructions  in  Strebts. — An  obstmction  in  a  street  ia 
ordinarily  a  naisance  if  it  interferes  with  its  nse  by  the  public  for  travel  and 
transportation:  Callanan  v.  Qilmant  107  N.  Y.  360;  1  Am.  St.  Rep.  831,  and 
extended  note,  especially  at  page  842  where  the  cases  declaring  that  perina* 
nent  structures  obstructing  streets  are  nuisances  are  collected:  Taies  y. 
Toum  of  Warrenton,  84  Va.  337;  10  Am.  St.  Rep.  860.  See,  also,  the  not* 
to  Jackson  v.  Kiely  16  Am.  St.  Rep.  209. 

McNiciPAL  Corporations — Powers  in  Granting  Usb  of  Streets.— 
Municipal  corporations  have  the  power  to  determine  to  what  extent  street* 
may  be  obstructed:  Livingston  v.  H'olf,  136  Pa.  St.  619;  20  Am.  St,  Rep. 
936,  and  note;  Cashing  v.  Bostorit  128  Mass.  330;  35  Am.  Rep.  383,  and  note; 
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note  to  State  r.  Berdetta,  38  Am.  Rep.  128.  The  erection  of  telegraph  or 
telephone  poles  in  a  public  highway  is  not  a  nuisance  when  authorized  by 
statute:  Chesapeake  etc.  Teleph.  Co.  r.  Mackenue,  74  Md.  36;  28  Am.  St.  Rep. 
219,  and  extended  note.  Under  its  charter  the  city  of  St.  Louis  has  tho 
(jower  to  regulate  the  use  of  its  streets,  and  the  power  extends  to  new  uses 
AS  they  arise  as  well  as  to  uses  common  and  known  at  the  time  the  char> 
ter  was  adopted:  St.  Louis  v.  Bell  Teleph.  Co.,  96  Mo.  623;  9  Am.  St.  Rep- 
370.  A  city  council  has  plenary  powers  over  streets  under  the  Indiana 
atatutes,  and  may  determine  to  what  uses  they  shall  be  applied  and  to  what 
extent  and  under  what  circumstances  they  may  be  encumbered:  Wood  r. 
Mears,  12  Ind.  615;  74  Am.  Dec.  222,  and  note. 

Mdnicipal  Corporations— Right  to  Usb  ot  Street  When  ▲  Con- 
tract Which  City  Cannot  Revoke. — This  question  will  be  found  dis- 
cussed in  Oregsten  r.  Chicago,  145  111.  451;  36  Am.  St.  Rep.  496,  and  note 
where  the  cases  are  collected,and  also  in  WilliamM  r.  CUizeru'  Ry.  Co.,  130 
Ind.  71;  30  Am.  St.  Rep.  201,  and  note. 
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Waobrs — Validity  or. — Wagers  of  all  kinds  are  inconsistent  with  the  as* 
tablished  interests  of  society,  in  conflict  with  the  morals  of  the  age, 
and  void  as  against  public  policy. 

iLLEOAt  Contracts — Rescission. — While  any  illegal  contract  is  executory 
the  law  will  neither  enforce  it  nor  award  damages,  and  the  party  pay- 
ing the  money  or  putting  up  tlie  property  may  rescind  the  contract  and 
recover  back  his  money  or  property,  but  after  the  contract  is  executed 
nothing  paid  or  delivered  can  be  recovered. 

Wagers — Recovery. — Money  or  property  deposited  as  a  wager  on  a  certain 
event  may  be  recovered,  if  demanded  by  the  owner  before  the  event  ia 
decided. 

Alfred  F.  Sears,  Jr.,  McGinn,  and  Simon,  for  the  appellant. 

John  Macmillan,  and  Miller  and  Miller,  for  the  respondent. 

***  Lord,  C.  J.  This  was  an  action  to  recover  the  sum  of 
live  hundred  and  sixty  dollars,  deposited  with  the  defendant 
AS  a  wager  on  the  result  of  a  footrace.  The  case  was  tried 
without  the  intervention  of  a  jury,  and  the  material  facts  as 
found  by  the  court  are:  That  the  plaintiff  deposited  with  the 
defendant  the  sum  of  five  hundred  and  sixty  dollars  in  gold 
for  the  benefit  of  one  George  Grant,  and  as  a  wager  upon  a 
footrace  which  said  Grant  and  one  Anderson  were  to  run  the 
next  day  at  a  place  agreed  upon;  that  at  the  time  the  said 
money  was  so  deposited,  it  was  understood  by  Grant  and  the 
defendant  Taylor  and  the  plaintiff  that  the  money  should  be 
paid  back  to  the  plaintiff  on  his  demand  for  the  same  at  any 
vme  before  the   race   should  be  run,  which  the   defendant 
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agreed  to  do;  that  before  such  race  was  run  the  plaintiff  on 
two  occasions  demanded  said  money  of  the  defendant,  who 
refused  to  pay  it  back,  but  pretends  that  said  race  was  run, 
and  that  Anderson  was  the  winner,  to  whom  he  paid  the 
money  before  the  commencement  of  this  action;  that  the  race 
agreed  to  be  run  was  not  run,  but  that  **•  Grant,  at  the  ap- 
pointed time,  refused  to  run,  and  Anderson  ran  over  the 
course  alone,  and  was  declared  by  the  defendant  to  be  the 
winner;  that  said  pretended  race  was  never  intended  to  be  a 
fair  and  honest  race,  and  that  plaintiff  knew  at  the  time  he 
deposited  his  money  with  the  defendant  that  the  race  was  to 
be  a  "bogus  race";  that  the  parties  engaged  in  getting  it  up, 
namely,  Grant,  Anderson,  and  the  defendant,  wanted  to  "  rope 
in"  somebody;  that  it  was  understood  that  Grant  was  to  win 
the  race;  that  the  plaintiff  furnished  the  money  and  deposited 
it  with  the  defendant  as  stakeholder  for  the  benefit  of  Grants 
in  whom  he  had  confidence  at  the  time,  but  of  whom,  before 
the  time  appointed  for  the  race  to  come  off,  he  became  sus- 
picious; that  he  feared  he  would  lose  the  money,  and  there- 
upon, by  reason  of  such  suspicion,  and  by  virtue  of  the 
agreement  with  the  defendant,  demanded  of  the  defendant 
the  return  of  said  money,  and  that  said  Grant  then  and  there, 
before  the  time  of  running  the  race  had  arrived,  demanded  of 
the  defendant  the  repayment  of  the  money  to  the  plaintiff, 
etc.  Substantially  upon  such  findings,  the  court  found  as  a 
conclusion  of  law  that  the  plaintiff  was  entitled  to  judgment 
for  the  sum  of  five  hundred  and  sixty  dollars  and  interest^ 
and  for  costs,  etc.  From  this  judgment,  the  appeal  has  been 
brought  to  this  court. 

1.  The  first  contention  for  defendant  is,  that  wagers  or 
wagering  contracts  upon  indifferent  subjects  are  valid  in  thi» 
state  by  force  of  the  common  law,  except  when  prohibited  by 
statute.  There  can  be  no  doubt  that  wager  contracts  upon 
indifferent  matters  were  valid  at  common  law:  Good  v. 
Elliott,  3  Term  Rep.  693;  Jones  v.  Randall,  1  Cowp.  37;  D& 
Costa  V.  Jones,  2  Cowp.  734;  Bunn  v.  Riker,  4  Johns.  427;  4 
Am.  Dec.  292.  But  all  wagers  which  tendered  to  a  breach  of 
the  peace,  or  to  injure  the  feelings,  character,  or  interests  of 
third  persons,  or  which  were  against  the  principles  of  moral- 
ity, or  of  sound  policy,  were  void  at  common  law:  4  Kent'a 
Commentaries,  466;  Greenhood's  Public  Policy,  226.  And 
all  wagers  in  contravention  ***  of  the  positive  provisions  of 
any  statute  are  also  void. 
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Of  late  years,  by  legislation  and  judicial  decision,  the  hos- 
tility to  wagers  of  every  nature  has  been  marked.  This  ii 
doubtless  due  to  the  increase  of  betting  and  the  evil  conse- 
quences resulting  therefrom.  As  O'Neal,  J.,  said:  "Every 
bet  tends  directly  to  beget  a  desire  of  possessing  another's 
money  or  property  without  an  equivalent.  Men  acted  upon 
by  such  influences  easily  become  gamblers,  and  then  the  road 
to  every  other  vice  is  broad  and  plain":  Rice  v.  Gist,  1  Strob. 
84.  And  the  tendency  of  judicial  opinion  in  repudiating  all 
kinds  of  wagers  is  well  illustrated  in  Love  v.  Harvey,  114 
Mass.  82,  wherein  Gray,  C.  J.,  says:  "  It  is  inconsistent  with 
the  policy  of  our  laws  and  with  the  performance  of  duties  for 
which  courts  of  justice  are  established  that  judges  and  juries 
should  be  occupied  with  every  frivolous  question  upon  which 
idle  and  foolish  persons  may  choose  to  lay  a  wager."  Equally 
emphatic  is  Belford,  J.,  in  Eldred  v.  Malloy,  2  Col.  321,  25 
Am.  Rep.  752,  wherein  he  says:  "If  we  enter  upon  the  work 
of  settling  bets  made  by  gamblers  in  one  case,  ....  we  may 
despair  of  ever  finding  time  for  the  dispatch  of  these  weightier 
matters  which  aftct  the  person  and  property  rights  of  the 
respectable  people  in  this  territory.  If  the  gate  is  once 
opened  for  this  kind  of  litigation,  it  is  more  than  probable 
we  may  be  overrun  with  questions  arising  out  of  bets.  The 
spirit  of  our  laws  discountenances  gambling."  Wagers  are 
inconsistent  with  the  established  interests  of  society,  and  in 
conflict  with  morals  of  the  age,  and  as  such  they  are  void  as 
against  public  policy.  In  view  of  these  considerations,  we  do 
not  think  that  such  transactions,  though  upon  indiflerent 
subjects,  are  valid  in  this  state. 

2.  The  next  contention  for  the  defendant  is,  that  the  alleged 
agreement  was  corrupt,  illegal,  and  criminal  in  this,  that  it 
was  in  advance  "fixed"  that  one  of  the  parties  should  win, 
and  that  certain  persons  should  lose  their  money;  in  other 
words,  that  the  agreement  had  in  contemplation  "a  job  race." 
This,  it  is  claimed,  put  the  **'  plaintifl"  in  pari  delicto  with 
the  defendant,  and  as  a  consequence  he  is  entitled  to  the 
benefit  of  the  rule  potior  est  conditioni  possidentis.  The  gen- 
eral rule  is,  that  the  law  will  not  interfere  in  favor  of  either 
party  in  pari  delicto,  but  will  leave  them  in  the  conditioii  ia 
which  they  are  found,  from  motives  of  public  policy.  There 
is  no  doubt,  where  money  has  been  paid  on  an  illegal  con- 
tract which  has  been  executed,  and  both  parties  are  in  pari 
delicto,  the  courts  will  not  compel  the  return  of  the  money  so 
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paid.  But  the  cases  show  that  an  important  distinction  is 
made  between  executory  and  executed  illegal  contracts. 
While  the  contract  is  executory  the  law  will  neither  enforce 
it  nor  award  damages,  but  the  party  paying  the  money  or 
putting  up  the  property  may  rescind  the  contract  and  re- 
cover back  his  money.  If  the  contract  is  already  executed, 
nothing  paid  or  delivered  can  be  recovered  back.  This  arises 
outof  a  distinction  between  an  action  in  affirmance  of  an  illegal 
contract  and  one  in  disaffirmance  of  it  In  the  former  such 
an  action  cannot  be  maintained,  but  in  the  latter  an  action 
may  be  maintained  for  money  had  and  received.  The  reason 
is  that  the  plaintiflf's  claim  is  not  to  enforce,  but  to  repudiate, 
an  illegal  agreement:  Wharton  on  Contracts,  sec.  354.  In 
such  case  there  is  a  locus  penitetUiae;  the  wrong  is  not  consum- 
mated, and  the  contract  may  be  rescinded  by  either  party. 

In  Edgar  v.  Fowler,  3  East,  225,  Lord  Ellenborough  said:  *'  In 
illegal  transactions  the  money  has  always  been  stopped  while 
it  is  in  transitu  to  the  person  entitled  to  receive  it."  As  Lord 
Justice  Mellish  said:  "To  hold  that  the  plaintiff  is  entitled 
to  recover  does  not  carry  out  the  illegal  tr^saction,  but  the 
effect  is  to  put  everybody  in  the  same  situation  as  they  were 
before  the  illegal  transaction  was  determined  upon,  and  be- 
fore the  parties  took  any  steps.  If  money  is  paid  or  goods 
delivered  for  an  illegal  purpose,  the  person  who  has  so  paid 
the  money  or  delivered  the  goods  may  recover  them  back  be- 
fore the  illegal  purpose  is  carried  out;  but  if  he  waits  till  the 
illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce  **'  the 
illegal  transaction,  in  neither  can  he  maintain  an  action;  the 
law  will  not  allow  that  to  be  done":  Taylor  v.  Bowers,  1  Q.  B. 
Div.  291. 

In  Hastelow  v.  Jackson,  8  Barn.  <fe  C.  221,  which  was  an  ac- 
tion by  one  of  the  parties  to  a  wager  on  the  event  of  a  boxing 
match,  commenced  against  the  stakeholder  after  the  battle 
liad  been  fought,  Littledale,  J.,  said:  "If  two  persons  enter 
into  an  illegal  contract,  and  money  is  paid  upon  it  by  one  to 
the  other,  that  may  be  recovered  back  before  the  execution  of 
the  contract,  but  not  afterwards":  Smith  v.  Bickmore, 4 Ta.unt. 
474;  Tappenden  v.  Randall,  2  Bos.  &  P.  467;  Lowry  v.  Bour- 
dieuy  2  Doug.  468;  Munt  v.  Stokes,  4  Term.  Rep.  561;  Utica 
Ins.  Co.  V.  Kip,  8  Cow.  20;  Merritt  v.  Millard,  4  Keyes,  208; 
White  V.  Franklin  Bank,  22  Pick.  181;  0^ Bryan  v.  Fitzpatrick, 
48  Ark.  490.  "And  this  rule,"  says  Mr.  Justice  Woods,  "is 
applied  in  the  great  majority  of  the  cases,  even  when  the  par- 
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ties  to  an  illegal  contract  are  in  pari  delicto,  because  the  ques- 
tion which  of  two  parties  is  the  more  blamable  is  often  diflBcult 
of  solution,  and  quite  immaterial":  Spring  Co.  v.  Knowlton, 
103  U.  S.  60.  The  object  of  the  law  is  to  protect  the  public,  and 
not  the  parties.  This  is  upon  the  principle  that  it  best  com- 
ports with  public  policy  to  arrest  the  illegal  transaction  before 
it  is  consummated:  Stacy  v.  Foss,  19  Me.  335;  36  Am.  Dec.  755. 

3.  It  only  remains  to  apply  these  principles  to  the  facts. 
These  show  that  the  plaintiff  was  cognizant  that  the  race  had 
been  fixed  in  advance — that  one  of  the  parties  should  win, 
and  that  certain  other  persons  should  lose  their  money;  that 
it  was  a  bogus  race,  and  the  arrangement  based  upon  it  cor- 
rupt, and  designed  to  cheat  and  defraud  the  other  parties; 
but  at  the  same  time  they  show  that  he  repented,  and  repu- 
diated the  transaction  before  it  was  consummated,  by  de- 
manding the  return  of  his  money  the  evening  of  the  day 
before  the  race,  and  on  the  day  of  the  race,  but  before  it  was 
to  come  off,  and  that  the  defendant  refused  to  pay  it  back, 
and  that  he  afterwards  forbade  the  defendant  to  pay  said 
money  to  any  other  person  ***  than  himself.  He  availed 
himself  of  the  opportunity  which  the  law  affords  a  person  to 
withdraw  from  the  illegal  contract  before  it  has  been  executed; 
he  repented  before  the  meditated  wrong  was  consummated, 
and  twice  demanded  to  withdraw  his  money,  and  thereby  re- 
ecinded  the  contract.  To  allow  the  plaintiff  to  recover  does 
not  aid  or  carry  out  the  corrupt  and  illegal  transaction,  but 
the  effect  is  to  put  the  parties  in  the  same  condition  as  they 
were  before  it  was  determined  upon.  By  allowing  the  party 
to  withdraw,  the  contemplated  wrong  is  arrested,  and  not 
consummated.  This  the  law  encourages,  and  no  obstacle 
should  be  thrown  in  the  way  of  his  repentance.  Hence,  if  the 
plaintiff  retreated  before  the  bet  had  been  decided,  his  money 
ought  to  have  been  returned  to  him,  and  in  default  of  this  he 
is  entitled  to  recover. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 


Wasrera  and  Their  Validity.* 
Dbfinitions  AMD  ExAMFLKS. — The  wagers  treated  of  in  this  note  are  eon* 
tracts  in  which  the  partiea  in  effect  stipulate  that  they  shall  gain  or  lose  npoa 
the  happening  of  an  uncertain  event,  in  which  they  have  no  interest  except 

*REPERBNCS    TO    MONOOBAPHTC    NOTES. 

Wagers,  actions  on:  12  Am.  Dec.  839,  340. 
Wagers,  validity  of:  11  Am.  Rep.  58,  59. 

Wagers,  dealings  In  futures  on  margin,  validity  of:  10  Am.  St.  Rep.  33, 34;  1  Am. 
HU  Rep.  752-766. 
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that  arising  from  the  possibility  of  snch  gain  or  loss:  Kitchen  v.  Loudenback,48 
Ohio  St.  177-188;  29  Am.  St.  Rep.  540;  Gaw  v.  Bennett,  153  Pa.  St.  247;  34 
Am.  St.  Rep.  699.  To  constitate  snch  wager  there  must  be  a  risk  on  both 
aides:  Quarlea  v.  State,  5  Humph.  561.  Under  the  early  common  law  all 
wagers  were  recoviirable  and  valid  except  such  as  were  prohibited  by  law, 
were  against  public  policy,  or  calculated  to  aJBfect  the  interest,  character,  or 
feelings  of  third  persons.  In  other  words,  all  wagers  upon  indifferent  sub. 
jects  were  valid.  Thus  a  wager  by  one  of  the  litigants  that  an  appeal  from 
a  decree  in  chancery  would  be  reversed  by  the  house  of  lords  was  held 
not  of  itself  illegal  as  against  morality  or  sound  policy:  Jonea  v.  Randall, 
1  Cowp.  37,  or  that  a  third  person  had  purchased  a  wagon  of  a  fourth:  Good 
V.  Elliott,  3  Term  Rep.  693,  or  as  to  the  name  of  a  person  whom  the  parties 
had  seen:  Bland  v.  Collet,  4  Camp.  157,  or  that  one  of  the  parties  was  older 
than  the  other:  Husseyv.  Crirkitt,  3  Camp.  168,  or  as  to  which  of  two  persons 
not  parties  to  the  wager  would  die  first:  Earl  of  March  v.  Pigot,  5  Burr.  2802^ 
or  as  to  the  result  of  a  horserace:  Beeston  v.  Beeston,  L.  R.  1  Ex.  D.  13;  but 
a  sweeping  English  statute,  8  &  9  Vict.,  c.  1U9,  now  makes  all  such  wagers 
Toid:  Fitch  v.  Jones,  5  El.  &  B.  238. 

Even  under  the  old  common  law  a  wager  upon  the  sex  of  a  child  expected 
to  be  born  was  void:  De  Costa  v.  Jones,  2  Cowp.  7*29,  or  respecting  the  future 
amount  of  a  branch  of  the  public  revenues:  Atherfold  v.  Beard,  2  Term  Rep. 
610,  or  that  one  of  the  parties  would  not  marry  within  a  certain  number  of 
years:  Hartley  v.  Bice,  10  East,  22,  or  upon  a  question  of  law:  Ilenkin  r. 
Guersa,  12  East,  247,  or  as  to  when  a  certain  person  would  die:  Gilbert  v. 
Sykea,  16  East,  150,  or  that  a  third  person  will  travel  in  a  particular  carriage 
only:  EUham  v.  Kingsman,  1  Barn.  &  Aid.  6S3,  or  as  to  the  conviction  or 
acquittal  of  a  person  on  trial  on  a  criminal  charge:  Ecans  v.  Jone^,  5  Mees.  So 
W.  82,  or  as  to  the  manner  in  which  a  certain  prohibited  game  should  be 
played:  Brown  v.  Leeaon,  2  H.  Black.  43,  or  as  to  who  would  win  a  boxing 
match:  Hastflowv.  Jackson,  8  Barn.  &  C.  221.  All  these  wagers  were  held 
void  on  the  ground  that  while  not  prohibited  by  express  statute  they  were 
nevertheless  illegal  as  affecting  the  feelings  or  character  of  third  persons,  or 
contrary  to  public  peace,  good  morals,  or  public  policy.  While  the  rule  of 
the  common  law  has  been  recognized  in  many  of  the  American  cases,  it  ha» 
been  adopted  in  but  few,  and  then  only  with  extreme  regret. 

An  increase  in  betting  has  brought  about  a  decided  change  in  judicial 
opinion  everywhere,  and  a  pronounced  hostility  is  expressed  to  wagers  of 
every  kind.  The  trend  of  opinion  in  the  last  fifty  years  has  been  to  dis> 
courage  wagers  of  every  nature  as  being  opposed  to  public  policy  and  the 
morals  of  the  age.  This  is  true,  independent  of  statutory  regulations,  as 
will  be  shown  by  the  numerous  casea  which  follow  in  the  consideration  of 
the  subject  under  examination. 

The  feeling  of  hostility  to  the  validity  of  wagers  in  America  is  well  illus* 
trated  by  the  remarks  of  a  number  of  the  courts  of  last  resort.  Thus  Chief 
Justice  Eddy  in  Stoddard  v.  Martin,  1  R.  I.  1,  19  Am.  Dec.  643,  said,  "  it 
is  admitted  that  by  the  common  law  some  wagers  are  legal,  and  may  be  en. 
forced  in  a  court  of  justice.  This  admission  is  made  with  regret  in  many  of 
the  modern  decisions,  and  were  the  question  rea  inlegra  there  is  little  doubt 
that  all  wagers  would  now  be  declared  illegal.  Among  wagers  deemed  ille. 
gal  are  those  against  sound  policy,  or  of  immoral  tendency,  which  may 
affect  the  feelings,  interest,  or  character  of  a  third  party,  or  tend  to  distnrb 
the  peace  of  society."  "Notwithstanding  the  fact  that  contracts  of  wager 
have  been  regarded  as  valid  at  common  law,  a  disposition  has  been  steadily 
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growing  in  all  respectable  conrts  to  discountenance  and  ignore  them.  It  ia 
generally  conceded  that  the  principle  was  ingrafted  on  that  system  at  a  time 
when  but  little  consideration  was  given  to  the  sabject,  and  the  right  to  re* 
cover  in  snch  cases  quite  fully  established  before  any  searching  inquiries 
were  made  in  the  moral  tendencies  of  the  doctrine.  While  bowing  to  the 
authority  of  Lord  Mansfield,  such  able  jurists  as  EUenborough,  and  Camp- 
bell and  Le  Blanc  have  declined  to  entertain  snch  ca.ses,  while  other  judges 
have  refused  to  proceed  as  long  as  anything  else  could  be  found  to  do  con- 
stantly declaring  that  were  the  question  a  new  one  the  rule  would  be  differ- 
ent. The  manifest  disfavor  extended  to  these  contracts  by  the  English 
judges,  and  the  unremitting  efforts  that  are  being  made  to  get  rid  of  a  rule 
established  through  the  inadvertence  of  their  predecessors,  convinces  me 
that  in  upholding  these  contracts,  the  earlier  decisions  were  founded  on  a 
misapprehension  of  the  common  law.  The  courts  have  enough  to  do  with- 
out devoting  their  time  to  the  solution  of  questions  arising  out  of  idle  beta 
made  on  dog  and  cock  fights,  horseraces,  the  speed  of  ox  teams,  the  con- 
struction of  railroads,  the  number  on  a  dice,  or  the  character  of  a  card  that 
may  be  turned  up. 

"If  we  enter  upon  the  work  of  settling  bets  made  by  gamblers  we  may  de- 
spair of  ever  finding  time  for  the  dispatch  of  those  weightier  matters  which 
afifect  the  personal  or  property  rights  of  respectable  people.  If  the  gate  is  once 
opened  to  this  kind  of  litigation  it  is  more  than  probable  that  we  may  be  over- 
run with  qnestions  arising  out  of  bets.  The  spirit  of  our  laws  discounte- 
nances gambling.  Penalties  are  prescribed  against  gaming,  and  I  can  see 
no  difference  in  principle  in  the  bet  that  the  faro-dealer  will  turn  up  a  jack 
the  next  turn  and  the  bet  that  the  railroad  will  be  built  to  Table  mountain 
in  so  many  days.  It  would  be  an  anomaly  in  law  to  punish  a  man  for  the 
one  bet  and  reward  him  for  the  other.  Appreciating  the  regrets  of  the 
English  jadges  over  the  establishment  of  a  wrong  rule  in  Great  Britain  we 
are  in  favor  of  making  a  correct  start  here,  and  accordingly  hold  that  no 
wagering  contract  is  enforceable":  Eldred  v.  Malloy,  2  Col.  320-322,  25  Am. 
Rep.  752.  "  It  is  inconsistent  alike  with  the  policy  of  our  laws  and  with  the 
performance  of  the  duties  for  which  courts  of  justice  are  established,  that 
judges  and  juries  should  be  occupied  in  answering  every  frivolous  question 
npon  which  idle  or  foolish  persons  may  choose  to  lay  a  wager":  Love  v, 
Harvey,  114  Mass.  80.  The  supreme  court  of  California,  after  stating  the 
common-law  rule,  proceeds  to  say:  "  The  tendency  of  the  courts  everywhere 
is  to  restrict  rather  than  enlarge  the  rule,  and  it  has  often  been  regretted 
by  the  judges,  even  in  England,  that  such  actions  ever  should  have  been 
maintained  in  the  courts  of  justice.  As  observed  already  at  common  law,  no 
action  in  affirmance  of  a  contract  of  wager  made  against  good  morals  or  sound 
public  policy  was  maintainable,  and  such  in  our  opinion  was  the  nature  of  the 
wager  in  this  action  (wager  on  a  horserace).  Indeed,  if  the  question  were  n 
new  one  in  this  state,  we  should  be  inclined  to  hold  all  wagers  contrary  to 
good  morals  and  sound  public  policy,  and  therefore  invalid  ":  QridUy  v.  Doriif 
57  Cal.  78;  40  Am.  Rep.  110,  No  better  portrayal  of  the  evil  consequences 
arising  from  tolerating  gambling  or  betting  in  any  form  or  on  any  subject  can 
be  found  than  that  given  in  Jiice  v.  OUt,  1  Strob.  84,  where  it  was  said  that: 
*'  Every  bet  tends  directly  to  beget  a  desire  of  possessing  another's  money 
•r  property  without  an  equivalent.  Men  acted  on  by  snch  influences  may 
easily  become  gamblers  and  then  the  road  to  every  other  vice  is  broad  and 
plain."  ....  "I  am  prepared  hereafter  to  declare  all  wagers  unlawful  on 
their  clear  immoral  tendency,  and  thus  to  sweep  from  our  courts  the  whole 
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body  of  wagers  great  and  small."  As  said  before,  the  tendency  of  all  modem 
adjndicatnre  is  to  condemn  all  wagers  of  every  kind  on  any  subject  as  void 
and  unenforceable  becanse  directly  opposed  to  public  policy  and  good  morals. 
In  a  great  majority  of  the  states  all  wager  contracts  have  been  expressly  ra« 
pudiated  by  the  courts  as  void,  whether  the  parties  have  any  interest  in  tha 
event  beyond  what  is  created  by  the  wager  or  not:  Perkins  v.  Eaton,  3  N.  H. 
152;  Hoit  v.  ffodge,  6  N.  H.  104;  25  Am.  Dec.  451;  Love  v.  Harvey,  114 
Mass.  80;  West  y.  Holmes,  26  Vt.  530;  LevoU  v.  LiUlefield,  15  Me.  233;  Oil. 
more  v.  Woodcock,  69  Me.  118;  31  Am.  Rep.  256;  Jeffrey  v.  Ficklin,  3  Ark. 
227;  36  Am.  Dec.  456;  Bunn  v.  Riker,  4  Johns.  426;  4  Am.  Dec.  292;  Mount 
V.  Watte,  7  Johns.  434;  Edrjell  r.  McLaughlin,  6  Whart.  176;  36  Am.  Dec. 
214;  Cleveland  v.  Wolff,  7  Kan.  184;  Wilkinson  v.  Tousley,  16  Minn,  299;  10 
Am.  Rep.  139;  Shannon  v.  Baumer,  10  Iowa,  210;  Bledsoe  v.  Thompson,  6 
Rich.  44;  67  Am.  Deo.  777;  Deaver  v.  BenneU,  29  Neb.  812;  26  Am.  St. 
Rep.  415;  Wheeler  r.  Spencer,  15  Conn.  28;  Irwin  y.  WiUiar,  110  U.  S.  499- 
610. 

"The  uniform  tendency  of  the  later  decisions  is  to  treat  all  gaming  con. 
tracts  and  all  wagers  as  utterly  void.  We  feel  ourselves  authorized  to  con- 
form our  decisions  to  the  public  policy  and  to  the  sense  of  morality  which 
the  modern  decisions  and  the  modern  legislation  on  the  subject  of  gaming 
and  wagers  so  clearly  indicate.  We  find  that  the  ancient  rule  of  the  com- 
mon  law  was  subject  to  certain  exceptions;  and  in  proportion  as  the  courts 
have  considered  these  questions,  these  exceptions  to  the  ancient  rule  have 
been  adjudged  to  be  more  and  more  comprehensive  in  their  embrace  until, 
aa  has  been  said,  the  exceptions  to  the  rule  have  taken  the  place  of  the  rule 
itself.  We  think  that  in  the  true  spirit  and  meaning  of  the  exceptions  to 
the  old  rule,  all  idle  wagers  and  all  gaming  contracts  may  be  properly  held 
to  be  void:  1.  Because  it  is  contrary  to  sound  public  policy  that  courts  of 
justice  should  be  required  to  enforce  contracts  into  which  there  does  not 
enter  the  element  of  a  good  or  valuable  consideration  in  the  just  sense  of 
these  words.  What  consideration  is  it  for  the  payment  of  a  thousand  dollars 
that  one  man  shall  leap  farther  than  another  at  three  leaps?  If  A  agrees 
with  B  that  he  will  pay  him  a  thousand  dollars  if  a  certain  horse  belongs  to 
C,  but  if  the  horse  belongs  to  B,  then  B  shall  pay  A  the  like  sum,  where  is 
the  consideration  of  such  a  contract  ?  There  can  be  no  consideration  but  the 
mutual  risk  to  which  each  party  subjects  himself.  And  can  it  be  said  to  be 
sound  public  policy  to  permit  parties  to  take  such  risks  upon  such  trifling 
and  frivolous  issues?  We  think  not.  2.  We  think  that  it  certainly  tends 
to  the  detriment  of  the  public  that  the  time  of  the  courts  should  be  con- 
sumed in  the  investigation  of  the  most  idle  or  frivolous  matters,  about  which 
the  parties  who  lay  the  wager  have  no  interest,  to  the  delay  of  causes  of  the 
greatest  magnitude  perhaps,  and  certainly  to  the  delay  of  the  ordinary  busi' 
uess  transactions  of  life.  Lastly,  because  a  great  majority  of  wagers  are 
immoral  in  their  tendency  in  a  plain  and  direct  sense,  and  they  all  beget  a 
desire  to  possess  another's  money  or  property  without  an  equivalent;  and 
this,  if  not  an  immorality  in  itself,  opens  the  way  to  vice.  It  might  not 
attract  much  attention  for  this  court  to  render  a  judgment  against  a  man 
for  a  thousand  dollars  lost  at  tenpins,  or  on  the  turn  of  a  card,  or  on  the 
issue  of  a  fight  between  two  dogs;  but  if  a  dozen  such  judgments  should  be 
rendered  at  every  term  of  this  court  for  the  next  five  years,  it  would  be  a 
blot  upon  the  jurisprudence  of  the  state,  from  which  it  would  not  recover 
in  half  a  century;  and  it  might  present  to  the  people  the  spectacle  of  the 
courts  prostituted  to  the  odious  instrumentality  of  stripping  women  and 
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children  of  the  common  comforts  of  life  beoanse  some  one  who  owed  them 
support  and  protection  had  been  capricious  enough  to  stake  his  substance 
npon  a  wager  that  he  could  throw  a  stone  a  thousand  feet.  In  the  case  of 
Conner  v.  Maekey,  20  Tex.  747,  this  court  held  that  money  won  at  a  game 
with  cards  called  poker  could  not  be  recovered,  and  the  decision  was  put  on 
the  general  ground  that  gaming  with  cards  tends  to  immorality:  See  also  the 
case  of  Norvell  v.  Oury,  13  Tex.  31.  We  can  perceive  no  difference  in  prin- 
ciple between  the  case  of  Conner  v.  Maekey,  20  Tex.  747,  and  this  case.  It 
is  true  that  the  game  of  tenpins  is  a  licensed  game,  but  it  is  not  licensed 
for  the  purpose  of  gambling.  The  whole  of  our  legislation  on  the  subject 
of  gaming  shows  that  it  has  always  been  the  policy  of  this  state  to  prohibit 
and  punish  it.  We  cannot  see,  therefore,  that  a  wager  npon  a  game  licensed 
by  law  stands  on  any  different  footing  from  a  wager  npon  any  indifferent 
matter.  This  court  has  sustained  wagers  upon  horseraces,  npon  the  idea 
that  they  rested  upon  somewhat  different  grounds,  as  respects  their  policy, 
from  other  wagers.  It  may  be  too  late  to  question  the  wisdom  and  sound- 
ness  of  those  decisions.  But  we  are  not  disposed  to  go  any  further  in  sus- 
taining actions  npon  wagers,  or  to  recover  money  or  property  won  upon  any 
game  or  wager":  Monroe  v.  Smelly,  25  Tex.  586;  78  Am.  Dec.  541.  A  wager 
as  to  whether  or  not  a  certain  execution  can  be  collected  is  void  as  against 
public  policy:  Boughner  v.  Meyer,  5  Col.  71;  40  Am.  Rep.  139.  In  this  case 
the  court  said:  "That  a  wager  that  a  certain  execution  will  not  be  collected 
is  in  contravention  of  sound  policy  we  entertain  no  doubt.  The  moment 
such  a  wager  is  made,  the  one  party  has  a  pecuniary  interest  which  might 
influence  him  to  interfere  with  the  due  administration  of  justice  by  seeking 
to  defeat  the  process  of  the  court.  To  hold  that  such  a  wager  is  valid  is 
to  encourage  unwarranted  intermeddling  with  the  mandates  of  judicial 
tribunals. " 

Early  cases  in  California  and  Illinois  maintain  the  common-law  rule  that 
all  wagers  not  prohibited  by  law  or  against  public  policy  or  calculated  to 
affect  the  interest,  character,  or  feelings  of  third  parties  are  valid,  and  may 
be  recovered.  Hence  a  wager  as  to  whether  or  not  a  certain  railroad  will  be 
completed  within  a  certain  time  has  been  held  to  be  valid  and  recoverable: 
Johnson  V.  Fall,  6  Cal.  359;  65  Am.  Dec.  518;  Beadlea  v.  Bless,  27  111.  320; 
81  Am.  Dec.  231.  We  apprehend,  however,  that  were  the  same  question 
now  presented  to  the  court  in  either  state,  such  cases  would  be  overruled 
and  the  wager  held  void,  for,  as  was  said  in  Gridley  r.  Dcrrn,  57  Cal.  78,  40 
Am.  Rep.  110:  "If  the  question  were  a  new  one  in  this  state,  we  should  ba 
inclined  to  hold  all  wagers  contrary  to  good  morals  and  sound  public  policy, 
and  therefore  invalid."  While  in  Gregoi-y  v.  King,  58  111.  169,  II  Am.  Rep. 
56,  the  court  did  not  hesitate  to  overrule  Smith  v.  Smith,  21  111.  244,  74  Am. 
Dec.  100,  and  Morgan  v.  Petlit,  3  Scam.  529,  in  deciding  that  a  wager  on 
the  result  of  a  public  election  in  or  out  of  the  state  was  absolutely  void. 

Wagers  on  Horseraces. — The  better  considered  cases  decide  that  wagers 
npon  the  result  of  a  horserace  are  against  good  morals  and  sound  policy, 
and  for  this  reason  illegal  and  void:  Oiidiey  v.  Dorn,  67  Cal.  78;  40  Am. 
Rep.  110;  McLain  v.  Huffman,  30  Ark.  428;  Morgan  ▼.  Beaumont,  121  Mass. 
7;  Cleveland  v.  Wolff,  7  Kan.  184;  Wilkinson  v.  7'ousley,  16  Minn.  299;  10 
Am.  Rep.  139;  Corson  v.  Neatheny,  9  Col.  212.  In  the  late  case  of  Deavei 
T.  BenneU,  29  Neb.  812,  26  Am.  St.  Rep.  415,  the  court  said,  "The  rule  at 
common  law  was  that  all  wagering  contracts  that  were  contrary  to  good 
morals  or  public  policy  were  illegal,  and  void.  The  courts  of  England  at  ao 
early  day  held  that  butting  on  a  horserace  was  not  opposed  to  good  morals. 
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The  ooartfl  of  that  conntry  reluctantly  followed  this  early  precedent  until 
the  commun-law  interpretation  of  wagering  contracts  was  changed  by  the 
statutes  of  8  and  9  Victoria  which  made  sU  contracts  of  wager  void.  la 
betting  on  the  result  of  a  horserace  contrary  to  good  morals?  We  are  noU 
bound  by  the  decisions  of  the  courts  of  England  in  determining  that  ques- 
tion. Whether  a  thing  in  the  eyes  of  the  law  is  moral  or  immoral  may  de- 
pend largely  upon  where  and  when  it  occurred.  An  act  may  be  upheld  as 
moral  in  one  country  and  may  be  regarded  as  immoral  in  another.  A  wager 
contract  might  have  been  sustained  a  hundred  years  ago  as  being  in  con- 
formity with  good  morals  and  be  condemned  to-day  as  immoral.  In  this 
country  betting  on  a  horserace  is  now  generally  regarded  as  against  sound 
morals.  As  a  general  rule,  the  courts  of  this  country,  in  the  more  recent 
decisions,  hare  refused  to  enforce  all  wagermg  contracts  even  though  they 
are  not  declared  illegal  by  statute.  Such  contracts  are  certainly  against 
good  morals,  a  detriment  to  society,  and,  under  the  principles  of  the  common 
law,  are  illegal  and  void."  Pools  on  a  horserace  come  within  the  same  rule, 
and  are  void  as  wagering  contracts:  Barker  v.  JHosher,  60  N.  H.  73.  These 
cases  all  admit  that  under  the  rule  prevailing  at  the  early  common  law, 
wagers  on  horseraces  were  valid,  and  might  be  recovered  after  the  event  was 
decided,  and  the  common-law  rule  has  been  adopted  reluctantly  in  some  of 
the  states,  as  in  Texas,  where  a  line  of  decisions  maintain  that  watcers  on 
horseraces  are  not  opposed  to  morality,  public  policy,  or  decency,  and  may 
be  enforced:  Dunman  v.  Strother,  1  Tex.  89;  46  Am.  Dec.  97;  McElroy  v. 
Carmicliael,  6  Tex.  454;  Kirkland  v.  Randon,  8  Tex.  10;  58  Am.  Dea  94; 
Wheeler  v.  Friend,  22  Tex.  683;  Walker  v.  Armstrong,  54  Tex.  609;  al- 
though, as  we  have  already  seen,  every  other  sort  of  wager  is  condemned 
and  held  void  in  that  state:  Monroe  v.  Smelly,  25  Tex.  586;  78  Am.  Dec. 
641.  The  common-law  rule  holding  wagers  on  horseraces  to  be  valid  has, 
however,  been  adopted  in  some  other  states:  (?7-ay;on  ▼.  Wliatley,  15  La. 
Ann.  525;  Rosa  v.  Oreen,  4  Harr.  308;  Barret  v.  Hampton,  2  Brev.  226.  A 
prize  or  purse  offered  for  a  horse  that  will  trot  in  the  best  time  less  than  a 
given  speed  or  will  win  a  race  is  not  a  wager,  and  may  be  enforced,  as  it 
lacks  the  elements  of  chance  of  gain  or  risk  of  loss  which  characterizes  a 
bet:  Misner  v.  Knapp,  13  Or.  135;  57  Am.  Rep.  6;  Delier  v.  Plymouth  County 
Agricultural  Society,  67  Iowa,  481;  Porter  v.  Day,  71  Wis.  296. 

Election  Wager$. — All  wagers  of  every  kind  and  nature  on  the  resnlt 
of  a  public  election,  whether  local,  general,  or  national,  and  whether  made 
before  the  election  or  after  the  vote  is  cast  and  before  the  result  is  known, 
are  universally  condemned  as  opposed  to  sound  policy  and  pnblic  morals. 
The  cases  are  legion  in  which  such  wagers  have  been  decided  to  be  null  and 
void  regardless  of  the  form  of  the  wagering  contract:  Rust  v.  Oott,  9  Cow. 
169;  18  Am.  Dec.  497;  Lansing  v.  Lansing,  8  Johns.  454;  Brush  ▼.  Keeler,  5 
Wend.  250;  Bunn  ▼.  Riker,  4  Johna.  426;  4  Am.  Dec.  292;  Foreman  r. 
Hardwick,  10  Ala.  316;  Wheeler  r.  Spencer,  15  Conn.  28;  Gregory  v.  King, 
58  111.  169;  11  Am.  Rep.  56;  overruling  Smith  v.  Snuth,  21  III.  244;  74  Am. 
Dec.  100;  Schlosser  v.  Smith,  93  Ind.  83;  Lhyd  r.  Leisenring,  7  Watts,  294; 
Smyth  y.  M' Masters,  2  Browne  (Pa.).  182;  Lcuai  t.  Myers,  1  Bail.  486; 
Wniis  V.  Hoover,  9  Or.  418;  Wroth  r.  Jolinson,  4  Bar.  ft  McH.  284;  Madur 
▼.  Moore,  2Gratt.  257;  Porter  y.  Sawyer,  1  Harr.  (Del.)  617;  Hixer  v.  State,  12 
Ind.  330;  Worthington  v.  Black,  13  Ind.  344;  Conner  v.  Ragland,  16  R  Mon. 
634;  McAllister  v.  Hoffman,  16  Serg.  &  R.  147;  16  Am.  Dec.  666;  Murdoch 
V.  KiU)ourn,  6  Wis.  468;  Johnston  v.  Russell,  37  CaL  670;  Hill  v.  Kidd,  43 
Cal.  615;   Ball  v.  Gilbert,  12  Met.  397;   Patterson  v.  Clark,  126  Mass.  681; 
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Petillon  V.  Hippie,  90111.  420;  32  Am.  Rep.  31;  Hickerson  v.  Benson,  8  Mo.  8;  40 
Am.  Dec.  115;  Jeffrey  r.  Ficklin,  3  Ark.  227;  36  Am.  Dec.  456;  Tarleton  v.  Baker, 
18  Vt.  9;  44  Am.  Dec.  358;  Stoddard  v.  Martin,  1  R.  L  1;  19  Am.  Deo.  643, 
giving  many  strong  and  convincing  reasons  for  the  rule,  that  election  wagers 
are  everywhere  illegal  and  unenforceable.  In  Murdoch  v.  KiJbourn,  6  Wia. 
468-470,  the  conrt  said:  "A  most  pernicious  influence  would  be  exerted 
upon  our  institutions  of  government,  if  the  elections  which  the  people  make 
of  their  public  officers  should  be  made  the  instruments  and  occasion  of 
gambling.  Hence  the  courts  of  all  our  sister  states  have  uniformly  held 
such  contracts  to  be  contrary  to  the  policy  of  our  laws  and  consequently 
illegal.  We  have  been  unable  to  find  an  instance  in  which  they  have  been 
mforced."  The  reason  why  wagers  on  the  event  of  elections  are  illegal  and 
void,  was  forcibly  expressed  by  Chief  Justice  Shaw  in  delivering  the  opinion 
in  Ball  v.  Gilbert,  12  Met  397-400,  as  follows: 

"  The  more  precise  question  here  is  whether  a  wager  upon  the  event  of  an 
election  to  a  public  office,  depending  upon  popular  suffrage,  in  this  com- 
monwealth, is  valid,  and  constitutes  a  binding  contract.  It  seems  to  us  suf- 
ficient  to  state  the  question.  The  answer  is  too  obvious  to  admit  of  doubt. 
And  it  seems  to  us  that,  upon  principle,  such  a  wager  is  equally  void,  whether 
it  be  upon  the  election  of  an  officer  of  the  United  States,  of  the  state  govern, 
ment,  of  a  county,  town,  parish,  or  other  aggregate  corporation  depend inf( 
on  suffrage.  The  very  theory  of  such  popular  institutions  is  that  the  person 
elected  to  office  is  placed  there  by  the  free  choice  of  the  majority  of  persons 
fre«  to  inquire  and  judge,  free  to  will  and  determine,  and  free  to  act  with 
purity  and  intelligence,  uninfluenced  and  unseduced  by  interested,  sinister, 
or  corrupt  motives.  If  the  persons  voting  act  otherwise,  they  act  without 
regard  to  the  fitness  of  the  candidate  or  to  their  own  sense  of  duty.  Upon 
the  practical  maintenance  of  this  theory  in  its  purity  and  perfection,  or  as 
near  an  approximation  to  it  as  the  infirmities  and  vices  of  society  will  admit, 
depend  the  utility,  the  safety,  and  stability  of  all  popular  institutions  rely* 
ing  upon  popular  suffrage  for  their  basis  and  operation.  And  it  is  obvious 
that  the  more  general  and  extensive  the  right  of  suffrage  is,  the  more  easily 
it  may  be  abused  and  perverted,  and  the  more  important  it  is  that  its  purity 
should  be  guarded  and  preserved.  The  more  general  the  right  of  suffrage 
the  smaller  the  proportion  of  power  which  the  vote  of  each  carries — the  more 
easily  it  is  influenced,  and  if  voters  should  ever  become  venial,  the  smaller 
the  price  at  which  each  can  be  influenced  or  controlled.  If  one  bet  can  be 
made  on  an  election,  many  can  be  made.  If  small  sums  can  be  staked,  large 
ones  can.  So  that,  on  a  great  and  exciting  public  election  a  large  amount 
of  money  may  depend  on  the  result.  All  those  who  are  acting  together  will 
have  a  eommon,  and  may  have  a  large,  pecuniary  interest  in  the  issue.  And 
it  is  conformable  to  the  most  obvious  principles  of  economy,  and  dictated  by 
the  common  motive  to  human  action — self-interest — that  those  who  are  to 
gain  or  lose  a  large  sum  of  money  upon  the  happening  of  an  event  which  is 
contingent  should  make  a  reasonable  outlay  of  money  to  influence  and  bring 
about  that  event.  This,  therefore,  they  will  be  likely  to  do,  without  regard 
to  the  social  and  political  merits  of  the  election.  It  may  happen,  in  fact  it  does 
often  happen,  that  a  few  thousaud,  or  even  a  few  hundred,  votes  may  decide 
the  election  of  a  state,  and  the  election  of  a  state  may  decide  that  of  the 
union.  If  a  few  thousand  dollars  will  command  or  influence  such  a  number 
•f  votes,  would  it  not  be  presuming  too  much  on  pure,  disinterested  virtue 
to  believe  that  they  would  not  be  applied  7  And  such  influence  is  to  b« 
brought  to  bear,  not  merely  on  the  few  hundreds  or  thousands  who  may  tora 
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the  scale,  but  upon  the  whole  body  of  voters  on  both  sides.  But  money  may 
be  applied  to  afifect  the  result,  not  only  in  the  coarse,  palpable,  and  offetisiva 
form  of  bribery,  by  the  direct  purchase  of  votes,  but  in  other  modes  quite  as 
efficacious,  and  not  less  detrimental  to  the  public  interest.  It  may  be  ap- 
plied by  the  managers  of  the  respective  parties  to  the  provision  of  treats  and 
other  gratifications;  to  the  opening  of  houses  of  entertainment,  to  which 
partisans  may  resort  at  free  cost,  where  the  passions  may  be  stimulated,  th» 
moral  sense  perverted,  and  all  idea  of  social  duty  and  personal  responsibility 
overwhelmed  in  mere  blind  partisan  feeling  and  desire  of  triumph,  which 
lose  sight  of  the  object  for  which  the  right  of  suffrage  is  conferred.  An 
election  so  influenced  could  not  be  regarded  as  the  expressed  will  of  an  in* 
telligent  constituency;  it  would  violate  the  whole  theory  on  which  the  right 
of  suffrage  is  founded,  and  destroy  the  confidence  of  all  judicious  persons  in 
that  particular  power  of  the  people,  which  has  been  regarded  a*  the  princi* 
pal  security  for  permanent,  regulated,  constitutional  liberty.  If  it  be  troe 
that  wagers  on  election  would  have  any  tendency  to  create  inch  a  pecuniar/ 
interest  in  their  result,  aa  we  have  no  doubt  they  have,  we  ean  have  no  hesi* 
tatioB  in  Mjring  that  all  aach  wageri  are  illegal  and  void." 
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[2S  Obkgon,  662.] 
FosGKBT — What  Mat  Bs  Subject  or. — A  writing  void  on  its  faoe  eannot 
be  the  subject  of  forgery.     While  the  writing  alleged  to  be  forged 
must,  if  genuine,  have  some  legal  efficacy,  or  be  the  foundation  of  some 
legal  liability,  yet  it  is  not  always  necessary  that  it  should  be  enforce* 
able  to  be  the  subject  of  forgery.     It  is  sufficient  if  it  may  be  the  basi* 
of  an  action,  or  of  such  a  character  that  it  may  defraud,  or  injuriously 
.^affect,  the  rightaof  another. 
FosoKRT  or  NoTS  Barred  bt  LiHiTATioir. — A  note  which  appears  npon 
..its  face  to  be  barred  by  the  statute  of  limitations  may  be  the  anbject  <tf 
,  forgery. 

Nathan  D.  Simon,  and  McGinn  and  Seart^  for  the  appel- 
lant. 

George  E.  Chamherlainy  attorney  general,  and  Wilson  T, 
HumCy  district  attorney,  for  the  respondent. 

'**  Lord,  C.  J.  The  defendant  pleaded  guilty  to  an  indict* 
ment  which  charged  that  he,  *'on  the  fifteenth  day  of  Decern* 
her,  189^,  in  the  county  of  Multnomah,  and  state  of  Oregon^ 
did  willfully,  knowingly,  and  feloniously  utter  and  publish 
as  t~ue  and  genuine,  to  one  W.  G.  Jenne,  a  certain  false  and 
forged  writing  and  promissory  note,  knowing  the  same  to  b© 
false  and  forged,  the  tenor,  purport,  and  efifect  whereof  is  as 
follows: 
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"  '$165.  Portland,  Or.,  December  14,  1882. 

" '  Ninety  days  after  date,  without  grace,  we  jointly  and 
severally  pronriise  to  pay  to  the  order  of  R.  H.  Dunn  one 
hundred  and  sixty-five  dollars  for  value  received,  with  inter- 
est from  date,  payable  at  the  rate  of  ten  per  cent  per  annum 
until  paid,  principal  and  interest  payable  in  •*'  United 
States  gold  coin  at  the  Ainsworth  National  Bank  in  Portland, 
Oregon;  and  in  case  suit  or  action  is  instituted  to  collect  this 
note,  or  any  portion  thereof,  we  promise  to  pay  such  addi- 
tional sum  of  money  as  the  court  may  adjudge  reasonable 
as  attorney's  fees  in  said  suit  or  action. 

"  *  Jonathan  Richardson, 

"♦J.  J.  FiSHEB.' 

— with  intent  to  injure  and  defraud  the  said  W.  G.  Jenne 
and  other  persons,"  etc.  Before  judgment  was  rendered  on 
defendant's  plea  of  guilty  he  filed  a  motion  in  arrest  of  judg- 
ment,  upon  the  ground  that  the  facts  stated  in  the  indict- 
ment do  not  constitute  a  crime,  which  the  court  overruled, 
and  thereafter  sentenced  him  to  imprisonment  in  the  peni- 
tentiary. 

It  will  be  observed  that  nearly  ten  years  have  elapsed 
since  said  note  became  due,  or  a  cause  of  action  accrued 
thereon,  and  our  statute  prescribes  that  an  action  can  only 
be  commenced  on  a  contract  of  this  character  within  six 
years  after  the  action  has  accrued:  Hill's  Code,  sec.  6.  Upon 
this  state  of  the  case  the  contention  for  the  defendant  is  that 
the  note  set  out  in  the  indictment  appears  on  its  face  to  be 
barred  by  the  statute  of  limitations,  or  not  to  be  enforceable, 
and  is  therefore  not  such  an  instrument  as  can  be  the  sub- 
ject of  forgery.  The  defendant  is  indicted  under  section 
1808,  Hill's  Code,  which  provides  that  "  If  any  person  shall, 
with  intent  to  injure  or  defraud  anyone,  falsely  make,  alter, 
forge,  or  counterfeit,  ....  any  promissory  note,  ....  or 
shall,  with  such  intent,  knowingly  utter  or  publish  as  true 
and  genuine  any  such  false,  altered,  forged,  or  counter- 
feited record,  writing,  instrument,  or  matter  whatever,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  two  nor  more  than  twenty  years."  By  this  section 
the  uttering  or  passing,  as  well  as  the  making,  of  a  forged  in- 
strument, is  declared  a  forgery.  They  are  separate  and  dis- 
tinct crimes,  though  both  offenses  are  forgery.  The  *** 
party  uttering  need  not  be  the  party  wlio  forged  the  instru- 
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rn«nt.  To  mate  out  the  offense  it  is  sufiBcient  that  the  writing 
or  instrument  should  be  forged  or  altered;  that  the  party  ut- 
tering or  passing  it  knew  it  to  be  false,  altered,  or  forged; 
and  that  he  should  utter,  or  attempt  to  utter,  it,  with  intent 
to  injure  or  defraud  some  one. 

As  defined  by  Mr.  Bishop,  "  Forgery  is  the  false  making, 
or  materially  altering,  with  intent  to  defraud,  of  any  writing, 
which,  if  genuine,  might  apparently  be  of  legal  eflBcacy,  or  the 
foundation  of  a  legal  liability":  2  Bishop  on  Criminal  Law, 
Bee.  523.  "  But,"  he  farther  observes,  "to  constitute  an  indict- 
able forgery,  it  is  not  alone  sufiBcient  that  there  be  a  writing, 
and  that  tbe  writing  be  false;  it  must  be  also  such  as  if  true 
would  be  of  some  legal  eflScacy,  real  or  apparent,  since  other- 
wise it  has  no  legal  tendency  to  defraud  ":  2  Bishop  on  Crim- 
inal Law,  sec.  533.  "  This  is  on  the  principle,"  said  Gregory, 
J.,  "that  every  man  knows  the  law,  and  is  able  to  appreciate 
tlie  legal  efiFect  of  the  instrument;  and  therefore  it  cannot,  in 
legal  contemplation,  defraud  anyone":  Reed  v.  State,  28  Ind. 
397.  Hence,  a  writing  invalid  on  its  face  cannot  be  the  sub- 
ject of  forgery,  because  it  has  no  legal  tendency  to  injure  or 
defraud.  But,  while  a  writing  that  is  void,  or  without  legal 
efficacy  on  its  face,  cannot  be  the  subject  of  forgery,  it  may, 
when  it  is  shown  by  the  averment  of  proper  extrinsic  facts, 
be  capable  of  injury,  or  of  aflFecting  the  rights  of  another.  Of 
course,  if  the  instrument  is  void  or  invalid  on  its  face,  and 
cannot  be  made  good  by  averment,  the  crime  of  forgery  cannot 
be  predicated  upon  it.  An  indictment  for  forgery  must,  there- 
fore, disclose  an  instrument  which  is  calculated  on  its  face  to 
have  some  effect,  or  extrinsic  facts  must  be  alleged  which  will 
enable  the  court  to  see  judicially  its  fraudulent  tendency:  See 
note  to  Arnold  v.  Cost,  22  Am.  Dec.  306,  321.  In  this  case 
the  alleged  invalidity  of  the  note  appears  on  its  face,  and 
arises  from  the  fact  that  it  is  subject  to  the  bar  of  the  statute 
of  limitations. 

The  contention  is  that  the  note  is  not  enforceable  on  *•• 
account  of  the  bar  of  the  statute,  and  cannot,  therefore,  be  the 
subject  of  forgery,  because  in  such  case  there  can  be  no  legal 
tendency  to  injure  or  defraud  another.  This  argument  pro- 
ceeds upon  the  principle  that  the  note,  if  genuine,  would  be 
void  and  worthless,  because  the  statute  not  only  bars  the 
remedy,  but  extinguishes  and  destroys  the  legal  obligation, 
and  consequently  the  note  could  not  be  the  foundation  of  a 
criminal  action  for  forgery.     But  we  apprehend  it  is  not  ab- 
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€olutely  essential  that  a  writing  or  note  must  be  capable 
of  enforcement  to  be  the  subject  of  forgery. 

In  Hawkesward^s  case,  1  Leach,  257,  the  defendant  was 
indicted  for  forging  a  bill  of  exchange.  The  bill  was  not 
stamped,  as  required  by  the  statute,  which  provided  "  that  a 
bill  without  a  stamp  shall  not  be  pleaded,  or  given  in  evi- 
dence, or  be  available,  in  law  or  equity."  It  was  contended 
by  counsel  for  the  prisoner  that  "the  writing  was  not  a  bill  of 
exchange,  but  a  piece  of  waste  paper,  incapable  of  becoming 
the  subject  of  either  fraud  or  felony;  that  the  party  who  took 
it  must  at  the  time  have  known  that  it  was  not  a  legal  bill  of 
exchange,  or  he  must  have  been  grossly  negligent,  the  defect 
being  visible  upon  the  face  of  it.".  But  Buller,  J.,  overruled 
the  objection,  on  the  ground  that  the  stamp  acts  were  merely 
revenue  laws,  and  did  not  purport  in  any  way  to  alter  the 
crime  of  forgery,  and  that  the  effect  of  the  stamp  act  saying 
that  a  bill  without  a  stamp  shall  not  be  pleaded,  or  given  in 
evidence,  or  be  available,  in  law  or  equity,  signified  only  that 
it  should  not  be  made  use  of  to  recover  the  debt.  This,  and 
other  cases  which  might  be  cited,  indicate  that  it  is  not  abso- 
lutely essential  for  the  writing  or  instrument  to  be  enforce- 
able at  law  to  predicate  forgery  upon  it.  While  it  is  true 
that  a  writing  alleged  to  have  been  forged  must,  if  genuine, 
have  some  legal  efficacy,  or  be  the  foundation  of  some  legal 
liability,  yet  it  is  not  always  necessary  that  it  should  be  en- 
forceable, to  be  the  subject  of  forgery.  It  is  sufficient  if  it 
may  be  the  basis  of  an  action,  or  is  of  such  a  character  ••• 
that  it  may  defraud,  or  injuriously  affect  the  rights  of  another. 

It  is  laid  down  as  a  fundamental  principle  that  statutes  of 
limitation  affect  the  remedy,  but  not  the  merits;  in  other 
words,  that  they  bar  the  remedy  merely,  but  do  not  extin- 
guish or  destroy  the  obligation.  Hence,  the  defense  of  the 
statute  is  a  personal  privilege,  and  no  one  can  compel  any- 
one to  take  advantage  of  it  if  he  chooses  not  to:  13  Am.  & 
Eng.  Ency.  of  Law,  703-707.  Mr.  Woods  says  that  *'  a  rule 
of  great  importance  is,  that  the  bar  of  the  statute  must  be 
interposed  by  the  diligence  of  the  debtor,  and  as  early  as  pos- 
sible, and  usually,  unless  otherwise  provided  by  statute,  on 
the  pleadings  previously  to  the  hearing,  and  that  it  will  not 
be  raised  by  the  court  unsolicited ;  and  also,  that  the  proteo- 
tion  afforded  by  the  statute  may  be .  waived  by  the  debtor." 
"  The  law  allows  a  man  to  be  honest  and  to  pay  an  honest 
debt,  however  stale  and  ancient  it  may  be.    He  may  inter- 
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pose  the  statute  of  limitations,  but  he  may  also  waive  it.  The 
law  does  not  compel  him  to  resort  to  this  defense,  nor  can. 
others  insist  upon  it  for  him":  Brookville  Nat.  Bank  v.  Kim^ 
hUy  76  Ind.  203.  A  note  may  be  barred  by  the  statute  of 
limitations,  and  still  support  a  judgment,  if  no  defense  be 
interposed.  In  this  state,  on  contracts  of  this  character,  the 
statute  only  affects  the  remedy,  and,  in  order  to  avail  a  party^ 
must  be  pleaded,  if  it  does  not  appear  on  the  face  of  a  com* 
plaint,  or  demurred  to  if  it  does.  This  being  so,  if  an  action 
should  be  begun  on  a  note  subject  to  the  bar  of  the  statute,^ 
the  makers  would  be  compelled  to  come  into  court  and  defend 
against  it  in  order  to  avoid  the  recovery  of  a  judgment  upon 
it.  This  shows  that  such  a  note  has  some  eflBcacy  or  validity^ 
and  is  not  wholly  void,  even  though  its  collection  might  be 
defeated  by  such  appearance  in  court,  and  it  is,  therefore^ 
within  the  principle  announced,  the  subject  of  forgery. 

In  People  v.  Fadner,  10  Abb.  N.  C.  462,  it  was  objected  that 
the  indictment  was  void,  for  the  reason  that  the  note  alleged 
to  be  forged  was  usurious  and  void  on  its  face.  •*''  The 
court  says:  "The  answer  to  this  question  would  seem  to  be 
found  in  the  answer  to  another,  viz:  would  the  maker  of  thi» 
note,  if  genuine,  be  compelled  to  defend  in  order  to  protect 
himself  from  judgment  in  an  action  founded  upon  it  ?  If  the 
note,  in  the  form  set  forth  in  the  indictment,  be  the  subject  of 
legal  proceedings  in  which  a  judgment  may  be  lawfully 
recovered  against  the  maker  on  default,  then  he  may  be 
injured,  within  the  meaning  of  the  statute.  It  is  an  injury 
to  be  compelled  either  to  defend  a  suit  or  suffer  judgment.'^ 
So,  here,  if  the  makers  of  the  note  set  out  in  the  indictment, 
if  genuine,  would  be  compelled  to  come  into  court  and  defend 
in  order  to  protect  themselves  against  a  judgment  in  an  action 
founded  upon  it,  then  such  a  note  may  be  the  subject  of  legal 
proceedings  in  which  a  judgment  may  be  lawfully  recovered 
against  the  makers  on  default,  and  they  be  injured,  within 
the  meaning  of  the  statute.  Such  a  note  has  sufficient  effi- 
cacy or  validity  to  sustain  a  judgment  and  create  a  lien  upon 
the  property  of  the  makers,  unless  they  come  into  court  and 
defend  against  the  action,  as  provided  by  the  code.  It  is  a 
writing,  according  to  Mr.  Bishop's  definition,  which,  if  genu- 
ine, might  be  of  legal  efficacy,  or  the  foundation  of  a  legal 
liability.  It  is  not  wholly  void  or  absolutely  worthless,  but, 
as  we  have  seen,  might  become  the  foundation  of  a  valid  judg- 
ment, and  thus  establish  a  legal  liability.     Such  being  the 
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<;a8e,  the  makers  might  be  i.ijured  or  prejudiced  by  it,  "and 
that,"  said  the  judges  in  King  v.  Ward,  2  Ld.  Raym.  1461, 
^' makes  the  forgery  an  oflfense  for  which  an  indictment  would 
lie  at  common  law,"  and,  as  we  think,  under  our  statute. 
The  judgment  is  affirmed. 

Forgery — What  Mat  Bb  the  Subject  of. — ^Writings  invalid  on  their  fac« 
are  not  subjects  of  forgery:  Terry  ▼.  Commontoealth,  87  Va.  672;  extended 
notes  to  Hendi-icks  v.  StaU,  8  Am.  St.  Rep.  469,  and  Arnold  y.  Cost,  22  Am. 
Dec.  315,  where  the  ceises  discussing  this  point  are  collected. 

FORGKRY— WhBTHKB    INSTRUMENT   MuST    Bx  OF  LeGAL     ElfFICACY.— To 

l>e  the  subject  of  forgery  the  writing  mnst  be  in  such  form  as  to  be  appar* 
ently  of  some  legal  efficacy:  State  r.  Oi-yder,  44  La.  Ann.  962;  32  Am.  St 
Hep.  358,  and  note;  State  v.  Henn,  39  Minn.  464;  LuttreU  v.  State,  85 
Tenn.  232;  4  Am.  St.  B«p.  760,  and  note  with  the  cases  collected:  Staf 
T.  Johnson,  26  Iowa,  407;  96  Am.  Dec.  158,  and  note;  notes  to  Arnold  r, 
■Cost,  22  Am.  Dec.  314,  and  Hendiicka  7.  State,  8  Am.  St.  Bep.  468. 
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Ibsdbancb — Acts  of  Agent,  When  Binding  on  Company, — The  acts  of  aa 
insurance  agent  performed  within  the  scope  of  his  apparent  power  bind 
his  principal.  Persons  dealing  with  the  agent,  without  knowledge  of 
any  limitations  on  his  powers,  are  not  bound  to  go  beyond  his  apparent 
authority  and  inquire  whether  or  not  he  is  in  fact  authorized  to  do  a 
particular  act  for  his  principal. 

Insurance — Authority  of  Agent. — Persons  having  transactions  with  an  in- 
surance company  which  deals  with  the  community  through  a  local  agent 
are  entitled  to  assume,  in  the  absence  of  knowledge  as  to  the  agent's  au- 
thority, that  his  acts  and  declarations  are  as  valid  as  if  they  proceeded 
directly  from  the  company. 

Insurance — Acts  of  Agent,  When  Binding  Upon  Company. — An  insur- 
ance  agent  who,  representing  himself  to  be  a  general  agent,  solicit* 
insurance,  takes  the  application,  receives  the  premium,  and  delivers  the 
policy  sent  him  by  the  company,  binds  the  latter  by  his  acts  and  con- 
duct, in  the  absence  of  knowledge  by  the  insured  of  a  restriction  on  the 
agent's  powers  or  of  circumstances  sufficient  to  put  him  on  inquiry. 

Insurance. — Authority  of  Agent  Cannot  Be  Questioned  when  the  acta 
of  the  insurance  company  which  he  represents  hare  been  such  aa  to 
amount  to  a  recognition  of  his  agency. 

Insurance  Agent  Authorized  to  Take  a  Risk  in  Onb  Place  Is  Pre. 
sumrd  to  have  authority  to  take  them  anywhere,  and  a  risk  taken  by 
him  outside  his  real  jurisdiction  ia  binding  npon  the  company  which  ho 
represents. 

SviDENCE — Increase  in  Insurance  Risk.— Expert  Evidence  ia  not  admia* 
sible  to  show  whether  or  not  an  insurance  risk  is  increased  by  changing 
a  building  used  as  a  merchandise  store,  lighted  by  coal-oil  lamps,  to  a 
variety  theater,  lighted  by  electricity. 
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Insuravck— Waiver  of  Proofs  of  Loss.— The  refusal  by  an  Insnrance  ad. 
jnster,  with  the  approval  of  hia  company,  to  settle  a  losa,  coupled  with 
bis  declaration  that  it  will  uot  be  paid,  coustitutes  a  waiver  of  prelim* 
inary  proofs  of  loss. 

Inscrance— Withdrawal  of  Waiver  of  Proof  of  Loss.— Although  an  iu- 
sarance  company  has  waived  preliminary  proofs  of  loss,  it  may  in  good 
faith  withdraw  such  waiver  within  a  reasonable  time,  and  require  proof* 
to  be  furnished  as  prescribed  by  the  policy.  It  thereupon  becomes  the 
duty  of  the  insured  to  furnish  such  proofs,  provided  he  has  ample  tima^ 
and  no  undue  advantage  is  sought  to  be  taken  of  him. 

Joseph  Simon,  and  Dolph  and  Mallory,  for  the  appellant. 

George  H.  Williams,  and  Wood  and  Linthicumy  for  the  re- 
spondent. 

*■"  Lord,  C.  J.  The  facts  show  that  on  the  tenth  day  of 
December,  1888,  the  plaintiff  insured  with  the  defendant^ 
through  its  agent  Henry  Ackernian,  the  above  premises 
against  loss  or  damage  by  fire,  for  the  period  of  one  year,  and 
that  defendant  issued  to  the  plaintifiF  its  policy  of  insurance 
upon  the  same,  for  which  he  duly  paid  the  preniium  therefor 
at  the  rate  of  ten  per  cent,  or  one  hundred  dollars;  that  on 
the  fourth  day  of  July,  1889,  a  general  conflagration  occurred 
in  Ellensburg,  which  destroyed  a  large  portion  of  the  town, 
including  the  building  so  insured,  and  owned  by  the  plaintifi'; 
that  at  the  time  the  said  building  was  insured,  and  the  policy 
issued,  it  was  occupied  for  the  purposes  of  a  general  mer- 
chandise store,  and  so  continued  to  be  occupied  until  some 
time  during  the  month  of  April  preceding  the  fire,  when  the 
character  of  the  occupation  of  the  building  was  changed  from 
a  general  merchandise  store  to  a  variety  theater;  that  a  few- 
days  after  the  fire  W.  L.  Chalmers,  an  adjuster,  went  to- 
Ellensburg  in  the  employ  of  several  companies,  including  the 
defendant,  to  adjust  and  settle  their  losses,  but  that  he  re- 
fused to  adjust  the  loss  on  plaintiff's  building  on  account 
of  the  change  in  its  occupancy.  The  defendant  refused  to 
pay  the  loss,  and  denied  liability  therefor  mainly  upon  three 
grounds:  1.  That  Mr.  Ackerman,  the  agent  at  Portland,  was 
a  special  agent  with  limited  powers,  and  with  no  authority 
outside  of  Multnomah  county,  state  of  Oregon;  2.  That  there 
had  been  a  change  in  the  character  of  the  occupation  of  *''* 
the  building,  which  increased  the  hazard,  and  avoided  the 
policy  by  its  express  terms;  3.  That  there  had  been  a  failur©' 
to  furnish  the  proofs  of  loss  required  by  the  terms  of  the  pol- 
icy. The  conditions  of  the  policy  issued  to  plaintiff,  relied 
upon  to  defeat  the  recovery,  are  as  follows:  '*  This  entire  pol- 
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icy  ....  shall  be  void  if  the  hazard  he  increased  ....  by 
any  change  ....  in  the  possession  of  the  subject  ....  of 

....  insurance,  etc If  fire  occur,  the  insured  shall 

give  immediate  notice  of  any  loss  thereby,  in  writing,  to  this 
company,  and  within  sixty  days  after  the  fire,  unless  such 
time  is  extended  in  writing  by  this  company,  shall  render  a 
statement  to  the  company,  signed  and  sworn  to  by  said 
insured,  ....  as  to  the  time  and  origin  of  the  fire;  the  in- 
terest of  the  insured  and  of  all  others  in  the  property;  the 
cash  value  of  each  item  thereof,  and  the  amount  of  loss 
thereon;  all  encumbrances  thereon,"  etc. 

The  testimony  for  the  plaintiflF  shows  that  Ackerman  re- 
presented himself  to  be  the  agent  of  the  defendant,  and  solic- 
ited the  insurance  of  plaintiflTs  property;  that  he  negotiated 
the  insurance  of  his  property  in  the  state  of  Washington  with 
Ackerman,  and  with  no  other  person;  that  he  left  the  matter 
of  the  insurance  wholly  with  Ackerman,  and  left  for  New 
York,  supposing  that  he  had  full  authority  to  act  as  agent  for 
the  company  in  the  state  of  Washington,  and  without  knowl- 
edge or  information  of  any  limitation  on  his  powers;  that  he 
received  the  policy  from  Ackerman,  and  paid  him  the  pre- 
mium for  it.  Upon  the  part  of  the  defendant,  the  record  dis- 
closes that  it  accepted  the  risk,  issued  the  policy,  received  the 
premium  without  objection,  and  treated  the  policy  as  valid 
until  after  the  fire.  Upon  this  state  of  the  case,  the  plaintiff 
centends  that  the  defendant  by  its  conduct  held  Ackerman 
out  as  its  duly  accredited  agent,  and  he  was  justified  in  as- 
suming that  he  had  full  authority  to  efiect  the  insurance. 
The  defendant,  by  its  testimony,  sought  to  limit  the  authority 
of  Ackerman  to  that  of  a  local  agent,  *'*  whose  jurisdiction 
was  confined  to  Multnomah  county,  and  consequently  claimed 
that  he  had  no  authority  to  write  policies  or  take  risks  on  build- 
ings in  the  state  of  Washington,  nor  to  speak  for,  or  bind, 
the  company  in  relation  to  any  risk  outside  of  his  territory. 
Upon  the  issue  thus  presented  relative  to  Mr.  Ackerman's 
powers  as  agent  in  the  premises,  the  decision  rested  with  the 
jury  under  proper  instructions  from  the  court.  As  the  jury 
found  a  general  verdict  for  the  plaintiflF,  it  must  be  conceded 
that  Ackerman's  authority  as  agent  is  established,  unless  the 
facts  and  circumstances  to  sustain  the  plaintififs  side  of  the 
issue  are  insuflScient  for  that  purpose. 

1.  The  acts  of  an  agent,  performed  within  the  scope  of  his 
real  or  apparent  authority,  are  binding  upon  his  principal. 
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It  is  enough,  if,  under  all  the  circumstances,  he  had  apparent 
authority  in  the  matter,  although  in  fact  his  authority  was 
limited.  "Persons  dealing  with  them  in  that  capacity,"  says 
Mr.  Wood,  "are  not  bound  to  go  beyond  the  apparent  author- 
ity conferred  upon  them,  and  inquire  whether  they  are  in 
fact  authorized  to  do  a  particular  act  for  the  company.  It  is 
enough  if  the  act  is  within  the  scope  of  their  apparent  power, 
and  beyond  this  third  persons  are  not  bound  to  make  in- 
quiry": 2  Wood  on  Insurance,  sec.  408:  In  Hardwick  v.  State 
Ins.  Co.,  20  Or.  547,  Bean,  J.,  says:  "  Where  insurance  com- 
panies deal  with  the  community  through  a  local  agency,  per- 
sons having  transactions  with  the  company  are  entitled  to 
assume,  in  the  absence  of  knowledge  as  to  the  agent's  author- 
ity, that  the  acts  and  declarations  of  the  agent  are  as  valid  as 
if  they  proceeded  directly  from  the  company."  In  Phosnix  Ins. 
Co.  V.  Spiers,  87  Ky.  297,  the  court  says:  "As  to  third  par- 
ties, the  agent  should,  in  the  absence  of  notice  to  the  con- 
trary, be  regarded  as  possessing  all  the  powers  his  occupation 
fairly  imports  to  the  public.  Under  this  rule,  an  agent  who 
solicits  the  insurance,  takes  the  application,  receives  the  pre- 
mium, and  delivers  the  policy,  may,  in  our  opinion,  *®®  by 
his  conduct  or  acts,  bind  his  company  ....  in  the  absence 
of  knowledge  upon  the  part  of  the  assured  that  his  powers  in 
this  respect  have  been  restricted."  The  assured  has  the  right 
to  rely  upon  the  agent's  apparent  authority,  and,  unless  the 
circumstances  are  such  as  to  put  him  upon  inquiry,  he  is  not 
bound  to  inquire  as  to  the  agent's  special  powers.  Nor  can 
the  authority  of  an  agent  be  questioned  when  the  acts  of  the 
company  have  been  such  as  to  amount  to  a  recognition  of  bis 
agency:  Swan  v.  Liverpool  etc.  Ins.  Co.,  52  Miss.  704.  And 
Mr.  Wood  says  that  "  where  an  agent  is  authorized  to  take  a 
risk  in  one  place,  it  is  presumed  that  he  had  authority  to  take 
them  anywhere,  and  a  risk  taken  by  him  outside  of  his  real 
jurisdiction  will  be  binding  upon  the  company":  Wood  on 
Insurance,  sec.  529;  Lightbody  v.  North  American  Ins.  Co.^  23 
Wend.  18;  uEtna  Ins.  Co.  v.  Maguire,  51  111.  842. 

2.  In  the  light  of  these  principles  of  the  law,  assuming  the 
testimony  for  the  plaintiff  to  be  true,  the  jury  was  authorized 
to  find  that  Ackerman  was  a  general  agent,  and  empowered 
to  effect  insurance  upon  property  located  in  the  state  of 
Washington.  There  was  nothing  in  the  circumstances,  aa 
indicated  by  the  testimony,  to  excite  inquiry  as  to  the  extent 
of  his  agency.     He  did  not  inform  the  plaintiflF  that  his  juria- 
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diction  was  confined  to  Multnomah  county,  Oregon,  nor  that 
his  application  must  be  forwarded  to  the  general  agent  at  San 
Francisco  for  his  approval.  He  represented  himself  as  the 
agent  of  the  company,  and  solicited  the  insurance  on  the 
property  located  in  the  state  of  Washington.  He  assumed 
to  act  with  the  full  authority  of  an  unrestricted  agency.  By 
his  conduct  the  plaintiff  was  led  to  believe  that  he  was  vested 
•with  full  powers  to  act  for  the  company,  and  bind  it  by  his 
engagements,  and  on  this  account  he  put  the  whole  matter  of 
insuring  his  property  in  the  agent's  hands,  and  left  for  other 
parts  of  the  country  to  which  his  business  called  him.  He 
dealt  wholly  with  Ackerman;  he  paid  the  premium  to  him, 
and  the  company  received  it,  and  issued  the  policy  and  sent 
it  to  '**  Ackerman,  who  delivered  it  to  the  plaintiff.  By  his 
acts,  coupled  with  the  acts  of  the  company,  the  jury,  who 
were  to  decide  as  to  the  extent  of  his  agency,  were  authorized 
to  find  that  Ackerman  was  vested  with  the  powers  of  a  gen- 
eral agent 

3.  The  next  assignments  of  error  relate  to  the  competency 
and  admissibility  of  certain  expert  testimony  sought  to  be 
introduced  by  the  defendant,  which  was  disallowed  by  the 
court.  The  defendant  claims  that  it  should  have  been  per- 
mitted to  prove  by  the  testimony  of  experts  that  the  change 
in  the  character  of  the  occupation  of  the  building  materially 
increased  the  risk,  and  also  to  prove  by  such  testimony  how 
the  change  in  the  occupation  of  the  building  was  regarded 
generally  by  underwriters.  The  building  insured  was  oc- 
cupied as  a  general  merchandise  store,  insured  at  ten  per 
cent  premium,  and  lighted  by  coal-oil  lamps.  Upon  the 
change  of  occupany,  electric  lights  were  substituted.  Whether 
the  change  of  occupancy  increased  the  risk  was  a  question  for 
the  consideration  of  the  jury.  The  general  rule  is  that  ex- 
pert testimony  is  not  admissible  as  to  matters  of  common 
knowledge  or  observation,  of  which  the  jury  can  judge  as  well 
as  the  witness.  When  the  subject  of  a  proposed  inquiry  is 
not  a  matter  of  science,  but  of  common  observation,  upon 
"which  the  ordinary  mind  is  capable  of  forming  a  judgment, 
the  opinion  of  an  expert  is  not  admissible:  Milwaukee  etc.  Ry. 
€0.  V.  Kellogg,  94  U.  S.  472;  1  Smith's  Lead.  Cas.  286. 

It  is  competent  for  an  insurance  company  to  prescribe  the 
terms  and  conditions  upon  which  it  will  assume  risks.  It 
may  decide  what  risks  are  hazardous,  or  extrahazardous,  or 
iwhat  are  not  so,  and  if  they  are  specified  and  named  in  the 
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policy,  and  prohibited,  a  violation  of  the  condition  avoids  the 
policy.  This  policy  contains  no  provisions  inhibiting  or  for- 
bidding the  writing  of  policies  on  variety  theaters.  The  plain- 
tiff was  entitled  to  make  the  change,  unless  it  increased  the 
risk.  The  question  was  whether  the  change  in  the  occupa* 
tion  of  the  building  increased  *®*  the  risk.  Its  determina- 
tion involves  no  question  of  science  or  skill,  but  simply 
matters  of  common  knowledge  or  observation,  which  the  jury 
is  as  competent  to  judge  and  determine  as  the  witnesses 
offered  as  experts.  It  is  only  in  reference  to  matters  upon 
which  the  uneducated  mind  is  incapable  of  forming  a  judg- 
ment that  experts  are  permitted  to  give  their  conclusions. 
Hence,  "  it  is  not  competent,"  as  Mr.  Wood  says,  **  to  inquire 
of  a  witness  what  the  effect  is  upon  a  risk,  by  leaving  a  house 
unoccupied,  or  whether  a  risk  has  been  increased  by  certain 
alterations  therein,  nor  whether  certain  facts  would  have  in- 
fluenced the  rate  of  premium,  or  were  material  to  the  risk. 
Nor  is  it  competent  to  show  what  is  generally  understood 
among  insurance  men  respecting  the  hazardous  or  nonhazard- 
ous  character  of  a  certain  trade  or  business;  or  whether  a  loss 
resulted  from  negligenee;  or  whether,  if  certain  facts  had  been 
known  to  the  witness,  he  would  have  taken  the  risk;  or 
whether  he  would  under  a  certain  state  of  facts  have  consented 
to  additional  insurance;  whether  putting  an  additional  num- 
ber of  stoves  into  a  building  would  have  increased  the  risk; 
whether,  if  certain  facts  had  been  known  to  the  agent,  he 
would  have  issued  a  policy,  or  would  have  communicated 
them  to  his  principal":  2  Wood  on  Insurance,  sec.  534,  and 
cases  cited.  And  in  all  cases  it  may  be  said  that,  unless  the 
matters  upon  which  the  witness  is  called  to  give  his  opinion 
are  properly  matters  of  skill  or  science,  the  facts  must  be 
shown  and  the  jury  determine  the  result  from  them. 

4.  The  next  objection  is  to  the  failure  of  the  plaintiff  to  fur- 
nish the  proof  required  by  the  policy.  The  record  discloses 
that  W.  L.  Chalmers  was  an  adjuster  who  was  employed 
by  several  insurance  companies,  including  the  defendant, 
to  adjust  and  settle  their  losses.  The  testimony  indicates 
that  he  was  a  man  of  wide  experience  in  such  matters,  and 
in  whom  confidence  was  reposed  by  the  companies  employing 
him,  and  that  he  went  to  Ellensburg  to  adjust  and  settle  the 
loss  sustained  by  the  companies  *®'  he  represented.  Mr.  Lan- 
ders, the  general  agent  of  the  defendant,  testifies  that  Chal- 
mers was  employed  to  examine  into  defendant's  claim,  thf 
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time  being  a  few  days  after  the  fire,  but  that  no  instructions 
were  given  to  him  not  to  appraise  or  adjust  plaintiff's  loss. 

In  the  discharge  of  his  duties  he  obtained  an  estimate  of 
the  value  of  the  loss,  but  when  he  was  informed  of  the  change 
in  the  use  and  occupation  of  the  building  he  refused  to  pro- 
ceed and  adjust  the  loss.  He  at  once  wrote  to  the  general 
agent  of  the  company,  informing  him  of  the  change  and  of 
his  conduct  in  the  premises,  which  the  agent  approved. 
Plaintiff  testifies  that  subsequently  Chalmers  told  him  that 
he  could  not  adjust  the  loss,  because  he  had  notice  not  to  do 
so;  that  adjustments  on  other  property  belonging  to  the 
plaintifi"  were  all  right,  but  that  this  loss  would  not  be  paid 
by  the  company.  The  plaintiff  also  testifies  that  about  the 
1st  of  August  he  had  a  conversation  with  Ackerman,  who 
told  him  that  the  loss  would  not  he  paid  on  account  of  the 
change  of  occupancy.  Substantially  upon  this  state  of  facts 
the  plaintiff  claims  that  Chalmers  was  also  an  agent  of  the 
defendant,  and  authorized  to  bind  it  within  the  scope  of  his 
employment,  which  included  the  authority  to  waive  the  pre- 
liminary proof  of  loss.  Hence,  the  plaintiff  contends,  when 
Chalmers,  and  also  Ackerman,  stated  to  the  plaintiff  that 
the  loss  would  not  be  paid  on  account  of  the  change  in  the 
occupancy  of  the  building,  it  was  a  denial  on  the  part  of  the 
defendant  of  its  liability,  and  operated  as  a  waiver  by  it  of 
the  requirement  to  furnish  proof  of  the  loss. 

There  is  some  diversity  of  opinion  as  to  whether  an  ad- 
juster has  authority  to  waive  preliminary  proof  of  loss;  but 
it  seems  to  us,  as  Elliott,  J.,  said,  that  "  the  better  reason  is 
with  the  cases  that  hold  that  he  has;  for  a  company  that 
sends  an  agent  to  ascertain  the  nature,  cause,  and  extent  of 
the  loss,  and  employs  him  in  that  particular  line  of  duty, 
may  well  be  deemed  to  have  invested  him  with  a  general 
authority  in  all  such  matters":  ^tna  Ins.  Co.  v.  Shryer,  85 
Ind.  363.  The  rule  is  well  settled  *®*  and  suppDrted  by 
numerous  authorities  that  a  denial  by  a  defendant  of  liability, 
or  a  refusal  to  pay,  is  a  waiver  of  proof  of  loss.  "  The  denial 
by  the  defendant,"  said  Shipman,  J.,  "of  all  liability  ex- 
pressly conceded  there  was  a  loss,  and  was  a  notice  to  the 
plaintiffs  that  they  would  not  be  bound  in  any  event, 
though  formal  proofs  were  furnished.  Presentation  of 
proofs  under  such  circumstances  was  of  no  importance  to 
either  party;  and  the  law  rarely,  if  ever,  requires  the  ob- 
servance of  an  idle  formality,  especially  after  the  party  for 
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whose  benefit  the  original  stipulation  was  made  has  rendered 
conformity  thereto  unnecessary  and  practically  superfluous": 
Norwich  etc.  Transp.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn. 
570.  "  It  is  well  settled,"  said  the  court  in  Dihhrell  v.  Georgia 
Home  Ins.  Co.,  110  N.  C.  193,  28  Am.  St.  Rep.  678,  "  that  if, 
instead  of  extending  the  time  for  filing  the  proofs  of  loss,  the 
adjuster  who  la  charged  with  examining  them  informs  the 
assured,  before  the  expiration  of  the  sixty  days,  that  he  denies 
the  justice  of  his  claim,  and  will  not  pay  it,  such  conduct, 
by  implication,  renders  it  unnecessary  to  make  out  a  state- 
ment of  loss,  and  is  held  to  be  a  waiver  of  the  requirement  to 
furnish  it." 

6.  It  may  be  admitted  within  the  principle  announced  by 
these  adjudications  that  the  facts  to  which  we  have  alluded 
were  sufficient  to  authorize  the  jury  to  find  that  the  defend- 
ant had  waived  the  requirement  to  furnish  proof  of  the  loss, 
and  if  the  case  stood  alone  upon  such  facts  it  may  be  con- 
ceded that  it  would  be  unnecessary  to  further  prosecute  our 
investigation.  The  record,  however,  discloses  that  subse- 
quently, and  quite  a  while  before  the  time  had  elapsed  within 
which  the  plaintiff  was  required  to  furnish  a  statement  of  his 
loss,  the  eminent  counsel  who  then  and  now  represents  the 
plaintiff  wrote  to  Mr.  Landers,  the  general  agent  of  the  de- 
fendant at  San  Francisco,  saying,  among  other  things,  that 
if  "the  defendant  will  state  expressly  why  payment  of 
Mr.  Hahn's  policy  is  refused,  pointing  out  the  clause  or 
•*"  clauses  in  the  contract  upon  which  such  refusal  is  based, 
and  the  reason  or  reasons  which  support  it,  we  will  suggest 
what  seems  to  us  the  error,  if  any,  on  the  part  of  the  com- 
pany." To  this  letter  the  general  agent  wrote  in  reply  that 
he  begged  leave  "to  suggest  that  your  client  (Mr.  G.  W. 
Hahn)  present  to  this  office  proof  of  loss  claimed  by  him  in 
connection  with  our  policy  No.  1,655,955,  in  strict  accord 
with  the  printed  terms  thereof,  and  thereupon  we  will  give 
the  whole  matter  our  full  attention.  In  order  to  avoid  tech- 
nical errors  in  the  form  of  proof,  we  inclose  herewith  two 
blanks,  one  of  which  you  may  retain,  causing  the  other  to  be 
fully  executed  and  forwarded  to  the  undersigned." 

It  is  clear  from  the  letter  of  the  general  agent  that  the  de- 
fendant either  did  not  understand  that  the  proof  of  loss  had 
been  waived,  or,  if  it  had  been  waived  by  the  conduct  and 
declarations  of  its  agents,  that  the  defendant  intended  to 
withdraw  the  conclusion  of  waiver  inferred  from  such  conduct 
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and  declarations.  Nor  do  counsel  now,  nor  did  the  trial  court, 
question  the  right  of  the  defendant  to  withdraw  such  conclu- 
sion. In  its  charge  the  trial  court  expressly  instructs  the 
jury  that  "  the  company  had  the  right  to  withdraw  this  con- 
clusion if  made  within  sixty  days,"  but  added:  "if  the  jury 
believe  that  after  the  transactions  aforesaid  the  general  agent 
notified  plaintiff  or  his  counsel  that  they  now  required  the 
formal  proof,  informing  him  at  the  same  time  that  when  these 
were  received  they  would  give  the  matter  their  attention,  such 
a  notice,  if  made  in  good  faith,  and  with  the  intent  to  give 
the  matter  a  fair  and  just  examination,  and  allow  plaintiflFto 
enter  upon  negotiations  regarding  it,  and  not  made  to  catch 
plaintiff  by  hasty  admissions,  then  defendant  should  be 
deemed  to  put  itself  in  the  position  of  accepting  proofs  of  loss, 
and  the  obligation  devolved  on  plaintiff  to  furnish  them." 

We  are  unable  to  find  the  evidence  that  indicates  any  want 
of  good  faith,  or  design  to  entrap  the  plaintifi"  into  any  hasty 
admissions  by  the  request  that  he  should  furnish  **•  the 
proof  of  loss.  Nor  does  it  seem  to  us  that  the  circumstances, 
viewed  in  any  light,  are  susceptible  of  such  inference.  There 
was  plenty  of  time  before  the  expiration  of  sixty  days  for  the 
plaintiff  to  furnish  the  proof  of  loss,  and  its  requirement  is 
admitted  to  be  a  prerequisite  to  the  plaintifi''s  right  of  recov- 
ery, unless  the  same  had  been  waived  by  the  defendant.  The 
letter  of  the  general  agent  was  a  simple  request  that  the  proofs 
required  by  the  terms  of  the  policy  should  be  furnished  him, 
and  that  for  convenience  in  preparing  the  same  he  had  in- 
closed two  blank  proofs,  one  to  be  filled  out,  and  the  other  to 
be  retained  as  evidence  of  the  fact  that  such  proofs  had  been 
made,  and  it  contained  an  assurance  that  upon  the  receipt  of 
such  proofs  he  would  give  the  whole  matter  his  full  attention. 
What  '*  matter"  is  this  to  which  the  agent  refers,  and  to  which 
he  will  give  his  "  full  attention,"  except  the  "  matter"  sug- 
gested by  the  letter  of  plaintiff  by  his  counsel?  That  "  mat- 
ter" he  assures  the  plaintiff,  or  his  counsel,  shall  receive  his 
"full  attention"  when  the  proofs  of  loss  are  furnished.  Why, 
then,  not  make  such  proofs?  There  was  ample  time.  The 
blanks  were  furnished  upon  which  to  make  the  statement  of 
loss  to  avoid  any  errors.  No  possibility  of  any  harm  could  re- 
sult to  the  plaintiff".  His  interests  were  guarded  by  eminent 
counsel,  whose  ability  was  an  assurance  that  their  client 
would  not  be  entrapped  into  any  admissions.  We  do  not 
think,  therefore,  there  was  anything  in  the  circumstances  to 
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justify  the  inference  of  bad  faith,  or  calculated  to  throw  doubt 
upon  the  good  faith  of  the  request  for  proof  of  loss,  and,  con- 
sequently, that  it  was  error  to  submit  to  the  jury  whether  such 
proof  of  loss  was  made  in  good  faith  or  not.  Except  in  this 
particular  the  charge  is  exceptionally  able  and  clear,  but  for 
the  reason  suggested  the  case  must  be  remanded  for  such  fur- 
ther proceedings  as  are  not  inconsistent  with  this  opinion. 


Insukancb  Companim— Power  o»  Aanrra  to  Bind — Apparent  Au- 
thority.— The  agent  of  an  insnrance  company,  when  acting  within  the 
scope  of  his  apparent  authority,  will  bind  his  company  by  his  acts:  Union 
Mut.  etc  Int.  Co.  v.  Kirchoff,  133  IIL  368;  Jacaway  r.  Insurance  Co.,  49  Ark. 
320;  Famum  v.  Pluxnix  Im.  Co.,  83  Cal.  246;  17  Am.  St  Rep.  233;  De  Orove 
V.  Metropolitan  Ins.  Co.,  61  N.  Y.  694;  19  Am.  Rep.  305;  Kenton  Ins.  Co.  ▼. 
Shea,  6  Bash,  174;  99  Am.  Dec.  676,  and  note.  The  powers  of  agents  of  in- 
snrance companies,  like  those  of  agents  of  any  other  corporations  or  of  indi. 
▼idual  principals,  are  to  be  interpreted  in  accordance  with  the  general  mis 
of  agencies:  Quinlan  ▼.  Providence  etc  In*.  Co.,  133  N.  Y.  356;  28  Am.  St. 
Rep.  645,  and  note. 

Imsuranob  CoHPANiKa. — Pbbsdmptivb  Axtthoritt  or  Agents:  See  the 
extended  notes  to  Pkeniz  Ins.  Co.  t.  Picket,  12  Am.  St.  Rep.  403;  Clark  r. 
Union  Mut.  etc.  Ins.  Co.,  77  Am.  Dec.  725,  and  Miller  r.  Mutual  Ben.  etc  Itu. 
Co.,  7  Am.  Rep.  128,  where  the  subject  is  fully  discussed. 

Insdbanob  Companies — Estoppel  to  Dent  Authobitt  ot  Aobnt. — An 
insurance  company  is  estopped  to  deny  the  authority  of  an  agent,  where  it 
issues  s  policy  on  an  application  procured  by  him,  and  receives  all  dues  and 
assessments  payable  to  the  company  nnder  the  policy  up  to  the  death  of  the 
insured:  MeArthur  y.  Home  Life  Assn.,  73  Iowa,  336;  5  Am.  St.  Rep.  684, 
and  note.  To  the  same  effect  see  Continental  Ins.  Co.  v,  Pearce,  39  Kan.  396{ 
7  Am.  St.  Rep.  557,  and  note,  and  Phoenix  Ins,  Co.  r.  Meier,  28  Neb.  124. 

Insurance Waiyeb  ov  Proofs  or  Loss  bt  Denial  or  Liabilitt:  Savage 

r.  Phanix  Ins.  Co.,  12  Mont.  458;  33  Am.  St.  Rep.  591,  and  note;  Boe  r. 
Dwelling  House  Ins.  Co.,  149  Pa.  St.  94;  34  Am.  St.  Rep.  595,  and  note; 
Phoenix  Int.  Co.  r.  Baehelder,  82  Neb.  490;  29  Am.  St.  Rep.  443,  and  aste 
with  the  oases  collected. 
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[157  Pkmnbtltanii.  Stati,  188.] 
EXXICPTIONI — WaOES. — COHUISSIONS  DuS  AK  EmFLOTU  for  parMHUl  MTT* 

ioea  are  not  liable  to  attachment. 

ExncFTioNs— CoBfMissTONS  AS  Waoes — Salbsicak  Not  Broksr  OB  Fa» 
TOR. — A  traveling  salesman  who  exhibits  samples  of  and  takes  orden 
from  pnrehasers  for  his  employer's  goods  is  not  a  broker  or  faetor, 
although  he  may  be  compensated  for  his  servioes  by  commissions  on  tha 
sales  so  effected  by  him.  Such  commissions  are  in  effect  wages  or  sal* 
ary,  and  as  snch  are  exempt  from  attachment  in  the  hands  of  the  em- 
ployer. 

KzBMFTiONS. — Commissions  Eabnkd  by  factors  or  brokers  art  not  exempt 
from  attachment  as  wages  of  laborers  or  salaries  of  persona  in  pnblio  w 
prirata  employment. 

John  O,  Johnson,  for  the  appellant. 

Samuel  M.  Hyneman,  for  the  appellee. 

1**  McCoLLUM,  J.  This  is  an  appeal  from  s  judgment 
entered  against  a  garnishee  in  a  suit  commenced  by  a  writ  of 
foreign  attachment.  The  judgment  was  entered  on  the  an- 
swers of  the  garnishee  to  the  interrogatories  filed.  It  is  con- 
tended by  the  garnishee  that  the  debt  due  from  him  to  the 
defendant  is  not  liable  to  attachment.  It  appears  from  his 
answers  that  he  employed  the  defendant  from  time  to  time 
to  sell  liquors,  and  allowed  him  for  his  services  commissions 
on  the  sales;  that  when  the  attachment  was  served  he  was 
entitled  to  commissions  amounting  to  the  sum  of  one  hundred 
and  twenty-five  dollars,  and  during  the  next  seven  months  he 
earned  and  was  paid  commissions  amounting  to  the  sum  of 
three  hundred  and  ninety-nine  dollars  and  seventy-eight  cents. 
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The  judgment  includes  the  commissions  earned  and  paid  after, 
as  well  as  the  commissions  earned  and  unpaid  when,  the  at- 
tachment, was  served.  The  answers  therefore  present,  ^'^'iwia 
facief  a  case  in  which  a  creditor  is  seeking  to  appropriate  in 
satisfaction  of  his  claim  the  commissions  due  from  an  em» 
ployer  to  his  employee.  These  commissions  constitute  the 
compensation  of  the  employee  for  personal  services  performed 
for  his  employer  under  an  agreement  between  them.  Are 
they  liable  to  attachment?  It  is  provided  in  section  5  of  the 
act  of  April  15,  1845,  Public  Laws,  460,  "  that  the  wages  of 
any  laborer  or  the  salary  of  any  person  in  public  or  private 
employment  shall  not  be  liable  to  attachment  in  the  hands 
of  the  employer."  It  was  the  obvious  purpose  of  this  act  to 
enable  laborers  and  persons  in  public  or  ^''^  private  employ- 
ment to  receive  from  their  employers  compensation  for  theii 
personal  services  without  hindrance  from  their  creditors 
The  miner  who  is  paid  by  the  ton,  the  mechanic  who  is  paid 
by  the  piece,  and  the  clerk  or  salesman  who  is  paid  by  com- 
missions on  bis  sales,  are  as  much  within  its  protection  as  if 
they  were  paid  by  the  day,  week,  month,  or  year.  A  whole* 
sale  merchant  employs  two  persons  to  travel  over  the  coun- 
try and  obtain  from  the  retail  dealers  orders  for  his  goods;  to 
one  of  them  he  pays  a  certain  sum  per  month  and  to  the 
other  he  pays  commissions  on  the  amount  of  orders  taken. 

These  commissions  are  as  clearly  compensation  of  the 
employee  for  personal  services  in  the  interest  and  for  the 
benefit  of  the  employer  as  the  monthly  stipend  is.  It  is  a 
narrow  construction  of  the  statute  which  allows  the  creditors 
of  one  employee  to  attach  in  the  hands  of  the  employer  the 
commissions  which  constitute  his  compensation  for  personal 
services  and  exempts  from  attachment  in  the  hands  of  the 
same  employer  the  compensation  of  another  employee  for  like 
services.  A  construction  which  admits  of  such  results  is  not 
warranted  by  a  mere  diflFerence  in  the  method  of  compensa- 
tion. In  Wentroth's  Appeal,  3  Week.  Not.  248,  the  question 
was  whether  the  claimant  was  a  laborer  within  the  meaning 
of  the  act  of  April  9,  1872,  Public  Laws,  47,  and  this  court 
said:  "  If  he  was  a  laborer  it  must  be  conceded  that  it  does 
not  matter  in  what  manner  his  services  were  to  be  compen- 
sated, whether  by  daily  wages  or  by  the  quantity  of  lumber 
delivered."  In  Seider's  Appeal,  46  Pa.  St.  67,  it  was  decided 
*'  that,  under  the  act  of  April  2,  1849,  Purdon's  Digest,  835, 
all  laborers  employed  by  the  persons  or  companies  referred 
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to  in  the  act  are  entitled  to  its  benefits,  whether  the  wages 
agreed  to  be  paid  them  are  measured  by  time  or  by  the  ton, 
or  by  the  piece  or  any  other  standard." 

It  is  what  the  employer  owes  his  employee  for  personal  serv- 
ices rendered  in  that  relation  which  is  exempt  from  attach- 
ment in  the  hands  of  the  employer,  and  it  matters  not  whether 
it  is  called  wages  or  salary.  In  Commonwealth  v.  Butler,  99 
Pa.  St  535,  Chief  Justice  Sharswood,  speaking  for  this  court, 
said:  "The  truth  is,  and  this  the  lexicographers  seem  to  hold, 
that  if  there  is  any  difference  in  the  popular  sense  between 
*  salary '  and  'wages,'  it  is  only  in  the  application  of  them  to 
more  or  less  honorable  services.  A  farmer  pays  his  *•*  farm 
hands,  in  common  speech,  *  wages,*  whether  by  the  day,  the 
week,  the  harvest,  or  the  year.  If  for  any  reason  he  has 
occasion  to  employ  an  overseer,  his  compensation,  no  matter 
how  measured,  is  called  a  '  salary.'  An  ironmaster  pays  his 
workmen  wages;  his  manager  receives  a  salary.  A  merchant 
pays  wages  to  his  servant  who  sweeps  the  floor,  makes  the 
fire,  and  runs  his  errands;  but  he  compensates  his  salesman 
or  clerk  by  a  salary.  How  can  it  make  any  difference  in 
what  way  the  compensation  is  ascertained  ?"  In  Hutchinson 
V.  Qormley,  48  Pa.  St.  270,  it  was  held  that  an  attachment 
would  not  lie  for  the  fees  due  a  gauger  of  oils  because  it  would 
interfere  with  his  compensation  and  obstruct  him  in  the  ex- 
ecution of  his  duties.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Reed,  after  stating  the  grounds  of  the  decision, 
said:  "This  makes  it  unnecessary  to  consider  whether  his 
compensation  is  covered  by  the  word  '  salary '  in  the  proviso 
to  the  fifth  section  of  the  act  of  April  15,  1845,  although  it  is 
clearly  within  the  spirit."  It  is  true  that  the  cases  referred 
to  do  not  decide  the  precise  question  raised  by  the  answers  to 
the  interrogatories,  but  they  shed  light  upon  it  and  are  cor- 
roborative of  the  view  that  the  attached  commissions  consti- 
tute the  compensation  of  an  employee  for  personal  services 
rendered  to  his  employer,  and  are  within  the  protection  of  the 
act  of  April  15,  1845. 

We  cannot  assent  to  the  claim  of  the  appellee  that  it  is  a 

necessary  inference  from  the  answers  that  the  commissions 

were  earned  by  a  commission  merchant  or  "  broker."     The 

term  "broker"  in  its  largest  sense  is  applied  to  a  specialist 

who  acts  as  the  medium  of  negotiating  and  contracting  any 

kind  of  bargain.     Thus  there  are  ship  brokers,  insurance 

brokers,  real  estate  brokers,  etc.     The  term  is,  however,  em- 
AM.  St.  Rkp.,  Vou  XXX  VII.— 4» 
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phatically  applied  to  persons  whose  business  it  is  to  negotiate 
and  effect  contracts  of  sales  between  merchants:  2  Am.  & 
Eng.  Ency.  of  Law,  572.  In  most  countries  a  person  who 
holds  himself  out  to  the  public  and  engages  in  business  as  a 
broker  must  take  out  a  license  to  enable  him  to  act  as  such: 
Wharton  on  Agency,  458,  sec.  695.  In  Pennsylvania,  by  the 
act  of  May  15, 1850,  Public  Laws,  773,  all  stock,  bill,  exchange, 
merchandise,  and  real  estate  brokers  were  required  to  pay  for 
their  respective  licenses  "three  per  cent  upon  the  annual  re- 
ceipts and  commissions,  discounts,  abatements,  allowances, 
or  other  similar  means  in  the  transaction  of  their  business." 

*'•  A  commission  merchant  or  factor  is  an  agent  for  the 
sale  of  goods  in  his  possession  or  consigned  to  him:  3  Am.  & 
Eng.  Ency.  of  Law,  p.  317.  "He  must  be  a  specialist,  that  is 
to  say,  he  must  be  a  proficient  in  this  particular  business, 
pursuing  it  as  a  trade":  Wharton  on  Agency,  p.  448,  sec.  735. 
He  has  possession  of  the  goods  he  is  authorized  to  sell,  and  is 
entitled  to  a  lien  upon  them  for  his  charges  and  disburse- 
ments. He  receives  and  sells  goods  for  others  as  an  occupa- 
tion. Being  a  specialist,  he  cannot,  without  his  principal's 
consent,  delegate  his  authority  to  another,  but  he  may,  and 
ordinarily  must,  employ  assistants  in  the  merely  manual  and 
clerical  service  pertaining  to  his  business. 

A  traveling  salesman  who  exhibits  samples  of  and  takes 
orders  from  purchasers  for  his  employer's  goods  is  not,  in  a 
technical  or  popular  sense,  a  broker  or  factor,  although  he 
may  be  compensated  for  his  services  by  commissions  on  the 
sales  so  effected  by  him.  A  salesman  in  the  store  of  his  em- 
ployer may  be  paid  for  his  services  in  like  manner  without 
becoming  a  commission  merchant  or  taxable  as  a  broker.  In 
these  cases  the  commissions  are  paid  for  personal  services, 
and,  as  we  have  already  seen,  are  fairly  within  the  scope  of 
the  act  which  exempts  from  attachment  in  the  hands  of  the 
employer  the  wages  of  laborers  and  the  salaries  of  persons  in 
public  or  private  employment. 

But  it  is  claimed  that  the  answers  to  the  interrogatories  are 
broad  enough  to  include  commission  merchants  and  brokers 
as  well  as  salesmen.  If  it  be  conceded  that  they  are,  and 
that  a  broker's  or  a  factor's  commissions  are  liable  to  attach- 
ment in  the  hands  of  the  persons  for  whom  he  transacts  busi- 
ness, it  does  not  necessarily  follow  that  the  judgment  against 
the  garnishee  should  be  sustained.  In  such  case  the  proper 
course  is  to  require  more  specific  answers,  or  to  direct  an 
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issue  for  the  ascertainment  of  the  particular  facts.  In  this 
way  the  debtor,  the  creditor,  and  the  garnishee  may  be  pro- 
tected in  the  enjoyment  of  their  respective  rights  in  relation 
to  the  matter  under  investigation. 

We  do  not  think  that  a  factor's  or  broker's  commissions  are 
exempt  from  attachment  by  virtue  of  the  provisions  of  the  act 
of  April  15, 1845.  These  commissions  do  not  constitute,  within 
the  meaning  of  that  act,  the  wages  of  laborers  or  the  salary  of 
**•  a  person  in  public  or  private  employment.  A  factor  holds 
himself  out  to  the  public  as  engaged  in  the  business  of  making 
sales  on  commission,  and  as  qualified  to  carry  it  on.  His 
rights,  powers,  and  duties  as  such  are  largely  defined  by 
usage,  and  difiFer  materially  from  those  of  a  mere  clerk  or 
salesman.  He  has  a  distinct  business,  and  although  it  in- 
volves services  for  others,  he  may  employ  clerks  and  laborers 
to  aid  him  in  transacting  it.  It  is  a  business  which  may  be, 
and  often  is,  carried  on  by  partnerships  formed  for  the  pur- 
pose. While  the  proceeds  of  this  business  are  usually  in  the 
form  of  commissions  on  the  sales  made  in  it,  they  are  not 
wages  or  salary  in  the  sense  in  which  these  words  are  used  in 
the  statute.  For  similar  reasons  a  broker's  commissions  are 
not  within  its  protection. 

Judgment  reversed,  and  procedendo  awarded. 

ExEUPnoMS. — An  agent  who  sells  goods  by  sample  is  not  within  the  mean* 
ing  of  a  statu te  exempting  certain  wages  of  "a  laboring  man  or  woman" 
from  seizure:  Wildner  v.  Ferguson,  42  Minn.  112;  18  Am.  St.  Rep.  495.  S«e 
•  carefol  review  of  the  statutes  and  decisions  of  the  several  states  on  the  ez« 
emption  of  wages  and  earning  of  the  debtor  in  the  extended  note  to  Broum 
T.  Hebard,  91  Am.  Deo.  411-425. 


Collins  v.  Lynch. 

[157  Pknnhtlvaiiia  Stats,  246.] 
Abtbbsb  Possbssioh  bt  Marbikd  Woman.— The  presamption  that  th« 
possession  of  a  basband  and  wife  in  joint  occupancy  of  land  as  a  home 
is  the  possession  of  the  husband  may  be  rebutted  by  showing  that  she 
took  possession  in  her  own  right  under  a  conveyance  from  her  father, 
and  continued  it  for  twenty-one  years,  or  until  the  title  vested  in  her 
by  adverse  possession.  The  jury  must  determine  as  to  the  suflSciency 
of  sach  evidence  to  overcome  the  presumption  arising  from  the  joint 
occupancy  by  husband  and  wife. 

ikDVRRSK     POSSESSIOH     BT     MaBRIEU     WoMAN— EfFKCT     0»     RkCOYKKT    OT 

Ejectment  Aoainst  Husband.— When  a  married  woman  enters  iai* 
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possession  of  land  in  her  own  right  under  a  conveyance  from  her  father, 
who  is  a  mere  trespasser,  and  continues  uninterruptedly  in  possession, 
claiming  the  land  as  her  own  for  twenty-one  years,  prior  to  a  recovery 
in  ejectment  against  her  husband,  who  is  in  joint  occupancy  with  her* 
aelf,  her  title  is  complete,  and  is  not  affected  by  such  recovery. 
Adversb  Possession  by  Married  Woman — Acts  and  Declarations  by 
Hdsband  as  AFFECTiNa. — If  a  married  woman  takes  possession  of  land 
in  her  own  right  under  a  conveyance  from  her  father,  and  continues  to 
hold  it  for  twenty-one  years,  or  until  title  ia  vested  iu  her  by  adverse 
possession,  her  title  cannot  be  affected  by  the  acts  and  declarations  of 
her  husband,  who  occupies  the  land  jointly  with  her. 

Ejectment.  Judgment  for  plaintiff,  and  defendant  ap^ 
pealed. 

A.  and  A.  Ricketts,  for  the  appellant. 

Edward  A,  Lynch  and  James  L.  Lenahan,  for  the  appellee. 

■•*  Williams,  J.  The  plaintiff  claims  an  undivided  one- 
fourth  part  of  the  tract  of  land  described  in  his  writ,  and  has 
traced  the  title  to  the  whole  tract  from  the  commonwealth 
down  to  himself,  his  two  brothers,  and  his  sister,  the  defend- 
ant, as  tenants  in  common.  ***  She  does  not  attack  the 
validity  of  this  title,  or  the  regularity  of  the  conveyances,  but 
seeks  to  interpose  between  herself  and  it  the  statute  of  limita- 
tions. This  makes  her  an  actor,  and  requires  her  to  show  by 
competent  evidence  all  the  ingredients  necessary  to  make  a 
title  by  possession.  She  must  show  an  actual,  visible  posses- 
sion, exclusive  and  hostile,  and  continued  without  interrup- 
tion for  twenty-one  years  prior  to  the  bringing  of  this  suit. 
The  first  step  to  be  taken  is  to  show  when  and  how  her  pos- 
session, or  the  possession  of  those  under  whom  she  claims, 
began,  in  order  to  fix  the  point  from  which  the  computation 
is  to  be  made. 

Upon  this  subject  she  sought  to  show  that  her  grandfather, 
John  Shepherd,  entered  upon  the  tract  and  made  the  first 
improvement  upon  it  some  time  prior  to  1827,  and  on  the 
tenth  day  of  January  of  that  year  sold  and  transferred  his 
possession  to  his  daughter,  Sallie  Ann,  then  the  wife  of  Will- 
iam Collins,  by  an  instrument  in  writing.  Her  contention  is 
that  Sallie  Ann  Collins  went  into  possession  under  this  sale 
to  her,  and  remained  with  her  family,  living  upon  and  culti- 
vating the  land  till  her  death  in  1879.  This  possession,  ex- 
tending over  half  a  century,  she  claims  to  have  acquired  by 
means  of  a  sheriff's  sale  made  in  1884  to  one  Morris,  whose 
title  she  now  holds.     In  this  way  she  seeks  to  show  a  posses- 
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eiou  beginning  prior  to  1827,  transferred  by  John  Shepherd, 
her  grandfather,  to  Sallie  Ann  Collins,  her  mother,  and,  by 
means  of  the  sheriflf's  sale  of  her  mother's  title,  now  vested 
in  herself.  As  this  action  was  brought  in  1889  and  the  entry 
^nd  improvement  are  thus  placed  as  early  as  1826,  she  claims 
to  have  shown  possession  just  three  times  as  long  as  the  stat- 
ute requires.  To  defeat  this  title  by  possession  the  alleged 
transfer  by  John  Shepherd  to  Sallie  Ann  Collins  was  attacked. 
A  recovery  in  ejectment  by  the  holders  of  the  legal  title  against 
her  husband  and  Truxton  Benedict  was  shown.  Declarations 
of  her  husband  were  admitted  tending  to  show  that  he  claimed 
some  title  to  the  land  independently  of  her.  The  facts  that 
the  defendant  joined  her  brothers  in  purchase  of  the  legal 
title  and  that  she  took,  or  allowed  her  name  to  be  used  in 
taking,  a  lease  from  them  for  the  land,  were  set  up  as  a  recog- 
nition by  her  of  the  legal  title,  sufficient  to  change  the  char- 
acter of  her  possession  and  defeat  her  title  under  the  statute. 

To  guide  the  jury  in  passing  upon  these  questions  of  fact 
**•  the  court  was  asked  to  give  instructions  to  them  upon 
certain  legal  questions  submitted  in  writing,  and  it  is  with 
these  instructions  that  we  have  to  deal.  The  first  assignment 
of  error  calls  attention  to  the  following  instruction  given  by 
the  learned  judge  wliile  speaking  of  the  transfer  by  John 
Shepherd  to  Sallie  Ann  Collins,  and  its  effect.  He  said:  "  We 
instruct  you  that  the  circumstances  are  not  sufficient  to  over- 
come the  radical,  legal  presumption  that  the  possession  of  a 
husband  and  wife  in  joint  occupancy  of  premises  as  a  home 
is  the  possession  of  her  husband."  In  the  absence  of  evi- 
dence upon  the  subject,  the  legal  presumption  supplies  the 
want  of  evidence,  but  here  evidence  was  given  tending  to 
eliow  how  the  possession  of  the  family  of  Mrs.  Collins  began 
and  under  what  right  or  title  it  was  taken.  If  the  jury  re- 
jected this  evidence  as  untrustworthy  then  resort  could  be 
had  to  the  legal  presumption.  If  they  did  not  reject  it,  then 
they  would  be  justified  in  finding  that  possession  was  entered 
upon  under  the  title  shown.  It  was  a  mistake  therefore  to 
take  this  question  from  the  jury  by  a  binding  instruction.  It 
is  true,  as  the  learned  judge  said,  that  it  did  not  appear  that 
John  Shepherd  had  any  title  to  the  land.  He  might  have 
gone  further  and  stated  that  it  was  evident  he  had  no  title. 

He  had  a  possession,  however,  if  the  testimony  on  that  sub- 
ject was  credited.  This  possession  if  undisturbe<l  might  ripen 
into  a  title  under  the  statute  of  limitations.     A  transfer  of 
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his  possession  to  another  who  entered  under  it  would  enable 
the  transferee  to  tack  that  possession  to  his  own  in  order  to 
complete  the  statutory  period.  It  was  therefore  competent  eri* 
dence  on  the  subject  of  how  Mrs.  Collins  and  family  entered 
upon  the  premises,  to  show  that  she  had  acquired  the  possession 
of  a  mere  trespasser;  and  if  she  did  acquire  it,  and  enter  under 
it,  she  had  a  right  to  tack  the  possession  so  acquired  by  her 
to  her  own.  In  the  eighth  assignment,  substantially  the 
same  error  is  pointed  out.  The  learned  judge  was  asked  to 
say  that  if  the  jury  should  find  that  Mrs.  Collins  entered  un- 
der the  transfer  from  her  father,  and  continued  uninter- 
ruptedly in  possession  claiming  the  lands  as  her  own  for 
twenty-one  years  prior  to  the  recovery  against  her  husband 
and  Benedict,  then  her  title  was  complete  at  that  time,  and 
would  not  be  affected  by  that  recovery.  This  the  learned 
judge  answered  in  the  negative.  Having  told  the  jury  as 
matter  of  law  that  she  did  not  so  enter,  **''  but  was  conclu- 
sively presumed  to  have  entered  under  her  husband,  this  an- 
swer was  consistent;  but  if,  as  we  hold,  the  question  under 
what  right  or  authority  the  entry  was  made  and  possession 
taken,  was  for  the  jury  upon  all  the  evidence,  then  this  an- 
swer was  wrong. .  Again,  in  the  ninth  assignment,  our  atten- 
tion is  called  to  an  answer  that  may  have  been  made  upon 
the  same  theory.  The  court  was  asked  to  say  that  if  the 
jury  should  find  that  she  took  possession  in  her  own  right  and 
continued  it  for  twenty-one  years,  her  title  would  not  be  af- 
fected by  the  acts  or  declarations  of  her  husband.  The  reply 
was:  "  This  is  answered  in  the  negative."  As  applicable  to 
the  facts  in  this  case  as  they  are  alleged  to  be  by  the  defend- 
ant, this  was  error.  The  point  assumed  a  finding  by  the  jury- 
that  Mrs.  Collins  had  entered  under  the  transfer  from  her 
father,  and  had  continued  for  twenty-one  years  after  her  entry 
to  hold  possession.  Upon  these  facts  the  court  was  asked  to 
say  that  her  title  could  not  be  talked  away  by  her  husband.  The 
point  assumed  a  valid  title  under  the  statute.  We  do  not  see 
how  her  husband  could  talk  away  this  title  any  more  than  if 
his  wife  had  acquired  her  title  by  deed  from  those  who  held 
under  the  patentee.  No  matter  how  her  title  accrued,  when 
once  it  was  vested,  neither  her  husband  nor  anyone  else 
could  destroy  it  by  his  acts  or  words.  We  regret  to  disturb 
this  verdict  and  protract  this  litigation,  but  we  cannot  say 
that  the  verdict  might  not  have  been  different  had  the  jurj- 
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been  left  to  pass  upon  the  evidence  relating  to  the  transfer 
from  John  Shepherd  to  bis  daughter,  and  the  alleged  entry 
under  it  by  Mrs.  Collins  and  her  family. 

The  judgment  must  be  reversed,  and  &  venire  facias  de  novo 
awarded.  

Advbrss  Possbssioit  Bstwxen  Husband  and  Wife.— This  question  is 
the  subject  of  a  monograpbio  note  to  Oafford  r.  Strauta,  18  Am.  St.  Rep. 
113-115,  where  the  oases  are  collected  and  discussed.  As  against  the  has* 
band  the  wife  cannot  acquire  title  to  personal  property  during  corertor*, 
which  is  in  their  joint  possession:  Harper  t.  Sudd,  89  Ala.  371. 


Bird  Coal  and  Iron  Company  v.  Humes. 

[187  Pennstlvania  State,  278.] 

CoaFOBATIONS — RlOHT  Ot  StOCKHOLDSB  TO  Ck)NTBACT  WrTH  LESSEE  OV 
CORPOBATION. — A  stockholder  in  a  corporation  who  has  filed  a  bill  to 
enjoin  a  lease  of  the  corporate  lands,  may  make  a  valid  contract  with 
the  tenant  of  the  corporation  by  which  such  stockholder  upon  discon* 
tinning  his  suit  is  to  receive  from  such  tenant  a  bonus  for  each  ton  of 
coal  mined  by  the  latter.  The  fact  that  such  stockholder  subsequently 
becomes  a  director  in  the  corporation  does  not  affect  his  right  to  receive 
such  bonus,  tinless  the  circumstances  and  conditions  surrounding  tho 
parties  become  in  some  manner  changed. 

Co&PORATiONS — Secret  Profits.— A  Director  in  a  corporation  is  a  tmstea 
for  the  entire  body  of  stockholders,  and  must  manage  all  the  business 
affairs  of  the  company  with  a  view  to  promote  its  common  interest.  Ha 
cannot  directly  or  indirectly  derive  any  personal  profit  or  advantage  by 
reason  of  his  position  distinct  from  his  co-shareholders.  He  undertakes 
to  give  his  best  judgment  in  the  interests  of  the  corporation  in  all  mat- 
ters in  which  he  acts  for  it,  untrammeled  by  any  hostile  interest  in  him- 
self  or  others.  All  secret  profits  derived  by  him  in  any  dealings  in 
regard  to  the  corporate  enterprise  must  be  accounted  for  to  the  corpora- 
tion,  even  though  the  transaction  in  which  they  are  made  is  also  of 
advantage  to  the  corporation. 

CoBPORATioNs— Secret  Profit  Br  Director — Liability  to  Account 
rOR. — When  a  mining  corporation  leases  its  mines  for  a  royalty  of 
fifteen  cents  on  each  ton  of  coal  mined,  and  one  of  its  stockholders,  who 
enters  into  a  secret  agreement  with  its  lessee  by  which  he  receives  aa 
additional  bonus  of  three  cents  on  each  ton  mined,  afterwards  becomes 
a  director  in  the  corporation  which  subsequently  grants  the  lessee  a  re- 
•  duction  of  twenty  per  cent  in  the  royalty  by  the  advice  of  such  director 
and  without  knowledge  that  he  is  receiving  such  additional  royalty,  ha 
is  entitled  to  receive  the  three  cents  bonus  up  to  the  time  of  the  reduc- 
tion of  the  royalty,  but  must  account  to  the  corporation  for  his  profits 
made  by  concealing  the  truth  at  the  time  the  reduction  is  given,  by  his 
advice,  which  is  one-sixth  of  three  cents  on  each  ton  thereafter  mined. 
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John  G.  Love,  J.  C.  Bucher,  and  J,  H.  Rockefeller,  for  the 
appellant. 

C.  M.  Bower,  John  H.  Orvis,  and  Ellia  L.  Orvisj  for  the  ap- 
pellee. 

*®"  Dean,  J.  The  Bird  Coal  and  Iron  Company,  the  ap- 
pellant, is  a  corporation;  it  is  the  owner,  among  other  lands, 
of  a  tract  in  name  of  James  Butcher,  underlaid  with  coal,  in 
Snowshoe  township,  Centre  county.  The  capital  stock  of  the 
company  was  100,000  *®*  shares  of  the  par  value  of  $50.00 
per  share;  of  these  E.  C.  Humes,  appellee,  owned  21,977. 
On  the  28th  of  .September,  1881,  the  company  leased  all  the 
coal  on  this  tract  for  five  years  to  James  Somerville,  at  a 
royalty  of  15  cents  per  ton  of  2,240  lbs.;  Somerville  cov- 
enanted to  mine  not  less  than  20,000  tons  each  year,  and  had 
an  option  of  a  further  period  of  five  years  on  the  same  terms; 
the  first  five  years  were  to  commence  January  1,  1882.  On 
October  4,  1881,  Somerville  advanced  to  Joseph  Bird,  for  the 
company,  $5,000  on  the  royalty.  With  this  contract  the  ap- 
pellee had  no  connection,  he  held  no  official  position  in  the 
company;  was  simply  a  stockholder.  When  he  learned  of 
the  lease,  he  made  vigorous  objection,  alleging  the  royalty 
and  annual  minimum  output  were  too  low,  and  so  he  filed  a 
bill  in  equity  against  the  company,  Somerville  and  J.  R.  Peale, 
Esq.,  the  attorney  of  the  company,  who  was  also  interested, 
with  Somerville,  in  the  lease,  averring  gross  inadequacy  of 
consideration,  etc.,  and  asking  that  the  lease  be  declared  void, 
and  defendants  be  enjoined  from  carrying  it  into  efl'ect;  a  pre- 
liminary injunction  issued,  which  afterwards  was  dissolved. 
But  the  lessees,  or  those  interested  in  the  successful  operation 
of  it,  procured  a  discontinuance  of  his  suit  by  agreeing  to  pay 
him  individually  an  additional  three  cents  per  ton  on  all  coal 
mined  under  the  lease.  Somerville  went  on  then  with  his 
mining  operations,  and  near  the  close  of  the  first  five  years* 
term  ceased  mining,  alleging  that  all  the  marketable  coal  on 
the  Butcher  tract  was  exhausted. 

On  July  18, 1884,  Mr.  Humes  became  a  director  of  the  com- 
pany; he  accepted  and  served  in  the  office.  About  the  1st  of 
August  following  his  election,  Somerville  and  his  associates 
requested  a  reduction  of  the  royalty  payable  under  the  lease 
on  account  of  competition  and  lower  selling  price  in  the 
market.  Correspondence  in  reference  to  the  matter  was  then 
had  between  Pemberton  Bird,  president  of  the  company,  and 
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Mr.  Humes.     Bird's  letters  are  not  before  us,  two  of  Humes* 
are.     The  first  is  as  follows: 

Bellefonte,  Pa.,  Aug.  9tb,  1884. 
Peviberton  Bird,  Esq.,  President,  Northumberland,  Pa., 

Dear  Sir:  I  have  yours  of  the  8th,  and  agreeably  to  your 
request  have  *®'  just  had  a  talk  with  Mr.  Somerville  in  ref- 
erence to  a  reduction  of  the  royalty.  He  states  that  they 
have  lost  several  large  customers,  in  consequence  of  their  hav- 
ing been  underbid  by  Boak,  Orvis  &  Co.,  and  other  parties, 
and  they  shall  probably  lose  more  unless  the  price  of  coal  is 
reduced  at  least  five  cents  per  ton  to  consumers.  Of  course, 
we  do  not  wish  to  have  the  mines  stand  idle,  and  therefore 
I  have  said  to  him  that  I  would  suggest  and  advise  a  reduc- 
tion on  the  royalty  of  three  cents  per  ton  for  the  present,  and 
until  notice  was  given  to  the  contrary,  we  reserving  the  right 
to  notify  them,  whenever,  in  our  opinion,  the  condition  of  the 
market  would  warrant  it.  If  this  is  done,  I  think  he  can  in- 
duce his  men  to  yield  a  trifle  in  order  to  secure  full  time. 

Truly  yours,  etc., 

E.  C.  Humes. 

P.  S.  If  this  meets  your  views,  perhaps  you  had  better  ad- 
vise me  immediately,  fixing  the  time  to  commence. 

The  second  letter,  dated  August  26,  1884,  addressed  same 
as  first,  is  as  follovrs: 

Dear  Sir:  In  reply  to  yours  of  25th,  I  have  to  say,  that, 
after  some  reflection,  I  have  arrived  at  the  conclusion  that, 
in  view  of  the  great  depression  and  competition  in  coal,  it 
pospibly  might  be  unwise  for  us  to  decline  the  proposition  of 
Harned,  Jacob  &  Co.,  although  I  do  not  quite  like  extending 
the  time  during  the  year  1885,  still,  as  the  projected  railroads 
are  opening  up  a  vast  area  of  new  territory,  it  is  probable  a 
change  for  higher  royalty  will  not  occur  soon,  hence  I  would 
suggest  that  we  agree  to  continue  the  reduction  of  three  cents 
per  ton  for  one  year,  say  from  September  1, 1884,  on  all  ship- 
ments over  the  20,000  stipulation  in  the  agreement;  and  this 
strikes  me  as  reasonably  fair,  if  they  are  not  bound  to  take 
out  more  than  20,000  tons.  At  the  same  time,  they  would 
have  an  inducement  to  exceed  this  quantity.  I  shall  be  satis- 
fied with  your  making  this  proposition,  and  I  am  induced  to 
think  they  will  agree  to  it.         Truly  yours, 

E.  C.  Humes. 

Between  the  dates  of  these  two  letters,  on  August  the  16th, 
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1884,  a  meeting  of  the  board  of  directors  vvaa  had,  Mr.  Humes 
not  present.  The  minutes  show  this  business:  "The  president 
*®®  stated  the  object  of  the  meeting  was  in  relation  to  a  re- 
quest of  James  L.  Somerville  and  his  associates  in  relation  to 
abatement  or  drawback  on  royalty  paid  by  them  on  coal. 
Whereas  the  competition  on  bituminous  coal  is  now  very  great 
and  the  price  of  said  coal  is  quite  low,  and  whereas  James  L. 
Somerville  and  his  associates  have  asked  this  company  ta 
allow  them  a  drawback  or  abatement  on  the  royalty  on  coal 
mined  and  shipped  by  them  from  the  company's  land  in 
Centre  county,  in  order  that  they  may  compete  in  the  mar- 
kets; therefore  on  motion:  Resolved,  That  the  Bird  Coal  and 
Iron  Company  give  for  the  time  being  a  drawback  or  abate- 
ment of  three  cents  per  ton  on  the  royalty  in  favor  of  J.  L. 
Somerville  and  his  associates,  lessees,  on  all  coal  mined  and 
shipped  from  this  company's  mines  in  Centre  county,  pro- 
vided the  said  lessees  shall  mine  and  ship  at  least  seven  thou- 
sand tons  of  coal  per  month.  This  drawback  shall  cease  and 
determine  at  the  pleasure  of  this  company.  Carried.  Letter 
of  E.  C.  Humes,  director,  received  August  9,  1884,  recom- 
mending the  above  resolution  ordered  filed.  On  motion  ad- 
journed.    John  H.  Vincent,  secretary." 

Mr.  Humes  did  not  disclose  the  fact  to  any  of  his  associate 
stockholders,  or  to  any  of  the  officers  of  the  company  at  any 
time,  that  he  had  an  individual  contract,  by  which  he  was 
in  the  receipt  of  an  extra  three  cents  per  ton  on  all  coal  mined 
under  the  lease,  nor  does  it  appear  that  any  of  them,  during 
the  existence  of  the  lease,  had  knowledge  of  such  fact.  Alto- 
gether, Mr.  Humes  received  under  his  special  agreement 
eight  thousand  three  hundred  and  ten  dollars  and  eighty- 
three  cents.  It  does  not  appear  just  how  much  of  this  amount 
was  received  after  the  reduction  was  made. 

After  the  facts  became  known  to  the  company,  it  brought 
an  action  of  account  render  against  Humes,  claiming:  1.  That, 
as  a  stockholder,  he  had  no  right  to  make  a  secret  agreement 
to  receive  a  special  profit,  and  that  the  whole  of  the  money^ 
received  by  him,  in  equity  belonged  to  the  company;  2.  That,, 
as  director,  he  induced  the  company  to  make  an  abatement 
of  the  royalty,  while  he  was  secretly  in  receipt  of  a  special 
profit,  and  the  fiduciary  relation  between  him  and  the  com- 
pany demands  that  he  account  to  the  company  for  this  profit 
received  after  his  directorship  commenced. 

After  the  evidence  had  been  heard  for  plaintiff  in  the  court 
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below,  a  compulsory  nonsuit  was  entered,  which  the  court  af- 
terwards **''  on  motion  refused  to  take  oflF.  From  that  de- 
cree, this  appeal  is  taken,  appellant  assigning  for  error  the 
refusal  of  the  court  to  take  off  the  nonsuit. 

The  learned  judge  of  the  court  below,  in  an  opinion  refus- 
ing to  take  off  the  nonsuit,  very  concisely  and  clearly  demon- 
strates, from  both  reason  and  authority,  that  appellee  is  not 
bound  to  account  to  the  company  for  any  money  received  by 
him  on  his  special  agreement  before  he  assumed  the  oflBce  of 
director,  about  the  time  the  abatement  of  three  cents  per  ton 
was  made  on  the  16th  of  August,  1884. 

But  as  to  the  second  point  raised  by  plaintiffs,  he  says: 
"  But  it  was  contended  that  when  he  became  a  director  of  the 
company  there  was  such  a  fiduciary  relation -between  him 
and  the  company,  he  would  be  bound  to  account  for  all 
money  received  from  any  dealings  in  regard  to  the  corporate 
enterprise.  But  if  we  are  correct  in  ruling  that  there  can 
be  no  recovery  from  him  for  the  amount  received  when  he 
was  a  mere  stockholder,  we  do  not  see  how  liability  would 
attach  when  he  became  a  director.  There  was  no  new  con- 
tract made,  and  he  did  not  so  manage  the  affairs  as  a  director 
as  to  receive  any  secret  profit  detrimental  to  the  interests  of 
the  company;  he  merely  continued  to  receive  the  amounts 
due  according  to  the  terms  of  a  contract  made  before  he  be- 
came a  director." 

In  thus  failing  to  draw  a  distinction  between  the  duty  of 
the  appellee  as  stockholder  and  director,  we  think  there  was 
error.  There  was  a  radical  change  in  his  relations  to  the 
company  the  moment  he  assumed  the  office  of  director.  As 
stockholder,  being  the  owner  of  his  shares  absolutely,  he  had 
a  right  to  manage  his  own  property  as  suited  his  own 
notions.  It  is  one  of  the  purposes  of  corporate  organization 
of  capital  to  facilitate  the  independent  enjoyment  and  use 
by  each  member  of  his  fractional  interest  in  the  whole.  But 
a  director  is  a  trustee  for  the  entire  body  of  stockholders, 
and  both  good  morals  and  good  law  imperatively  demand  he 
shall  manage  all  the  business  affairs  of  the  company  with  a 
view  to  promote,  not  his  own  interests,  but  the  common  inter- 
ests, and  he  cannot  directly  or  indirectly  derive  any  personal 
profit  or  advantage  by  reason  of  his  position,  distinct  from 
his  co-sliareholders:  1  Potter  on  Corporations,  sec.  330;  Mora- 
wetz  on  Private  Corporations,  517,  518.  And  by  assuming 
the  oflice,  he  undertakes  to  give  his  best  judgment  in  the 
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***  interests  of  the  corporation  in  all  matters  in  which  he 
acts  for  it,  untrammeled  by  any  hostile  interest  in  himself  or 
others.  There  is  an  inherent  obligation  on  his  part  that  he 
will  in  no  manner  use  his  position  to  advance  his  own  inter- 
est as  an  individual  as  distinguished  from  that  of  the  corpo- 
ration: Cumberland  Coal  Co.  v.  ParisK  42  Md.  598,  Hill  v. 
Frazier,  22  Pa.  St.  320.  And  all  secret  profits  derived  by 
him  in  any  dealings  in  regard  to  the  corporate  enterprise 
must  be  accounted  for  to  the  corporation,  even  though  the 
transaction  in  which  they  were  made  also  advantaged  the 
corporation  of  which  he  was  director:  Parker  v.  Nirkereon,  112 
Mass.  195.  It  is  a  waste  of  time  to  cite  other  of  the  numer- 
ous authorities  for  these  general  and  familiar  principles,  for 
we  do  not  understand  them  to  be  questioned,  The  real  con- 
tention is,  whether  the  appellee  in  his  conduct  has  brought 
himself  within  the  operation  of  these  principles. 

This  appeal  is  from  a  judgment  of  compulsory  nonsuit. 
The  evidence  of  plaintiff  in  the  court  below  must  be  taken 
as  establishing  the  facts  testified  to,  or  apparent  from  the 
books  and  documents  submitted:  any  reasonable  inference 
which  might  have  been  drawn  from  them  must  also  be  taken 
in  appellant's  favor.  If  defendant's  side  had  been  heard, 
there  might  have  been  contradictory  evidence  of  the  alleged 
facts;  by  his  explanations,  unfavorable  inferences  from  the 
facts  might  have  been  shown  to  be  wholly  unwarranted.  But 
in  reviewing  this  judgment  we  have  nothing  to  do  with  his 
side  of  the  case  as  it  might  have  been  presented.  Our  duty 
is  solely  with  plaintiff's  side  as  it  was  presented  in  the  most 
favorable  aspect  the  evidence  will  warrant. 

We  assume,  then,  the  existence  of  this  individual  agreement 
was  wholly  unknown  to  the  company  at  the  time  of  Mr. 
Hume's  election  as  director,  and  afterwards,  up  until  the  de- 
mand for  an  accounting  from  him.  We  may  remark,  that  the 
fact  of  it  did  not  necessarily  affect  his  official  action.  Hav- 
ing been  made  at  a  time  when  he  had  the  undoubted  legal 
right  to  make  it,  its  existence,  if  circumstances  remained  the 
same,  would  in  no  respect  warp  his  judgment  or  impair  his 
devotion  to  the  interests  of  the  company.  So,  although  it 
would  have  been  wise  to  disclose  it  at  the  time  he  accepted 
the  office,  there  was  no  imperative  duty  on  him  to  do  so. 

•*•  But  circumstances  did  not  remain  the  same.  Somer- 
▼ille  alleged,  that,  owing  to  increasing  and  fierce  competition 
in  the  coal  business,  his  bargain,  which  had  been,  when  made. 
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a  fair  one,  had  become  a  very  hard  one,  and  that  he  could 
not  continue  operations  unless  the  company  made  a  conces- 
sion in  the  royalty.  The  president  of  the  company,  Mr.  Bird, 
being  ignorant  of  the  special  agreement  with  Director  Humes, 
in  all  his  negotiations  with  Somerville  in  regard  to  a  reduc- 
tion, acted  on  the  assumption  that  fifteen  cents  per  ton  was 
the  whole  royalty  then  being  paid.  This  class  of  contracts, 
although  called  leases,  and  having  some  of  the  legal  incidents 
of  leases,  are  generally,  in  fact,  sales  of  the  coal  in  place  at 
a  price  per  ton  to  be  paid  as  the  coal  is  mined.  The  one  be- 
fore us  is  a  sale  of  the  coal  at  the  price  or  royalty  of  fifteen 
cents  per  ton,  payable  monthly.  A  reduction  of  five  cents 
per  ton  was  first  asked  by  Somerville,  but  the  company  re- 
fused to  concede  this,  and  whether  three  cents  would  be  al- 
lowed with  an  increase  of  the  annual  minimum  output  from 
20,000  tons  to  84,000,  became  a  subject  of  consideration  by 
the  company.  If  the  three  cents  reduction  was  made,  it  would 
knock  off,  from  the  price  first^  agreed  to  be  paid,  $2,520  on  every 
84,000  tons,  and,  as  both  parties  seemed  to  estimate  there  re- 
mained in  the  tract  five  or  six  years'  work,  the  aggregate  reduc- 
tion from  the  purchase  money  as  fixed  would  have  amounted 
to  from  $15,000  to  $20,000;  it  was  simply  a  reduction  of 
twenty  per  cent  on  the  purchase  money  for  all  the  coal  not  yet 
mined  ;  certainly  a  large  concession.  So  far  as  concerned  the 
right  of  the  company  and  the  obligation  of  Somerville,  it  was 
a  wholly  new  contract,  and  resembled  somewhat  in  its  fea- 
tures the  composition  of  an  embarrassed  debtor  with  his 
creditor  for  a  release  on  payment  of  a  part  of  the  debt ; 
Somerville  was  willing  to  pay,  if  the  company  would  accept, 
and  release  him,  eighty  per  cent  of  the  real  debt.  In  a  trans- 
action of  such  moment  to  the  company,  it  had  a  legal  and 
moral  right  to  the  best  judgment  of  all  its  directors,  unem- 
barrassed by  any  concealed  antagonistic  interest.  The  presi- 
dent of  the  board  very  properly  sought  the  advice  of  Director 
Humes,  and  that  very  fact  indicated  the  responsibility  and 
power  of  the  director's  office.  Somerville  had  in  effect  repre- 
sented to  the  company  he  could  not  pay  fifteen  cents  per  ton; 
both  he  and  Director  Humes  knew  this  was  false,  for  the  con- 
cession of  three  cents,  which  he  '**•  was  willing  to  accept, 
would  be  a  reduction  from  eighteen  cents  to  fifteen.  Mr. 
Humes  then  has  a  talk  with  Somerville,  and  writes  to  the 
president,  suggesting  and  advising  that  the  company  make  a 
reduction  from  the  contract  price  of  fifteen  cents  to  twelve 
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cents,  and  the  obvious  inference  frona  his  language  is,  that  this 
concession  should  be  made  because  of  Somerville's  inability  to 
pay  fifteen  cents.  He  gives  no  intimation  that  Somerville  had 
actually  been  paying  eighteen  cents,  three  of  which  went  into 
his  own  pocket  and  was  to  continue  to  go  there,  unafiFected  by 
the  new  agreement  he  was  advising  the  company  to  make. 
Was  this  the  truth?  If  ever  there  was  stippressio  vert,  it 
seems  to  us,  on  the  evidence  as  it  stands,  Director  Humes 
was  guilty  of  it,  in  not  at  once  disclosing  that  Somerville  was 
able  to  pay  mor*"  than  twelve  cents,  and  had  in  fact  been  pay- 
ing him,  extra  to  the  contract  price,  tiiree  cents  per  ton. 
And  the  inference  is,  that  his  advice  induced  the  company 
to  at  once  reduce  the  royalty,  as  they  thought,  from  fifteen  to 
twelve  cents,  while  Somerville  and  Humes  knew  it  was  from 
eighteen  to  fifteen  cents.  The  minutes  show  this  in  append- 
ing to  the  resolution  this  statement:  *'  Letter  of  E.  C.  Humes, 
director,  received  August  9,  1884,  recommending  above  reso- 
lution, ordered  to  be  filed." 

The  suggestive  interrogatory  then  is.  What  was  the  motive 
for  this  disingenuousness  and  disregard  of  a  manifest  official 
duty? 

If  the  facts  be  as  appellants  on  their  unanswered  testimony 
claim  them  to  be,  then  it  is  not  an  unwarranted  inference  that 
Director  Humes  made  for  himself,  by  reason  of  his  official  ac- 
tion, a  profit  outside  of  and  distinct  from  the  other  stock- 
holders, for  which  he  ought  to  account.  It  is  argued,  fairly, 
that  he  protected  his  three  cents  by  getting  the  reduction  on 
the  company's  fifteen. 

It  is  a  mistake,  however,  on  this  view  of  the  facts,  to  as- 
sume, as  appellants  have  assumed,  that  the  whole  three  cents 
per  ton  belongs  to  the  company.  He  had  the  right  to  receive 
the  three  cents  at  least  up  until  the  corporate  action  of  the 
company,  prompted  by  him,  lost  it  twenty  per  cent  of  the 
contract  price,  while  the  director  lost  nothing.  His  profit  by 
the  transaction  is  all  the  company  can  equitably  claim. 
What  was  his  profit? 

As  the  evidence  stands  before  us,  there  is  no  legal  conclu- 
sion *•*  which  works  a  forfeiture  of  the  whole  three  cents 
per  ton. 

If  on  satisfactory  proof  it  had  been  shown  that  a  corrupt 
arrangement  had  been  made,  between  the  director  and  lessee, 
whereby,  in  consideration  of  the  former's  influence  in  getting 
the  price  reduced  to  twelve  cents,  he  was  to  have  three,  of 
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course  the  profit  would  have  been  the  whole  sum  received. 
But  here,  the  director  was  in  the  rightful  receipt  of  three 
cents;  appellant  alleges  that  the  understanding  fairly  infei> 
able  from  his  conduct,  and  the  fact  of  no  change  in  his  threa 
cents,  was,  that  he  retained  his  three  cents  undiminished  be- 
cause of  his  influence  in  securing  the  reduction  by  the  com- 
pany, and  therefore  he  must  pay  over  to  the  company  the 
whole  of  it.  This  argument,  however,  ignores  the  significance 
of  what  plaintiffs  failed  to  prove;  there  was  no  proof  that  the 
reduction  of  the  royalty,  with  the  increase  of  the  minimum, 
was  not  wise  as  a  business  transaction,  or  that  the  suggestion 
of  a  reduction,  in  the  letter  of  August  9,  1884,  was  not  war- 
ranted by  the  changed  circumstances;  on  the  contrary,  so  far 
as  appears,  this  was  a  judicious  step.  If  that  be  so,  he  must 
account  only  for  what  he  gained  by  his  concealment  of  a  ma- 
terial fact. 

Assuming,  then,  that  the  reduction  was,  under  the  circum- 
stances, a  proper  one,  what  reasonable  inference  as  to  the  di- 
rector's profit  may  be  drawn  from  the  evidence?  There  ought, 
says  he,  in  substance,  to  be  a  reduction  of  three  cents,  other- 
wise the  mines  will  stand  idle.  A  reduction  on  what?  Clearly, 
as  he  knew,  on  the  eighteen  cents  then  being  paid.  He  also 
well  knew  that  President  Bird  and  the  other  members  of  the 
board  would  act  on  the  assumption  that  fifteen  cents  was  the 
royalty  then  being  paid,  and,  if  they  did  as  he  advised,  would 
reduce  the  company's  fifteen  cents  to  twelve;  would  do  this 
because  ignorant  of  a  material  fact  which  it  was  his  duty  as 
director  to  disclose.  If  they  had  known  he  was  in  receipt  of 
three  cents,  while  that  fact  would  not  have  afiected  the  pro- 
priety of  a  reduction,  they  would  have  been  bound,  in  fairness 
to  the  company,  to  have  insisted  that  the  three  cents  should 
be  taken  from  the  whole  royalty,  and  not  exclusively  from  five- 
sixths  of  it,  for  it  was  as  much  the  interest  of  the  man  in  re- 
ceipt of  one-sixth  to  have  the  mines  running,  as  of  those 
receiving  five-sixths.  His  profit,  then,  by  concealment  of  the 
truth,  was  just  what  he  saved  in  the  reduction,  one-sixth  of 
three  cents  from  *•'  the  time  the  change  by  his  advice  went 
into  efiect,  and  for  this  he  ought  to  account.  Even  if,  to  pro- 
tect his  three  cents  from  diminution,  merely,  he  used  his  in- 
fluence to  saddle  the  whole  reduction  on  the  company,  he  did 
nothing  which  warrants  the  penalty  of  forfeiture  to  the  com- 
pany of  that  which  it  had  not  lost  and  to  no  part  of  whiohf 
before  the  reduction,  it  had  any  pretense  of  claim. 
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This  discussion  of  the  question  is  based  exclusively  on  th» 
facts  as  here  presented;  as  they  may  present  a  very  different 
appearance  on  a  retrial,  our  conclusions  then  may  have  na 
value. 

The  judgment  is  reversed,  procedendo  awarded. 

Corporations— DiBECTOBS  as  Tbdstess. — The  directors  of  a  corpora^ 
tion  are  trnsteea  for  the  corporation:  Sweeney  v.  Orape  Sugar  Co.,  30  W.  Va, 
443;  8  Am.  St.  Rep.  88,  and  note;  Memphis  etc.  B.  R.  Co.  v.  Woods,  88  Ala. 
630;  16  Am.  St.  Rep.  81,  and  note;  Simons  v.  Vulcan  Oil  etc.  Co.,  61  Pa.  St. 
202;  100  Am.  Deo.  628;  Hoffman  Steam  Coal  Co.  ▼.  Cumberland  Coal  etc.  Co.,^ 
16  Md.  456;  77  Am.  Dec.  311,  and  note;  Philadelphia  etc.  B.  R.  Co.  v.  Cowell^ 
28  Pa.  St.  329;  70  Am.  Dec.  128;  and  see  the  extended  note  to  Hodgea  y. 
New  England  Screw  Co.,  53  Am.  Dec.  637.  In  Ten  Eyck  v.  Pontiac  etc.  R.  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633,  it  was  held  that  so  far  as  th» 
corporation  was  concerned  its  directors  were  mere  agents,  while  the  mi» 
laid  down  in  Mullanphy  Sav.  Bank  v.  SchoU,  135  III.  655,  25  Am.  St.  Rep. 
401,  is  that  the  directors  of  a  solvent  corporation  are  the  trustees  of  it  an<l 
its  stockholders  only  so  far  as  its  creditors  are  concerned. 

CoBPOBATioNS— PowEB  OF  DIRECTORS  TO  Deal  With. — A  director  in  ». 
corporation  cannot  become  a  contractor  with  the  company,  nor  can  he  hava 
a  personal  and  pecuniary  interest  in  a  contract  between  the  company  and  a 
third  person:  Port  r.  Russell,  36  Ind.  60;  10  Am.  Rep.  5,  and  note.  See  th» 
extended  notes  to  Beach  r.  Miller,  17  Am.  St.  Rep.  298-308;  Garrett  v.  Bur- 
lington Plow  Co.,  69  Am.  Rep.  466,  and  the  notes  to  Chicago  etc  Cab  Co.  t. 
Teries,  33  Am.  St.  Rep.  325,  and  Mullanphy  Sav.  Bank  t.  Schott,  2li  Am.. 
St.  Rep.  410,  where  the  question  will  be  found  fully  discussed. 
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Natvbal  Gas — Right  or  Owner  to  Dbain  Gas- Well. — When  a  land* 
owner  drills  a  gas-well  on  his  own  land  without  malice  or  negligence, 
and  in  a  lawful  manner  and  for  a  lawful  purpose,  he  cannot  be  re- 
strained by  injunction  from  draining  his  well,  and  permitting  the  gas  ta 
escape  therefrom  and  go  to  waste,  when  the  only  injury  resulting  ta 
adjoining  landholderb  and  gas-well  owners  is  a  depletion  in  the  supply 
of  gas  in  the  same  basin,  or  gas-bearing  saud-rock  in  which  the  land» 
of  all  of  the  parties  are  situated. 

Bill  for  an  injunction  to  restrain  the  waste  of  gas  on  ad» 
joining  lands.  The  injunction  was  granted,  and  the  defend*^ 
ants  appealed. 

D.  I.  Ball,  C.  C.  Thompson,  W,  M.  Lindsey,  and  J.  0.  ParmF^ 
lee,  for  the  appellants. 

Roger  Sherman^  W,  W.  Wilbur^  and  Samuel  Grumfttne,  for 
the  appellees. 
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SS6  Williams,  J.  The  learned  judge  of  the  court  below  was 
quite  right  in  saying  that  the  questions  raised  in  this  case 
•*  are  of  great  importance  and  delicacy,  and  have  never  been 
determined  in  any  court."  The  production  of  oil  and  gas  in 
this  state  has  furnished  many  questions  "of  great  importance 
and  delicacy"  that  were  new,  and  required  to  be  considered 
and  determined  upon  facts  that  were  never  dreamed  of  by 
the  sages  of  the  conimon  law. 

In  the  treatment  of  this  case  it  is  a  matter  of  first  impor- 
tance to  get  a  clear  apprehension  of  the  facts  on  which  the 
questions  are  raised.  Tliere  are  two  plaintiffs  who  join  in  the 
bill  whose  interests,  while  like  in  kind,  are  nevertheless  sev- 
eral and  distinct.  There  are  several  defendants,  but  their 
interests  appear  to  be  joint.  The  two  plaintiffs  hold  separate 
leases  on  parts  of  tracts  in  Warren  and  Forest  counties,  Nos. 
6202,  5203,  »"  5207,  and  5209,  aggregating  about  2,200  acres. 
The  gas  company  began  drilling  on  its  leases  in  1887, 
Hague  began  in  1888.  Each  has  a  gas  well  or  wells  furnish- 
ing gas  in  suflScient  volume  to  enable  the  owner  to  utilize  it 
by  transportation  to  and  sale  in  towns  in  the  vicinity.  The 
defendants  are  owners  and  lessees  of  part  of  tract  No.  5207, 
which  adjoins  the  lands  of  the  gas  company,  and  is  not  far 
from  the  lands  of  Hague.  In  1890  they  drilled  a  well  on 
their  tract,  and  obtained  gas  in  considerable  volume,  but  not 
sufficient  to  enable  them  to  utilize  it  by  transportation  and 
sale.  They  have  therefore  allowed  it  to  escape  into  the  open 
air.  The  plaintiffs  allege  that  the  "  geological  formation  in 
that  locality"  is  such  that  the  gas-bearing  sand-rock  under- 
lying all  these  tracts,  and  forming  the  common  reservoir  or 
deposit  from  which  the  gas  is  obtained,  "  is  subject  to  drain- 
age by  the  drilling  of  wells  on  any  part  thereof."  For  this 
reason  they  assert  that  "  the  flow  of  gas  from  the  said  well 
of  defendants  is  so  great  that  it  will,  if  allowed  to  go  to  waste, 
Beriously  and  irreparably  injure  the  wells  of  the  plaintiffs  by 
drainage  from  the  lands  adjoining  and  near  to  said  defend- 
ants' wells." 

To  prevent  this  they  state  that  they  entered  on  the  defend, 
ants'  land,  and  at  a  cost  of  about  two  hundred  dollars  shut  in 
the  gas  and  closed  the  well.  The  defendants  then  threatened 
to  remove  the  cap  or  plug  and  permit  the  gas  to  escape  again 
into  the  air.  Upon  these  facts  the  plaintiffs  asked  the  court 
below  to  enjoin  the  defendants  from  removing  the  cap  or  plug 
from  the  casing  or  tubing  in  the  well,  and  from  "permitting 
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the  gas  therefrom  to  flow  into  the  air  or  otherwise  go  to  waste." 
The  injunction  was  granted,  and  from  that  decree  this  appeal 
was  taken. 

The  aflSdavits  show  that  the  defendants  drilled  their  well 
in  1890  at  the  suggestion  and  request  of  the  gas  company,  and 
that  negotiations  for  its  purchase  by  the  gas  company  have 
been  conducted  at  some  length,  but  without  resulting  in  a 
bargain.  This  fact,  that  the  well  in  controversy  had  been 
drilled  at  considerable  cost  by  the  defendants  at  the  request 
of  the  gas  company,  the  learned  judge  rightly  regarded  as  a 
significant  one.  In  the  opinion  filed  by  him,  which  is  an 
able  one,  he  says  that  this  fact  "might  defeat  this  application 
BO  far  as  the  gas  company  is  concerned  ";  but  he  regarded  it 
as  of  no  consequence  *'®  so  far  as  the  other  plaintiff  was  con- 
cerned, for  he  immediately  added  "but  as  it  cannot  affect  the 
plaintiff  Hague,  it  is  not  necessary  to  consider  it  at  this  time." 
He  then  proceeds  to  state  and  consider  the  question  on  which 
his  decree  was  based,  upon  a  state  of  facts  such  as  might  arise 
where  an  adjoining  owner  was  guilty  of  malice  or  negligence 
in  the  conduct  of  operations  on  his  land  resulting  naturally 
in  injury  to  his  neighbor.  But  is  this  conclusion  of  the 
learned  judge  that  Hague  stood  on  higher  ground  than  the 
gas  company  a  correct  one?  The  acts  complained  of  were 
the  drilling  of  the  well  in  1890,  when  the  wells  of  both  the 
plaintiffs  were  in  full  operation,  and  the  subsequent  failure  to 
utilize  or  shut  in  the  gas.  The  drilling  of  the  well  was  ac- 
counted for,  and  the  suggestion  of  malice  or  negligence  therein 
negatived  by  proof  that  it  was  done  at  the  instance  of  the  gas 
company. 

This  company  had  a  considerable  gas  plant,  and  was  en- 
gaged in  the  supply  of  gas  to  its  customers  for  fuel.  It  was 
interested  in  the  development  of  the  region,  and  evidently 
expected  to  buy  the  defendants'  well  if  it  was  of  sufficient 
size  to  be  capable  of  utilization.  The  defendants  and  the  gas 
company  could  not  agree  upon  the  price  of  the  well  after  it 
was  drilled;  but  the  fact  that  it  was  drilled  at  the  request  of 
the  company,  and  not  of  the  mere  motion  of  the  defendants, 
was  an  answer  to  any  allegation  of  malice  or  negligence  on 
the  part  of  Hague  as  well  as  on  the  part  of  the  company,  since 
it  accounted  for  the  act  of  drilling  by  assigning  a  motive 
therefor  both  lawful  and  neighborly.  It  will  not  do  to  say 
that  an  act,  thus  accounted  for  as  to  one  plaintiff,  may  be 
assumed  to  be  the  result  of  malice  or  negligence  m  to  the 
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other,  in  the  absence  of  proof  to  sustain  the  assertion.  These 
plaintiffs  stand  on  common  ground.  Neither  of  them  can 
complain  of  the  defendants  for  the  act  of  drilling  the  well  on 
their  land  on  any  other  ground  than  the  existence  of  malice 
or  negligence,. and  when  the  act  is  accounted  for  in  such  a 
manner  as  to  show  that  it  was  not  done  with  malice  or  in 
negligence,  but  in  good  faith,  as  an  act  of  ownership  and  at 
the  solicitation  of  the  gas  company,  the  character  of  the  act 
is  established,  and  as  a  basis  of  relief  it  falls  out  of  the  case. 
What  have  we  then?  Three  landowners  owning  considerable 
holdings  in  the  same  basin  or  overlying  the  same  gas-bearing 
eand-rock,  each  having  an  open  gas  well  or  wells  on  his  land, 
■'•  drilled  without  malice  or  negligence,  in  a  lawful  manner 
and  for  a  lawful  purpose.  Two  of  these  owners  have  been 
able  to  utilize  the  gas  from  their  respective  lands  and  find  a 
market  for  it. 

One  of  them  has  not  been  so  fortunate.  He  has  gas  from 
his  well,  but,  up  to  the  time  of  the  filing  of  this  bill,  he  has 
not  been  able  to  utilize  or  dispose  of  it,  and  his  gas  has  gone 
to  waste  for  that  reason.  His  more  fortunate  neighbors  come 
into  a  court  of  equity  and  ask  that  he  shall  not  be  permitted 
to  let  his  gas  run,  because,  while  this  gas  is  his  own,  under» 
lying  his  tract,  and  finding  its  way  to  the  surface  through 
his  well,  it  has  a  tendency  to  drain  the  sand-rock  and  so  to 
reduce  ultimately  the  flow  of  gas  from  their  wells.  This 
would  be  equally  true  if  the  defendants  were  able  to  utilize 
their  gas;  yet  it  is  conceded  that  in  that  case  their  right  to 
the  gas  from  their  well  would  be  as  incontestable  as  the  right 
of  the  plaintifis  to  use  the  gas  from  theirs.  How  is  that  right 
lost?  By  their  inability  to  find  a  purchaser?  If  they  can  find 
a  purchaser,  or  turn  the  gas  to  any  useful  purpose,  their  right 
to  the  gas  that  flows  from  their  well  is  conceded.  If  they  can- 
not, their  right  is  denied.  Their  well  must  be  shut  in,  while 
their  successful  neighbors  drain  the  entire  basin,  through 
their  open  wells,  and  receive  pay  for  the  gas.  This  is  a  propo- 
sition to  limit  the  power  of  the  owner  over  his  own  by  the  use 
he  is  able  to  make  of  it.  If  he  can  sell  his  gas  or  his  oil,  or 
turn  it  to  some  practical  purpose,  his  power  over  it  as  owner 
is  unabridged.  If  he  cannot  find  a  purchaser,  or  a  practical 
purpose  to  which  to  apply  his  yield  of  gas  or  oil,  then  his 
power  as  owner  is  gone.  This  would  be  an  adaptation  to 
actual  business  of  the  spiritual  truth  that  "  to  him  that  hatb 
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shall  be  given,  but  from  him  that  hath  not  shall  be  taken 
away  even  that  which  he  seemeth  to  have." 

Does  the  maxim,  sic  utere  tuo  ut  alienum  non  ladaB^  requir* 
us  to  grant  the  relief  sought  in  this  case?  If,  in  burning  th»^ 
gas  from  their  well,  the  defendants  should  direct  the  jet 
towards  the  plaintiff's  buildings  or  timber,  or  should  leave  it 
uncontrolled  so  that  the  wind  might  drive  it  against  or 
towards  the  plaintiffs'  property  so  as  to  injure  or  endanger  it, 
a  case  would  be  presented  in  which  the  maxim  would  be  ap- 
plicable and  we  should  take  pleasure  in  enforcing  it.  If  the 
defendants'  well  produced  nothing,  and  they  were  leaving  it 
without  plugging,  '**  so  that  the  water  might  find  its  way 
into  the  sand-rock  to  the  injury  of  others,  we  could  punish 
them  under  the  statute  which  prescribes  the  manner  of  plug- 
ging an  unproductive  well,  and  makes  it  obligatory  on  the 
owner  to  adopt  it.  But  we  have  a  well  drilled  for  a  lawful 
purpose,  in  a  lawful  manner,  and  actually  producing  gaa 
which  is  not  directed  towards  the  property  of  another,  or  so 
consumed  as  to  affect  the  buildings,  timber,  or  crops  of  any 
adjoining  owner.  It  is,  therefore,  not  the  use  of  the  gas  of 
which  the  plaintiffs  complain.  It  is  the  production  of  it, 
when  the  owner  cannot  sell  it  or  turn  it  to  any  practical 
purpose. 

Now  it  is  doubtless  true  that  the  public  has  a  suflScient  in- 
terest in  the  preservation  of  oil  and  gas  from  waste  to  justify 
legislation  upon  this  subject.  Something  has  been  done  in 
this  direction  already  by  the  acts  regulating  the  plugging  of 
abandoned  wells;  but  it  is  not  the  public  interest  that  is  in- 
volved in  this  litigation.  It  is  the  interest  of  an  adjoining 
owner  who  seeks  to  appropriate  to  himself  so  much  of  his 
neighbor's  gas  as  he  cannot  turn  into  money,  or  use  for  some 
practical  business  purpose,  and  he  asks  a  court  of  equity  to 
hold  his  neighbor's  hands  by  an  injunction  until  this  appro- 
priation is  accomplished.  We  cannot  find  any  rule  of  law, 
or  any  principle  of  equity,  on  which  such  an  injunction  can 
rest.  The  scope  of  the  Golden  Rule  may  be  sufficiently  ample 
to  cover  this  case;  and  it  may  be  that  it  would  require  an 
owner  to  surrender  to  his  neighbor  so  much  of  his  own  prop- 
erty as  he  could  not  turn  to  his  own  advantage,  if  his  neigh- 
bor was  so  situated  that  he  could  profit  by  it.  Assuming  this 
to  be  BO,  the  moral  obligation  so  arising  is  not  enforceable  by 
civil  process.  The  owner  of  timber  may  pile  it  in  heaps  and 
burn  it,  as  was  done  in  the  early  settlement  of  the  country, 
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notwithstanding  the  fact  that  his  neighbor  has  a  sawmill  and 
all  the  facilities  for  preparing  the  sawed  lumber  for  market 
and  converting  it  into  money.  The  power  of  the  owner  of 
4he  timber  over  it  is  neither  greater  nor  less  because  of  his 
neighbor's  readiness  and  ability  to  market  it.  An  owner  of 
land  may  have  a  deposit  of  coal  under  some  portion  of  it  so 
small  in  extent,  or  with  such  an  inclination,  as  to  make  it 
impossible  for  him  to  mine  through  his  own  tract  without  a 
greater  cost  to  him  than  the  value  of  the  mined  coal  when 
brought  to  the  surface.  His  neighbor  may  have  an  open 
mine  that  reaches  '**  it,  and  through  which  it  could  be 
brought  at  a  fair  profit. 

These  circumstances  do  not  affect  the  title  of  the  owner  of  the 
-coal,  or  confer  any  right  on  the  adjoining  mine-owner.  But 
it  is  said  that  the  oil  and  gas  are  unlike  the  solid  minerals, 
since  they  may  move  through  the  interstitial  spaces  or  crev- 
ices, in  the  sand-rocks,  in  search  of  an  opening  through  which 
they  may  escape  from  the  pressure  to  which  they  are  subject. 
This  is  probably  true.  It  is  one  of  the  contingencies  to  which 
this  species  of  property  is  subject.  But  the  owner  of  the  sur- 
face is  an  owner  downward  to  the  center,  until  the  underlying 
strata  have  been  severed  from  the  surface  by  sale.  What  is 
found  within  the  boundaries  of  his  tract  belongs  to  him  ac- 
cording to  its  nature.  The  air  and  the  water  he  may  use. 
The  coal  and  iron  or  other  solid  mineral  he  may  mine  and 
carry  away.  The  oil  and  gas  he  may  bring  to  the  surface  and 
sell  in  like  manner  to  be  carried  away  and  consumed.  His 
dominion  is,  upon  general  principles,  as  absolute  over  the  fluid 
as  the  solid  minerals.  It  is  exercised  in  the  same  manner, 
and  with  the  same  results.  He  cannot  estimate  the  quantity 
in  place  of  gas  or  oil  as  he  might  of  the  solid  minerals.  He 
cannot  prevent  its  movement  away  from  him,  towards  an  out- 
let on  some  other  person's  land,  which  may  be  more  or  less 
rapid,  depending  on  the  dip  of  the  rock,  or  the  coarseness  of 
"the  sand  composing  it;  but  so  long  as  he  can  reach  it  and 
bring  it  to  the  surface,  it  is  his  absolutely,  to  sell,  to  use,  to 
give  away,  or  to  squander,  as  in  the  case  of  his  other  property. 
In  the  disposition  he  may  make  of  it  he  is  subject  to  two  lim- 
itations. He  must  not  disregard  his  obligations  to  the  public. 
He  must  not  disregard  his  neighbor's  rights.  If  he  uses  his 
|)roduct  in  such  a  manner  as  to  violate  any  rule  of  public 
policy  or  any  positive  provision  of  the  written  law,  he  brings 
himself  within  the  reach  of  the  courts.     If  the  use  he  makes 
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of  his  own,  or  its  waste,  is  injurious  to  the  property  or  the 
health  of  others,  such  use  or  waste  may  be  restrained,  or 
damages  recovered  therefor;  but,  subject  to  these  limitations,, 
his  power  as  an  owner  is  absolute  until  the  legislature  shall,, 
in  the  interest  of  the  public  as  consumers,  restrict  and  regu- 
late it  by  statute. 

The  decree  of  the  court  below  is  reversed  and  the  injunc- 
tion is  dissolved.  

Naturai,  Gas. — A  landowner  has  the  right  to  increase  the  flow  of  natural 
gas  by  "shooting"  a  well  on  his  premises,  though  by  so  doing  he  will  draw- 
off  and  diminish  the  supply  of  natural  gas  in  the  lands  of  another:  People's 
Oas  Co.  T.  Ti/ner,  131  lud.  277;  31  Am.  St.  Kep.  433,  and  note. 

Damages— Lmbilitt  to  Adjoinimq  Landownes  roR  Damagbs  Fbom 
Lawful  Act  Donb  on  One's  Own  Pbehises.  —This  question  la  discussed 
in  Booth  y.  Borne  etc  S.  B.  Co.,  140  N.  Y.  267;  ante,  551^  and  note  with  th» 
eases  collected. 


Elder  v.  Ltkbns  Valley  Coal  Company. 

[157  PXNNSYLYANIA  STATS,  490.] 

Mining  Debris- Liability  for  Injury  Caused  by. — ^The  owner  of  coal 
lands  may  mine  and  remove  his  coal  in  a  proper  manner,  and,  if  the 
drainage  from  his  mines  falls  into  and  pollutes  a  stream  of  water  and 
injuriously  affects  lower  riparian  owners,  this  fact  alone  will  not  impose 
liability  on  the  owner  of  the  coaL 

Mining  Debris — Duty  of  Mine-Owner  to  Garb  for. — A  mine-owner 
must  deposit  the  refuse  matter  from  his  mines  on  his  own  land  where  it 
will  be  safe  from  encroachment  by  ordinary  floods,  and  if  an  extra- 
ordinary flood  should  reach  and  carry  away  any  portion  of  the  refuse 
so  deposited,  and  leave  it  on  the  lands  of  lower  proprietors,  the  mine* 
owner  is  not  liable  for  the  injury  so  sustained. 

Mining  Debris — Duty  of  Mine-Owner  to  Care  for — Lxabiltty  fob 
Negligence.  — A  mine-owner  has  no  right  to  throw  the  refuse  matter 
from  his  mine  into  a  stream  or  to  leave  it  on  his  own  land  where  ordi>^ 
nary  floods  will  carry  it  down  upon  the  land  of  a  lower  proprietor,  and 
if  he  does  so  the  injury  suffered  therefrom  is  not  the  natural  and  neces. 
sary  consequence  of  rightful  mining  but  of  a  want  of  proper  care  in  dis» 
posing  of  such  debris,  and  for  such  injury  an  action  will  lie. 

Mining  Debris — Measure  of  Damages. — In  an  action  by  a  lower  riparian 
proprietor  to  recover  for  injury  received  by  the  deposit  of  mining  refuse 
upon  his  land  and  caused  by  the  negligence  of  an  upper  proprietor  and 
mine-owner,  the  measure  of  damages  is  the  cost  of  removing  the  debris, 
or  if  that  is  impracticable  then  the  difference  in  the  rental  value  of  the 
land  caused  by  the  descent  of  the  refuse  matter  upon  it. 

Mining  Debris— Liabiutt  for  Negligence  in  Dumping  Into  Stream.^ 
If  a  mine-owner  throws  the  refuse  matter  from  his  mine  into  a  sireaia 
where  every  flood  as  well  as  the  ordinary  current  will  act  upon  it  aud 
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carry  it  gradually  down  the  stream  he  is  guilty  of  negligence,  and  the 
fact  that  an  extraordinary  flood  accelerates  its  descent  and  gives  tha 
final  impulse  that  lodges  it  on  the  land  of  a  lower  owner  will  not  relieve 
the  mine-owner  from  liability  for  the  injury  thus  inflicted. 

Mining  Debris — Negligence  in  Disposing  of— Opinion  Evidence — Ques- 
tion FOR  JoBT.— Whether  or  not  a  given  act  is  performed  in  a  prudent 
and  proper  manner  is  a  subject  upon  which  a  witness  qualified  to  speak 
may  express  an  opinion.  But  whether  or  not  a  given  line  of  conduct, 
like  the  management  of  the  refuse  matter  from  a  mine,  ia  negligent  or 
careful,  is  for  the  jurymen  to  determine  from  all  the  facts  before  them. 

IflNiNO  Debris — Liability  for  Negligence  in  Disposing  of— Expert 
Evidence  When  Irrelevant. — In  an  action  to  recover  for  injuries  re« 
ceived  from  a  deposit  of  mining  debris  upon  the  land  of  a  lower  proprie- 
tor caused  by  the  negligence  of  a  mine-owner,  evidence  of  an  engineer 
that  certain  retaining  walls  were  built  in  a  proper  manner  is  irrelevant, 
when  it  appears  that  the  injury  was  inflicted  by  negligently  throwing 
the  debris  into  a  stream. 

Trespass  for  injury,  to  land  caused  by  a  deposit  of  mining 
debris  thereon.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

L,  W.  Hall  and  Francis  Jordan,  for  the  appellant. 

Lyman  D.  Gilbertf  John  H,  Weiaa,  and  John  E.  FoXj  for  the 
appellee. 

496  Williams,  J.  The  legal  questions  involved  in  this 
case  are  well  settled.  The  trouble  is  with  the  questions  of 
fact.  There  is  no  doubt  that  the  owner  of  coal  lands  may 
mine  and  remove  his  coal  in  a  proper  -^v mier.  If  the  drain- 
age from  the  mines  falls  into  *•'  and  pollutes  a  stream  of 
water  and  injuriously  affects  lower  riparian  owners,  this  fact 
alone  will  not  impose  liability  on  the  owner  of  the  coal: 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126;  57  Am. 
Rep.  445.  He  may  deposit  the  culm  and  refuse  from  his 
mines  on  his  own  land  where  they  will  be  safe  from  encroach- 
ment by  ordinary  floods.  If  an  extraordinary  flood  should 
reach  and  carry  away  any  portions  of  the  culm  so  deposited, 
and  leave  it  on  the  lands  of  lower  riparian  owners,  he  is  not 
liable  for  the  injury  so  sustained.  But  he  must  deposit  the 
culm  and  refuse  on  his  own  lands.  He  has  no  right  to  throw 
it  into  the  streams,  or  leave  it  where  ordinary  floods  will  carry 
it  down  upon  the  lands  of  others:  Lentz  v.  Carnegie^  145  Pa. 
St.  612;  27  Am.  St.  Rep.  717. 

If  he  does  throw  it  into  the  streaiU,  or  leave  it  where  ordi- 
nary floods  will  carry  it  away,  then  the  injury  that  his  neigh- 
bor may  suffer  therefrom  is  not  the  natural  and  necessary 
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consequence  of  the  rightful  mining  of  coal,  but  of  the  want  of 
proper  care  in  disposing  of  the  refuse  product  of  the  mines. 
For  an  injury  resulting  from  the  want  of  care  an  action  will 
lie.  It  may  be  convenient  or  economical  for  the  coal-owner 
to  throw  the  refuse  of  his  mines  into  the  stream;  but  that  is 
not  enough.  He  is  bound  to  consider  the  rights  of  others. 
If  he  takes  the  risk  of  injuring  others  to  save  trouble  or  ex- 
pense for  himself,  he  makes  himself  liable  for  the  loss  his 
conduct  may  inflict  on  his  neighbors.  These  general  rules 
are  settled  by  a  multitude  of  cases. 

The  controversy  in  this  case  was  mainly  over  the  facts. 
The  plaintiff  alleged  that  the  defendant  company  used  the 
stream  called  Bear  creek  to  carry  away  large  quantities  of 
its  refuse,  and  that  this  was  brought  by  the  water  down  upon 
his  lands,  thereby  injuring  them,  and  greatly  impairing  their 
value.  The  defendant  denied  such  use  of  the  stream,  as- 
serted that  so  much  of  the  refuse  as  was  thrown  into  it  was 
thus  disposed  of  in  order  to  make  room  for  a  retaining  wall 
to  protect  the  culm-pile  from  ordinary  floods,  and  that  the 
deposit  of  refuse  on  the  plaintifi''s  land  was  the  work  of  an 
extraordinary  flood,  for  which  the  defendant  could  not  be 
lield  responsible.  These  were  questions  for  the  jury,  and  the 
evidence  relating  to  them  was  of  such  a  character  that  we  do 
not  see  how  it  could  have  been  withdrawn  from  the  jury. 
The  verdict  must  be  taken  as  establishing  the  facts  that  the 
defendant  did  put  large  quantities  of  refuse  into  the  stream, 
and  that  it  descended  upon  the  lands  of  the  plaintifi",  ***  and 
lodged  there.  Upon  these  facts  the  plaintiff  was  entitled  to 
recover  his  actual  loss. 

The  motive  with  which  an  unlawful  act  is  performed  is 
ordinarily  immaterial,  except  as  it  may  bear  upon  the  ques- 
tion of  the  plaintifi''8  right  to  exemplary  damages.  The 
learned  judge  of  the  court  below  did  not,  as  we  understand 
him,  submit  the  question  of  the  plaintifi''8  right  to  exemplary 
damages  to  the  jury,  but  instructed  them  that  the  measure 
of  the  plaintifl''s  loss,  and  consequently  of  his  damages,  was 
the  difference  in  the  rental  value  of  his  land  caused  by  the 
descent  of  the  refuse  upon  it.  This  was  the  correct  measure 
of  the  actual  damage  suffered  from  the  defendant's  act,  re- 
gardless of  the  motive  which  inspired  it,  unless  the  culm 
could  be  removed,  and  the  land  restored  to  its  original  con- 
dition, for  a  less  sum;  and  this  was  not  alleged. 

It  was  also  contended  upon  the  trial  that  if  it  be  conceded 
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that  refuse  was  thrown  into  the  stream,  and  carried  bj  it 
part  of  the  way  to  the  plaintifiF's  land,  yet,  as  the  evidence 
shows  that  it  was  washed  upon  the  land,  or  made  its  actual 
descent  from  its  last  resting-place  under  the  influence  of  an 
extraordinary  flood,  the  plaintifif's  loss  is  chargeable  to  an 
extraordinary  flood,  and  not  the  defendant's  act.  It  is  un- 
doubtedly true  that  no  liability  arises  from  the  loss  occasioned 
by  an  extraordinary  flood.  Such  flood  is  treated  as  the  act 
of  God,  for  which  no  action  lies.  If,  therefore,  the  evidence 
in  this  case  had  shown  the  exercise  of  proper  care  on  the 
part  of  the  defendant  to  protect  the  culm  from  the  action  of 
the  water,  and  that  an  extraordinary  flood,  overcoming  the 
precautions  employed,  had  swept  it  away,  the  rule  invoked 
would  be  applicable.  If,  on  the  other  hand,  the  evidence 
eatisfied  the  jury  that  the  defendant  had  thrown  the  culm 
into  the  stream  where  every  flood,  as  well  as  the  ordinary 
current,  would  act  upon  it,  and  carry  it  gradually  down  the 
stream,  the  fact  that  an  extraordinary  flood  quickened  its 
descent,  and  gave  the  final  impulse  that  lodged  it  on  the 
plaintifif's  land,  is  not  enough  to  bring  the  case  within  the 
rule.  Upon  the  latter  state  of  facts  the  extraordinary  flood  is 
not  an  unlooked-for  and  overpowering  force  invading  the 
defendant's  grounds,  and  sweeping  away  that  which  an  ordi- 
nary flood  would  not  reach,  but  a  force  co-operating  with  the 
negligence  of  the  defendant.  It  would,  upon  such  a  state 
of  facts,  add  its  energy  ***  to  the  defendant's  neglect,  and 
Bo  expedite  the  natural  process  of  descent  which  began  with 
the  defendant's  unlawful  act  of  throwing  the  refuse  into  the 
stream. 

Several  assignments  of  error  are  to  the  rejection  of  evidence 
offered  to  disprove  negligence.  This  was  a  competent  line  of 
evidence  if  the  offers  were  of  matter  that  was  competent. 
Whether  a  given  act  is  performed  in  a  prudent  and  proper 
manner  is  a  subject  upon  which  a  witness  qualified  to  speak 
may  express  an  opinion.  He  may  state  the  manner  of  the 
performance,  and  whether  the  precautions  taken  or  the  work 
done  were  reasonably  suflBcient  for  the  purpose  in  view.  But 
whether  a  line  of  conduct,  like  the  defendant's  management 
of  its  culm-pile,  is  negligent  or  careful  is  for  the  jury,  after 
the  facts  are  laid  before  them.  We  think,  also,'  that  so  far  as 
the  offers  related  to  particular  facts,  the  court  below  was  right 
in  holding  the  facts  irrelevant.  Thus  Womelsdorf  was  called 
AS  an  engineer,  and  an  offer  was  made  to  show  by  him  as  an 
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expert  witness  that  "  in  putting  up  these  walls,  and  doing  the 
work  that  we  did,  we  did  what  we  should  have  done;  I  mean 
to  say  that  we  did  it  in  a  skillful  and  workmanlike  manner^ 
well  calculated  to  produce  the  desired  efifect."  The  objection 
to  the  relevancy  of  this  offer  rested  on  the  fact  that  no  com- 
plaint was  made  about  the  manner  in  which  the  walls  were 
constructed.  The  walls  were  not  in  the  controversy.  The 
complaint  was  that  culm  and  refuse  had  been  thrown  in  the 
stream  by  the  defendant  in  large  quantities,  and  the  charac- 
ter of  the  walls  threw  no  light  upon  that  subject.  The  same 
objection  exists  to  the  offer  to  show  that  '*  the  unprecedented 
flood  of  1886  did  great  damage  to  the  defendant's  property, 
and  caused  the  mines  to  be  idle  for  three  weeks."  Thia 
tended  neither  to  deny  nor  excuse  the  acts  charged  against 
the  defendant,  and  was  rightly  held  to  be  irrelevant  matter. 
The  recovery  seems  to  us  to  be  large,  but  the  learned  judge 
of  the  court  below  could  not  have  been  of  this  opinion,  or  he 
would  have  set  aside  or  reduced  the  verdict. 

The  assignments  of  error  are  not  sustained,  and  the  judg- 
ment is  affirmed.  ____ 

Mining  Debris —Liabilitt  toil  Injury  Caused  bt. — ^If  a  coal-mining 
corporation  so  places  the  slack  and  refuse  from  its  mine  that  they  wash  dowa 
a  creek  and  cause  it  to  overflow  and  inundate  the  land  of  a  lower  owner,  and 
cover  parts  of  it  with  debris,  the  company  is  liable  for  any  injury  caused  him: 
Columbus  etc  Iron  Co.  v.  Tucker,  48  Ohio  St.  41, 29  Am.  St.  Rep.  528,  and  note. 
A  manfacturer  of  coke  from  coal  not  mined  on  his  own  land  is  liable  in  ac« 
tual  damages  to  a  lower  proprietor  for  the  pollution  of  a  stream  as  a  necessary 
incident  to  his  business:  Lentz  ▼.  Carnegie,  145  Pa.  St.  612;  27  Am.  St.  Rep.. 
717,  and  note;  Robb  r.  Carnegie,  145  Pa.  St.  324;  27  Am.  St.  Rep.  694,  and 
note.  See,  also,  the  note  to  Helfrich  r.  Catonsville  Water  Co^  28  Am.  St. 
Rep.  249.  The  debris  question  is  the  subject  of  the  monographic  not*  t» 
Mississippi  Mills  Co.  T.  Smith,  30  Am.  St  Bep.  651-557. 
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Commonwealth  v.  Edison  Eleotrio  Light  Co. 

[157  Pennsylvania.  State,  629.] 
Patent  Rights — Taxation  of. — The  capital  stock  of  a  corporation  issued 
for,  or  invested  in,  patents  or  patent  rights  is  not  subject  to  taxation 
under  state  laws. 

Appeal  from  a  tax  settlement.  Judgment  for  defendant, 
and  the  plaintiff  appealed. 

James  A.  Stranahan,  deputy  attorney  general^  and  W,  U. 
Henaely  attorney  general^  for  the  appellant. 

M.  E.  Olmsted  and  Samuel  B.  Huey,  for  the  appellee. 

•'•  Green,  J.  The  fourth  finding  of  fact  by  the  learned 
court  below,  which  is  fully  sustained  by  the  testimony,  de- 
clares that  thirty-five  thousand  dollars  in  cash  and  three 
thousand  shares  of  stock  were  issued  and  paid  by  the  defend- 
ant company  to  the  Edison  Electric  Light  Company  of  New 
York  for  certain  rights  under  its  patents  within  the  city  of 
Philadelphia,  and  that  without  these  rights  the  defendant 
could  not  carry  on  its  business  and  furnish  electric  light  to 
its  customers.  Also  that  "  in  consideration  for  said  cash  and 
stock  paid  to  the  Electric  Light  Company  of  New  York,  the 
defendant  did  not  receive  any  tangible  property  whatever,  but 
merely  certain  intangible  rights  or  licenses  under  said  letters 
patent."  Also  that  "  the  defendant  does  not  lease  from  any 
persons  from  whom  said  licenses  were  obtained  any  tangible 
property  whatever,  nor  does  it  have  in  its  possession  any  tan- 
gible property  belonging  to  said  persons." 

This  state  of  facts  brings  the  case  within  the  principle  that 
capital  stock  invested  in  patents  or  patent  rights  is  not  tax- 
able under  state  laws,  as  established  by  our  decisions  in  the 
cases  of  Commonwealth  v.  Westinghouse  Electric  Co.,  151  Pa. 
St.  265;  Commonwealth  ▼.  Westinghouse  Air  Brake  Co.,  151 
Pa.  St.  276;  and  Commonwealth  v.  Philadelphia  Co.,  157  Pa, 
St.  527,  in  which  the  opinion  has  just  been  filed. 

We  are  therefore  of  opinion  that  the  learned  court  belovr 
was  right  in  its  ruling. 

Judgment  afiSrmed.  ___^ 

Taxation  or  Patent  Rights,  and  Patented  Articles. — Aa  Is  shown 
by  the  principal  case,  the  rule  is  well  established  in  Pennsylvania  that  the 
capital  stock  of  a  corporation  invested  in  patents,  or  patent  rights,  or  oapi« 
tal  stock  issued  for  patent  rights  merely,  and  not  for  tangible  property,  or 
goods  manufactured  under  such  rights,  is  not  taxable  by  the  state.     Tho 
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reason  for  the  rule  is  that  such  taxation  would  involve  a  property  right 
which  depends  for  its  existence  exclusively  upon  the  federal  constitutioa 
and  acts  of  Congress.  The  question  was  first  brought  directly  to  the  atten- 
tioo  of  the  supreme  court  of  that  state  in  the  case  of  Commonwealth  v.  West- 
inghouat  Electric  etc  Co.,  151  Pa.  St.  265,  in  which  it  was  decided  in  the 
lower  court  that  any  portion  of  the  capital  stock  of  a  corporation  invested 
in  either  an  assignment  or  a  grant  of  a  patent  right  could  not  be  taxed  by 
the  state.  This  point  was  affirmed  on  appeal  without  any  further  attention 
to  the  subject  than  to  say  that  "part  of  its  capital  stock  is  invested  in 
patent  rights,  and  that  it  is  not  taxable  upon  that  part  is  so  clearly  and 
forcibly  shown  by  the  learned  court  below  as  to  render  further  discusaiou  of 
that  subject  undesirable."  In  delivering  the  opinion  of  the  lower  court  re- 
ferred to,  McPherson,  J.,  said:  "We  also  hold  that  so  much  of  its  capital 
stock  as  is  invested  in  patent  rights  granted  by  the  United  States  is  not  tax- 
able by  the  state.  As  we  understand  the  evidence,  these  patent  rights  were 
either  originally  issued,  or  have  been  directly  assigned,  to  the  defeiidaut; 
and  it  therefore  stands  in  the  same  position  as  an  original  patentee.  The 
case  presents  a  question  of  great  importance,  which  has  not  been  decided  by 
any  court  of  last  resort,  so  far  as  we  are  aware,  and  which  deserves,  and  has 
received,  our  careful  consideration.  The  property  in  every  patented  inven- 
tion has  two  elements:  1.  The  right  to  practice  the  invention;  and  2.  The 
monopoly  of  sale,  use,  and  manufacture  in  favor  of  the  inventor.  Each  of 
these  elements  is  property.  Each  may  be  dealt  with  as  property  by  the 
owner,  and  to  some  extent  may  be  dealt  with  separately  if  he  chooses.  This 
right  may  be  transferred  by  three  different  forms  of  conveyance,  namely, 
assignment,  grant,  or  license,  each  having  a  well-defined  technical  meaning, 
and  each  operating  only  upon  its  appropriate  subject  matter.  Neither  has 
any  necessary  connection  with  the  tangible  patented  article,  and  with  this 
we  have  no  present  concern;  the  subject  now  involved  is  the  right  in  its 
twofold  aspect.  An  assignment  then  operates  upon  both  elements  above 
referred  to,  upon  the  invention,  and  also  upon  the  monopoly,  and  cannot 
transfer  either  separately.  It  must  convey  the  entire  interest  of  the 
patentee,  or  an  undivided  part  thereof,  and  must  embrace  the  whole  United 
States.  A  grant  di£Fers  from  an  assignment  only  in  the  fact  that  the  area 
within  which  it  operates  is  confined,  and  must  be  less  than  the  whole  United 
States.  In  these  two  forms  of  transfer  it  is  plain  that  the  specially  valuable 
element  of  the  patent,  namely,  the  monopoly,  the  right  to  exclude  others 
from  making,  using,  or  selling  the  patented  article  or  process,  is  directly  con- 
veyed by  the  patentee,  and  passes  completely  to  the  assignee  or  grantee, 
who  may  thereafter  protect  his  rights  by  suit  in  his  own  name.  It  is  plain 
also  that  this  right  to  exclude  rests  upon  the  federal  constitution  and  the 
acts  of  Congress.  Whenever,  therefore,  it  appears  that  the  capital  stock  of  a 
Pennsylvania  corporation  has  been  invested  in  either  an  assignment  or  a  grant 
of  a  patent  right,  in  our  opinion,  the  state  must  be  forbidden  to  tax  such  stock. 
The  learned  judge  then  pointed  out  the  difiference  between  a  grant  or  as- 
signment of  a  patent  right,  and  a  license  to  manufacture  and  sell  therenn- 
der;  and  after  citing  California  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  I,  to 
show  that  franchises  granted  by  Congress  cannot  be  taxed  by  a  state,  he 
proceeded  to  say  that  "  While  a  patent  right  may  not  be  a  franchise  in  the 
strict  sense  of  that  word,  it  certainly  resembles  it  in  being  a  privilege  which 
concerns,  and  is  intended  to  benefit,  the  public,  and  which  depends  for  exist* 
ence  and  preservation  upon  the  government  which  confers  it.  Such  a  right 
granted  by  Congress  would  be  exposed  to  serious  danger  if  every  state  could 
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tax  it  at  will,  either  directly  or  by  means  of  a  tax  upon  capital  stock.  In  Penn* 
sylvania  it  could  be  reached  without  difficulty  by  exercising  a  legidlativd 
power  to  classify  subjecta  of  taxation.  Suppose  a  taxing  statute  to  put  to* 
gether  in  one  class  all  corporations  whose  capital  stock  was  invested  either 
in  whole  or  in  part  in  patents  granted  by  the  Uuited  States,  and  to  tax 
them  at  a  different  rate  from  all  other  corporations.  If  this  would  be  con> 
stitational,  the  class  first  named  might  be  destroyed.  In  conclusion  we  de« 
sire  to  say  that  it  has  not  been  necessary  to  consider  or  determine  the  power 
of  the  state  to  tax  tangible  articles  manufactured  nnder  a  patent  right,  or 
to  restrict  the  sale,  or  to  regulate  the  nse,  of  such  articles  in  the  exercise  of 
the  police  power:  Patterson  v.  Kentucky,  97  U.  S.  501.  The  point  decided 
is  that  the  state  may  not  tax  capital  stock  invested  in  any  form  of  the  intan« 
gible  right." 

The  subsequent  Pennsylvania  cases  involving  this  question  have  been  de« 
cided  upon  the  authority  of  Commonwealth  ▼.  WeatingJiause  Electric  Co.,  151 
Pa.  St.  2G5,  just  quoted  from,  without  any  further  examination  or  consid- 
eration of  the  principles  involved:  Commonwealth  v.  Westinghouse  Air  Braka 
Co.,  151  Pa.  St.  276;  Commonwealth  t.  Philadelphia  Co.,  157  Pa.  St.  527j 
Commonwealth  v.  Edison  etc.  Co.,  157  Pa.  529.  The  only  other  case  found 
bearing  directly  upon  the  question  is  that  of  People  v.  Campbell,  138  N.  Y* 
643.  It  maintains  a  doctrine  directly  contrary  to  the  cases  above  cited.  The 
New  York  case  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
state  controller  in  imposing  a  tax  upon  the  relator,  the  Edison  Electric  Light 
Company,  a  domestic  corporation,  under  the  Corporation  Tax  Act.  The  en« 
tire  capital  stock  of  the  relator  was  originally  invested  in  patent  rights. 
Corporations  were  formed  in  New  York  and  other  states,  to  whom  the  rela- 
tor granted  the  right  to  iise  these  patents,  receiving  in  compensation  stock 
in  such  corporations.  It  was  decided  that  as  to  so  much  of  such  stock  as  was 
in  corporations  organized  in  New  York,  it  was  the  capital  of  the  relator  em« 
ployed  in  that  state,  and  as  such  was  a  basis  of  taxation,  but  that  the  stock 
in  corporations  of  other  states  was  capital  employed  outside  the  state,  and 
not  taxable.  It  was  also  claimed  in  that  case  that  the  relator  held  bonds  of 
foreign  corporations,  issued  to  it  in  payment  for  patent  rights  granted,  and 
on  this  question  it  was  determined  that  so  much  of  relator's  capital  as  was 
invested  in  these  bonds  was  a  basis  of  taxation  under  the  statute.  In  de« 
livering  the  opinion  of  the  court  Earl,  J.,  said:  *'It  is  sufficiently  accurate 
for  the  purpose  now  in  hand  to  say  that  the  entire  capital  of  the  relator  was 
originally  invested  in  patent  rights.  Corporations  were  formed  in  various 
cities  of  this  state,  and  to  a  large  extent  in  cities  outside  of  the  state,  to  use 
these  patents,  and  to  those  corporations  the  relator  granted  the  right  to  use 
the  patents,  and  in  compensation  for  such  grants  it  received  stock  of  such 
corporations,  and  during  the  year  1891  it  held  such  stocks,  and  received  the 
dividends  declared  thereon.  As  to  so  much  of  said  stocks  as  was  in  corpora- 
tions organized  in  this  state,  it  cannot  be  doubted  that  its  capital  was  em- 
ployed in  this  state.  So  much  of  its  capital,  to  wit,  its  patents,  as  was  used 
to  purchase  such  stocks  was  employed  for  that  purpose,  and  was  thus  used 
for  the  business  of  the  relator.  The  stocks  existed  within  this  state,  and 
were  kept  and  held  to  produce  revenue  here,  and  hence  in  every  sense  wer« 
employed  within  this  state.  They  took  the  place,  as  a  portion  of  the  rela* 
tor's  capital,  of  the  patent  rights  transferred  in  payment  for  them.  The 
stocks  which  the  relator  took  in  companies  organized  outside  of  this  state 
stood  for  so  much  of  the  relator's  capital  invested  outside  of  the  state.  It 
took  a  portion  of  its  capital,  to  wit,  a  portion  of  its  patent  rights,  and  em- 
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ployed  it  outside  the  state  to  purchase  those  stocks.  Its  property  in  those 
corporations,  represented  by  its  shares  of  stock,  was  outside  of  this  state^ 
and  was  in  no  sense  employed  here.  Those  stocks  had  no  situ$  here,  and 
were  not  taxable  here  under  any  system  of  taxation  which  ever  existed  in 
this  state.  To  make  such  capital  a  basis  for  taxation  it  must  have  been  em- 
ployed within  this  state."  ....  "It  is  said  in  this  record,  although  not 
distinctly  shown,  that  the  relator  also  held  bonds  of  foreign  corporations, 
issned  to  it  in  payment  for  patent  rights  granted.  We  think  that  so  mach 
of  the  capital  aa  was  invested  in  such  bonds  was  a  basis  of  taxation  here  nn< 
der  the  act.  Those  bonds  were  presumably  held  at  its  office  in  this  state, 
and  such  bonds,  as  well  as  all  choses  in  action,  nnless  kept,  employed,  or 
used  outside  of  the  state,  have  their  situs  at  the  domicile  of  the  owner,  The 
bonds  took  the  place  of  the  patent  rights  granted  for  their  purchase.  They 
were  kept  and  held  here  to  earn  revenue  for  the  relator,  and  they  were,  in  a 
proper  sense,  employed  here  for  that  purpose":  People  v.  Campbell,  138  N.  Y. 
643,  545-547. 

Taxation  of  Patented  AHicle$. — The  rights  conferred  by  the  patent  lawi 
of  the  United  States  to  inventors  to  sell  their  inventions  and  discoveriea 
does  not  take  the  tangible  property  in  which  the  invention  or  discovery  may 
be  exhibited  or  carried  into  effect  from  the  operation  of  the  tax  or  license 
laws  of  the  state:  Webber  v.  Virginia,  103  U.  S.  344;  Patterson  v.  Kentucky, 
97  U.  S.  601.  On  the  same  principle  capital  stock  issned  by  a  corporation  in 
consideration  of  a  license  granting  to  it  the  exclusive  right  to  use  and  sell 
patented  appliances  within  certain  territory,  the  appliances  for  such  use  and 
sale  to  be  furnished  to  it  by  the  licensor  at  regular  prices  is  not  an  invest- 
ment  in  patent  rights  exempt  from  taxation  by  the  state:  Commonwealth  v. 
Central  etc.  Tel  Co.,  145  Pa.  St.  121;  27  Am.  St.  Rep.  677;  Commonwealth 
T.  Edison  Electric  Light  Co.,  145  Pa.  St.  131;  27  Am.  St.  Rep.  683;  Com- 
monwealth V.  Philadelphia  Co.,  145  Pa.  St.  142;  Commonwealth  v.  Brush 
Electric  Light  Co.,  145  Pa.  St.  147.  In  Commonwealth  Central  etc  Tel. 
Co.,  145  Pa.  St.  121,  27  Am.  St.  Rep.  677,  it  appeared  that  in  con. 
aideration  of  a  part  of  the  capital  stock  of  a  telephone  corporation,  the 
owner  of  patents  for  telephones  agreed  with  the  corporation  that  it  should 
have  the  exclusive  right  for  a  term  of  years  to  use  such  telephones  within 
certain  territory,  the  instruments  so  used  to  be  furnished  by,  and  to  remain 
the  property  of,  the  patentee,  the  corporation  paying  a  certain  rental  for 
their  use,  and  it  was  held,  that  aa  the  contract  did  not  transfer  to  the  tele- 
phone corporation  the  ownership  of  any  interest  in  the  patent,  but  simply 
the  right  to  use  as  lessee  the  instruments  manufactured  thereunder,  the 
stock  paid  under  the  contract  was  not  an  investment  in  patent  rights,  and 
not  exempt,  under  the  laws  of  the  United  States,  from  taxation  by  the  state. 
In  the  subsequent  case  of  CommonweaWi  v.  Edison  Electric  LiglU  Co.,  145  Pa. 
St.  131,  27  Am.  St.  Rep.  683,  involving  the  same  question  the  court  said: 
"  Whether  the  tangible  property,  that  is,  the  machines  or  appliances  made 
and  ready  for  nse,  is,  in  the  hands  of  the  makers,  of  Tenders,  lessees,  or 
lioensees  can  make  no  difference.  Such  property  is  not  a  patent  right,  but 
the  visible  tangible  fruit  of  the  right  secured  by  the  patent  which  passes 
to  a  purchaser  or  lessee  in  precisely  the  same  way  that  any  other  mann- 
factnred  articles  pass  from  the  maker  to  the  buyer  or  lessee,"  and  capital 
stock  issued  by  a  corporation  in  consideration  of  the  exclusive  right  to  nse 
such  patented  appliances,  is  not  an  investment  in  patent  rights,  and  is  taxable 
by  the  state.  In  the  subsequent  case  of  Commonwealth  v.  Philadelphia  Co*, 
145  Pa.  St  142,  the  oonrt  said:  *'  The  question  raised  on  these  facts  is  whethei 
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the  stock  osed,  instead  of  money,  to  pay  for  the  right  to  nse  by  themselyei, 
their  lessees,  or  vendees,  the  mannfactared  apparatus  made  under  pro- 
tection  of  the  enumerated  patents,  in  the  oonnty  of  Allegheny  was  invested 
in  patent  rights,  and  therefore  exempt  from  the  capital  stock  tax  imposed 
by  the  commonwealth.  It  will  be  seen,  by  reference  to  the  contract  and 
findings  of  the  court  below,  that  the  subject  matter  of  the  sale  or  license  by 
Westinghonse  was  not  his  patents,  but  his  machines  or  apparatus,  manufac- 
tured and  ready  for  the  trade.  He  did  not  sell  his  right  as  an  inventor, 
but  his  goods  as  a  manufacturer  and  owner,  finished  and  ready  for  use. 
True  he  agreed  to  sell  to  no  one  else  in  the  county,  and  to  allow  the  company 
to  control  the  sale;  within  the  county  lines,  just  as  a  manufacturer  of  a 
particular  brand  of  cloth  or  leather  might  agree  to  do  with  a  customer  in 
the  same  county  who  wished  to  control  the  trade  therein;  but  this  was  an 
agreement  and  nothing  more."  It  was  not  an  investment  in  patent  rights, 
but  in  the  tangible  property  or  fmita  of  such  rights,  and  aa  moh  the  oapi* 
til  atook  Uuu  laTMttd  it  rabjcet  to  taxation  by  tho  state. 
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SOUTH  CAROLINA. 


State  v.  Breweh. 

[88  SoviH  Carolina,  263.] 
CanmrAZi  Law— Pcnishment  or  Onb  Convicted  o»  Bastardy.— Under 
the  statutes  of  South  Carolina,  one  who  has  been  convicted  of  bastardy, 
and  f aihi  or  refuses  to  enter  into  the  necessary  recognizance  for  the  sup* 
port  of  his  bastard  child,  may,  after  execution  against  his  property  ha» 
been  returned  wholly  or  partially  unsatisfied,  be  arrested  under  a  writ 
of  capias  ad  $ath/aeiendum  and  committed  to  jail,  subject,  however,  to 
the  privileges  accorded  to  insolvent  debtors  arrested  under  a  similar 
writ. 

OOMSTITUTIONAL  LaW— ImPEISONMENT  TOR  NONPAYMENT  OF  PENALTY.— A 

constitutional  inhibition  against  imprisonment  for  debt  is  not  violated 
by  the  imprisonment  of  one  who,  after  bis  conviction  on  a  charge  of 
bastardy,  has  failed  to  pay  the  penalty  imposed  by  virtue  of  the  pro« 
Tbions  of  a  statute,  regulating  prosecutions  for  that  offense  and  ex* 
pressly  enabling  persons  so  imprisoned  to  avail  themselves  of  thtt 
privileges  of  insolvent  debtors. 

Ck>H8TITCTI0NAL     LaW — IMPRISONMENT    TOR     NONPAYMENT    OV    FiNB.— A 

judgment  in  a  bastardy  proceeding,  which  directs  that,  upon  default  ia 
giving  the  required  recognizance,  execution  do  issue  as  for  a  penalty  of 
twenty-five  dollars  annually,  and  that  the  defendant  be  confined  on  ex* 
eoution  in  the  jail  in  case  the  execution  be  returned  nulla  bona  as  in  » 
capias  ad  satis/aciendum,  until  he  shall  pay  twenty-five  dollars  and  tha 
eosts,  is  not  open  to  the  objection,  that  the  defendant  is  thereby  ordered 
to  perform  what  may  be  an  impossible  act,  and  thus  be  subjected  to  per* 
petual  imprisonment.  Such  a  judgment  does  not  purport  to  deny  him 
the  privilege  accorded  by  the  statute  of  procuring  bis  release  in  tha 
same  manner  as  other  insolvent  debtors. 

W.  A.  Brewer,  upon  his  conviction  under  the  Bastardy  Act^ 
was  sentenced  as  follows:  *'  The  sentence  of  the  court  is,  that 
the  defendant,  Rainey  Brunson,  be  required  to  execute  a 
boiul,  with  two  sufficient  sureties,  in  the  sum  of  three  hun- 
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dred  dollars,  with  condition  to  pay  twenty-five  dollars  annu- 
ally for  the  support  of  the  male  bastard  child  of  Theny 
Campbell.  If  the  said  defendant  fail  to  give  said  bond,  that 
execution  do  issue  as  for  a  penalty  for  twenty-five  dollars 
annually,  and  that  he  be  confined  on  execution  in  the  jail  in 
case  the  execution  bfe  returned  nulla  bonay  as  in  a  capias  ad 
mtisfaciendum,  until  he  shall  pay  twenty-five  dollars  and  the 
costs,  and  thereafter,  each  year,  to  be  subject  to  arrest  under 
said  execution,  in  like  event,  until  he  shall  pay  for  the  sup- 
port of  said  child  twenty-five  dollars  annually  for  the  support 
of  said  child  for  the  period  of  twelve  years."  He  thereupon 
appealed. 

Prince  and  Stevenson^  for  Brewer. 

Ferd  D.  Bryant,  for  Brunson. 

Johnson,  solicitor  for  the  state,  in  both  cases. 

365  McIvEB,  J.  These  two  cases,  involving  practically  tne 
same  question,  were  heard  and  will  be  considered  together. 
That  question  is,  whether  a  person  who  has  been  convicted  of 
bastardy,  who  fails  or  refuses  to  enter  into  the  recognizance, 
as  required  by  law,  for  the  support  of  his  bastard  child,  can, 
after  execution  against  his  property  has  been  returned  wholly 
or  partially  unsatisfied,  be  arrested  under  a  writ  of  capias  ad 
satisfaciendum  and  committed  to  jail,  subject,  however,  to  the 
privileges  accorded  to  insolvent  debtors  arrested  under  a  simi. 
lar  writ. 

A  brief  examination  of  the  statutory  provisions  on  this  sub- 
ject will  show  that  this  question  must  be  answered  in  the 
affirmative.  Section  1579  of  the  General  Statutes  provides 
that  where  a  woman  has  been  delivered  of  a  bastard  child, 
and  she,  on  oath  before  a  trial  justice,  declares  who  is  the 
father  of  such  child,  "it  shall  be  the  duty  of  such  trial  jus- 
tice to  issue  a  warrant  to  apprehend  and  bring  before  him,  or 
some  other  trial  justice,  the  person  so  accused,  who  shall  be 
required  to  enter  into  a  recognizance,"  as  prescribed  by  that 
section,  conditioned  for  the  support  of  such  child  for  the  period 
fixed  by  the  section.  If,  however,  the  person  so  accused  shall 
deny  that  he  is  the  father  of  such  child,  then  section  1582  pro- 
vides that  "a  jury  shall  be  charged,  in  the  court  of  sessions, 
to  try  the  question  whether  the  accused  is,  or  is  not,  the  father 
of  such  child  or  children;  and,  on  his  acquittal,  he  shall  be 
discharged;  or,  if  convicted,  he  shall  be  required  to  give  the 
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eecurity  or  recognizance  hereinbefore  required;  and,  in  default 
thereof,  shall  be  liable  to  execution,  as  are  defendants  con- 
Ticted  of  misdemeanors." 

Then  turning  to  section  2661,  we  find  that  where  a  person 
BO  convicted  shall  fail  to  pay  the  fine  imposed,  together  with 
the  costs  of  prosecution,  "then  a  writ,  in  the  nature  of  an 
execution,  shall  issue,  by  virtue  of  which  the  sheriff,  or  his 
deputy,  shall  sell  (in  the  same  manner  as  property  is  sold 
under  execution  in  civil  cases)  so  much  of  the  offender's 
estate,  real  or  **•  personal,  as  may  be  necessary  to  satisfy 
the  fine,"  etc.  The  next  section  (2662)  provides:  "If  the 
eheriff,  or  his  deputy,  return,  on  oath,  that  such  offender 
refused  to  pay,  or  has  not  any  property,  or  not  suflBcient 
thereon  to  levy,  then  a  writ  of  capias  ad  satisfaciendum  shall 
issue,  whereby  he  shall  be  committed  to  the  common  jail, 
until  the  forfeiture,  costs,  and  charges  shall  be  satisfied — enti- 
tled, however,  to  the  privilege  of  insolvent  debtors,"  which 
privilege,  and  how  it  is  to  be  obtained,  is  fully  set  forth  in 
chapter  96  of  the  General  Statutes. 

These  statutory  provisions  clearly  show  that  the  judgments 
rendered  in  these  two  cases  were  fully  warranted  by  the  law 
as  it  is  written,  It  is  claimed,  however,  that  this  court  has, 
in  two  cases,  held  that  a  person  convicted  of  bastardy  cannot 
be  imprisoned,  either  as  a  punishment  for  that  offense,  or  as 
a  means  of  enforcing  the  giving  of  the  required  recognizance. 
The  first  case  is  State  v.  Glenn^  14  S.  C.  118.  Outside  of  the 
question  of  jurisdiction,  which  was  elaborately  considered, 
but  which  has  no  application  to  this  case,  the  only  question 
there  presented  was  "whether  the  judgment  of  the  court  of 
general  sessions,  appealed  from,  is  in  conformity  with  law." 
All  that  is  said  upon  that  question  will  be  found  in  the  last 
paragraph  of  the  opinion,  on  page  134,  and  is  in  these  words: 
"The  sentence  of  the  general  sessions  was  not  conformable  to 
law.  The  statute  provides  that,  on  conviction  for  bastardy, 
the  defendant  shall  be  required  to  give  the  security  or  recog- 
nizance hereinbefore  provided,  and  on  default  thereof  shall 
be  liable  to  execution  as  are  defendants  convicted  of  miide- 
meanors.  The  sentence  in  the  present  case  was  *  that  defend- 
ant, Abraham  Glenn,  give  bond  in  the  sum  of  three  hundred 
dollars,  for  the  maintenance  of  the  child  until  it  reaches  the 
age  of  twelve  years,  and  in  default  thereof  be  imprisoned  in 
the  county  jail  for  the  period  of  six  months,  and  execution 
issue  against  defendant's  property.*    The  statute  confers  no 
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authority  to  impose  punishment  for  a  fixed  period,  or  in  the 
nature  of  alternative  punishment."  That  case,  therefore,  does 
rot  touch  the  question  at  present  under  consideration,  but 
cimply  decides  that  imprisonment  as  a  punishment  for  the 
offense  of  bastardy  cannot  **''  be  imposed  for  a  fixed  period 
or  as  an  alternative  punishment;  and  in  that  we  fully  concur. 

But  imprisonment  as  a  punishment  for  crime  and  imprison- 
ment under  a  writ  of  capias  ad  satisfaciendum,  from  which  a 
party  may  at  once  relieve  himself  by  exercising  the  privilege 
accorded  to  him  by  the  statute,  are  two  very  diflFerent  things. 
One  is  resorted  to  as  a  means  of  punishing  an  offense,  while 
the  other  is  for  no  such  purpose,  but  simply  for  the  purpose  of 
oompelling  the  party  arrested  under  a  capias  ad  satisfaciendum 
to  apply  his  property  to  the  payment  of  the  penalty  imposed 
upon  him  for  the  breach  of  the  criminal  law.  Indeed,  if 
Olenn's  case  has  any  application  at  all  to  the  present  case  it 
rather  recognizes  the  view  which  we  have  adopted  than  other- 
wise; for  that  case  plainly  implies  that  a  defendant  convicted 
of  bastardy,  who  fails  to  give  the  required  recognizance,  shall 
be  liable  to  execution  as  are  defendants  convicted  of  misde- 
meanors, which,  as  we  have  seen,  means  liable  to  arrest  under 
a  capias  ad  satisfaciendum,  in  the  event  of  a  return  of  the  ex- 
ecution ngainst  property  unsatisfied  in  whole  or  in  part. 

The  other  case  relied  on  is  State  v.  Quick,  25  S.  C.  110. 
But  in  that  case  the  judgment  was  that  the  defendant  be 
conjmitted  to  prison,  "  there  to  remain  until  he  shall  enter 
into  recognizance"  for  the  support  of  the  child  as  the  law  pre- 
scribes, "and  in  default  of  defendant  giving  said  recognizance, 
that  execution  for  the  said  amount  and  for  the  costs  do  issue 
against  the  property  of  the  said  defendant  as  in  case  of  de- 
fendants convicted  of  misdemeanors,"  and  the  only  questioa 
made  by  the  appeal  was  whether  there  was  error  *'in  impos- 
ing the  punishment  for  imprisonment  in  default  of  defendant 
entering  into  recognizance  for  the  support  of  the  child  ";  and 
no  question  was  raised  or  considered  as  to  the  kind  of  execu- 
tion which  might  be  issued  against  the  defendant  in  such  a 
case,  or  as  to  the  mode  of  enforcing  the  same;  but  the  court 
simply  held  that  there  was  no  law  authorizing  the  imposition 
of  punishment  by  imprisonment  upon  a  person  convicted  of 
bastardy.  That  case,  therefore,  clearly  has  no  application  to 
the  question  under  consideration. 

Again,  it  is  urged  that  proceedings  in  a  case  of  bastardy 
are  civil  rather  than  criminal  in  their  nature,  and  the  amount 
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«68  ivjiich  the  defendant,  upon  conviction,  is  required  to  pay 
is  a  debt  for  the  nonpayment  of  which  a  party  cannot  be 
imprisoned  without  violating  section  20  of  article  1  of  the 
constitution  of  this  state,  which  declares  that  "no  person 
shall  be  imprisoned  for  debt  except  in  cases  of  fraud." 
While  it  is  true  that  the  counsel  for  the  appellant,  Brewer, 
has  cited  cases  from  other  states  which  seem  to  support  the 
view  that  bastardy  proceedings  are  civil  rather  than  criminal 
in  their  nature,  yet  we  think  that  the  question  must  be  de- 
termined by  the  provisions  of  the  constitution  and  statutes  of 
this  state.  So  considered,  it  is  clear  to  our  minds  that  such 
proceedings  are  of  a  criminal,  and  not  of  a  civil,  nature.  By 
section  1  of  article  4  of  the  constitution  of  this  state  the  court 
of  general  sessions  is  vested  with  criminal  jurisdiction  only, 
and,  as  our  statute  (section  1582  of  the  General  Statutes) 
expressly  requires  that  the  issue  in  such  cases  shall  be  tried 
in  that  court,  it  would  seem  to  be  conclusive  that  the  legis- 
lature intended  to  make  the  offense  of  bastardy  a  criminal 
ofifense.  And  as  a  further  indication  of  such  intention,  the 
proceeding  is  commenced  just  like  other  criminal  cases  by 
the  issue  of  a  warrant  to  apprehend  the  party  charged  (sec- 
tion 1579),  and  the  use  of  the  words  "accused,"  "acquitted," 
"convicted,"  in  section  1582,  followed  by  the  provision  in  the 
same  section  that,  upon  conviction,  the  accused  shall  be  liable 
to  execution  as  are  defendants  convicted  of  misdemeanors, 
all  point  to  the  same  conclusion.  Accordingly  the  unbroken 
practice  has  always  been  to  treat  a  charge  of  bastardy  as  & 
criminal  offense,  for  which  the  accused  is  indicted  and  tried 
in  the  court  of  sessions,  just  as  in  the  case  of  other  misde- 
meanors. Hence  whatever  may  be  the  view  taken  in  other 
states,  where  they  may  have  diflFerent  statutes  and  different 
rules  of  practice,  we  cannot  doubt  that,  in  this  state,  a  charge 
of  bastardy  must  be,  as  it  has  always  been,  regarded  as  a 
criminal  proceeding,  instituted  not  for  the  purpose  of  recover- 
ing or  enforcing  the  payment  of  a  debt,  but  for  the  purposo 
of  subjecting  the  party  charged  to  the  penalty  imposed  by 
statute  for  a  violation  of  the  law. 

So,  regarding  a  proceeding  in  a  case  of  bastardy,  we  think 
it  clear  that  the  penalty  which  one  convicted  of  that  oflFenso 
**•  incurs  cannot  be  regarded  as  a  "debt,**  in  the  sense  of 
that  term  as  used  in  section  20,  article  1,  of  the  constitution: 
See  the  authorities  collected  in  5  Am.  &  Eng.  Ency.  of  Law, 
143  et  seq.,  as  well  as  in  volume  10  of  the  same  Yaluabl» 
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work,  at  page  212  et  seq.  In  the  case  of  State  v.  5/ac«,  5 
Md.  337,  where  it  was  held  that  a  fine  imposed  for  the 
violation  of  a  statute  is  not  a  "debt,"  within  the  constitu- 
tional provision  forbidding  imprisonment  for  debt,  the  court 
eaid,  substantially,  that  the  constitution  ought  to  receive  a 
common-sense  interpretation — that  is  to  say,  the  sense  in 
which  it  was  understood  by  those  who  adopted  it;  and,  if  it 
be  so  construed,  the  term  "  debt "  is  to  be  understood  as  an 
obligation  arising  otherwise  than  from  the  sentence  of  a  court 
for  the  breach  of  the  public  peace  or  commission  of  other 
crime.  The  people  who  adopted  it  evidently  so  understood 
it.  *'  They  regarded  it,  as  it  was  intended,  a  protection  to  the 
unfortunate  J  and  not  an  immunity  to  the  criminal"  (Italics 
ours.)  This,  we  think,  is  the  true  view  of  the  matter.  And 
80  it  was  held  in  the  case  of  In  re  Wheeler,  34  Kan.  96,  that 
the  charge  against  the  father  of  a  bastard  child  for  its  main- 
tenance is  not  a  debt  within  the  terms  of  the  constitutional 
provision  forbidding  imprisonment  for  debt  except  in  cases  of 
fraud:  To  same  effect  see  Musser  v.  Stewart,  21  Ohio  St.  353, 
and  Ex  parte  Cottrell,  13  Neb.  193.  See,  also,  Ex  parte  Rohin- 
■ton,  27  Tex.  App.  628;  11  Am.  St.  Rep.  207. 

We  are  of  opinion,  therefore,  that  the  judgments  rendered 
in  these  two  cases  are  not  in  violation  of  the  constitution. 

In  Brunson's  case  it  is  further  urged  that  the  judgment  ren- 
dered does  not  conform  to  the  provisions  of  the  act,  inasmuch 
as  it  directs  that  upon  default  in  giving  the  required  recog- 
nizance "execution  do  issue  as  for  a  penalty  for  twenty-five 
dollars  annually,  and  that  he  be  confined  on  execution  in  the 
jail"  until  he  performs  what  may  be  an  impossible  act,  and 
thus  be  subjected  to  perpetual  imprisonment.  But  this  posi- 
tion ignores  the  words  which  follow  immediately  after  the 
words  quoted  from  the  judgment,  viz.,  "  in  case  the  execution 
be  returned  nulla  bona,  as  in  a  capias  ad  satisfaciendum"; 
and,  when  this  omission  is  supplied,  it  seems  to  us  that  the 
judgnjent,  properly  construed,  means  the  same  thing  as  that 
rendered  in  *'®  Brewer's  case — that  is  to  say,  if  the  defend- 
ant fails  to  give  the  required  recognizance,  and  the  execution 
against  his  property  which  the  statute  requires  to  be  first 
issued  shall  be  returned  unsatisfied,  in  whole  or  in  part,  then 
the  defendant  shall  be  arrested  under  a  capias  ad  satisfacien- 
dum, when,  under  the  statute,  he  may  avail  himself  of  the 
privileges  accorded  to  insolvent  debtors.  While,  therefore, 
the  judgment  rendered  in  Brunson's  case  is  not  so  full  and 
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explicit  as  that  rendered  in  Brewer's  case,  yet  they  substari' 
tially  mean  the  same  thing,  and  the  objection  taken  in  ^run- 
son's  case  is  not,  therefore,  well  founjled. 

The  judgment  of  this  court  is,  that  the  judgment  of  the- 
circuit  court  in  each  of  the  cases  above  stated  be  affirmed. 

What  Statutes  Violate  Prohibitions  Agrainst  Imprisonment  for  Debt.. 

i.  Debt,  Meaning  of,  as  Used  in  Constitutional  Prohibitions  Against  Imprison- 
ment/or Debt — In  State  v.  Mace,  5  Md.  337,  it  was  said  that  the  word  •'  debt," 
aa  used  in  constitutional  or  statutory  prohibtions  against  "  imprisonment  for 
debt,"  means  an  obligation  arising  otherwise  than  from  a  breach  of  the  peace 
or  a  crime.  This  definition,  however,  is  somewhat  imperfect,  and,  for  the 
purposes  of  the  present  note,  the  doctrine  deducible  from  the  adjudged  cases* 
on  this  subject  may  be  stated  thus:  These  prohibitions  include  all  contractual 
obligations,  but  not  those  of  a  penal  or  quasi-penal  character.  In  other  words^ 
they  afford  no  protection  to  a  defendant  who  has  committed  a  crime,  a  tort, 
or  a  contempt  of  court. 

t.  That  Debts  Arising  from  Contract  Fall  Within  the  Statutory  ProJubilion  i» 
undisputed,  and  it  will  therefore  be  sufficient  to  cite  a  few  cases  in  which 
this  doctrine  is  explicitly  announced:  In  re  Wheeler,  34  Kan.  96;  Loxoer  v. 
Wallick,  25  Ind.  68;  Rich  T.  Peo-ple,  66  111.  513;  Kennedy  v.  People^  122  IIU 
649;  Ex  parte  Hardy,  68  Ala.  303. 

As  that  which  is  prohibited  to  be  done  directly  cannot  be  accomplished 
by  indirection,  the  legislature  cannot  declare  the  mere  nonperformance  of  a 
contract  to  be  a  misdemeanor,  for  that  would  amount  to  an  attempt  to  legalize 
imprisonment  for  debt:  Stale  v.  Paini  Rock  etc.  Co.,  92  Tenn.  81;  36  Am.  St. 
Rep.  68.  In  Dean  v.  Smith,  23  Wis.  483,  99  Am.  Dec.  198,  which  was  an 
action  to  compel  an  account,  and  payment  of  an  alleged  excess  of  partner* 
ship  profits  in  the  defendant's  hands,  the  defendant  was  arrested  on  a  writ 
of  ne  exeat,  and  his  counsel  sought  to  have  the  writ  vacated  on  the  ground  that 
the  obligations  of  partners  to  each  other,  on  account  of  dealings  in  the  scope 
of  the  business,  necessarily  arise  out  of  contract,  that  the  action  was  simply 
one  to  ascertain  and  collect  a  debt,  and  that  under  such  circumstances  the 
arrest  was  unconstitutional.  The  court,  however,  held  that  the  writ  merely 
prevented  a  person  from  going  out  of  the  jurisdiction  of  the  court  until  he^ 
had  given  security  for  his  appearance,  and  was  not  imprisonment  for  debt, 
within  the  proper  meaning  of  the  words.  The  use  of  this  writ,  however, 
except  in  cases  where  the  departure  of  the  defendant  is  for  the  purpose  of 
evading  the  jurisdiction  of  the  court,  has  been  felt  to  be  scarcely  in  harmony 
with  the  spirit  of  the  constitutional  provision,  and  in  New  York  (and  per* 
haps  other  states)  all  controversy  on  the  subject  has  been  obviated  by  enact- 
ing that  "  the  writ  of  ne  exeat  is  abolished." 

S.  Exception  in  Cases  of  Fraud. — Many  of  the  constitutions  qualify  the  pro- 
hibition against  imprisonment  for  debt  by  words  which  deprive  a  fraudulent 
debtor  of  its  protection.  In  Moore  v.  Mullen,  77  N.  C.  328,  it  was  said  that 
the  clause  "except  in  cases  of  fraud "  is  intended  to  cover  not  merely  fraud' 
in  procuring  a  contract,  but  fraud  in  attempting  to  evade  performance,  as  hy 
eoncealing  property,  or  attempting  to  run  it  out  of  the  state,  or  makinsr  a. 
fraudulent  disposition  of  it."  So,  also,  in  Ex  parte  Clark,  20  N.  J.  L.  648, 
45  Am.  Dec.  394,  it  was  laid  down  that  "  whether  the  fraud  be  in  relating. 
to  the  time  and  manner  of  creating  a  debt,  or  to  subsequent  attempts  to  de*^ 
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feat  the  recovery  of  it  by  the  ordinary  process  of  the  law  can  make  no  dif- 
ference." That  was  a  case,  in  which  it  was  alleged  in  the  affidavit  upon 
which  execution  had  issued  against  the  defendant's  body  that  he  had  *'  unlaw- 
fully and  unjustly"  refused  to  apply  certain  money  in  a  third  person's  baud 
to  hia  use  to  the  payment  of  his  debt  to  the  plainti£  The  court  in  replying 
to  the  argument  of  counsel  that  such  conduct  was  not  fraudulent  made 
these  remarks:  "The  true  spirit  of  the  constitution  is  this:  the  honest 
debtor  who  is  poor,  and  has  nothing  to  pay  with,  shall  not  be  imprisoned  at 
the  mercy  of  his  creditor.  But  if  the  debtor,  instead  of  putting  himself 
upon  bis  honest  poverty,  seek  to  elude  the  jurisdiction  and  process  of  the 
courts;  if  he  conceal,  or  assign,  or  remove  his  property,  or  keep  it  out  of 
the  reach  of  his  creditors;  or  if  he  have  the  means  in  his  pocket,  or  under 
his  control,  of  paying  his  debt,  and  refuse  to  do  so,  he  is  a  dishonest  and 
fraudulent  man.  He  is  the  very  man  that  the  constitution  says  may  he, 
and  common  sense  and  common  honesty  says  ought  to  be,  imprisoned,  until 
he  disgorge  his  money  and  deliver  up  his  property,  to  his  confiding  creditor." 

To  the  principle,  that  the  withholding  of  property  from  a  creditor  by  a 
debtor,  after  the  respective  rights  of  the  parties  have  been  fixed  by  an 
action,  is  a  fraud  may  be  referred  those  decisions  which  have  upheld  the 
validity  of  the  statutes  providing  for  the  imprisonment  of  a  debtor  after 
execution  has  been  returned  unsatisfied,  and  it  is  ascertained  that  he  ha» 
effects  which  are  legally  applicable  to  the  discharge  of  his  liabilities.  It  i» 
true  that  the  courts  speak  of  imprisonment  in  such  cases  as  a  punishment 
for  contempt  of  court:  State  v.  Btcht,  23  Minn.  411;  Burt  v.  Minneapoli* 
Stockyard  etc.  Co.  (Minn.  Sup.  Ct.,  Feb.  1,  1894);  Eikenherry  v.  Edwards,  67 
Iowa,  619;  56  Am.  Rep.  360;  In  re  Burrows,  33  Kan.  675.  But  it  seem* 
clear  on  principle  that  the  disobedience  of  the  debtor  must  involve  the  ele- 
ment of  fraud  in  order  to  give  a  court  jurisdiction  to  attach  his  body  under 
these  circumstances.  Otherwise  the  constitutional  safeguard  would  bo 
nugatory.  That  this  is  the  true  view  is  apparent  from  the  language  of  th» 
court  in  Roberts  v.  Stoner,  18  Mo,  481;  Coughlin  v.  Ehlert,  39  Mo.  285;  Mome 
v.  Mullen,  77  N.  C.  328;  Ex  parte  Clark,  20  N.  J.  L.  648;  45  Am.  Dec.  394; 
and  a  like  conclusion  may  be  drawn  from  those  cases  in  which  it  has  beea 
held  or  assumed  that  the  disobedience  of  a  garnishee  to  an  order  directing 
him,  in  proceedings  in  aid  of  execution,  to  hand  over  money  cannot  be  pun« 
ished  by  imprisonment:  Board  of  Education  v.  Scoville,  13  Kan.  17:  Union 
Bank  of  Rodiesler  v.  Union  Bank  of  Sandusky,  6  Ohio  St.  255. 

The  only  cases  in  which  the  validity  o{  an  execution  against  the  body  of  the 
defendant  under  such  circumstances  has  been  denied  seem  to  be  Ex  parte 
Grace,  12  Iowa,  208,  79  Am.  Dec.  529,  and  Ex  parte  Hardy,  68  Ala.  303. 
The  former,  however,  went  on  the  ground  that  the  penalty  of  imprisonment 
could  not  be  imposed  in  the  prescribed  manner  without  depriving  the  defend* 
ant  of  his  right  to  a  trial  by  jury,  and  the  court  expressly  conceded  that,  if 
his  fraud  were  once  found  by  a  competent  tribunal,  he  would  lose  the  pro- 
tection of  the  constitutional  prohibition.  The  case  is,  therefore,  really  not 
in  conflict  with  a  subsequent  one  in  the  same  state,  Eikenherry  v.  Edwards, 
67  Iowa,  619,  56  Am.  Rep.  360,  except  in  so  far  as  the  latter  denies  that  any 
riglit  to  trial  by  jury  exists  under  such  circumstances.  Ex  parte  Hardy,  68 
Ala.  303,  was  decided  with  reference  to  a  constitution,  in  which  the  excep. 
tion  in  cases  of  fraud  was  omitted,  and  the  majority  of  the  court,  upon  a 
review  of  the  earlier  legislation  on  the  subject,  in  which  there  was  no  such 
omission,  held  that  the  prohibition  in  its  new  form  must  be  construed  as  a 
denial  of  the  right  to  compel  by  imprisonment  the  delivery  of    ]^p«rty 
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frandulently  withheld  by  a  judgment  debtor.  A  good  deal  of  stress  was 
also  laid  upon  the  very  general  terms  of  the  statute,  and  it  was  thought  that 
in  sastaining  its  validity  the  court  would  he  admitting  the  legality  of  incar- 
cerating debtors  even  without  proof  of  fraudulent  conduct.  Some  impor> 
tance,  too,  was  attached  to  the  fact  that  there  was  uo  provision  made  for  bail, 
and  that  the  defendant  was  by  the  enactment  in  question  deprived  of  his 
right  to  trial  by  jury.  An  elaborate  dissenting  opinion  was  delivered  by 
Chief  Justice  Brickell,  in  which  he  showed  very  satisfactorily  that  the  stat- 
ute merely  embodied  the  ordinary  procedure  of  a  creditor's  bill,  a  theory  sup- 
ported by  Adama  v.  Kackett,  7  Cal.  201;  Pacific  Bank  v.  Robinson,  bl  CaU 
520;  40  Am.  Rep.  120;  Lynch  v.  Johison,  48  N.  Y.  33;  that  it  did  not  de- 
prive the  debtor  of  his  right  to  trial  by  jury  any  more  than  such  right  might 
be  said  to  be  denied  in  all  equitable  proceedings,  and  that  the  imprisonment 
allowed  was  not  for  debt,  but  for  the  neglect  and  refusal  to  perform  a  moral 
and  legal  duty,  when  it  was  shown  that  such  performance  was  within  his 
power.  The  learned  judge  also  pointed  out  that  the  logical  conclusion  from 
the  doctrine  of  the  court  would  be,  that  the  provisions  usually  introduced  in 
insolvent  laws,  by  which  a  debtor  who  refuses  to  surrender  his  property  for 
the  payment  of  his  debts  may  be  compelled  to  do  so  by  imprisonment,  are 
infringements  of  a  constitution  worded  like  that  of  Alabama,  a  result  which 
"it  was  scarcely  possible  to  believe  could  have  been  intended  by  any  body 
of  men  who  ever  assembled  to  frame  organic  laws  for  a  state."  The  reason- 
ing of  this  dissenting  opinion  seems  to  us  to  be  far  sounder  than  that  of  the 
majority  of  the  judges,  whose  conclusion  that  the  omission  to  make  the 
usual  exception  of  cases  of  fraud  in  the  constitution  carried  with  it  the 
sweeping  consequence,  that  courts  of  equity  were  henceforth  to  be  disabled 
from  exercising  a  salutary  jurisdiction  which  they  had  possessed  from  the 
earliest  times,  pushes,  as  we  venture  to  think,  the  principle  of  ascertaining 
legislative  intent  by  mere  implication  to  an  unwarrantable  and  dangerous 
extreme. 

4.  That  the  Constitutional  Prohibition  Does  Not  Apply  to  Proceedings  in  Tort 
is  well  established:  People  v.  Cotton,  14  111.  414;  McKindley  v.  Rising,  28  111.  337; 
Ex  parte  Hardy,  68  Ala.  303;  Rich  v.  People,  66  111.  613;  Long  v.  McLean, 
88  N.  C.  3;  Blair's  case,  4  Wis.  537;  Rowland  v.  Needham,  10  Wis.  495; 
CoUon  V.  SharpsUin,  14  Wis.  226;  80  Am.  Dec.  774;  Hoover  v.  Palmer,  80 
N.  C.  313;  Fuller  v.  Bowker,  11  Mich.  204;  Kinney  v.  Laughenour,  97  N.  C. 
325.  Thus  a  statute  is  not  unconstitutional  which  provides  that  a  defend* 
aot  in  an  action  of  trover,  who  does  not  produce  the  property  sued  for,  and 
fails  to  give  bond  for  the  eventual  condemnation  money,  may  be  committed 
to  jail  until  he  complies  with  an  order  to  that  effect:  Harris  v.  Bridges,  57 
Ga.  407;  24  Am.  Rep.  495.  "If,"  said  the  court,  "one  man  obtains  the 
possession  of  the  personal  property  of  another  by  violence,  or,  while  he  has 
possession  of  it,  there  is  reason  to  believe  that  it  will  be  eloigned  or  moved 
away,  or  will  not  be  forthcoming  to  answer  the  jadgment  that  may  be  made  in 
the  case,  there  would  seem  to  be  no  good  reason  why  he  should  not  be  pro* 
ceeded  against  and  be  required  to  comply  with  the  terms  of  the  statute;  and, 
if  the  defendant  should  be  imprisoned  in  accordance  with  the  terms  of  the  stat* 
ute,  on  his  failure  to  comply  therewith,  he  cannot  be  said  to  have  been  impris- 
oned for  debt. "  So  also,  though  a  statute  authorizing  the  arrest  of  the  defendant 
in  an  action  for  the  breach  of  a  promise  to  marry  is  invalid,  on  the  ground 
that  the  constitutional  prohibition  applies  to  all  obligations  arising  out  of  con> 
tract:  Moore  v.  Mullen,  77  N.  O.  327;  Tyson's  case,  32  Mich.  262;  the  de- 
fendant in  such  an  action  may  be  arrested  if  the  affidavit  upon  which  th* 
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warrant  for  his  commitmenfcis  founded  contains'an  averment  that,  by  means 
of  snch  promise  to  marry,  he  succeeded  ia  seducing  the  plaintiff:  Perry  r. 
■Orr,  35  N.  J.  L.  295;  Sheahan't  case,  25  Mich.  145.  The  principle  of  these 
rulings  is  that  the  conduct  of  the  defendant,  under  such  circumstances, 
-amounts  not  merely  to  the  breach  of  a  contract,  but  to  the  perpetration  of  a 
fraud  also.  That  the  failure  to  perform  a  contractual  obligation  may,  when 
complicated  with  frand,  be  visited  even  with  penal  sanction:  See  State  r, 
Norman,  110  N.  O.  484,  referred  to  in  section  5,  post, 

5.  Prohibition  Not  Applicable  to  Criminal  Proceedings. — A  large  number  of 
cases  are  found  in  which  it  has  been  sought  to  bring  commitments  for  a  faiU 
nre  to  pay  fines  imposed  for  an  infraction  of  penal  laws  within  the  protec- 
tion of  the  constitutional  prohibition,  but  the  courts  have  uniformly  refused 
to  countenance  this  view:  Dixon  r.  State,  2  Tex.  481;  Kennedy  v.  People,  122 
111.  649;  Mosley  v.  Gallatin,  10  Lea,  494;  Ex  parte  Hardy,  68  Ala.  303;  Lee 
T.  State,  75  Ala.  29;  State  v.  Leach,  75  Ala.  36.  The  only  question  which  it 
is  competent  for  the  courts  to  ask  in  this  connection  is,  whether  the  legisla* 
tare  had  power  to  visit  the  act  with  penal  sanctions  at  all.  Thus  public  offi- 
cers are  at  common  law  indictable  for  malfeasance  or  misfeasance  in  office, 
and  the  constitutional  prohibition  cannot  be  construed  as  being  designed  to 
prevent  the  enactment  of  laws  punishing  such  offenses  by  imprisonment  or 
otherwise,  as  the  public  interests  may  require.  Therefore  a  statute  is  con- 
etitutional  which  provides  that  a  tax  collector  who  willfully  neglects  for  six 
months  to  pay  over  taxes  collected  by  him  shall  be  imprisoned,  upon  being 
<luly  convicted  of  the  offense:  State  v.  Nicholson,  67  Md.  1.  So,  too,  although 
the  mere  breach  of  a  contract  cannot,  as  we  have  seen  above  (sec.  2),  be 
made  criminal  by  declaring  it  to  be  so,  the  legislature  may  validly  enact 
that  one  who,  with  intent  to  defraud,  procures  advances  of  money  or  other 
articles  of  value,  upon  a  promise  to  begin  work  on  a  specified  day  for  the 
person  making  the  advances,  and  fails  to  perform  his  contract  without  law* 
ful  excuse,  is  guilty  of  a  misdemeanor:  State  v.  Norman,  110  N.  C.  484. 
Since  it  is  universally  conceded  that  the  constitutional  prohibition  is  not  ap- 
plicable to  liabilities  incurred  through  the  commission  of  torts,  the  principle 
underlying  this  decision  may  perhaps  be  generalized  thus:  It  is  competent 
for  the  legislature  to  punish  a  breach  of  contract,  either  directly  or  as  an  al« 
ternative  to  the  imposition  of  a  fine,  whenever  the  circumstances  are  such  as 
to  show  that  the  defaulter  is  chargeable  with  moral,  and  not  merely  with 
Ingal,  fraud. 

6.  Prohil/ilion  Not  Applicable  to  Defendant's  Obligation  to  Pay  Costs  of  Crimi- 
nal Prosecution. — The  courts  are  unanimous  in  affirming  the  validity  of  stat- 
utes directing  that  the  defendant  in  a  criminal  proceeding  may  be  imprisoned 
for  failing  to  pay  the  costs  of  the  prosecution.  This  doctrine  rests  on  the 
simple  principle  that  the  legislature  having  the  power  to  detiue  the  punish- 
ment of  crimes,  has  also  the  power  to  declare  that  the  payment  of  the  costs 
•of  procuring  the  conviction  of  the  guilty  party  shall  be  deemed  a  part  of 
such  punishment:  Caldwell  v.  State,  55  Ala.  133;  Kennedy  v.  People,  122  111. 
^J49;  Ex  parte  Boyd,  34  Kan.  570;  McCool  v.  State,  23  Ind.  127:  Smith  v.  State, 
^3  Ind.  132;  Bayer  v.  Kinnick  {lovA  Sup.  Ct.,  Jan.  30,  1894);  State  v.  Wallin, 
59  N.  C.  578;  Dixon  v.  State,  2  Tex.  481.  Upon  an  analogous  principle  it  ia 
held  that  the  Kansas  statute  is  valid  which  provides  that  when,  upon  a  trial 
before  a  justice  of  the  peace  for  misdemeanor,  it  shall  be  found  that  the  pros* 
ccution  was  instituted  maliciously,  the  prosecuting  witness  shall  be  adjudged 
to  pay  the  costs,  and,  unless  a  bond  is  given  therefor,  shall  be  committed  to 
the  county  jail  until  they  are  paid:  In  re  Ebenhack,  17  Kan.  61S.     Such  a 
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Btatate,  as  tTie  conrt  remarked,  is  merely  a  declaration  that  an  unwarranted 
appeal,  in  this  class  of  cases,  to  the  criminal  law,  is  itself  a  violation  of  the 
law,  for  which  the  penalty  imposed  is  the  costs  of  the  unwarranted  proceed* 
ings. 

7.  Obligation  of  Father  of  Bastard  Child  to  Pay  for  Ita  Support,  Whether 
a  Debt. — In  an  early  Iowa  case,  Holme*  v.  State,  2  G.  Greene,  501,  the  court 
■aid  that  the  constitutionality  of  a  statute  providing  that  in  case  the  puta* 
tive  father  of  a  bastard  child  should  neglect  to  give  the  security  required  for 
the  payment  of  the  sum  decreed  for  its  maintenance,  and  also  pay  the  costs 
of  the  prosecution,  he  should  be  committed  to  jail,  there  to  remain  until  h» 
should  comply  with  the  order  of  the  court,  or  until  such  court  should,  oo 
sufficient  cause  shown,  order  him  to  be  discharged,  depends  on  whether  th* 
proceedings  through  which  the  liability  becomes  fixed  are  civil  or  criminal. 
The  conclusion  reached  was  that  those  proceedings  were  of  a  civil  nature, 
and,  although  the  woman  was  permitted  to  bring  to  her  assistance  the  fonnt- 
of  criminal  law,  the  real  object  of  the  complaint  was  to  obtain  an  amount  suf> 
ficient  to  maintain  the  child,  and  thus  enforce  his  obligation  to  support  hia 
offspring.  The  reasoning  of  the  conrt  in  this  case  has  not  found  acceptance' 
elsewhere.  It  was  said,  in  Ez  parte  CoUrell,  13  Neb.  193,  to  have  been  de- 
cided under  a  misapprehension  of  the  law,  and  to  have  been  never  referred 
to  with  approval.  So  far  as  the  first  portion  of  this  condemnatory  allusion 
is  concerned  it  is  scarcely  correct,  for  several  cases  are  cited  in  Holmes  r. 
State,  2  G.  Greene,  501,  to  the  point  that  bastardy  proceedings  are  ciriL 
But  the  inference  drawn  from  this  circumstance  was  plainly  erroneous. 
Conceding  the  liability  of  the  father  to  be  civil,  it  is  certainly  not  contrac- 
tual, and  there  is  no  dispute  as  the  proposition  that  the  constitutional  prohi- 
bition applies  only  to  obligations  arising  ex  contractu.  As  was  pertinently- 
said  in  Musser  v.  Stewart,  21  Ohio  St.  353,  "  the  liability  sought  to  be  en- 
forced originates  in  the  wrongful  act  of  the  defendant,  against  the  conse- 
quences of  which  the  statute  is  designed  to  protect  the  public."  But  to 
epeak  of  such  suits  as  civil  seems  to  be  a  misapplication  of  language.  If 
not  criminal  in  a  strict  sense,  they  are  at  least  quasi  criminal,  and  the  view 
which  is  most  rational,  and  now  generally  accepted,  is  that  which  is  thus 
expressed  in  the  case  last  cited.  "The  statute  is  in  the  nature  of  a  police- 
regulation.  Its  main  object  is  to  furnish  maintenance  for  the  child,  and 
indemnity  to  the  public  against  liability  for  its  support.  The  act  of  the 
putative  father  is  regarded  as  an  offense  against  the  peace  and  good  order  of 
society,  and  the  penalty  which  the  law  imposed  for  his  transgression  is  to 
enforce  upon  him  the  duty  of  making  provision  for  the  maintenance  of  hiS' 
illegitimate  offspring."  To  the  same  effect  see  Ex  parte  CottreU,  13  Neb. 
193;  In  re  Wheeler,  34  Kan.  96;  Lowier  v.  Wallick,  25  Ind.  68,  overruling^ 
Byei-a  v.  State,  20  Ind.  47;  Rich  v.  People,  66  111.  513.  In  the  last-mentioned 
case  it  was  expressly  ruled  that  a  previous  decision  of  the  same  court  hold- 
ing that  such  prosecutions  were  civil  in  their  nature  did  not  involve  the  con- 
clasion  that  the  constitutional  prohibition  was  applicable  to  the  obligatioa 
imposed  upon  the  father  under  such  circumstances. 

8.  Reductionof  Cause  of  Action  to  Judgment,  Effect  of. — In  Ex  parte  Prader, 
6  Cal.  239,  it  was  held  that  a  defendant  in  an  action  for  assault  and  battery 
0onld  not  be  arrested  on  the  judgment.  The  reasoning  of  the  court  was  that 
a  judgment  was  a  debt,  and  that,  as  the  constitution  had  made  no  exception 
except  in  the  case  of  fraudulent  debts,  a  statute  which  directed  the  impris- 
onment of  a  defendant  could  not  be  valid,  unless  that  element  was  present. 
Tliis  theory  cannot  be  reconciled  with  the  doctrine  commonly  held,  that 


Nov.  1892.]  State  v.  Brewer.  763 

proceedings  in  tort  are  not  within  the  pnrview  of  the  constitution,  and  that, 
nnless  the  liability  of  the  defendant  originates  in  contractual  relations,  he  is 
not  protected  from  commitment  to  jail  at  the  instance  of  the  injured  party. 
It  involves  the  singular  consequence  that  an  alleged  wrongdoer  may  be 
arrested  and  held  to  bail,  while  his  liability  is  still  unsettled,  but  that,  the 
moment  it  is  ascertained  that  he  is  guilty  of  the  wrong  with  which  he  is 
charged,  he  must  be  liberated  and  the  injured  party  left  to  take  his  chances 
with  ordinary  contract  creditors.  In  view  of  the  circumstances  which  led 
to  the  insertion  of  the  prohibition  against  imprisonment  for  debt  in  the 
various  state  constitutions,  it  seems  scarcely  possible  that  such  a  result  could 
have  been  contemplated.  The  more  correct  view,  we  venture  to  think,  is  that 
stated  in  Moore  v.  Oreen,  73  N.  C.  394,  21  Am.  Rep.  470,  which  was  an  action 
for  libel,  where  the  following  remarks  were  made  by  Judge  Rodman:  "No 
doubt  the  framers  of  the  constitution  had  in  mind  the  familiar  classification 
of  actions"  (by  which  they  are  divided  into  those  which  arise  ex  contractu 
and  those  which  arise  ex  delicto),  "and  in  forbidding  imprisonment  for  debt, 
they  referred  rather  to  the  cause  of  action  as  being  ex  contractu,  than  to  the 
form  it  would  assume  upon  a  judgment.  If  they  had  meant  to  forbid  imprison- 
ment in  every  civil  action,  they  would  have  said  so.  But  by  forbidding  it 
for  debt,  they  plainly  imply  that  it  may  be  allowed  in  actions,  which  are  not 
for  debt.  In  forbidding  imprisonment  for  debt,  as  popularly  understood, 
viz:  for  a  cause  of  action  arising  ex  contractu,  they  responded  to  the  general 
public  sentiment;  but  I  know  of  no  writer  who  has  recommended  the  aboli< 
tion  of  punishment  for  trespassers  and  wrongdoers.  Such  a  provision  might 
be  humane  to  the  injuring,  but  it  would  not  be  so  to  the  injured,  parties.  It 
would  withdraw  from  the  state  its  power  to  impose  a  wholesome  check  ou 
violence  and  wrong,  and  would  tend  to  license  disorders  and  law-breakings 
incompatible  with  the  peace  and  welfare  of  society." 

9.  Imprisonment  for  Contempt  of  Court,  Hoxo  Far  Unconstitutional. — As  a 
general  rule  it  may  be  said  that  the  prohibition  against  imprisonment  for 
debt  has  no  application  to  the  liability  which  is  incurred  by  disobedience  to 
an  order  of  court:  Ex  parte  Robinson,  27  Tex.  App.  628,  11  Am.  St.  Rep. 
207,  where  it  was  held  that  the  failure  of  a  constable  to  execute  a  writ  of 
sequestration  might  be  punished  by  the  infliction  of  a  fine,  and,  if  such  was 
not  paid,  by  imprisonment,  although  the  amount  of  the  fine  would  inure  to 
the  benefit  of  the  plaintiff  in  the  action  in  which  it  was  issued.  The  effect 
of  this  principle  has  been  discussed  above  (sec.  3),  in  dealing  with  the  ex- 
ception which  most  constitutions  make  in  the  case  of  fraud.  It  was  there 
shown  that  the  weight  of  authority  is  in  favor  of  the  view  that  the  payment 
of  a  sum  of  money  may  be  enforced  by  attachment  of  the  defendant's  body, 
in  proceedings  supplementary  to  execution,  if  his  failure  to  pay  the  judg- 
ment is  due  not  to  mere  inability  to  satisfy  the  demands  of  his  creditors,  but 
to  a  fraudulent  purpose  to  evade  his  liabilities  by  withholding  effects  which 
should  properly  be  applied  to  the  discharge  of  his  debts,  and  that,  under  no 
other  circumstances,  can  a  judgment  in  an  action  arising  ex  contractu  be  en- 
forced in  this  manner. 

The  effect  of  the  constitutional  provision  upon  punishments  for  contempt 
has  also  been  discussed  in  regard  to  divorce  proceedings,  and  it  is  generally 
held  that  statutes  which  give,  either  expressly  or  by  implication,  the  power 
to  enforce,  by  a  body  attachment,  compliance  with  a  decree  for  the  payment 
of  alimony,  are  valid:  Ex  parte  Perkins,  18  Cal.  60;  Wightman  r.  Wiyhtman, 
45  111.  167:  Carlton  v.  Carlton,  44  Ga.  216;  StelUr  v.  Sleller,  25  Mich.  159. 
In  Wood  V.   Wood,  Phill.  (N.  C.)  538,  it  was  said  that  "alimony  could  not 
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be  considered  in  any  other  light  than  as  a  debt,"  but  that  the  statute  abol> 
ishing  imprisonment  for  debt  was  applicable  only  to  ordinary  proceedinga 
in  a  court  of  law.  What  construction  would  have  been  placed  upon  a  simple 
constitutional  provision,  had  sucli  existed  in  North  Carolina,  is  only  a  matter 
of  inference.  lu  Ex  parte  Perkins,  18  CaU  60,  the  court  declared  that  ali* 
inony  was  not  a  debt  within  the  meaning  of  such  a  provision.  Whichever 
tIcw  is  correct,  it  seems  to  be  clear,  from  the  above  cases,  that  decrees  for 
the  payment  of  alimony  cannot  be  enforced  by  imprisonment,  if  the  defend- 
ant  is  unable  to  pay,  and  that,  in  this  respect,  they  stand  upon  the  same 
footing  as  orders  made  during  proceedings  in  aid  of  execution. 

10.  Discharge  of  Persons  Imprisoned, — In  some  cases  the  statutes  provide 
expressly  for  the  discharge  of  one  who  is  committed  for  nonpayment  of  fines 
or  costs,  when  it  satisfactorily  appears  that  he  is  unable  to  liquidate  them: 
Kennedy  v.  People,  122  111.  649;  Dixon  v.  StaU,  2  Tex.  481.  In  Kansas  the 
objection  that  imprisonment  for  disobedience  to  an  order  of  court  might  con> 
tinne  an  unreasonable  time  is  obviated  by  a  provision  that  incarceration  for 
ench  a  cause  shall  not  last  for  more  than  one  year:  In  re  Wheekr,  34  Kan. 
96.  Even  without  such  a  provision  it  would  seem,  on  general  principles, 
that  as  the  inability  to  pay  negatives  the  existence  of  that  contumacy  which 
is  a  necessary  element  of  a  contempt  of  court,  no  one  can  be  detained  after  he 
establishes  the  fact  of  his  inability,  and  so  it  has  been  held  in  Byan  v.  Kings' 
hei-y,  89  Ga.  228.  In  other  cases  it  is  said  that  the  prisoner's  proper  remedy 
is  to  take  advantage  of  the  insolvent  laws:  Rogers  v.  Utate,  5  Yerg.  368;  Wood 
y.  Wood,  Phill,  (N.  C.)  538.  The  principal  case  shows  that  this  remedy  has, 
in  South  Carolina,  been  converted  into  a  statutory  one.  But  whether  the 
inability  of  a  defendant  to  discharge  the  pecuniary  liability  imposed  upon 
him  is  ascertained-  by  regular  insolvency  proceedings,  or  simply  by  produc. 
ing  the  necessary  evidence  in  the  court  from  which  the  order  for  his  commit- 
ment was  issued,  it  is  possible  that  no  legislation  would  be  valid  which 
would  undertake  to  deprive  one  so  situated  of  the  privilege  of  procuring 
his  release  in  one  or  other  of  these  ways.  Thus  it  was  strongly  intimated 
in  Ex  parte  Rvissellville,  95  Ala.  19,  though  not  directly  ruled,  that  a  pro- 
vision in  a  municipal  charter  authorizing  the  corporate  authorities,  on  non- 
payment of  the  fine  and  costs  imposed  upon  conviction  for  the  violation  of 
an  ordinance,  to  impose  hard  labor  or  imprisonment,  "until  the  fine  and 
costs  are  paid,"  is  unconstitutional.  "It  is  to  be  noted,"  said  the  court, 
"  that  the  act  does  not  contemplate  hard  labor  or  imprisonment  as  alternate 
punishment,  or  as  punishment  to  be  imposed  in  lieu  of  the  fine,  but  as  means 
of  coercing  the  payment  of  the  fine;  and  while  it  may  be  that  the  defendant 
could  be  put  to  hard  labor,  at  a  reasonable  rate  of  compensation,  for  a  suf- 
ficient length  of  time  for  his  earnings  to  equal  the  fine  and  costs,  we  are 
inclined  to  the  opinion  that,  in  so  far  as  the  provision  in  question  undertakes 
to  authorize  his  imprisonment  until  the  fine  and  costs  are  paid,  it  is  inoper- 
ative and  void.  Otherwise,  the  imprisonment  might  be  for  a  period  indefi- 
nite as  the  duration  of  the  defendant's  life,  and  have  much  in  common  with 
imprisonment  for  debt,  which  the  organic  law  inhibits."  On  the  other  hand, 
it  may  perhaps  be  reasonably  argued  that,  in  view  of  the  ordinary  canon  of 
statutory  construction,  that  the  presumption  is  always  in  favor  of  constitu- 
tionality, the  provision  here  objected  to  should  be  taken  as  being  subject  to 
the  qualification  of  the  general  principle  referred  to  above — that  when  im- 
prisonment is  imposed  as  a  means  of  coercing  the  payment  of  a  fine,  it  can- 
not be  continued  after  the  inability  of  the  defendant  to  discharge  it  has  beea 
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ascertained.  Th«  presnmption  that  the  Alabama  statate  was  enacted  with 
reference  to  that  principle  is  perhaps  sufficiently  strong  to  obviate  the  infer* 
ence  that  it  authorized  imprisonment  for  an  indefinite  period,  aad  wai  there- 
fore void. 


Herndon  v.  Gibson. 

[88  South  Cabolika,  857.] 
JiTDiciAL  Salxs,  Defbessinq  Bids.  — Any  statement  made  by  a  pnrohaeer 
at  a  judicial  sale  that  she  is  a  widow,  dependent  on  the  premises  for 
rapport,  and  wishes  no  one  to  bid  against  her,  though  true,  requires  the 
vacating  of  the  sale,  if  it  prevents  other  persons  from  bidding. 

Suit  to  set  aside  a  foreclosure  sale,  on  the  ground  that  the 
defendant,  Mrs.  Gibson,  at  the  time  of  the  sale,  stated  in  the 
presence  of  the  persons  there  assembled  that  she  was  a  widow, 
dependent  on  the  property  for  her  support,  and  wished  no  one 
to  bid  against  her.  The  trial  court  decided  that,  because  her 
statements  were  true,  they  could  not  be  fraudulent,  nor  could 
they  justify  the  vacating  of  the  sale  to  her.  Complainant 
appealed. 

Vemer  and  Herndon,  for  the  appellant. 

Stribling  and  Shelor,  for  the  appellee. 

>59  Pope,  J.  The  plaintiff  obtained  a  judgment  foreclos- 
ing a  mortgage,  executed  by  the  defendant,  Mrs.  Gibson,  to 
secure  a  sum  of  money  borrowed  by  her  from  the  endowment 
fund  of  Adger  College,  on  a  tract  of  land  of  some  250  acres, 
in  Oconee  county  in  this  state.  The  debt  in  judgment  was 
$770.01,  and  costs,  $51.05.  At  the  sale  of  the  mortgaged 
premises  by  the  master  for  Oconee  county,  the  defendant, 
Mrs.  Gibson,  publicly  announced  that  it  was  her  intention  to 
bid  at  such  sale;  that  she  was  a  widow,  dependent  upon  such 
premises  for  a  support,  and  requested  that  no  one  would  bid 
against  her.  Such  action  on  her  part  prevented  two  persons, 
who  attended  such  sale  to  bid  for  the  same,  from  bidding,  one 
of  whom  was  willing  to  give  $300  therefor.  Mrs.  Gibson,  the 
defendant,  bid  $100.  There  was  no  other  bidder.  The  same 
was  knocked  down  to  her  as  the  highest  bidder.  Immedi- 
ately thereafter  she  induced  the  defendant,  Mrs.  Biemann,  to 
advance  the  $100,  which  was  paid  to  the  master,  with  the 
request  that  title  should  be  made  to  Mrs.  Biemann,  who  had 
'®®  agreed  with  Mrs.  Gibson  to  hold  the  title  to  secure  the 
loan  of  the  $100. 
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Thereafter,  and  very  soon,  the  plaintiff,  as  receiver  of  the 
Adger  College,  obtained  leave  of  the  court  to  bring  an  action 
to  set  aside  such  sale,  upon  the  ground  that  the  conduct  of 
Mrs.  Gibson,  the  defendant  in  the  foreclosure  action,  had 
chilled  the  sale  and  prevented  a  fair  competition,  alleging  that 
the  property  was  worth  about  $1,000.  He  not  only  alleged  the 
foregoing  facts,  but  suggested  that  the  defendant,  Mrs.  Bie- 
mann,  had  participated  in  the  conduct  of  Mrs.  Gibson.  The 
matter  came  on  to  be  heard  by  Judge  Fraser  on  the  pleadings 
and  affidavits.  It  should  be  stated  that  Mrs.  Biemann  denied 
any  and  all  knowledge  of  the  matters  herein  referred  to,  and 
that  Mrs.  Gibson  exonerated  her  from  any  participation 
therein.  The  other  defendant,  Holleman,  is  master  for 
Oconee  county,  and  is  included  as  a  party  to  prevent  a  deed 
to  the  premises  being  executed  by  him  to  Mrs.  Biemann. 
The  decree  of  the  circuit  judge  dismissed  the  complaint, 
thereby  denying  the  prayer  of  the  plaintiff  for  any  relief.  In 
his  decree,  he  finds  the  property  worth  $1,000;  that  Mrs.  Gib- 
son did  use  the  language  attributed  to  her  at  the  sale,  but 
held  that  she  told  the  truth  when  she  stated  that  she  was  a 
widow,  dependent  upon  these  lands  for  a  support,  and  did  not 
wish  anyone  to  bid  against  her,  and  so  requested;  that,  there- 
fore, she  was  guilty  of  no  fraud,  as  she  concealed  nothing,  nor 
did  she  misrepresent  anything.  From  this  decree,  the  plain- 
tiff has  appealed,  upon  four  grounds.  The  decree  and  grounds 
of  appeal  should  appear  in  the  report  of  the  case. 

We  cannot  agree  with  the  circuit  judge.  Under  the  lawa 
of  this  state,  fraud  in  the  concealment  or  misrepresentation  of 
facts  is  not  the  only  fact  which  will  vitiate  a  public  sale.  Any- 
thing by  a  party  in  interest  that  chills  the  sale — prevents  free 
competition  amongst  the  bidders — will,  on  complaint,  cause 
such  a  sale  to  be  set  aside.  Carson  v.  Law,  2  Rich.  Eq.  296, 
is  an  apt  illustration  of  this  principle  of  our  laws.  In  this 
last- mentioned  case,  when  the  bidder  offered  $1,000  for  a  lot 
of  nine  negro  slaves,  announcing,  when  he  did  so,  that  it  was 
his  purpose  to  send  them  as  a  gift  to  the  '**  wife  and  children 
of  the  defendant  in  execution;  his  bid  was  the  only  bid;  he 
paid  the  purchase  money,  and  sent  the  slaves  to  the  wife  and 
children  of  the  defendant  in  execution.  He,  therefore,  told 
the  truth;  he  concealed  nothing;  he  misrepresented  nothing; 
his  conduct  was  generous;  yet  the  court  of  last  resort  in 
this  state  set  the  sale  aside.  That  it  is  a  principle  ingrafted 
upon  our  laws  that  at  public  sales  fair  competition  must 
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exist,  is  too  long  and  firmly  settled  by  our  decisions  to  need 
comment:  Hamilton  v.  Hamilton,  2  Rich.  Eq.  355;  46  Am. 
Dec.  58;  Martin  v.  Evans,  2  Rich.  Eq.  368;  Dudley  v.  Odom^ 
6  S.  C.  131;  22  Am.  Rep.  6;  Barrett  v.  Bath  Paper  Co.,  13  S.  C. 
128.  It  follows,  therefore,  that  the  circuit  judge  was  in  error. 
It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  be  remanded  to 
the  circuit  court  to  enforce,  by  its  decree,  the  principles  herein, 
■with  directions,  however,  that  the  defendants,  Mrs.  C.  H.  Bie- 
mann  and  Joseph  W.  Holleman,  master,  shall  not  be  liable 
for  any  costs.  

Judicial  Sales — Stifling  CoBiPKrrnoN  iw  Bidding. — Public  judicial 
«ales  should  be  so  conducted  as  to  produce  aa  much  as  possible  for  the  par* 
ties  in  interest,  and  to  that  end  full,  free,  and  fair  competition  should  be 
secured:  De  Orauw  v.  Median,  48  N.  J.  Eq.  219.  A  conspiracy  to  detei  bid* 
ders  at  a  judicial  sale  is  such  a  fraud  as  will  render  the  sale  invalid:  Pekin 
Min.  Co.  V.  Kennedy,  81  Cal.  356;  note  to  Farr  v.  Sims,  24  Am.  Deo.  408. 
See,  also,  the  extended  note  to  Tyhr  v.  Herring,  19  Am.  St.  Rep.  293,  where 
the  effect  on  trustees'  sales  of  the  stifling  of  bidding  is  discussed.  For  a  dis« 
oussion  of  the  validity  of  contracts  to  stifle  bidding  at  public  sales,  see  Bar- 
ton ▼.  Benson,  126  Pa.  St.  431;  12  Am.  St.  Rep.  883,  and  note  with  the  cases 
collected. 


Whitney  Manufacturing  Company  v.  Kiohmond 
AND  Danville  Railroad  Company. 

[88  SOXTTH  Cabolika,  866.] 

Oarbiibs — Dklivert,  Evidenob  Incompetent  to  Show  Completion  or. 
In  an  action  by  a  consignee  to  recover  the  value  of  goods  burnt  in  one  of 
the  defendant's  cars,  while  it  was  lying  on  a  siding,  constructed  solely 
for  the  use  of  the  plaintiff,  testimony  aa  to  the  manner  in  which  the  d«« 
fendant  has  been  accustomed  to  deliver  goods  to  consignees  at  a  public 
siding  is  incompetent  in  regard  to  the  question  whether  the  delivery  to 
the  plaintiff  was  complete. 

Carriers — Delivert,  Completeness  or.  When  a  Question  for  thb 
CocRT. — Whether  the  delivery  of  goods  is  completed  is  a  mixed  ques* 
tion  of  law  and  fact,  but  may  be  passed  upon  by  the  court,  when  there 
is  no  conflict  of  testimony. 

Trial — Nonsuit,  When  Propbb.— In  the  absence  of  all  testimony  in  sup- 
port  of  the  material  allegations  in  the  complaint,  a  nonsuit  is  proper; 
but  when  there  is  any  testimony  directed  to  those  allegations,  ths 
weight,  truth,  and  sufficiency  of  which  are  to  be  determined,  the  cas* 
most  go  to  the  jury. 

Carriers — Delivert  or  Goods  When  Complets.— The  court  is  justified 
in  pronouncing  as  a  matter  of  law  that  the  delivery  of  goods  by  a  carrier 
is  complete,  where  it  appears  from  the  undisputed  evidence  that  they 
were  transported  in  good  condition  to  the  place  of  delivery,  duly  re* 
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•eipted  for,  and  fully  taken  nnder  the  control  of  the  consignee,  and 
there  is  no  testimony  o£Fered  to  show  that  the  carrier  interfered  witb 
the  property  in  any  manner  after  it  was  thus  received. 

Carriers  Arb  Not  Liabls  as  Warehousembn  when  the  property  carrie<r 
has  once  been  placed  in  the  charge  of  the  consignee. 

Carriers,  Liability  of,  After  Deuvery  Is  Complete. — A  railroad  com- 
pany is  not  liable  for  the  valne  of  goods  destroyed  by  fire  while  lying  ia 
one  of  its  cars,  if  those  goods  have  been  completely  delivered,  and  are- 
merely  suffered  to  remain  in  the  car  for  the  convenience  of  the  consignee. 

Railroad  Companies— Liability  for  Destruction  of  Property  by  Fire. 
In  the  absence  of  any  testimony  going  to  show  that  a  fire  by  which  the- 
plaintiff's  goods  were  destroyed,  while  in  a  railway  car  upon  a  siding, 
was  started  by  sparks  from  one  of  the  defendant's  locomotives,  it  is  not 
error  to  refuse  to  submit  to  the  jury  the  question  of  the  company'!  lia- 
bility under  a  statate  relating  to  fires  originating  in  this  manner. 

ArPKAL — Exception,  Sufficiency  of. — An  exception  which  merely  allege* 
that  there  was  error  "in  granting  a  nonsuit  and  dismissing  the  com- 
plaint," is  too  general  to  be  considered. 

Action  to  recover  the  value  of  property  destroyed  by  fire, 
while  in  one  of  the  cars  of  the  defendant  company.  Amongst 
other  questions  asked  of  one  of  the  plaintiff's  witnesses  by 
Mr.  Sijnpson,  the  plaintiff's  counsel,  was  this:  "What  do  you 
know  about  the  Archer  switch,  as  to  receiving  cotton  from  th& 
Archer  switch,  unloading  cotton  from  the  switch?  Objection 
was  made  on  the  ground  that  what  was  done  at  the  Archer 
switch  had  nothing  to  do  with  the  case,  unless  it  was  shown 
that  the  Archer  switch  was  exactly  such  a  switch  as  tha 
Whitney  switch. 

Mr,  Simpson.  "  We  attempted  to  show  yesterday  that  the 
manner  of  receiving  cotton  from  the  railroad  company  was  the 
same  at  the  Whitney  switch  as  'at  the  Air  Line  depot.  W© 
wish  to  show  that  at  the  Archer  switch,  which  is  considered 
to  be  in  the  railroad  yard,  cotton  was  received  without  there 
being  an  agent  there  to  turn  it  over,  just  as  there  was  no  agent 
at  the  Whitney  switch.  We  want  to  show  what  the  defend- 
ant's agent  said  to  this  witness  relative  to  taking  cotton  from 
the  cars  at  the  Archer  switch." 

By  the  Court.  "  So  far  as  we  know,  no  one  ever  got  any 
cotton  or  anything  else  at  the  Whitney  switch  except  the 
plaintiff  himself,  and  this  makes  the  switch  quite  a  different 
switch  from  the  Archer  switch,  about  which  we  know  nothing 
to  far,  from  the  testimony,  except  that  it  is  called  a  switch* 
I  do  not  think  the  question  is  competent.'' 

Bomar  and  Simpson,  for  the  appellant. 

Duncan  and  Sanders^  for  the  appellee. 
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368  Pope,  J.  The  plaintiff,  appellant,  shipped  by  the  de- 
fendant, respondent,  thirteen  bales  of  cotton  in  Decemberi 
1889.  It  appears  from  the  "  case"  that  they  had  made  an 
arrangement  with  each  other  whereby  all  machinery  and  cot- 
ton shipped  by  the  appellant  over  the  respondent's  road  should 
be  delivered  at  a  switch  known  as  the  "Whitney  switch,"  it 
being  a  sidetrack  alongside  the  respondent's  leased  railroad, 
about  two  miles  distant  from  Spartanburg;  this  "Whitney 
switch"  having  been  graded  by  the  appellant,  and  the  track 
thereof  having  been  constructed  by  the  respondent.  No  other 
customer  of  the  respondent  other  than  the  plaintiff,  appellant, 
ever  used  said  "Whitney  switch"  as  the  point  of  delivery  by 
the  respondent.  The  cotton  having  been  destroyed  by  fire, 
some  time  in  December,  1889,  while  the  same  was  being  un- 
loaded from  a  car  of  the  defendant,  respondent,  placed  on  said 
"Whitney  switch,"  a  contention  arose  as  to  which  party  should 
bear  the  loss.  The  complaint  alleges  that  such  cotton  was 
destroyed  by  fire  while  in  the  custody  of  the  defendant,  re- 
spondent, either  as  a  common  carrier  or  warehouseman,  or 
was  destroyed  by  fire  communicated  to  said  cotton  by  the 
acts  of  the  authorized  agents  and  employees  of  said  defend- 
ant, respondent,  and  by  the  negligence  of  said  last-named 
party.  This  was  denied  by  the  answer.  At  the  trial  before 
Judge  Eraser  and  a  jury  at  January  term,  1892,  of  the  circuit 
court  for  Spartanburg,  at  the  conclusion  of  the  plaintiff's  tes- 
timony, the  defendant,  respondent,  moved  for  a  nonsuit,  which 
was  granted,  and  after  entry  of  judgment  thereon  the  plaintiff 
appealed  therefrom. 

Before  setting  out  the  grounds  of  appeal  it  may  be  as  well 
to  notice  the  results  established  by  the  testimony.  There 
was  ample  proof  that  the  thirteen  bales  of  cotton  were  burned 
in  '®*  the  car  belonging  to  the  defendant,  respondent,  while 
on  the  track  known  as  the  "Whitney  switch."  It  was  proved 
also  that  this  car  had  been  placed  at  this  point  two  or  three 
days  before  the  fire  by  the  defendant,  respondent,  at  the  re- 
quest and  direction  of  plaintiff,  appellant.  It  was  also  proved, 
as  a  part  of  their  arrangement,  that  the  cars  should  not  be 
guarded  by  the  respondent,  and  the  plaintiff,  appellant,  had 
the  right  even  to  break  any  seals  placed  on  the  doors  of  the 
car;  that  this  arrangement  was  made  at  the  request  and  for 
the  convenience  of  the  plaintiff,  appellant;  that  the  plaintiff, 
appellant,  had,  two  days  before  the  fire,  and  on  the  day  the 
car  with  this  cotton  had  been  placed  on  the  "Whitney  switch," 
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surrendered  to  the  defendant,  respondent,  the  bill  of  lading 
for  the  cotton  in  this  car;  that  as  a  further  part  of  the  ar- 
rangement between  these  parties,  the  plaintiff,  appellant,  had 
the  right  to  remove  the  cotton  so  shipped  without  any  super- 
intendence by  the  defendant,  and  as  a  fact,  that  six  bales  of 
cotton  had  been  taken  out  of  the  car  before  the  fire  occurred; 
that  the  door  of  the  car  next  to  the  railroad  track  was  shut; 
that  the  plaintiff,  appellant,  had  opened  and  left  open  the 
door  of  the  car  on  the  opposite  side  of  the  railroad  track;  that 
absolutely  no  explanation  was  given  as  to  the  origin  of  the 
fire;  and  that  the  wind,  on  the  day  of  the  fire,  blew  from  the 
<3irection  of  the  car,  as  it  stood  on  the  "Whitney  switch,"  to 
that  of  the  main  track  of  the  railroad  alongside  of  the  car. 

The  grounds  of  appeal  will  be  set  out  in  the  report  of  the 
case,  and  they  will  not  be  reproduced  here,  only  so  far  as  it 
may  be  necessary  to  understand  our  rulings  upon  the  points 
fiubmitted  by  the  appellant. 

First.  It  is  contended  that  the  circuit  judge  erred  when 
he  refused  to  allow  the  testimony  of  the  witness  Fleming, 
when  it  was  sought  to  have  him  state  the  practice  of  the 
defendant,  respondent,  at  what  was  known  as  the  "  Archer 
switch"  in  the  yard  of  the  railroad  at  Spartanburg.  Was  it 
a^elevant?  The  pleadings  make  no  reference  to  the  "  Archer 
« witch,"  or  to  any  practice  of  the  railroad  thereat,  or  at  any 
other  point  on  its  line.  Great  care  has  to  be  observed  by  the 
circuit  judge  to  prevent  the  introduction  of  irrelevant  •''• 
testimony,  especially  when  objection  is  made  to  such  testi- 
mony on  that  ground.  The  objection  to  this  testimony  was 
made,  and  we  are  unable  to  perceive  any  error  in  the  ruling 
made  by  the  circuit  judge, 

The  second  (third)  ground  of  appeal  relates  to  the  circuit 
judge  passing  upon  the  matter  of  delivery,  and  its  effects 
under  the  testimony  in  the  case.  While  it  may  be  admitted 
that  a  question  of  delivery  is  a  mixed  question  of  law  and 
fact,  yet  there  was  no  conflict  of  testimony  here.  Matters  of 
law  maybe  passed  upon  by  the  court.  The  circuit  judge  hav- 
ing discharged  the  legal  functions  of  his  high  office  in  this 
matter,  we  see  no  error. 

The  third  (fourth)  ground  of  appeal  seeks  to  hold  that  de- 
fendant, respondent,  had  possession  of  the  thirteen  bales  of 
cotton  at  the  time  of  the  fire  as  a  common  carrier,  and  as  the 
cotton  was  burned  while  in  such  car,  that  the  circuit  judge 
erred  in  granting  the  nonsuit.     We  do  not  know  that  our 
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views  as  to  the  propriety  of  nonsuit  can  be  any  better  given 
than  by  quoting  the  language  of  this  court  in  referring  to  thii 
subject,  as  found  in  Davis  v.  Columbia  etc.  R.  R.  Co.^  21  8.  C. 
101:  "When  there  is  any  competent,  pertinent,  and  relevant 
testimony  offered  to  the  facts  in  dispute,  the  case  passes  into 
the  hands  of  the  jury  and  beyond  the  judge;  but  when  no 
such  testimony  is  offered,  it  is  the  province  and  duty  of  the 
judge  to  nonsuit.  In  the  absence  of  all  testimony  in  support  of 
the  material  allegations  in  the  complaint,  which  is  a  question 
for  the  judge,  a  nonsuit  is  proper;  but  when  there  is  any  tes- 
timony directed  to  said  allegations,  the  weight,  truth,  and 
sufficiency  of  which  are  to  be  determined,  the  case  must  go 
to  the  jury." 

Was  there  any  testimony  to  be  passed  upon  by  the  jury  in 
this  view  of  the  case?  Had  not  there  been  an  absolute  deter- 
mination of  the  duty  of  the  common  carrier?  He  had  trans- 
ported the  goods  from  the  point  of  shipment  to  the  place  of 
delivery  in  perfect  condition.  The  waybill  had  been  delivered 
up  as  a  receipt  to  the  railroad  company  therefor.  Not  only 
were  the  goods  receipted  for,  but  actually  received.  To  test  this 
matter,  suppose  this  cotton  had  been  stolen  from  the  car  *''* 
on  the  "  Whitney  switch,"  would  the  defendant,  respondent, 
have  been  responsible  therefor?  No.  Why?  Because  the 
cotton  had  been  delivered,  and  in  law  was  no  longer  the  prop- 
erty of  the  common  carrier  as  to  third  persons,  but  was  the 
property  of  the  plaintiff,  appellant.  There  was  absolutely  no 
testimony  that  the  defendant,  respondent,  had  in  any  manner 
interfered  with  this  property  after  such  delivery,  and,  in  the 
absence  of  all  testimony  to  this  effect,  there  was  no  issuable 
fact  for  the  jury  to  try. 

Nor  are  we  able  to  perceive  any  force  in  the  position,  that 
if  the  relation  of  common  carrier  had  ceased,  that  of  ware- 
houseman began,  as  is  suggested  in  the  fourth  (fifth)  ground 
of  appeal.  No  testimony  was  adduced  on  this  line,  and,  of 
course,  then,  there  was  no  error.  We  cannot  understand  that 
the  responsibility  attaching  to  a  warehouseman  can  be  alleged 
when  the  property  is  placed  in  the  charge  of  the  true  owner. 

As  to  the  fifth  (fourth)  ground  of  appeal,  which  alleges 
that  as  long  as  the  cotton  was  in  defendant's  car  it  was 
in  defendant's  possession,  and  defendant  was  liable  for  loss  by 
fire,  we  are  unable  to  see  how  a  kindness  or  privilege  can  be 
construed  into  a  right.  Take  this  illustration:  A  common 
carrier  undertakes  to  deliver  at  a  certain  point  in  a  city,  and 
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does  then  actually  deliver;  but  after  such  delivery  the  owner 
asks  the  privilege  of  allowing  his  goods  to  remain  in  the- 
Tehicle,  and  injury  afterwards  happens,  there  is  no  liability 
upon  the  common  carrier  if  be  does  not  interfere  to  cau8» 
that  injury. 

The  sixth  (seventh)  ground  of  appeal  suggests  that  if  no- 
liability  existed  as  common  carrier  or  warehouseman,  still 
the  question  of  destruction  of  cotton  while  on  defendant's 
right  of  way  by  fire  communicated  by  defendant's  locomotive 
remained.  It  is  admitted  that  section  1511  of  our  General 
Statutes  is  very  sweeping,  and  would  cover  the  case  here,  if 
there  was  any  testimony,  even  the  slightest,  going  to  show 
that  this  fire  was  the  result  of  sparks  from  the  locomotive 
used  by  defendant,  or  was  the  act  of  any  agent  or  employee 
of  the  railroad.  But  in  the  absence  of  any  such  testimony 
the  circuit  judge  committed  no  error:  Brown  v.  Atlanta  etc. 
By.  Co.,  19  S.  C.  39. 

"'*  The  seventh  (eighth)  is  too  general  to  merit  further 
attention. 

It  is  the  judgment  of  this  courti  that  the  judgment  of  the 
circuit  court  be  affirmed. 

CaRBIEBS. — EjTKCT    of    USAQM  OH    THB   MODB  OT  DlLIVBRY  OF  GOODS: 

8ee  Weyand  v.  Atchison  etc.  By.  Co.,  76  Iowa,  673;  9  Am.  St.  Rep.  604,  and 
extended  note  at  page  613;  also  Pennsylvania  B,  B.  Co.  r.  Stem,  119  Fa. 
St.  24;  4  Am.  St.  Rep.  626,  and  note  with  the  cases  collected. 

Carriers— Delivery  Whex  Complete. — The  liability  of  a  railroad  aa  a 
common  carrier  of  freight  ceases  upon  the  nnloading  of  the  goods  from 
the  car  at  the  place  of  destination  and  placing  them  in  a  secure  warehouse; 
or  if  the  carrier  is  not  required  in  the  usual  course  of  business  to  unload  the 
car,  then  by  placing  the  car  in  a  safe  and  convenient  place  for  unloading  it, 
or  if  no  place  of  delivery  is  designated  or  required,  then  on  its  sidetrack 
in  the  usual  and  customary  place  for  unloading  by  consignees:  Gregg  v.  fUi' 
nois  Cent.  B.  B.  Co.,  147  111.  650,  ante,  p.  238,  and  note  with  the  cases  col* 
lected. 

Carriers— When  Liable  as  Warehoitsehek.— This  question  is  discussed 
in  the  note  to  Qregg  v.  Illinois  Cent.  B.  B.  Co.,  ante,  p.  247,  where  the  cases 
in  this  series  will  be  found  collected. 

Trial — Nonsuit— When  Should  Be  Granted. — If  there  is  no  evidence 
upon  an  issue  before  a  jury,  or  the  weight  of  evidence  is  so  decidedly  pre- 
ponderating in  favor  of  one  side  that  a  verdict  contrary  to  it  would  be  set 
aside,  it  is  the  duty  of  the  trial  judge  to  grant  a  nonsuit:  Linkavf  r.  Lom* 
bard,  137  N.  Y.  417;  33  Am.  St.  Rep.  743;  Mynningv.  DetroUelcB.  B.  Co., 
64  Mich.  93;  8  Am.  St.  Rep.  804.  A  nonsuit  should  not  be  granted  if  there 
is  substantial  evidence  produced  by  the  plaintiflf  which  should  be  weighed 
and  considered  by  the  jury:  O'Brien  v.  Miller,  60  Conn.  214;  25  Am.  St. 
Rep.  320,  and  note;  Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211;  27  Am.  St.  Rep. 
816,  and  note. 
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Matthews  v.  Charleston  and  Savannah  Bail- 
way  Company. 

[38  South  Caeolina,  429.] 
OaRRIERS— CONNBCTINO    RAILROAD  COMPANIES,    LlABILITT    OF,  TO    TiCKBT 

Holders. — A  railroad  company  is  not  liable  in  contract  to  a  passenger 
traveling  on  a  ticket  issued  by  the  agent  of  a  connecting  line,  unless  it 
is  shown  that  the  two  companies  are  joint  contractors,  or  that  the  com* 
pany  issuing  the  ticket  had  authority  to  bind  the  connecting  company 
in  respect  to  transportation  over  its  line. 
Kailroad  Companies— Refusal  to  Stop  Train  at  Station,  When  Not 
Actionable. — The  refusal  of  a  conductor  to  stop  a  train  at  a  flag  station, 
for  the  purpose  of  enabling  a  passenger  holding  a  ticket  for  a  point  be< 
yond  to  alight,  is  not  an  actionable  breach  of  contract,  unless  it  is  the 
custom  of  the  company  to  accommodate  passengers  in  that  manner.  The 
mere  fact  that  the  ticket  holder  has,  on  previous  occasions,  been  allowed 
to  alight  at  the  flag  station  does  not  render  the  company  liable  in  inoh 
a  case. 

Action  for  refusal  to  stop  a  train  at  a  flag  station. 

C.  J.  C.  HutsoUt  for  the  appellant. 

Z.  A.  Searson  and  A.  M.  Youmans,  for  the  appellee. 

*'•  McIvER,  C.  J.  The  question  presented  by  this  appeal 
is  whether  the  circuit  judge  erred  in  refusing  the  motion  to 
dismiss  the  complaint,  upon  the  ground  that  it  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action. 

The  allegations  of  the  complaint  are  substantially  as  fol- 
lows: "That  on  or  about  the  sixteenth  day  of  August,  1891, 
the  plaintiff  was  at  Hampton,  a  station  on  the  Port  Royal  and 
Augusta  railway,  from  which  tickets  are  sold  to  stations  on 
the  Charleston  and  Savannah  railway,  and  bought  a  ticket  to 
Hardeeville,  a  station  on  the  said  Charleston  and  Savannah 
railway,  intending  to  get  ofiF  said  train  at  what  is  known  as 
Ferebee's  switch  or  Mews'  crossing,  a  flag  station  on  the  said 
Charleston  and  Savannah  railway,  being  informed  that,  under 
the  rules  of  the  said  road,  persons  desiring  to  get  off"  at  flag 
stations  were  required  to  pay  fare  to  next  station  beyond,  and 
at  which  flag  station,  on  previous  occasions,  plaintiff  had 
taken  the  train  and  gotten  off  same,  paying  as  aforesaid — said 
station  being  notoriously  regarded  and  known  as  a  flag  sta- 
tion"; that  when  plaintiff  presented  her  said  ticket  to  the  con- 
ductor of  the  Charleston  and  Savannah  railway  she  informed 
liim  that  she  desired  to  get  off  at  the  flag  station,  where  sh*. 
had  boarded  the  train  when  she  left  home,  giving  as  her  rea- 
son for  wishing  to  get  off  at  the  flag  station  that  her  husband 
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would  meet  her  there  with  a  conveyance;  that  if  he  could  not 
put  her  off  at  the  flag  station,  she  begged  him  to  return  the 
money  which  she  had  paid  for  passage  between  Ridgeland 
and  Hardeeville;  to  which  the  conductor  replied  "that  he 
would  either  carry  her  to  Hardeeville  or  permit  her  to  get  off 
at  Ridgeland,  but  could  not  put  her  off  at  the  flag  station 
named  or  return  her  money,  as  she  requested";  that  "plain- 
tiff, preferring  Ridgeland  to  Hardeeville,  allowed  herself  put 
off  there,"  from  which  point,  with  much  inconvenience  and 
Buffering,  she  made  her  way  home;  "that  by  reason  of  the 
negligence  and  refusal  of  the  agents  and  servants  of  the  said 
Charleston  and  Savannah  Railway  Company  to  carry  out 
the  obligations  of  the  said  company,  guaranteed  as  public 
carriers  to  the  patrons  of  said  railway  company,  and  adver- 
tised by  the  past  custom  of  said  company,  *'*  this  plaintiff 
has  been  damaged  in  the  sum  of  two  thousand  dollars." 

It  seems  to  us  that  these  allegations  are  not  sufficient  to 
constitute  a  cause  of  action  against  the  defendant  company^ 
In  the  first  place,  there  is  no  allegation  that  these  two  railway 
companies  were  joint  contractors,  nor  is  it  alleged  that  the 
Port  Royal  and  Augusta  Railway  Company  had  any  author- 
ity to  bind  it  by  issuing  the  ticket  to  the  plaintiff,  purporting 
to  guarantee  her  safe  transportation  over  the  line  of  the  de- 
fendant company,  or  imposing  any  obligation  of  any  kind 
upon  such  company,  for  the  mere  allegation  that  the  plaintiff 
bought  a  through  ticket  to  Hardeeville  was  not  sufficient  for 
that  purpose:  Felder  v.  Columbia  etc.  R.  R.  Co.,  21  S.  C.  35; 
53  Am.  Rep.  656. 

But  waiving  this,  inasmuch  as  the  conductor  of  the  defend- 
ant company  seems  to  have  recognized  the  ticket  as  entitling^ 
the  plaintiff  to  transportation  over  the  defendant's  road  as 
far  as  Hardeeville,  it  seems  to  us  that  there  is  another  fatal 
defect  in  the  allegations  of  the  complaint.  There  is  no  alle- 
gation which  even  tends  to  show  that  the  ticket  which  the^ 
plaintiff  held  entitled  her  to  require  the  conductor  to  stop  his 
train  at  the  flag  station,  in  order  that  plaintiff  might  get  off 
the  train  at  that  point.  Assuming  that  the  Port  Royal  and 
Augusta  Railway  Company  had  a  right  to  bind  the  defendant 
company  by  the  ticket  issued  to  the  plaintiff,  there  is  no  pre- 
tense of  any  allegation  that  the  contract  embodied  in  that 
ticket  was  in  any  way  violated  by  the  defendant  company. 
On  the  contrary,  the  complaint  itself  not  only  shows  that  the 
conductor,  the  agent  of  defendant,  expressed  his  willingness- 


Nov.  1892.]     Matthews  v.  Charleston  etc.  Ry.  Co.         775 

to  carry  the  plaintifiF  to  Hardeeville,  the  point  indicated  as 
her  destination,  thus  complying  fully  with  the  contract,  but 
it  also  shows  that  it  was  only  at  the  express  instance  and 
request  of  the  plaintifiF  that  she  was  put  off,  or  rather  allowed 
the  opportunity  of  leaving  the  train,  at  Ridgeland,  a  point 
short  of  her  destination  as  expressed  in  her  ticket  There  is 
not  even  any  allegation  that  it  was  the  custom  of  the  defend- 
ant company  to  stop  its  trains  at  the  flag  station  for  t!ie  pur- 
pose of  enabling  persons  holding  tickets  for  points  beyond  ta 
get  off  at  that  station,  ^'*  for  surely  the  allegation  that  plain- 
tiff had,  on  some  previous  occasion,  been  allowed  to  get  on 
and  off  the  train  at  the  flag  station  did  not  amount  to  any 
allegation  that  it  was  the  custom  of  the  defendant  so  to  do;, 
and  it  is  not  alleged  that  there  was  anything  in  the  ticket 
which  she  held,  and  which  was  the  evidence  of  the  contract 
under  which  she  was  being  transported,  that  even  indicated 
that  she  had  a  righit  to  demand  that  the  train  should  be 
stopped  at  the  flag  station  to  enable  her  to  get  off  at  that 
point. 

It  seems  to  us,  therefore,  that,  as  there  was  a  total  absence' 
of  any  allegation  of  any  breach  of  the  contract  under  which 
she  claimed  the  right  to  be  transported,  as  well  as  of  any  alle- 
gation of  any  wrong  done  to  the  plaintiff,  the  complaint  did 
not  state  facts  suflficient  to  constitute  a  cause  of  action,  and 
that  the  circuit  judge  erred  in  holding  otherwise. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  complaint  be  dismissed. 


Connecting  Carriers — Liability  of. — The  sale  of  a  through  ticket  over 
two  connecting  roads  ia  not  evidence  of  a  joint  contract  by  which  the  second 
ia  liable  for  the  loss  of  baggage  by  the  first:  Felder  v.  Columbia  etc.  R.  R.  Co., 
21  S.  C.  35;  53  Am.  Rep.  656.  A  passenger  by  railway  purchasing  a  ticket 
over  the  line  of  the  seller  and  connecting  lines,  and  injured  by  the  negli- 
gence of  one  of  such  connecting  lines,  cannot  maintain  an  action  therefor 
against  the  seller:  Nashville  etc.  R.  R.  Co.  v.  Sp7-ayberry,  8  Baxt.  341;  35 
Am.  Rep.  705.  A  connecting  carrier  receiving  property  for  transportation 
from  the  first  carrier,  the  original  contract  contemplating  such  employment^ 
is  liable  directly  to  the  shipper  for  his  negligence:  Halliday  t.  St.  Louis  etc 
Ry.  Co.,  74  Mu.  159;  41  Am.  Rep.  309,  and  note.  A  carrier  who  sells  tickets, 
to  a  place  beyond  his  line  in  pursuance  of  an  agreement  between  him  and 
the  connecting  lines  is  liable  for  damages  to  passengers  through  the  fault  of 
a  connecting  line:  Carter  v.  Peck,  4  Sneed,  203;  67  Am.  Dec.  604.  A  car- 
rier receiving  freight  for  shipment  beyond  its  own  line  is  not  liable  for  losses 
occurring  on  an  independent  connecting  line,  unless  it  has  contracted  to 
carry  the  goods  to  their  deatination:  Illinois  Cent.  R.  R.  Co.  v.  Kerr,  68  Miss. 
14.     In  the  absence  of  a  partnership  to  bind  one  another,  carriers  over 
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whose  lme8  freigLt  is  to  pass  are  but  agencies  employed  by  the  contracting 
carrier  receiving  the  freight  for  through  shipment  upon  such  lines:  Fort 
Worth  etc  By.  Co.  v.  WiUiams,  77  Tex.  121.  See  the  notes  to  the  following 
casea:  FUchhurg  etc.  R.  R.  Co.  v.  Hanna,  66  Am.  Dec.  430;  Ladue  v.  Griffith, 
82  Am.  Dec.  363;  Sprague  v.  Smith,  70  Am.  Dec.  428;  Peninsular  R.  R.  Co. 
V.  Gary,  1  Am.  St.  Rep.  200,  and  the  extended  notes  to  Wells  v.  Thomas,  72 
Am.  Dec.  230;  Gray  v.  Jackson,  12  Am.  Rep.  40;  Laun-ence  r.  Witiona  etc 
R.  R.  Co.,  2  Am.  Rep.  141;  Hadd  v.  United  States  etc  Ekepress  Co.,  36  Am. 
Rep.  761;  Bill  v.  Syracuse  etc.  R.  R.  Co.,  29  Am.  Rep.  166. 

Railroads — Refusal  to  Stop  Tbaik  at  Station. — A  railroad  company 
may  adopt  a  regulation  that  a  certain  train  shall  not  atop  at  designated  ata* 
tions,  where  there  is  no  statutory  provision  to  the  contrary:  Atchison  etc 
R.  R.  Co.  V.  Oants,  38  Kan.  608;  5  Am.  St.  Rep.  780,  and  note;  Ohio  etc  By, 
Co.  ▼.  Swarthout,  67  Ind.  667,  33  Am.  Rep.  104. 


Charleston  v,  Wbrnbe, 

[88  80DTH  Cabolina,  488.] 

Municipal  Corporations— VAUDiTr  or  Ordinances— Poliok  Powib.— > 
The  validity  of  an  ordinance  requiring  the  owner  of  a  lot,  which  has  beea 
declared  to  be  dangerous  to  the  public  health,  to  fill  it  np  to  a  certain 
level  at  his  own  expense,  and  in  the  event  of  his  refusing  or  neglecting 
to  obey  the  direction,  empowering  the  city  to  do  the  work  and  recover 
the  expense  thereof  from  him,  if  it  does  not  amount  to  more  than  one- 
half  the  value  of  the  lot,  is  to  be  determined  by  the  principles  by  which 
the  lawfulness  of  the  exercise  of  the  police  power  is  tested,  and  not  by 
those  which  are  applicable  to  local  taxes  levied  for  the  purpose  of  mak- 
ing improvements. 

OONSTITCTIONAL  LaW — POLICE  POWKR — SanITART  LEGISLATION. — The  state 
may  enact  laws  for  the  preservation  of  the  public  health,  even  at  the 
expense  of  private  rights,  and  may  delegate  that  power  to  municipalities. 
Hence  a  statute  is  not  unconstitutional  which  empowers  a  city  council, 
whenever  it  shall  be  of  opinion  that  any  lots  or  grounds  within  the  city 
are  in  such  a  condition  or  so  situated  as  to  be  dangerous  to  the  public 
health,  to  direct  the  proprietors  of  such  lots  or  grounds  to  fill  them  up 
to  a  given  level,  and  also  authorizes  the  council,  in  case  those  proprietors 
refuse  or  neglect  to  comply  with  such  direction,  to  do  the  work,  and  re- 
cover the  expense  thereof  from  them,  provided  the  amount  does  not  ex« 
ceed  half  the  value  of  the  land  so  filled. 

The  two  sections  of  the  ordinance  by  virtue  of  which  this 
action  was  brought  are  as  follows: 

Sec.  227.  Whenever  it  shall  appear  to  the  board  of  health 
that  any  low  lots  or  vacant  grounds  are  in  a  condition  to  in- 
jure or  endanger  the  public  health,  it  shall  be  the  duty  of  the 
said  board  of  health  to  appoint  a  board  of  inspection,  to  be 
composed  of  the  city  registrar  and  four  members  of  the  board 
of  health  (any  three  of  whom  shall  be  a  quorum),  whose  duty 
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it  shall  be  to  enter  upon  and  thoroughly  examine  such  lots 
•or  vacant  grounds,  and  determine  by  the  vote  of  not  less  than 
three  of  the  said  board  whether  such  lots  or  vacant  grounds 
fhall  be  drained,  filled  up,  leveled,  or  otherwise  so  improved 
as  to  remove  the  nuisance  and  evil  there  complained  of  or  ex- 
isting. And  should  the  said  board  of  inspection  be  of  opinion 
that  such  lots  or  vacant  grounds  ought  to  be  filled  up,  leveled, 
or  drained,  they  shall  submit  a  detailed  report  to  the  city 
council  setting  forth  the  actual  condition  thereof,  and  suggest- 
ing the  mode,  materials,  and  extent  to  which  such  low  lots  or 
vacant  grounds  shall  be  filled  up,  leveled,  or  drained;  upon 
■which  report  council  shall  take  such  order  and  direction 
thereon  as  they  may  deem  expedient. 

Sec.  228.  In  case  council  shall  order  the  report  of  said 
board  of  inspection,  made  as  aforesaid,  to  be  carried  into  eflect, 
or  shall  direct  such  low  lots  to  be  filled  up,  leveled,  or  drained, 
it  shall  be  the  duty  of  the  city  registrar  to  serve  a  notice  in 
writing  on  the  owner  or  owners  of  such  low  lots  or  vacant 
grounds,  directing  said  owner  or  owners  to  have  such  lots  or 
vacant  grounds  filled  up,  leveled,  or  drained,  as  council  may 
require,  to  such  extent,  in  such  manner,  with  such  materials, 
and  within  such  reasonable  time  as  may  be  prescribed  by  the 
said  order  of  the  city  council.  And  in  case  of  neglect  or  re- 
fusal of  such  owner  or  owners  to  obey  said  notice  it  shall  be 
the  duty  of  the  city  registrar  to  cause  such  lots  or  grounds  to 
be  filled  up,  leveled,  or  drained,  in  the  manner  prescribed  in 
the  said  notice,  under  the  order  and  direction  of  the  said 
board  of  inspection.  The  expenses  and  charges  paid  and  in- 
curred in  case  such  lots  or  grounds  shall  be  filled  up,  leveled, 
or  drained,  under  the  order  of  the  board  of  inspection,  shall 
be  paid  in  the  first  instance  out  of  the  city  treasury,  and  shall 
afterwards  be  recovered,  with  interest  and  costs  of  suit,  in  an 
action  of  debt,  to  be  brought  by  council  in  the  court  of  com- 
mon pleas,  against  the  owner  or  owners  of  such  lots  or  grounds. 
The  city  engineer  shall,  whenever  required,  attend  the  said 
board  of  inspection  on  the  examination  of  low  lots  and 
grounds,  and  under  their  direction  make  plans  for  filling, 
leveling,  and  draining  the  same. 

Mordecai  and  Gadsden,  for  the  appellant. 
Charles  Ingleshy,  for  the  appellee. 

*®*  McGowAN,  J.  This  is  an  action  by  the  city  council  of 
Charleston  to  recover  from  the  defendant,  Doris  Werner,  the 
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limount  paid  by  the  city  council  for  filling  up  a  low  lot  in  the 
city,  the  property  of  the  said  defendant,  which  said  lot,  or  a 
portion  thereof,  had  been  inspected  by  the  "  board  of  health," 
determined  to  be  a  nuisance  dangerous  to  the  public  health, 
and  ordered  to  be  filled.  The  defendant  having  been  notified, 
as  required  by  law,  to  fill  the  said  lot,  and  having  failed  so  to 
do,  the  same  was  filled  by  the  city  authorities,  and  the  pres- 
ent action  is  for  the  recovery  of  the  cost  of  the  said  filling, 
viz.,  for  fifteen  hundred  and  three  cubic  yards  of  earth  at  an 
expense  of  eleven  hundred  and  fifty*seven  dollars  and  tea 
cents,  which  has  been  paid  out  of  the  city  treasury.  The 
plaintiff  alleges  that  no  part  thereof  has  been  paid  by  the 
said  defendant,  and  that  said  sum  does  not  exceed  "cne-half 
the  value  of  defendant's  ***  said  lot  of  land."  Whereupon 
plaintiff  demands  judgment  against  the  said  defendant  for 
the  said  sum  of  eleven  hundred  and  fifty-seven  dollars  and 
ten  cents,  with  interest  and  costs. 

When  the  complaint  was  read,  the  defendant,  by  her  coun- 
sel, interposed  a  verbal  demurrer,  and  moved  to  dismiss  the 
complaint,  for  the  reason  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  His  honor,  Judge  Kershaw, 
overruled  the  demurrer,  and  the  defendant  appeals  to  this 
court  upon  the  following  exceptions  (the  complaint  in  full 
should  appear  in  the  case):  1.  Because  sections  227  and  22& 
of  the  revised  ordinances  of  the  city  of  Charleston  (Septem* 
ber  26,  1882)  are  in  violation  of  the  fifth  amendment  to  the 
constitution  of  the  United  States,  as  well  as  section  23,  article 

1,  of  the  constitution  of  South  Carolina,  because  said  sec- 
tions authorize  a  personal  judgment  against  the  defendant  aa 
the  alleged  owner  of  the  lot  described  in  the  complaint,  etc. 

2.  Because  the  act  of  the  general  assembly  of  the  state  of 
South  Carolina,  "  To  authorize  the  city  council  of  Charleston 
to  fill  up  low  lots  and  grounds  in  the  city  of  Charleston  in 
certain  cases,  and  for  other  purposes,"  etc.  (December  18, 
1830),  as  well  as  the  act  to  amend  the  same  (December  19, 
1883),  and  each  and  both,  are  in  violation  of,  and  in  contra- 
vention to,  the  fifth  amendment  to  the  constitution  of  the 
United  States,  as  well  as  section  23  of  article  1  of  the  con- 
stitution of  the  state  of  South  Carolina.  3.  Because  the  oral 
demurrer  should  have  been  sustained,  in  that  it  appears  upon 
the  face  of  the  complaint,  that  the  cost  of  the  alleged  im- 
provement was  not  apportioned  among  all  the  property  owners 
of  the  special  taxing  district,  and  that  there  was  no  system 
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of  apportionment  whatever.  4.  Because  the  said  sections  of 
the  revised  ordinances  of  the  city  of  Charleston  are  ultra  vires 
and  void,  in  that  no  provision  is  made  in  said  sections  for 
condemning  the  land,  should  the  cost  of  the  proposed  im- 
provement exceed  one-half  of  the  value  of  the  land. 

There  seems  to  be  some  misapprehension  as  to  the  nature 
and  object  of  this  proceeding.  Reference  is  made  to  the  "al-" 
leged  improvement"  and  "the  apportionment  of  the  costs 
among  all  the  property  owners  of  the  special  taxing  district." 
This  clearly  refers  to  the  principles  applicable  **'  to  a  local 
tax,  for  the  purpose  of  making  improvements,  such  as  paving 
a  street  or  opening  one.  But  as  we  understand  it,  this  is  not 
a  matter  of  taxation  at  all,  either  general  or  local. 

The  object  of  this  proceeding  is  not  to  raise  money  to  sup- 
port the  city  government,  or  to  improve  the  value  of  property 
in  a  particular  locality  (which  may,  however,  be  incidentally 
the  result),  but  to  put  in  operation  the  police  power  granted 
to  the  city  council,  for  the  purpose  of  preserving  the  health 
of  the  city.  It  is  the  machinery  provided  for  enforcing  the 
law  against  nuisances  which  menace  the  health  of  the  public. 
"A  law  which  might  be  invalid  as  an  exercise  of  the  right  to 
tax  for  revenue,  might  be  sustainable  w^here  its  purpose  was 
the  promotion  of  the  general  public  health  or  morals.  In  ex- 
ercising the  power  of  taxation,  no  discriminations  are  to  be 
made;  while  in  the  exercise  of  police  power,  the  state  is  ordi- 
narily to  be  governed  only  by  considerations  of  what  is  for  the 
public  welfare":  18  Am.  &  Eng.  Ency.  of  Law,  644,  and  notes. 
We  must  not,  therefore,  confound  an  exercise  of  the  police 
power  with  the  nice  distinctions  which  belong  to  the  doctrine 
of  taxation  for  local  improvements. 

In  1793,  the  city  council  of  Charleston  was  incorporated 
with  the  usual  police  powers:  7  Stats,  97.  In  1830  the  char- 
ter was  amended,  giving  expressly  the  following  police  powers: 
"That  whenever  the  city  council  of  Charleston  shall  be  of 
opinion  that  any  lots  or  grounds  within  the  city,  belonging  to 
any  person  or  persons,  etc.,  are  in  a  state  of  nuisance,  or  so 
situated  that  in  warm  or  unliealthy  seasons  a  nuisance  may 
thereby  be  created,  and  the  health  of  the  city  endangered;  or 
whenever  the  land  or  streets  in  the  vicinity  of  said  lots  may 
become  liable  to  injury  therefrom,  the  city  council,  etc.,  shall 
have  full  power  and  authority  to  cause  a  notice  to  be  served 
on  the  owner  of  such  lots  or  grounds,  directing  him  or  them 
to  have  the  same  filled  up  to  such  extent,  in  such  manner, 
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with  such  materials,  and  within  such  reasonable  time,  as  may 
be  prescribed  in  such  notice;  and  in  case  the  owner  of  such 
lot  shall  neglect  or  refuse  to  fill  up  said  lots,  that  the  said 
city  council  are  hereby  authorized  and  empowered  to  have 
such  lots  filled  up,  etc.  2.  All  expenses  or  charges  paid  or 
incurred  by  the  *•*  said  council,  in  case  such  lots  shall 
be  filled  up  under  their  authority,  shall  and  may  be  re- 
covered in  an  action  of  debt  against  the  owner  or  owners  of 
such  lots  or  grounds;  provided  the  said  expenses  and  charges 
do  not  exceed  more  than  half  the  value  of  said  lots  or  grounds," 
etc.  In  1839  the  city  council  passed  an  ordinance  contain- 
ing two  sections,  in  conformity  with  the  above  act,  which  in 
1882  were  re-enacted  in  the  revised  ordinances  as  sections  227 
and  228.  In  1883  the  general  assembly  again  amended  the 
charter  by  adding  the  following  words:  "  Provided,  however, 
that  if  the  estimated  expenses  and  charges  of  filling  said  lots 
shall  exceed  more  than  one-half  the  value  thereof,  then,  and 
in  that  event,  the  said  city  council  shall  have  power  and  au- 
thority to  condemn  the  said  lots,  and  upon  paying  to  the 
owner  or  owners  the  price  that  may  be  fixed  therefor,  as  here- 
inafter provided,  the  title  thereof  shall  vest  in  the  said  city 
council  of  Charleston,"  etc. 

It  will  be  observed  that  the  complaint  recites  sections  227 
and  228  of  the  revised  ordinances  of  the  city,  which  are  in 
exact  conformity  to  the  terms  of  the  act  of  1830;  and  if  that 
act  is  constitutional,  it  is  diflicult  to  see  the  point  made  by 
the  last  ground  of  appeal,  that  "  the  said  sections  of  the  re- 
vised ordinances  are  ultra  vires  and  void,  in  that  no  provision 
is  made  in  said  sections  of  said  ordinances  for  condemning 
the  laud,  should  the  cost  of  the  proposed  '  improvement '  ex- 
ceed one-half  of  the  value  of  the  land,"  etc.  The  right  to 
condemn  the  land  and  pay  for  it  is  mentioned  for  the  first 
time  in  the  amendment  of  1883,  which  was  long  after  the  said 
sections  of  the  ordinances  were  passed,  and  that  right — to 
condemn — was  given  only  in  the  event  that  the  charge  of  fill- 
ing the  lots  "  shall  exceed  more  than  one-half  the  value 
thereof."  This  was  not  a  case  falling  in  that  category,  for 
the  complaint  alleged  distinctly  **  that  the  said  sum  of 
eleven  hundred  and  fifty-seven  dollars  and  ten  cents  does 
not  exceed  one-half  the  value  of  defendant's  lot  of  land,"  etc. 
The  oral  demurrer,  for  the  purposes  of  the  issue  made  by  it, 
admitted  that  fact,  and  therefore  it  was  not  necessary  to  make 
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that  point  under  the  amendment  of  1883,  which  did  not  cover 
the  case,  and  the  matter  stood  precisely  as  if  that  act  had 
never  been  passed.  ***  As  urged  for  the  plaintiff:  "In  the 
amendment  of  1883,  we  have  no  express  provision  for,  but 
an  unmistakable  exclusion  of,  such  a  case  as  the  present." 

Then  the  only  question  in  the  case  is  whether  the  act  of 
1830,  amending  the  charter  of  the  city  council  of  Charleston, 
is  constitutional  or  not.  The  state,  through  the  law-making 
body,  certainly  possesses  the  police  power,  which,  from  its 
very  nature,  has  no  well-defined  limits,  but  must  be  as  exten- 
sive as  the  necessities  which  call  for  its  exercise.  Although 
not  clearly  defined,  it  is  an  extensive  power,  distinguished 
not  only  from  the  power  of  taxation,  but  also  from  that  of 
eminent  domain,  and  in  its  widest  sense  is  said  to  be  the  gen- 
eral power  of  a  government  to  preserve  and  promote  the  gen- 
eral welfare,  even  at  the  expense  of  private  rights.  "It  is 
difficult,  if  not  impossible,  to  define  the  exact  scope  of  the 
term.  The  supreme  court  of  the  United  States  have  declined 
to  do  so,  stating  that  they  would  only  determine  each  case  as 
it  arose":  Stone  v.  Mississippi^  101  U.  S.  814,  and  18  Am.  &  Eng. 
Ency.  of  Law,  740,  and  notes. 

The  title  of  the  act  in  question  was,  "  To  authorize  the  city 
council  of  Charleston  to  fill  up  low  lots  and  grounds  in  the 
city  of  Charleston,  in  certain  cases,"  etc.  Its  whole  and  ex- 
clusive purpose  was  to  promote  and  secure  the  health  of  the 
city  of  Charleston;  and  it  would  be  difficult  to  conceive  of  a 
clearer  case  of  the  exercise  of  police  power.  "  Health  being 
the  sine  qua  non  of  all  personal  enjoyment,  it  is  not  only  the 
right,  but  the  duty,  of  a  state  to  pass  such  laws  as  may  be 
necessary  for  the  preservation  of  the  health  of  the  people. 
For  this  purpose  a  state  may  compel  the  clearing  and  drain- 
age of  lands,  which  might  otherwise  create  malaria  or  other 
diseases;  or  provide  in  any  other  reasonable  way  for  the  pres- 
ervation of  the  public  health,"  etc.:  See  City  Council  v.  Baptist 
Church,  4  Strob.  307;  Columbia  etc.  R.  R.  Co.  v.  Gibbes,  24  S.  C. 
60;  Town  Council  v.  Pressley,  33  S.  C.  56;  26  Am.  St.  Rep.  659; 
18  Am.  &  Eng.  Ency.  of  Law,  750,  and  notes.  We  have  no 
doubt  that  the  amending  act  of  1830  was  constitutional,  and 
that  the  general  assembly  had  the  right  to  delegate  the  police 
power  to  the  city  council  of  Charleston. 

*»«  The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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Municipal  Corporations— Policb  Power. — The  legislature  may,  in  the 
interest  of  public  health,  vest  in  municipal  corporations  the  power  to  pais 
ordinances  requiring  either  the  filling  up  or  draining  of  excavations  upon 
lands  within  the  corporate  limits  which  are  filled  with  foul  and  stagnant 
water:  Rocliesler  v.  Simpson,  134  N.  Y.  414.  A  city  ordinance  requiring  the 
owners  of  lots  on  streets  which  have  been  graded  and  paved  to  pave  the  side- 
walks  adjoining  their  lots  is  valid,  and  if  the  owners  do  not  comply,  the  city 
may  do  the  work,  and  collect  the  expense  from  the  owners:  Sands  v.  Rich' 
mond,  31  Gratt.  £71:  31  Am.  Rep.  742;  Mayor  ▼.  Maybeti-y,  6  Humph.  368; 
44  Am.  Dec.  315,  and  note. 

Constitutional  Law — Policb  Powbr. — The  police  power  of  a  state  ex- 
tends to  all  regulations  affecting  the  lives,  limbs,  health,  comfort,  good  order, 
peace,  good  morals,  and  safety  of  society:  State  v.  Heinemann,  80  Wis.  263; 
27  Am.  St.  Rep,  34,  and  note;  Craw/ordsville  v.  Bruden,  130  Ind.  149;  30 
Am.  St.  Rep.  214;  Town  Council  v.  Pressley,  33  S.  0.  56;  26  Am.  St.  Rep. 
659.  The  police  power  of  the  state  is  the  authority  vested  in  the  legislature 
to  enact  all  such  wholesome  laws,  not  in  conflict  with  the  state  or  federal 
constitution,  as  they  may  deem  conducive  to  the  public  good:  State  v.  Moore, 
104  N.  C.  714;  17  Am.  St.  Rep.  696,  and  note;  PeopU  v.  Budd,  117  N.  Y.  1; 
15  Am.  St.  Rep.  461,  and  note;  New  Orleans  Oaa  etc.  Co.  v.  Hart,  40  La.  Ann. 
474;  8  Am.  St.  Rep.  644.  See,  also,  the  note  to  People  v.  Wagtier,  24  Am. 
St.  Rep.  145,  and  the  extended  note  to  Commonwealth  v.  Kimball,  35  Am. 
Dec.  334. 
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[38  South  Cabolina,  496.] 

Fraudulent  Conveyances — Rights  or  Subsequent  Crbditobs.— An  ex- 
isting creditor  may  assail  a  voluntary  deed,  even  though  executed 
without  any  evil  intent  or  fraudulent  purpose  whatsoever;  bat  sach 
a  deed  will  not  be  declared  void  at  the  instance  of  a  sabsequent 
creditor,  unless  it  was  made  with  a  view  to  future  indebtedness,  or  at* 
tended  with  some  other  circumstance  of  actual  fraud. 

Fraudulent  Conveyances— Evidence  Sufficient  to  Show  Fraud. — A 
finding  by  a  referee  and  a  trial  judge  that  a  conveyance  of  land  to  the 
grantor's  wife  was  fraudulent  is  sufficiently  sustained  by  testimony 
showing  that  the  grantor,  if  not  insolvent  at  the  time  of  the  convey- 
ance, became  so  not  long  afterwards;  that  he  executed  the  deed  with 
the  avowed  purpose  of  securing  a  home  for  his  family  if  "  something 
were  to  turn  up";  that  he  went  on  getting  deeper  and  deeper  into 
debt,  finally  landing  in  utter  insolvency;  and  that  he  subsequently 
mortgaged  the  land  conveyed  without  giving  the  mortgagee  any  notice 
of  the  conveyance. 

Limitations  of  Actions — Formal  Plea  of  thb  Statute,  When  Not 
Necessary. — The  statute  of  limitations  is  available  as  a  defense  with- 
out a  formal  pica  thereof,  if  the  nature  of  the  proceeding  is  such  that 
the  statute  cannot  be  interposed  directly  as  a  bar  to  the  plaintiff's  right 
of  action,  and  is  relied  upon  merely  as  precluding  the  plaintiff  from 
assailing,  on  the  ground  of  fraud,  an  instrument  offered  in  evidence  by 
the  defendant. 
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Limitations  of  Aciions  fob  Reliep  on  the  Ground  oj  Fkaud,  When 
Inapplicablk. — A  statute  limiting  the  period  within  which  "actions 
for  relief  on  the  ground  of  fraud "  must  be  commenced  will  not  pre* 
dude  a  mortgagee  from  showing,  in  a  foreclosure  suit  instituted  after 
the  lapse  of  that  period,  that  a  prior  deed  under  which  the  defendant 
seeks  to  make  title  was  fraudulent  as  to  the  subsequent  creditors  of  th« 
grantor. 

E.  J.  Kennedy,  for  the  appellant. 

Price  and  Stevenson,  for  the  appellee. 

**''  McIvEB,  C.  J. — This  was  an  action  to  foreclose  a  mort- 
gage of  real  estate,  executed  on  the  12th  of  February,  1879, 
by  one  James  Robertson  to  the  plaintiflf.  The  mortgagor, 
James  Robertson,  having  departed  this  life  intestate  some 
time  in  the  year  1882,  and  his  widow,  Sarah  A.,  having  subse- 
quently intermarried  with  one  William  B.  Plyler,  the  action  is 
against  her  and  her  children  as  heirs  at  law  of  the  mortgagor, 
with  whom  is  joined  one  Peter  L.  Threatt,  who  is  in  posses- 
sion of,  and  claims  title  to,  ten  acres  of  the  land  covered  by 
the  mortgage;  and  his  claim  having  been  allowed  by  the  cir- 
cuit decree,  which  is  not  appealed  from  as  to  that  claim,  the 
only  controversy  here  is  as  to  the  defense  set  up  by  the  appel- 
lant, Sarah  A.  Plyler.  Her  defense  is  title  to  the  mortgaged 
premises,  paramount  to  the  mortgage,  derived  under  a  deed 
to  her  from  her  former  husband,  James  Robertson,  executed 
on  the  14th  of  November,  1877,  and  duly  recorded  on  the  8th 
of  December,  1877,  prior  to  the  execution  of  the  mortgage. 
To  this  plaintiflf  replied  that  said  deed  was  fraudulent  and 
void,  and  appellant  rejoins  that  plaintiflf  is  barred  by  the 
statute  of  limitations  from  assailing  said  deed  for  fraud. 

The  case  was  referred  to  a  referee  to  determine  all  the  issues 
both  of  law  and  fact,  and  he  made  his  report,  finding,  amongst 
other  things,  as  matter  of  fact,  that  the  deed  from  James 
Robertson  to  his  wife,  the  appellant,  was  without  consider- 
ation, and  was  made  with  a  fraudulent  intent,  and,  as  a  mat- 
ter of  law,  that  said  deed  was  null  and  void,  and,  therefore, 
constituted  no  defense  to  this  action;  and  as  he  overruled  the 
defense  of  the  statute  of  limitations,  he  recommended  that 
the  plaintiff  have  judgment  of  foreclosure,  except  as  to  the 
ten  acres  claimed  by  the  defendant,  Peter  L.  Threatt.  To 
this  report  the  appellant  filed  numerous  exceptions,  all  of 
which  were  overruled  by  the  circuit  judge,  who  rendered  judg- 
ment for  foreclosure  as  recommended  by  the  referee. 

From  this  judgment  the  defendant,  Sarah  A.  Plyler,  appeals 
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upon  the  several  grounds  set  out  in  the  record,  which  need  not 
be  repeated  here,  as  they  make  Bubstantially  only  the  follow- 
ing questions:  1.  Whether  the  deed  from  James  Robertson  ta 
the  '*®®  appellant  was  void  for  fraud;  2.  Whether  the  plain- 
tiff was  barred  by  the  statute  of  limitations  from  assailing 
said  deed,  upon  the  ground  of  fraud,  in  this  action;  3.  Whether 
the  appellant  could  obtain  the  benefit  of  the  statute,  without 
formally  pleading  the  same. 

The  fact  that  the  deed  in  question  was  voluntary  does  not 
seem  to  have  been  seriously  contested;  and  in  view  of  the 
concurrent  finding  of  the  referee  and  the  circuit  judge,  it 
could  not  well  be,  as  there  certainly  was  some  evidence  ta 
sustain  that  conclusion,  and  none  to  show  that  it  was  based 
upon  any  valuable  consideration.  Assuming  that  to  be  an 
established  fact,  we  come  to  the  consideration  of  the  first 
question  above  stated.  While  it  is  unquestionably  true  that 
the  mere  fact  that  a  deed  is  without  consideration — a  volun- 
tary deed — will  not  render  it  fraudulent  as  to  subsequent 
creditors,  especially  where  they  have  notice,  yet,  if,  in  addi- 
tion to  its  being  voluntary,  it  was  made  with  a  view  to  future 
indebtedness,  or  attended  with  some  circumstance  of  fraud 
other  than  what  arises  from  its  being  voluntary,  then  it  may 
be  declared  null  and  void  for  fraud,  even  at  the  instance  of 
subsequent  creditors.  While,  therefore,  an  existing  creditor 
may  assail  a  voluntary  deed,  even  though  executed  without 
any  evil  intent  or  fraudulent  purpose  whatsoever,  and  even  if 
the  motive  which  prompted  the  act  should  be  of  the  moat 
praiseworthy  character,  yet  a  subsequent  creditor  is  not  per- 
mitted to  do  so,  without  showing  some  actual  moral  fraud. 
As  authority  for  these  doctrines,  we  do  not  deem  it  necessary  to 
go  behind  the  case  of  Walker  v.  Bollmann,  22  S.  C.  512,  where 
the  late  Chief  Justice  Simpson  clearly  lays  down  these  prin- 
ciples, and  sustains  them  by  citations  of  the  authorities. 

Inasmuch,  therefore,  as  the  plaintiflF  in  this  case  is  con- 
ceded to  be  a  subsequent,  and  not  an  existing,  creditor,  it  i» 
necessary  to  inquire  whether  there  was  any  actual  fraud  ia 
the  deed  which  was  assailed.  This  is  a  question  of  fact;  and 
in  view  of  the  well-settled  rule,  we  are  bound  to  sustain  the 
concurring  judgment  of  the  referee  and  circuit  judge,  unless 
it  is  without  any  testimony  to  sustain  it,  or  is  *•*  contrary 
to  the  manifest  weight  of  the  testimony.  This  we  certainly 
cannot  say,  in  view  of  the  testimony  set  out  in  the  "case." 

Without  undertaking  to  go  into  any  extended  discussion  of 
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the  testimony,  it  is  sufficient  to  say,  that  it  shows  the  case 
of  a  man  who,  if  not  insolvent  at  the  time,  became  so  not 
long  afterwards,  makes  a  voluntary  deed  to  his  wife  of  a  con- 
siderable part  of  his  property,  with  the  declared  purpose 
"  that  he  wanted  to  make  it  to  his  wife,  as  it  did  not  maka 
any  difference  then  what  turned  up,  his  wife  and  children 
would  have  a  home,"  showing  that  he  expected  something  to 
turn  up  in  the  way  of  financial  disaster;  that  this  expecta- 
tion was  not  without  foundation,  as  he  was  very  soon  after- 
wards sued,  and  that  he  continued  to  go  deeper  and  deeper 
into  debt,  finally  landing  in  utter  insolvency;  and  when  to 
this  is  added  the  fact,  which,  standing  alone,  would  amount 
to  nothing,  that  he,  very  soon  after  making  this  voluntary 
deed,  showed  himself  to  be  a  person  capable  of  committing  a 
gross  fraud,  by  mortgaging  to  the  plaintiff  the  very  same 
land  which  he  pretended  to  have  conveyed  to  his  wife,  with- 
out giving  hiB  mortgagee  any  notice  of  such  conveyance.  So 
that,  without  considering  the  testimony  as  to  the  grantor's  in- 
debtedness to  B.  A.  Evans,  who  seems  to  have  been  an  exist- 
ing creditor  at  the  time  the  deed  in  question  was  executed, 
which  indebtedness  was  subsequently  largely  increased,  and 
some  of  it  yet  remains  unpaid,  we  think  there  is  quite  suf- 
ficient evidence  to  sustain  the  concurring  judgment  of  the 
referee  and  circuit  judge,  that  there  was  actual  fraud  in  the 
deed. 

It  only  remains,  therefore,  to  consider  the  matter  of  the 
statute  of  limitations.  We  agree  with  the  counsel  for  appel- 
lant, that  the  fact  that  the  statute  was  not  formally  pleaded 
does  not  preclude  the  appellant  from  relying  upon  the  statute, 
for  the  reason  that  we  do  not  see  where  such  a  plea  could  have 
been  formally  interposed.  The  appellant  does  not,  and  could 
not,  rely  upon  the  statute  as  a  bar  to  the  plaintiflF's  right  of 
action,  in  which  case  a  formal  plea  would  have  been  neces- 
sary; but  the  statute  is  relied  upon  as  precluding  the  plain- 
tiflF  from  assailing  the  deed  which  the  appellant  has  offered 
in  evidence  to  sustain  her  defense.  The  *••  appellant  was 
not  bound  to  assume  that  the  plaintiff  intended  to  assail  her 
deed  for  fraud,  and  could  not  know  of  such  intention  until 
after  the  deed  was  offered  in  evidence;  and  as  the  pleadings 
must  be  made  up  before  any  evidence  is  offered,  we  are  un- 
able to  see  at  what  point  appellant  could  have  interposed  the 
statute  by  a  formal  plea.  Possibly  the  better  practice  in  such 
a  case  would  be  for  the  party  relying  upon  the  deed  to  object 
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to  any  evidence  tending  to  assail  the  deed  for  fraud,  upon  the 
ground  that  such  assault  is  barred  by  the  statute  of  limita- 
tions; but  no  such  question  has  been  raised  in  this  case,  and, 
therefore,  this  court  must  not  be  regarded  as  deciding  it.  It 
seems  to  us,  therefore,  that  the  appellant  was  not  precluded 
from  relying  upon  the  statute  (if  applicable  at  all),  by  the 
fact  that  it  was  not  formally  pleaded. 

But  we  are  of  opinion  that  the  statute  of  limitations  is  not 
applicable  to  the  case.  This  is  not  an  "  action  for  relief  on 
the  ground  of  fraud,"  but,  on  the  contrary,  it  is  simply  an 
action  for  the  foreclosure  of  a  mortgage  of  real  estate,  and  the 
plea  of  the  statute  does  not,  and  cannot,  have  any  applica- 
bility to  anything  but  the  cause  of  action  as  stated  in  the 
complaint.  It  is  purely  an  arbitrary  defense,  resting  solely 
upon  the  terms  of  the  statute  creating  it,  and  has  no  applica- 
tion to  the  merits  of  the  controversy.  Reading  that  statute 
in  connection,  as  found  in  section  94  of  the  code,  together 
with  section  112,  subdivision  6,  it  would  read  in  this  way: 
**  Civil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,"  to  wit:  "  Any  action  for  relief  on  the  ground  of 
fraud"  must  be  commenced  "within  six  years"  after  the 
cause  of  action  has  accrued,  which  shall  "  not  be  deemed  to 
have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud."  Now,  it  is  diflBcult  to  con- 
ceive how  this  purely  statutory  defense  is  applicable  to  the 
present  case,  which  is  undoubtedly  not  such  an  action  as  that 
in  which  the  defense  of  the  statute  is  permitted  and  provided 
for.  As  was  said  in  Amaker  v.  New^  33  S.  C.  36:  "  The  plea 
of  the  statute,  as  it  is  called  (improperly,  as  I  think,  for  such 
a  plea  must  be  directed  to  the  cause  of  action  set  forth  in  the 
complaint),  *•*  is  not  directed  to  the  plaintiff's  cause  of  ac- 
tion, but  is  interposed  as  a  protection  against  an  attack  made 
by  the  plaintiff  upon  the  defense  set  up  by  defendants." 

The  plaintiff  here  having  established  his  cause  of  action,  as 
set  forth  in  his  complaint,  by  proving  the  execution  of  the 
note  and  mortgage,  was  entitled  to  judgment  of  foreclosure, 
unless  the  appellant  succeeded  in  establishing  her  title  para- 
mount to  the  mortgage.  For  this  purpose  she  relied  upon 
the  deed  in  question,  and,  therefore,  the  only  remaining  ques- 
tion was  whether  such  deed  was  suf&cient  to  vest  the  title  in 
her;  and  surely  the  plaintiff  was  at  liberty  to  show  any  defect 
in  that  deed  which  would  render  it  insufRcient  to  vest  such 
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title  in  appellant,  either  by  showing  that  it  was  a  forgery,  or 
lliat  it  was  obtained  by  duress  or  any  other  fatal  defect;  and 
if  so,  wliy  should  not  the  plaintiflP  be  allowed  to  show  that  it 
was  void  for  fraud,  and,  therefore,  incapable  of  vesting  the 
title  in  appellant,  and  thus  insufficient  to  sustain  the  defense 
relied  on.  It  must  be  remembered  that  the  statute  of  limita- 
tions does  not  even  purport  to  destroy  or  extinguish  a  cause 
of  action,  but  simply  to  close  the  doors  of  the  courts  to  a  suitor 
who  undertakes  to  bring  his  suit  upon  such  cause  of  action 
after  the  lapse  of  the  prescribed  time.  Hence  it  has  been  held 
in  Wilson  v.  Kelly,  16  S.  C.  216,  that  while  a  holder  of  a  note 
may  have  lost  his  right  of  action  for  the  breach  of  the  con- 
tract evidenced  by  the  note,  by  reason  of  the  lapse  of  the  pre- 
scribed time,  yet  if  he  can  obtain  payment  in  any  other  way 
than  by  resort  to  an  action  on  such  contract,  he  has  the  right 
80  to  do.  So  here  the  statute  does  not  have  the  effect  of  con- 
verting a  fraudulent  deed  into  a  valid  deed,  by  reason  of  the 
lapse  of  the  prescribed  time,  but  it  simply  forbids  the  right 
of  action  for  relief  on  the  ground  of  fraud;  and  hence,  if  the 
question  as  to  the  fraudulency  of  the  deed  arises  in  any  other 
way  than  in  such  an  action,  there  is  nothing  in  the  statute 
which  forbids  its  being  assailed  for  fraud.  It  seems  to  us 
that  the  case  of  Amaker  v.  New,  33  S.  C.  35,  is  so  entirely  con- 
clusive of  this  question  that  we  need  not  consider  it  further. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  aflfirmed.  

Fbaudulknt  Convktancbs— Right  of  Subsbqubnt  Crbditors  to  At- 
tack.— A  Tolantary  conveyance  is  not,  as  against  subsequent  crediton, 
fraudulent  nor  void,  though  the  grantor  was  indebted  at  the  time  it  was  ex* 
ecuted.  To  make  it  fraudulent  proof  of  actual  or  intentional  fraud  la  neces- 
sary: Rudy  V.  Austin,  56  Ark.  73;  35  Am.  St.  Rep.  85,  and  note;  Fultington 
V.  Northwtatern  Importers^  etc.  Assn.,  48  Minn.  490;  31  Am.  St.  Rep.  663,  and 
note.  See  further  the  extended  notes  to  Hagerman  v.  Buchanan,  14  Am.  St. 
Rep.  750;  and  Jenkint  v.  Clement,  14  Am.  Dec.  706,  where  the  question  is 
fully  treated. 

Limitations  of  Actions — Pleadino.— The  statute  of  limitations  to  be 
available  as  a  defense  must  be  specially  pleaded:  Hunt  v.  Hayt,  10  CoL  278; 
Albertson  v.  Terry,  109  N.  C.  8;  Sebom  v.  BtckwUh,  30  W.  Va.  774;  GuthrU 
V.  Bacm,  107  N.  0.  337;  Orr  v.  Rod^  101  Mo.  387;  Curtut  t.  JStna  Li^e 
Ins.  Co.,  90  Cal.  245;  25  Am.  St.  Rep.  114;  Johnson  t.  Cooper,  2  Terg.  524; 
^  Am.  Dec.  502;  I'arker  v.  Kane,  4  Wis.  1;  65  Am.  Dea  28i,  and  not*; 
Wilkinson  r.  Flowert,  87  Miss.  679;  76  Am.  Deo.  78,  and  note 
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Lauderdale  v.  State. 

(31  Texas  Cbiminal  Rkfobts,  46.] 
lm>K50S — CoNrKssiONS — Admissibility  07. — To  aathome  »  confession  of 
gnilt  made  with  an  agreement  to  turn  state's  evidence  to  be  admitted  on 
the  subsequent  trial  of  the  party  making  it,  it  must  appear  not  only  that 
it  was  made  freely  and  without  compulsion  or  persuasion,  but  if  the  de« 
fendant  was  under  arrest,  in  jail,  or  other  place  of  confinement  it  must 
be  further  shown  that  the  confession  was  made  voluntarily  after  he  had 
been  first  cautioned  that  it  might  be  used  against  him.  If  the  party, 
after  being  so  cautioned,  has  been  threatened  or  persuaded  into  making 
it,  in  the  hope  that  he  will  be  permitted  to  turn  state's  evidence  and 
thereby  gain  immunity  from  punishment,  in  no  event  can  the  confession 
■o  obtained  be  used  against  him  if  he  subsequently  repudiates  the  agree* 
ment,  and  refuses  to  testify  as  a  witness  for  the  state. 

B.  H,  Harrison,  assistant  attorney  general,  for  the  state. 

**  Hurt,  J.  Appellant  stands  convicted  of  arson,  as  an 
accomplice,  his  punishment  being  assessed  at  five  years  in 
the  penitentiary. 

It  appears  from  the  record  that  Wade  and  others  were  also 
indicted  and  convicted  for  this  offense;  that  appellant  refused, 
upon  the  trial  of  Wade,  to  testify  for  the  state,  because  his 
evidence  would  criminate  himself.  It  also  appears  that  ap- 
pellant had  testified  for  the  state  on  the  examining  trial,  his 
evidence  being  conclusive  of  his  own  guilt.  Under  the  follow- 
ing circumstances,  the  testimony  taken  before  the  examining 
court,  over  his  objection,  was  introduced  in  evidence  against 
him  in  this  case:  On  the  trial  of  said  cause,  on  the  prelim- 
inary hearing  of  evidence  on  the  admissibility  of  the  confes- 
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eion  of  the  defendant,  Tom  Lauderdale,  the  following  facta 
were  proven,  to  wit: 

W.  J.  Oxford  testified  as  follows: 

"At  the  time  of  the  alleged  burning  I  was  county  attorney  of 
Earth  county,  Texas,  and  went  from  Stephenville  to  Dublin, 
Texas,  in  order  to  investigate  said  burning,  and  attend  the 
examining  trial  of  the  parties  charged  with  its  commission. 
Wade  came  to  me,  and  stated  that  he  was  going  to  turn 
state's  evidence,  if  Tom  Lauderdale  did  n't,  and  that  he  had 
no  family,  and  that  Tom  Lauderdale  had  a  large  family,  and 
for  that  reason  *®  he  wanted  to  give  Lauderdale  an  opportu- 
nity of  testifying,  and  so  escape  punishment.  After  this,  and 
on  the  evening  before  the  defendant  testified  on  the  examin- 
ing trial,  myself,  Bishop,  Wade,  and  W.  J.  Davies  went  to 
Lauderdale's  house  to  see  him  on  the  matter  of  getting  him  to 
turn  state's  evidence  instead  of  Wade.  When  we  got  to  defend- 
ant's house  and  mentioned  this  subject  to  him,  he  (defendant) 
said  he  did  not  want  to  get  tangled.  I  told  him  that,  if  he 
would  testify  for  the  state  through  all  courts,  I  would  see  that 
he  should  not  be  prosecuted,  and  upon  this  assurance  he 
agreed  to  turn  state's  evidence. 

*'  The  next  morning  when  the  examining  court  convened, 
at  the  city  hall  in  Dublin,  and  just  before  defendant  testified, 
I  saw  him  (defendant)  in  attendance,  and  I  said  to  him 
'Well,  you  are  here;'  to  which  he  replied,  'Yes,  I  am  here 
and  ready  to  go  through.'  I  then  again  said  to  him,  that  if 
he  would  testify  for  the  state  through  all  courts,  he  should 
not  be  prosecuted;  but  that  if  he  testified,  and  refused  to  do 
so  through  all  the  courts,  his  testimony  might  be  used  against 
him.  Immediately  after  this  he  was  called  in  and  testified. 
I  do  not  recollect  that  I  used  the  words  '  through  all  the 
courts.'  I  cannot  swear  that  I  used  these  identical  words  in 
the  conversation  spoken  of,  or  that  I  spoke  of  the  final  trial 
in  the  district  court;  but  I  was  there  for  the  purpose  of  pre- 
paring the  case  for  the  final  trial  in  the  district  court,  and  I 
think  I  used  the  words  substantially  as  I  have  stated. 

"The  defendant,  at  the  succeeding  term  of  the  district 
court,  was  indicted  and  arrested,  and  put  in  jail.  He  was  in 
jail  from  Friday  or  Saturday  of  one  week  to  Tuesday  of  the 
next,  when  he  gave  bond.  After  getting  out  of  jail,  on  bond, 
he  came  into  my  office  and  complained  of  having  been  in- 
•dicted,  when  I  assured  him  that  he  should  [not?]  be  pun- 
ashed,  and  remarked  to  him,  '  If  you  go  on  and  testify,  when 
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you  go  to  the  penitentiary  I  will  go  necked  to  you.*  On  th& 
trial  of  Tom  Wright,  defendant  was  sworn  as  a  witness  for  the^ 
state,  but  refused  to  testify,  on  the  ground  that  his  testimony 
would  criminate  himself,  but  he  never  assigned  as  a  reason 
for  so  doing  that  he  had  been  indicted." 

J.  E.  Bishop  testified  as  follows: 

"  I  was  city  marshal  of  Dublin  at  the  time  of  the  alleged 
burning.  Mr.  Oxford,  Wade,  W.  J.  Davies,  and  myself  went 
to  the  defendant's  house  the  evening  before  he  testified  in  the 
examining  court  in  Dublin,  to  see  him  about  turning  state's 
evidence.  At  Mr.  Oxford's  request,  I  went  to  see  the  defend- 
ant first.  I  had  a  warrant  for  his  arrest,  and  so  informed 
him,  and  showed  him  the  warrant.  Defendant  was  lying  on 
the  bed,  sick,  at  the  time.  I  told  the  defendant  that  Wade^ 
would  testify  if  he  did  not,  but  that  he  would  give  him  the 
first  chance  to  do  so.  He  at  first  declined,  but  I  insisted  on 
his  doing  so,  and  told  him  to  tell  all  he  knew,  and  save  him- 
self ;  and  he  finally  consented  to  turn  state's  evidence,  pro- 
vided he  could  benefit  himself  by  so  doing.  I  went  out,  and 
so  informed  Mr.  Oxford,  and  he  (Oxford),  ■**  Wade,  Davies, 
and  myself  went  in  together.  Wade  told  the  defendant  that 
he  proposed  to  testify,  and  informed  him  (defendant)  that  he 
might  take  his  place,  and  have  the  benefit  of  turning  state's 
evidence,  if  he  desired  to  do  so.  Mr.  Oxford  then  told  the  de- 
fendant that  if  he  would  testify  for  the  state,  and  corroborate 
Tom  Wright,  he  (Oxford)  would  see  that  defendant  should 
not  be  prosecuted.  I  did  not  hear  the  district  court  men* 
tioned,  except  that  the  defendant  would  not  be  prosecuted  in 
the  district  court.  I  did  not  hear  Mr.  Oxford  tell  the  defend- 
ant that  if  he  refused  to  testify,  or  went  back  on  his  agree- 
ment, his  testimony  might  be  used  against  him.  I  did  hear 
Oxford  tell  the  defendant,  as  many  as  three  times,  that  if  he 
would  testify  he  would  not  be  prosecuted.  I  did  not  take 
bond  from  the  defendant,  but,  after  the  agreement  was  made, 
myself  and  Davies  stood  good  for  his  appearance." 

W.  J.  Davies  testified  as  follows: 

"  I  was  present  at  defendant's  house  when  the  agreement 
was  made  for  him  to  testify.  I  had  myself  negotiated  the 
whole  affair.  I  made  the  agreement  with  Wade  to  testify, 
and  the  agreement  with  defendant  was  sanctioning  what  I 
had  agreed  with  Wade.  Mr.  Oxford  had  agreed  with  defend- 
ant that  he  would  not  prosecute  him  if  he  (defendant)  would 
turn  state's  evidence.     I  heard  nothing  said  about  testifying 
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through  all  courts,  or  that  if  he  refused  to  testify  through  all 
courts  he  would  be  prosecuted.  My  understanding  was, 
however,  that  the  defendant  would  testify  for  the  state  in  all 
the  courts,  though  I  do  not  remember  that  this  was  men- 
tioned." 

J.  H.  McMillan  testified  as  follows: 

"I  was  at  the  examining  trial  of  the  parties  charged  with 
the  alleged  burning,  and  was  attorney  for  some  of  the  de- 
fendants. I  was  present  when  the  defendant,  Tom  Lauder- 
dale, was  offered  as  a  witness  for  the  state.  In  explanation 
of  why  he  offered  him,  the  county  attorney  (Mr.  Oxford) 
stated,  in  open  court,  that  he  had  made  an  agreement  with 
the  defendant  that  if  defendant  would  testify  for  the  state  he 
(defendant)  would  not  be  prosecuted.  I  heard  nothing  about 
how  far  or  through  what  courts  defendant  was  to  testify.  At 
the  time  he  testified  neither  the  court  nor  the  county  attor- 
ney, nor  any  other  person,  cautioned  the  defendant  that  his 
testimony  might  be  used  against  him." 

W.  J.  Oxford,  recalled,  testified: 

"I  have  no  recollection  of  making  the  statement  referred 
to  by  Mr.  McMillan.  I  may  have  done  so.  It  looks  reason- 
able that  I  would  have  made  some  explanation." 

Thereupon  the  district  attorney  offered  in  evidence  the 
testimony  of  the  defendant  taken  on  the  examining  trial,  to 
which  defendant  objected,  because:  1.  The  defendant  was 
under  arrest  at  the  time,  and  no  caution  was  given  as  the  law 
requires.  2.  The  evidence  shows  that  the  defendant  was 
suspected  of,  and  charged  with,  the  alleged  burning  at  the 
time  his  said  testimony  was  taken.  3.  The  testimony  was 
given  under  a  distinct  *®  agreement  with  the  proper  officer 
that  the  defendant  should  not  be  prosecuted,  and  was  in  no 
sense  a  voluntary  confession.  The  promise  of  reward  having 
been  given  as  an  inducement  to  the  defendant  to  so  testify,  the 
evidence  shows  clearly  that  such  testimony  was  given  under 
the  influence  of  such  promise,  and  there  is  nothing  to  show 
that  such  influence  had  been  removed,  or  that  the  status  of 
the  defendant  had  undergone  any  change  (with  respect  to  his 
turning  state's  evidence)  since  the  promise  was  made — all  of 
which  objections  were  by  the  court  overruled,  and  the  district 
attorney,  over  such  objections,  was  permitted  to  read  said 
testimony  to  the  jury,  to  all  of  which  ruling  and  action  of  the 
court  defendant,  by  counsel,  then  and  there  excepted.  The 
testimony  read  to  the  jury  is  fully  set  forth  in  the  paper 
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hereto  annexed,  marked  "  Exhibit  A,"  and  made  part  hereof, 
and  defendant  tenders  this,  his  bill  of  exceptions,  and  prays 
that  the  same  may  be  allowed,  and  made  a  part  of  the  record 
of  this  case. 

The  evidence  in  the  deposition  taken  before  the  examining 
court  contains  confessions  of  facts  which  establish  the  guilt 
of  the  defendant. 

At  common  law  these  confessions  thus  made  were  admis- 
sible against  the  accused  upon  breach  of  the  agreement  to 
testify:  1  Greenleaf  on  Evidence,  sec.  379;  1  Bishop's  Crimi- 
nal Procedure,  3d  ed.,  sec.  1164;  3  Russell  on  Crimes,  5  Eng. 
ed.  601;  Hamilton  v.  People,  29  Mich.  173;  Commonwealth  v. 
Knapp,  10  Pick.  477;  20  Am.  Dec.  534. 

Is  this  the  rule  in  this  state?  Does  our  statute  differ  from 
the  common-law  rule?  It  does.  See  this  proposition,  we 
think,  demonstrated  by  Presiding  Judge  White,  in  the  case 
of  Lopez  V.  State,  12  Tex.  App.  27.  He  says:  "No  exceptions 
to  the  statute  relating  to  confessions,  save  those  enumerated, 
can  with  us  be  availed  of  by  the  state.  'The  confession  of  a 
defendant  may  be  used  in  evidence  against  him  if  it  appear 
that  the  same  was  freely  made,  without  compulsion  or  per- 
suasion, under  the  rules  hereafter  prescribed':  Code  Crim. 
Proc,  art.  749.  '  The  confession  shall  not  be  used  if  at  the 
time  it  was  made  the  defendant  was  in  jail  or  other  place  of 
confinement,  nor  while  he  is  in  custody  of  an  oflBcer,  unless 
such  confession  is  made  in  the  voluntary  statement  of  the 
accused  taken  before  an  examining  court  in  accordance  with 
law,  or  be  made  voluntarily,  after  having  been  first  cautioned 
that  it  may  be  used  against  him,'  etc.:  Art.  750.  To  author- 
ize such  confession  or  confessions,  made  with  an  agreement 
to  turn  state's  evidence,  to  be  admitted  on  the  subsequent 
trial  of  the  party  making  them  in  this  state  and  under  this 
statute,  it  should  be  made  to  appear  not  only  that  they  were 
made  freely  and  without  compulsion  or  persuasion,  but  if  the 
defendant  was  under  arrest,  in  jail,  or  other  place  of  confine- 
ment, it  would  have  to  be  further  shown  that  they  were  made 
voluntarily,  after  he  had  been  first  cautioned  that  they  might 
be  used  against  him.  But  the  confession  can  in  no  case  be 
used  'unless  freely  made,  without  compulsion  or  persuasion.' 
If  the  party  has  been  threatened  into  making,  or  persuaded 
into  **  making,  it,  in  the  hope  that  he  would  be  permitted  to 
turn  state's  evidence,  and  thereby  gain  immunity  from  pun- 
ishment, in  no  event  could  such  confession  be  used  against 
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him,  if  he  subsequently  repudiated  the  agreement,  and  re- 
fused to  testify  as  a  witness  for  the  state." 

But  the  learned  trial  judge  based  his  ruling  upon  the  fact 
that  the  county  attorney  cautioned  appellant  that  if  he  failed 
to  testify,  his  confessions  would  be  used  against  him.  We 
answer,  first,  was  this  the  rule  required  by  the  statute?  The 
rule  required  by  the  statute  is  "  or  be  made  voluntarily,  after 
having  been  cautioned  that  it  may  be  used  against  him." 
The  caution  given  was,  "  May  be  used  against  him  if  he  failed 
to  testify."  The  caution  given  contained  a  condition  that 
was  not  required  by  the  statute.     (This  by  the  way.) 

But,  concede  that  appellant  was  properly  cautioned,  will 
this  fact,  under  the  circumstances  attending  this  question, 
alter  the  rule?  It  will  not.  For,  whether  cautioned  or  not, 
the  confession  must  be  voluntary.  The  confession  must  be 
freely  made,  without  persuasion,  though  conditioned.  This  rule 
is  most  clearly  established  in  Lopez  v.  State,  12  Tex.  App.  27. 
Were  the  confessions  in  this  case  freely  made — made  without 
persuasion?  They  were  not.  See  the  evidence  bearing  upon 
this  question.  The  county  attorney,  Bishop,  the  city  mar- 
shal, and  others  went  to  the  house  of  appellant,  and  mentioned 
the  subject  to  him.  Appellant  at  first  refused,  but  the  mar- 
shal insisted  on  his  doing  so,  and  he  finally  concluded  to 
make  the  confession.  The  appellant,  without  any  question 
of  doubt,  was  persuaded  to  make  the  confessions.  This  being 
the  case,  whether  cautioned  or  not,  or  whether  he  kept  or 
violated  his  contract,  his  confessions,  made  under  such  cir- 
cumstances, were  not  admissible  in  evidence.  The  judgment 
is  reversed,  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

Davidson,  J.,  absent.         

Evidence— CoMFESsiONS  When  Admissible  as.  —Confessions  of  •  party 
accused  of  crime  are  admissible  in  eridence  only  when  it  is  clearly  shown 
that  they  were  freely  and  voluntarily  made:  Murray  v.  State,  25  Fla.  528; 
Craig  v.  State,  30  Tex.  App.  619;  Jackaon  v.  State,  29  Tex.  App.  458;  State 
Y.  Demarente,  41  La.  Ann.  617;  People  v.  Chapleait,  121  N.  Y.  266;  Lyons  r. 
People,  137  111.  602;  State  v.  Hotoard,  35  S.  C.  197;  State  v.  Coella,  3  Wash. 
99,  and  confessions  made  under  inducements  of  fear  or  favor  must  be  ex- 
cluded: State  T.  Morgan,  35  W.  Va.  260;  Euoing  v.  State,  29  Tex.  App.  434; 
Neeky  ▼.  State,  27  Tex.  App.  324;  Bubster  v.  State,  33  Neb.  663;  Green  v. 
State,  88  Ga.  516;  30  Am.  St.  Rep.  167,  and  note.  This  question  is  thor- 
oughly discussed  in  the  extended  notes  to  the  following  cases:  Daniel*  r. 
State,  6  Am.  St.  Rep.  242-251;  Nolen  v.  State,  46  Am.  Rep.  253-260,  and 
Heidi  y.  StaU,  57  Am.  Rep.  839-842. 
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Castillo  v.  State. 

[31  Texas  Criminal  Reports,  145-1 

BafI: — Deolahations  of  Prosecutrix  as  Ees  Gestje.— In  cases  of  rape 
anything  which  the  woman  said  or  did  of  the  res  gfstce  of  the  ravishment, 
is  admissible  as  original  evidence,  whether  she  testifies  or  not.  Aside 
from  and  beyond  this  it  is  competent  to  show  by  her  or  by  others,  or 
both,  that,  recently  after  the  alleged  rape  she  complained  of  it  to  suit* 
able  persons,  and  exhibited,  if  such  was  the  fact,  marks  of  violenca 
and  other  like  indications,  as  confirmatory  of  her  testimony;  but  neither 
the  particulars  of  her  complaint  nor  the  identity  of  the  accused  can  b» 
thus  given  as  original  or  independent  proof. 

Evidence— Declarations  as  Ees  Gest^.— In  order  to*  constitute  decla- 
rations a  part  of  the  i-es  gestce  it  is  not  necessary  that  they  were  pre- 
cisely coincident  in  point  of  time  with  the  principal  fact.  If  they  spring 
out  of  it,  were  voluntary  and  spontaneous,  and  made  at  a  time  so  near 
it  as  to  preclude  the  idea  of  deliberate  design,  they  may  be  regarded  a» 
contemporaneous,  and  admitted  in  evidence. 

Rape — Declarations  of  Prosecutrix  as  Res  Gestae. — In  a  prosecutioa 
for  rape,  voluntary  statements  made  by  the  prosecutrix  to  her  grand- 
mother a  very  few  moments  after  the  perpetration  of  the  crime,  and  t« 
another  person  in  about  one-half  an  hour  thereafter,  and  while  she  wa»- 
in  great  pain,  torn,  lacerated,  and  bleeding,  to  the  effect  that  the  maa 
who  ravished  her  bad  a  scar  on  his  face,  and  had  followed  her  with  % 
bucket  in  his  hand,  are  admissible  in  evidence  as  part  of  the  rea  geaice^ 

H.  H.  Neill  and  N.  B.  Bendy,  for  the  appellant. 

R.  H.  Harrison,  assistant  attorney  general,  for  the  state. 

***  Davidson,  J.  Appellant  was  convicted  of  the  crime  of 
rape,  and  his  punishment  assessed  at  death. 

150  Three  bills  of  exception  were  reserved  to  the  ruling  of 
the  court  in  relation  to  the  admission  of  testimony.  By  the 
first  bill  it  is  made  to  appear  that  the  prosecutrix  was  per- 
mitted to  testify,  *'  that  she  told  her  grandmother,  Luz  Juarez, 
when  she  got  home,  that  a  man  who  followed  her,  who  had  a 
Bear  on  his  face,  took  her  and  pulled  her  in  the  bushes,  near 
where  there  is  a  mesquit  bush,  close  to  Mr.  Lyons'  house,  and 
did  bad  things  to  her  and  hurt  her."  By  the  second  bill  it  is 
disclosed  that  the  same  witness  testified:  "After  I  got  home, 
Matias  Villareal  came  to  where  I  was  at  my  grandmother's, 
and  I  told  him  that  the  man  whom  he  saw  following  behind 
me  with  a  tin  bucket  in  his  hand,  and  who  had  a  scar  on  his 
face,  was  the  man  who  took  me  and  hurt  me;  and  Matias  told 
me  that  he  knew  him  well."  The  third  bill  is  reserved  to 
the  admission  of  the  testimony  of  the  witness  Villareal, 
which  was  in  substance  the  same  as  that  stated  in  the  second 
bill  of  exceptions. 
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The  ttatement  to  the  grandmother  was  made  in  a  very  fevr 
minutes  after  the  act  was  committed,  and  the  statement  to 
Villareal  was  made  in  about  one-half  hour  thereafter,  and 
while  the  prosecutrix  was  lying  on  a  bench,  hurt  and  bleed- 
ing. In  each  instance  it  was  objected  that  it  was  not  compe- 
tent for  the  state  to  prove  anything  the  injured  party  stated 
except  the  fact  that  she  made  complaint  of  the  outrage  com- 
mitted upon  her,  and  that  it  was  not  proper  to  admit  in  evidence 
any  statement  she  may  have  made  as  to  who  committed  the 
ofiFense,  or  the  facts  and  particulars  attending  its  commission, 
other  than  the  fact  that  the  complaint  was  made.  The  court, 
in  signing  the  bills  of  exceptions,  states  *'  that  the  statements 
were  so  closely  connected  with  the  acts,  both  as  to  the  time 
and  place,  as  to  be  part  of  the  res  gestae"  etc. 

The  law  is  well  settled  in  this  state,  where  the  injured 
female  makes  complaint  of  the  fact  that  she  has  been 
ravished,  that  fact  can  be  proved.  It  is  equally  well  settled 
that  the  particulars  of  her  statement  or  complaint  cannot  be 
introduced  by  the  state  as  original  and  independent  testimony. 
Such  evidence  may,  however,  be  introduced  in  rebuttal  in 
support  of  her  veracity,  and  for  the  purpose  of  establishing 
the  accuracy  of  her  testimony,  when  her  credibility  has  been 
attacked  by  the  defendant:  Lawson  v.  State,  17  Tex.  App.  292; 
Johnson  v.  State^  21  Tex.  App.  368;  Hoist  v.  State,  23  Tex. 
App.  1;  59  Am.  Rep.  770;  Fefferling  v.  State,  40  Tex.  486; 
Willson's  Criminal  Statutes,  sec.  915.  In  this  connection  it 
may  also  be  stated  that  in  cases  of  rape  the  identity  of  the 
accused  cannot  be  proved  by  such  statement  of  the  prosecu- 
trix, nor  can  it  be  by  this  means  shown  who  committed  the 
offense:  Johnson  v.  State,  21  Tex.  App.  368. 

But  these  rules  are  inapplicable  when  the  details  of  such 
statement  are  sought  to  be  proved  as  res  gestae  of  the  trans- 
action. In  one  instance  the  details  of  the  complaint  cannot 
be  used  except  as  corroborating  testimony,  wliile  in  the  other 
it  is  res  gestae,  and  may  be  introduced  as  original  ***  and 
independent  evidence.  The  question  here  presented  is,  was 
the  evidence  sought  to  be  excluded  properly  admitted  as  r«» 
ges'.ae  of  the  transaction  to  which  it  refers?  The  rule  author- 
izing evidence  of  the  detailed  statement  as  res  gestae  is  not  to 
be  confounded  with  that  which  permits  evidence  that  com- 
plaint was  made,  but  rejects  the  details  and  particulars  of 
such  complaint.  These  rules  are  widely  different,  and  the 
distinction  is  plainly  observed  and  noticed  in  the  authorities. 
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When  res  gestse,  it  is  original  primary  testimony,  and  can  be 
introduced  as  such,  but  under  the  other  rule  it  can  only  be 
used  as  sustaining  or  corroborative  evidence. 

Speaking  of  this  difference,  Mr.  Bishop  says:  "On  ordinary 
grounds,  anything  which  the  woman  said  or  did  of  the  rea 
gestss  of  the  ravishment  will  be  admissible  in  evidence;  and 
there  is  considerable  room  for  strengthening  her  testimony  in 
this  way,  especially  where  she  exhibits  marks  of  violence  in 
connection  with  expressions  indicative  of  her  physical  condi- 
tion. But  aside  from  and  beyond  this,  it  is  competent  to 
show  by  her  or  by  others,  or  both,  that  after  the  alleged  rape, 
especially  recently  after,  she  complained  of  it  to  suitable  per- 
sons, and  exhibited,  if  such  was  the  fact,  marks  of  violence 
and  other  like  indications,  as  confirmatory  of  her  sworn  testi- 
mony. It  is  of  special  practical  importance  that  the  com- 
plaint was  recent,  and  explanations  of  any  delay  are  competent. 
....  Neither  the  particulars  of  her  complaint  nor  the  name 
of  the  person  whom  she  mentioned  as  the  offender  can  by 
the  English  and  more  common  American  practice  thus  be 

given The  effect  of  this  evidence  is  mainly  to  sustain 

the  witness;  it  is  not  independent  proof.  If,  therefore,  the 
injured  female  does  not  appear  as  a  witness,  this  evidence 
cannot  be  given.  But  what  is  of  the  rea  gestx,  as  stated  in 
the  opening  of  this  section,  is  competent,  whether  she  testified 
or  not":  2  Bishop's  Criminal  Procedure,  sec.  936,  and  notes; 
also  sees.  625, 626,  and  notes.  See,  also,  1  Wharton's  Criminal 
Law,  sec.  566.  This  distinction  is  expressly  recognized  by 
this  court  in  Veal  v.  State,  8  Tex.  App.  474. 

In  Regina  v.  Eyre,  2  Fost.  &  F.  579,  it  is  said:  "Whatever 
she  [referring  to  the  prosecutrix]  said  immediately  after 
the  occasion,  and  what  was  said  to  her  in  answer,  is  equally 
evidence."  The  statement  may  be  made  at  a  time  and  place 
80  remote  from  the  principal  fact  as  to  preclude  it  as  res  gestae 
of  such  facts,  and  yet  not  exclude  it  when  it  is  offered  for  the 
purpose  of  showing  that  the  complaint  or  statement  was  made. 
In  case  it  was  res  gestss  the  details  of  the  statement  are  ad- 
missible in  evidence;  if  not  res  gestse,  the  particulars  of  such 
statement  cannot  be  introduced.  The  difference  between  the 
rules  is  distinct  and  easily  comprehended.  If  the  evidence 
set  out  in  the  bills  of  exception  was  res  gestse,  it  was  clearly 
admissible;  if  not  res  gestse,  it  should  have  been  excluded. 
In  case  of  a  conviction  for  an  assault  with  intent  to  rape,  thia 
court  has  held  that  it  was  proper  to  permit  a  witness  to  tes- 
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tify  to  the  *'*  etatements  of  the  prosecutrix  made  with  re- 
gard to  the  occurrence,  the  details  of  the  transaction,  her 
nervous  condition,  and  the  swollen  appearance  and  blood 
upon  her  wrist.  The  statement  was  made  a  few  moments 
after  the  occurrence,  and  it  was  there  said:  "  These  state- 
ments of  the  prosecutrix,  and  her  appearance  and  condition 
were  heard  and  seen  by  the  witness  in  a  very  few  minutes  af- 
ter the  occurrence,  and  were  res  gestas":  Lights  v.  StatCf  21 
Tex.  App.  308. 

In  Lewis  v.  State,  29  Tex.  App.  201,  25  Am.  St.  Rep.  720,  it 
is  said  by  this  court:  "  In  order  to  constitute  declarations  a 
part  of  the  res  gestae,  it  is  not  necessary  that  they  were  pre- 
cisely coincident  in  point  of  time  with  the  principal  fact.  If 
they  sprang  out  of  the  principal  fact,  were  voluntary  and 
spontaneous,  and  made  at  a  time  so  near  it  as  to  preclude 
the  idea  of  deliberate  design,  they  may  be  regarded  as  con- 
temporaneous, and  are  admissible  in  evidence":  See,  also,  Fos- 
ter V.  State,  8  Tex.  App.  248;  Boothev. State,  4  Tex.  App.  202; 
Tooney  v.  State,  8  Tex.  App.  452;  Stagnsr  v.  State,  9  Tex.  App. 
441;  Warren  v.  State,  9  Tex.  App.  619;  85  Am.  Rep.  745; 
Neyland  V.  State,  13  Tex.  App.  586;  Washington  v.  State,  19 
Tex.  App.  521;  53  Am.  Rep.  387;  Mclnturfv.  State,  20  Tex. 
App.  335;  Pierson  v.  State,  21  Tex.  App.  15;  Smith  v.  Statet 
21  Tex.  App.  277;  Powers  v.  State,  23  Tex.  App.  42;  Irby  v. 
State,  25  Tex.  App.  203;  Fulcher  v.  State,  28  Tex.  App.  465; 
Craig  v.  State,  30  Tex.  App.  619. 

In  Lewis'  case  the  conviction  was  for  murder,  and  the  state- 
ment of  the  deceased  was  made  to  two  witnesses,  at  different 
times,  from  a  half  hour  to  one  and  a  half  hours  after  the  oc- 
currence; in  Fulcher's  case  the  statement  of  the  wounded 
party  was  made  about  thirty  minutes  after  he  was  shot;  and 
in  both  cases  the  statements  were  held  to  be  res  gestae:  Lewis 
V.  State,  29  Tex.  App.  201;  25  Am.  St.  Rep.  72o';  Fulcher  v. 
State,  28  Tex.  App.  465. 

In  this  case  the  statements  were  made  to  the  grandmother 
in  a  very  few  moments  after  the  offense  was  committed,  and 
within  a  very  short  distance  of  the  scene  of  the  crime,  and  to 
the  witness  Villareal  in  about  half  an  hour.  The  prosecutrix 
was  a  child  of  about  eleven  years  of  age,  badly  developed  for 
her  age,  and  at  the  time  of  making  the  statement  suflFering 
great  pain;  was  torn,  lacerated,  and  bleeding  from  the  effects 
of  the  recent  rape,  and  was  scared  and  excited.  Her  state- 
ment was  voluntary,  and  uninfluenced  by  persuasion,  sugges- 


798  Castillo  v.  State.  ^Texas, 

tion,  or  other  influence  or  consideration.  She  stated  no  name, 
and  in  fact  she  did  not  know  the  name  of  the  perpetrator  of 
the  outrage,  but  could  and  did  give  an  accurate  description 
of  him.  He  was  a  stranger  to  her.  Such  facts  and  circum- 
stances preclude  the  idea  of  fabrication,  or  deliberate  design 
in  making  the  statements.  On  the  contrary,  they  were  vol- 
untary and  spontaneous;  as  much  ***  so  as  if  uttered  at  the 
very  time  of  the  outrage.  The  statements  were  res  gestae,  and 
clearly  admissible. 

We  have  examined  the  other  questions  raised  by  counsel, 
but  find  no  error  in  any  of  them.  It  is  not  necessary  to  dis- 
cuss them.  The  charge  was  a  clear  presentation  of  the  law 
of  the  case.  The  evidence  discloses  a  most  brutal  assault 
upon  a  child,  and  a  rape  horrible  in  its  details.  Defendant 
Bought  to  prove  an  alibi.  His  testimony  was  conflicting,  and 
the  witness  introduced  by  him  contradicted  his  individual 
testimony  in  every  material  aspect  relating  to  the  facts  of  the 
alibi.  Defendant  was  positively  identified  by  the  prosecutrix 
as  the  perpetrator  of  the  crime.  Her  testimony  was  strongly 
corroborated  in  every  respect.  If  the  witnesses  testified  truth- 
fully in  this  case,  defendant  is  guilty,  and  his  conviction 
proper;  and  no  discredit  is  thrown  upon  the  evidence  of  the 
prosecution.  As  the  record  presents  the  case  to  us,  the  defend- 
ant has  had  a  fair  and  impartial  trial,  and  the  judgment  is 
afiirmed. 

AflBrmed. 

Judges  all  present  and  concurring. 

Rape — Evidence. — Declakations  of  Pbosecuting  Witkess  is  Part  of 
Kbs  Gest^:  See  the  extended  notes  to  the  following  cases,  where  this  sab- 
ject  is  discussed:  Field  ▼.  State,  34  Am.  Rep.  479;  Smith  v.  State,  80  Am. 
Deo.  371;  and  OUson  v.  Slate,  38  Am.  Rep.  369;  also  McMurrin  v.  Rigby,  80 
Iowa,  322. 

Evidence — Admissibility  o»  Declarations  in  Criminal  Cases  as  Part 
ov  THE  Res  Gest.x. — To  constitute  declarations  a  part  of  the  res  gestce,  it  is  not 
necessary  that  they  were  precisely  coincident  with  the  principal  fact.  If 
they  sprang  out  of  the  principal  fact,  tend  to  explain  it,  were  voluntary  and 
spoataneous,  and  made  at  a  time  so  near  it  as  to  preclude  the  idea  of  design, 
they  may  be  regarded  as  contemporaneous,  and  admitted  in  evidence:  Lexoia 
V.  Stale,  29  Tex.  App.  201;  25  Am.  St.  Rep.  720,  and  note;  Hamilton  v. 
State,  36  Ind.  280;  10  Am.  Rep.  22,  and  note;  People  v.  Vernon,  36  Cal.  49; 
95  Am.  Deo.  49,  and  note  at  page  56.  The  declarations  of  a  person  npoa 
whom  an  assault  was  made,  uttered  immediately  after  the  assault,  are  ad- 
missible ss  parts  of  the  r«  gestae  in  a  criminal  case:  Monday  v.  Slate,  32  Ga. 
672;  79  Am.  Deo.  314,  and  note;  Drake  v.  State,  29  Tex.  App.  265.  See  th« 
note  to  Moaea  v.  State,  16  Am.  St.  Rep.  23;  and  the  extended  notes  to  Field 
v.  State,  34  Am.  Rep.  479;  and  State  v.  Molisse,  58  Am.  Rep.  184. 
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[81   TXXAB   Ceuinal    Bspobtb,   173.] 

JvsT  Trials— RiQHT  to  Recall  Jury  amd  Givb  Additioital  Instbvo 
TIONS. — In  a  criminal  case  the  court  may,  of  its  own  motion,  after  th* 
jnry  has  retired  and  before  verdict,  recall  the  jurors  into  open  court  and 
give  them  further  instructions  whenever  it  is  deemed  necessary  to  do  so, 
provided  the  defendant  is  present  when  such  action  is  taken,  or  has 
waived  his  right  to  be  present. 

Jdbt  TfiiAL— Excwtion  to  Imstbuctions — Recalling  ahd  Pbofiblt  Ih« 
STBUCTINO  Jury. — The  defendant  may,  at  any  time  before  verdict,  re> 
serve  exceptions  to  the  charge  of  the  court  as  given  to  the  jury,  but 
the  bill  containing  such  objections,  to  be  entitled  to  consideration  on 
appeal,  must  point  out  the  error  or  errors  complained  of  with  particu* 
larity,  and  not  in  general  terms. 

Jdby  Trials— Right  of  Court  to  Recall  and  Properly  Instruct  Jury. 
Upon  the  discovery,  after  the  retirement  of  the  jury  in  a  criminal  case, 
of  an  omission  or  error  in  the  instrnctions  as  given,  it  is  the  right  of  the 
conrt  to  rectify  the  error  by  proper  instructions,  no  matter  whether  such 
error  is  discovered  by  the  court,  or  called  to  its  attention  by  an  excep- 
tion  properly  taken  by  counsel.  To  this  end  the  jnry  may  be  recalled 
into  open  court,  before  verdict,  and  properly  instructed,  in  the  presence 
of  the  defendant,  whether  he  objects  to  such  instruction  or  not. 

Jury  Trials— Right  to  Recall  and  Instruct  Jury. — The  right  of  tha 
trial  court,  of  its  own  motion,  to  recall  the  jury  in  a  criminal  case  before 
verdict,  and  to  give  additional  instructions,  is  not  abridged  by  a  statute 
authorizing  the  jury  to  ask  further  instructions  of  the  court  touching 
any  matter  of  law. 

Coopwood  and  Coopwoodt  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general^  for  the  state. 

*'*  Davidson,  J.  This  appeal  is  prosecuted  from  a  con- 
viction of  horse  theft. 

Counsel  for  appellant  prepared  and  requested  the  court  to 
give  the  jury  several  instructions,  all  of  which  were  refused, 
except  one,  because,  substantially,  they  had  already  been 
given  in  the  charge  of  the  court.  Upon  an  inspection  of  the 
record  we  are  of  opinion  that  the  court  was  correct.  Repeti- 
tion of  charges  is  not  necessary:  Willson's  Criunnal  Statutes, 
sec.  2354. 

During  their  retirement,  and  prior  to  their  verdict,  the 
court,  of  its  own  motion,  had  the  jury  recalled  into  open 
court,  and  gave  them  au  instruction  with  reference  to  the  law 
of  circumstantial  evidence.  This  action  of  the  court  was  ex- 
cepted to,  because  the  court  is  invested  with  no  authority,  of 
its  own  motion,  to  recall  the  jury  after  their  retirement,  and 
give  additional  charges;  and  the  charge  as  given  was  also  ex- 
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cepted  to,  because  it  did  not  Btate  correctly  the  law  on  the 
Bubject.  The  charge  as  given  is  not  subject  to  the  criticism 
Bought  to  be  urged  against  it.  It  is  contended  by  appellant 
that  the  court  had  no  authority  to  recall  the  jury,  of  its  own 
motion,  after  their  retirement,  and  give  the  additional  instruc- 
tion. In  support  of  this  proposition  we  are  cited  to  the  latter 
clause  of  article  1464  of  Paschal's  Digest,  which  provides  that 
"  all  charges  or  instructions,  whether  given  by  the  judge  of 
his  own  accord,  or  upon  request  of  counsel  or  parties,  may  be 
carried  from  the  bar  by  the  jury  in  their  retirenient,  and  no 
judge  shall  in  any  case  make  any  further  charge,  unless  on 
the  application  of  the  jury,  or  a  party,  or  his  counsel."  Thi& 
article  *''*  applies  as  well  to  criminal  as  civil  causes:  Goes  v. 
State,  40  Tex.  620;  Taylor  v.  State,  42  Tex.  504;  Garza  v. 
State,  3  Tex.  App.  286. 

The  construction  placed  on  that  portion  of  the  quoted  stat- 
ute which  provided,  that  "no  judge  shall  in  any  case  make 
any  further  charge,  unless  on  the  application  of  the  jury  or  a 
party  or  his  counsel,"  was  to  the  effect,  that  it  was  an  express 
inhibition  upon  the  authority  of  the  court,  of  its  own  motion, 
in  any  case,  to  give  additional  instructions  to  the  jury  after 
their  retirement:  Same  authorities.  This  limitation,  however^ 
upon  the  power  of  the  court  was  omitted  by  the  legislature  in 
revising  the  codes  in  1879,  and  was  therefore  abrogated,  and 
since  the  adoption  of  the  codes  has  ceased  to  be  the  law  in 
this  state:  Rev.  Stats.,  arts.  1316,  1317,  1319,  1321.  The  de- 
cisions cited  by  appellant  are  not  in  point,  and  are  no  longer 
authority  in  this  state,  because  rendered  under  the  repealed 
act. 

In  felony  cases  the  court  is  required  to  deliver  the  jury  a 
written  charge,  in  which  the  law  applicable  to  the  facts  shall 
be  distinctly  set  forth.  The  iudge  is  prohibited  from  express- 
ing an  opinion  as  to  the  weight  of  the  evidence,  as  well  as 
from  summing  up  the  testimony;  and  he  is  required  to  give 
such  charge  whether  asked  or  not:  Code  Crim.  Proc,  art. 
677.  When  the  charge  has  been  given,  the  defendant 
may  reserve  his  bill  of  exceptions  thereto,  in  order  that  the 
same  may  be  revised  upon  appeal:  Code  Crim.  Proc,  art. 
686.  This  bill,  in  order  to  entitle  it  to  consideration  on 
appeal,  must  point  out  the  error  complained  of  with  par- 
ticularity. It  is  not  sufficient  that  the  charge  is  assailed 
by  it  in  a  general  way,  or  in  general  terms:  Williams  v.  State, 
22  Tex.  App.  497;  Smith  v.  State,  22  Tex.  App.  316;  Eennessy 
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V.  State,  23  Tex.  App.  340;  Peace  v.  State,  27  Tex.  App.  83; 
Quintana  v.  State,  29  Tex.  App.  401;  25  Am.  St.  Rep.  730. 
It  is  also  necessary  that  such  exception  must  be  taken  prior 
to  the  return  of  the  verdict  of  the  jury:  McCall  v.  States  14 
Tex.  App.  353;  Phillips  v.  State,  19  Tex.  App.  158;  Bogan  v. 
State,  30  Tex.  App.  466.  If  the  court  could  not  recall  and 
properly  instruct  the  jury  when  his  attention  was  called  to 
the  defects  pointed  out  by  the  exception,  we  would  have  the 
strange  condition  of  a  fatal  error  being  pointed  out  by  the 
exception,  and  yet  the  court  legally  helpless  to  cure  the  evil 
or  remedy  the  wrong;  and  we  would  be  confronted  with  the 
stranger  proposition  still,  that  a  party,  after  excepting  to  an 
erroneous  instruction,  would  be  heard  to  successfully  com- 
plain that  the  error  of  which  he  complained  was  cured  by 
proper  instructions,  and  by  this  means  his  legal  rights  secured 
to  him.  We  entertain  no  doubt  as  to  the  correctness  of  the 
action  of  the  court  in  this  matter. 

When  an  omission  or  error  has  been  discovered  in  the 
charge,  whether  by  the  court  or  counsel,  it  is  the  right,  and 
may  become  the  duty,  of  the  *'®  court  to  rectify  the  error 
by  a  proper  charge,  and  to  this  end  the  jury  may  be  recalled 
into  open  court  and  properly  instructed,  provided  the  defend- 
ant be  present.  Mr.  Thompson,  in  his  valuable  work  on 
Trials,  says:  "We  have  seen  that  it  is  the  right,  and  some- 
times the  duty,  of  the  judge  to  instruct  the  jury  on  questions 
of  law,  although  not  requested  to  do  so,  except  where  the 
practice  is  not  enjoined  by  statute.  We  have  also  seen  that 
the  judge  may  rightfully  modify  or  revoke  instructions  which 
he  has  given  to  the  jury,  which,  on  further  reflection,  he  con- 
cludes to  be  erroneous.  It  necessarily  results  from  this  that 
the  judge  may,  of  his  own  motion,  recall  the  jury,  and  give 
them  further  instructions,  whenever  he  considers  it  necessary 
to  do  so":  2  Thompson  on  Trials,  sees.  2353,  2363. 

The  limitation  upon  this  privilege  or  power  of  the  court  in 
this  state  is  found  in  the  right  of  the  defendant  to  be  present 
when  such  action  on  the  part  of  the  court  is  had.  This  right 
the  defendant  can  waive.  Subject  to  such  limitation,  the 
jury  may  be  recalled  by  the  court,  of  its  own  motion,  and 
such  legal  and  necessary  additional  instructions  may  be 
given  them  as  "the  law  of  the  case"  makes  necessary,  or 
the  testimony  may  require:  Sackett's  Instructions  to  Juries^ 
sec.  31;  Thompson  on  Charging  Juries,  131,  132;  11  Am.  & 
Eng.  Ency.  of  Law,  256,  257,  and  notes;  Nicholson  T.  State. 

AM.  ST.  Kep..  Vol.  XXXVII.  —  61 


802  Simon  v.  State.  [Texas, 

38  Md.  153;  Jones  v.  Van  Patten,  3  Ind.  107;  Hall  v.  State, 
8  Ind.  439,  444;  State  v.  Pitts,  11  Iowa,  343;  Lee  v.  Quirk,  20 
III.  392;  Davis  v.  Fish,  2  G.  Greene,  447;  O'Connor  v.  Guthrie, 
11  Iowa,  80;  Campbell  v.  Beckett,  8  Ohio  St.  210;  i7o6grflr  v. 
<Sf<a«c,  3  Minn.  262;  Breedlove  v.  ^wndy,  96  Ind.  319;  People 
V.  Perry,  65  Cal.  568;  Alexander  v.  Oardiner,  14  R.  I.  15; 
Booker  v.  5<afe,  76  Ala.  22,  24.  Nor  is  this  privilege  and 
authority  in  the  court  abridged  by  the  statute  which  author- 
izes the  jury  to  ask  further  instructions  of  the  court  touching 
any  matter  of  law.  The  court  did  not  err  in  this  matter. 
The  charge  of  the  court  suflBciently  presents  the  law  appli- 
cable to  the  facts  adduced.  Having  found  no  reversible  error 
in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Judges  all  present  and  concurring. 


Trial — Recallino  Jury  for  Fprthkb  Instrttctions. — The  court  haa  a 
right  to  give  the  jury  further  or  explanatory  charges  in  a  case  where  counsel 
have  voluntarily  absented  themselves  from  the  courtroom,  if  the  prisoner  i« 
present:  Collins  v.  SicUe,  33  Ala.  434;  73  Am.  Dec.  426.  A  verdict  will  not 
be  set  aside  where  the  court,  in  response  to  an  inquiry  from  the  jury,  cor* 
rectly  states  the  law:  Perkira  v.  Commonwealth,  7  Gratt.  651;  56  Am.  Dec. 
123.  After  a  jury  had  retired  to  consider  their  verdict,  the  court  sent  to 
them,  in  answer  to  their  request,  an  instruction  in  writing,  and  also  a  copy 
of  the  statute,  without  the  knowledge  of  counsel  on  either  side.  It  was  held 
to  be  error:  State  v.  Patterson,  45  Vt.  308;  12  Am.  Rep.  200. 

Appeal— SciTFiciENCY  of  Exceptions.— An  exception  to  the  charge  of 
the  court,  which  does  not  assign  any  reason  for  the  exception,  nor  point  out 
the  respect  in  which  the  charge  is  claimed  to  be  incorrect  or  insufficient, 
will  not  be  considered  on  appeal:  Quintana  v.  State,  29  Tex.  App.  401;  25 
Am.  St.  Rep.  730.  See,  also,  Welcome  t.  Mitchell,  81  Wis.  566;  29  Am.  St. 
Rep.  913. 


Simon  v.  State. 

[SI  Texas  Cbimimal  Rkfobts,  186.] 

Inoist — ^Dkolaratioms  of  Parents  to  Prove  iLLEornMAor. — On  the 
prosecution  of  a  man  for  an  incestuous  marriage  with  the  daughter  of  bis 
half  sister  by  the  same  father,  declarations  by  his  deceased  mother  and 
father  that  he  is  an  illegitimate  child,  not  the  son  of  his  supposed  father, 
and  that  there  is  no  blood  relationship  between  himself  and  his  wife, 
are  inadmissible  in  the  absence  of  evidence  of  non-access  between  the 
supposed  parents,  or  that  they  were  living  apart,  or  that  the  supposed 
father  was  impotent  at  tfie  time  the  accused  was  conceived. 

Ikoist — Declaration  of  Parent  to  Prove  Illeoitimact. — On  the  prosa- 
ention  of  a  man  for  an  incestuous  marriage,  the  declarations  of  his  da« 
OMsed  mother  that  be  is  illegitimate,  though  born  in  wedlock,  made  to 
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him  abont  the  time  of  his  marriage,  are  inadmissible  to  prove  good  faitb 
on  his  part  in  entering  into  the  marriage. 

Marriaqb,  Etidemoe  of. — The  fact  that  a  woman  assnmes  a  certain  name, 
and  gives  her  child  that  name,  ia  no  proof  of  her  marriage  with  a  man 
who  bears  that  name. 

IiroEST — Illeoalitt  or  Mabriaob  as  Dbfrnsb. — On  the  prosecution  of  a 
man  for  an  incestuons  marriage,  proof  of  his  cohabitation  with  or  carnal 
knowledge  of  a  female  relative  within  the  prohibited  degrees,  ia  snffi* 
cient  to  establish  his  guilt,  without  proof  of  a  valid  marriage,  and  the 
fact  that  the  person  who  solemnized  the  marriage  ceremony  was  unau- 
thorized to  do  so,  does  not  afifect  the  guilt  of  the  accused,  nor  entitle  him 
to  an  acquittal. 

31ARRIAOE,  Valtditt  OF. — Whatever  be  the  form  of  ceremony,  or  if  there 
be  no  ceremony,  and  the  parties,  if  capable  of  consent,  agree  presently 
to  take  each  other  for  husband  and  wife,  and  from  that  time  live  pro- 
fessedly in  that  relation,  these  facts  are  sufficient  to  constitute  proof  of 
a  marriage  binding  on  the  parties,  and  subjecting  them  to  legal  penalties 
for  a  disregard  of  its  obligations. 

Ikobst. — An  Indiotmknt  charging  incest  is  not  defective  in  alleging  that 
the  accused  "  did  unlawfully  intermarry,"  because  it  fails  to  allege  af- 
firmatively that  there  was  a  marriage,  nor  is  it  fatally  defective  in 
failing  to  charge  that  the  accused  "  knowingly"  entered  into  an  unlaw- 
ful marriage,  if  the  statute  defining  incest  does  not  employ  the  word 
"knowingly." 

Pbacticb. — Ikadmissible  Evidence  Not  Excepted  to  at  the  time  it  was 
offered  cannot  be  complained  of  on  appeal,  in  the  absence  of  a  motion 
to  strike  it  out  after  it  was  so  admitted  by  the  trial  court. 

Crain^  Kleberg,  and  Grimes,  and  Baker  and  Summers,  for  the 
appellant 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

***  SiMKiNS,  J.  Appellant  was  convicted  in  the  district 
court  of  Goliad  county  of  incest,  his  punishment  being  as- 
sessed at  three  years  in  the  penitentiary,  from  which  he  ap- 
peals. There  are  two  grounds  of  error  submitted  for  reversal 
which  demand  consideration. 

1.  The  error  of  the  court  in  excluding  the  testimony  of 
Louis  and  Theresa  Budde  and  Henry  Simon  as  to  the  dec- 
larations of  Caroline  Simon,  the  deceased  mother  of  defend- 
ant, and  Mathias  Simon,  his  putative  father,  to  the  effect  that 
defendant  was  not  the  son  of  Mathias,  her  husband,  and  that 
if  defendant  got  into  trouble  by  his  marriage  she  would  pro- 
tect him.  The  evidence  shows  that  Mathias  Simon  was  twice 
married;  that  Theresa  Budde  was  the  offspring  of  his  first 
marriage;  that  witness  Henry  and  the  defendant,  Theodore, 
were  the  result  of  the  second  marriage,  which  was  with  Caro- 
line Malitz;  that  on  the  thirtieth  day  of  September,  1888,  de- 
fendant married  Carrie,  the  daughter  of  his  half  sister,  Theresa 
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Budde.  The  object  of  the  testimony  was:  1.  To  show  ther© 
was  no  blood  relation  between  defendant  and  Carrie  Budde; 
and  2.  To  show  that  defendant  in  marrying  acted  in  good 
faith,  honestly  believing  that  no  relationship  existed  between 
Carrie  Budde  and  himself,  and  therefore  he  could  not  be  amen- 
able to  law,  even  though  the  relationship  in  fact  existed.  Wo 
are  of  opinion  that  the  court  did  not  err  in  rejecting  this  tes- 
timony. It  is  the  rule  established  in  England  and  America, 
and  supported  on  the  highest  considerations  of  public  policy^ 
that  the  lips  of  parents  are  sealed  as  to  any  testimony  which 
would  assail  the  legitimacy  of  their  children  born  in  wedlock 
(Wharton's  Criminal  Evidence,  518),  and  relationship  is  to 
be  proven  as  in  civil  cases:  Pen.  Code,  art.  332;  2  Am.  & 
Eng.  Ency.  of  Law,  140. 

It  is  not  pretended,  nor  is  there  any  ofiFer  on  the  part  of 
appellant,  as  **•  a  predicate  for  such  testimony,  to  show  that 
there  was  non-access,  or  that  the  said  Mathias  and  Caroline 
were  not  living  together,  or  that  the  said  Mathias  had  become 
impotent  when  defendant  was  conceived  in  his  mother's 
womb:  Bishop  on  Marriage  and  Divorce,  sees.  1168-1171, 
There  is  certainly  no  question  as  to  the  legitimacy  of  Henry 
Simon,  the  younger  brother  of  defendant.  Had  Mrs.  Simon 
been  living  her  testimony  would  not  have  been  admissible, 
especially  since  Mathias  was  dead,  the  putative  father  of  de- 
fendant: Bishop  on  Marriage  and  Divorce,  sec.  1179.  The 
rule  invoked  by  counsel,  on  the  admissibility  of  declarations 
of  deceased  persons  as  to  relationship  and  birth,  death,  and 
marriage,  establishing  pedigree,  can  have  no  application,  for, 
if  she  could  not  testify  living,  her  declarations  would  not  be 
admissible  after  her  death:  1  Greenleaf  on  Evidence,  104. 

2.  Nor  do  we  think  the  court  erred  in  refusing  to  admit  the 
declarations  of  Caroline  Simon  to  sustain  appellant's  plea  of 
marriage  in  good  faith.  As  it  appears  of  record,  some  time  in 
1857,  Mathias  Simon,  a  widower  with  one  child  (Theresa)  in- 
termarried with  Caroline  Malitz,  also  with  one  child  (Gus), 
and  they  lived  together  as  husband  and  wife  until  1867,  when 
Mathias  died,  leaving  Caroline  with  two  children,  Henry  and 
Theodore,  as  the  fruit  of  their  marriage.  It  was  understood 
by  all  the  family  and  neighbors  that  defendant  was  the  son 
of  Mathias  and  Caroline  Simon;  he  was  always  recognized  as 
■uch,  and  no  question  was  raised  as  to  defendant's  legitimacy 
until  at  or  about  the  time  of  his  marriage  to  Carrie  Budde, 
his  half  niece.     Now,  the  only  evidence  on  which  it  is  sought 
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-to  hinge  good  faith  is  the  purported  declarations  of  the 
mother,  that,  if  defendant  got  into  trouble  about  it,  she  would 
protect  him;  that  he  was  not  the  son  of  his  putative  father, 
Mathias.  How  Mrs.  Simon  proposed  to  prove  this  fact  seems 
to  have  been  locked  in  her  own  bosom  and  to  have  died  with 
her.  No  witness  who  knew  her  in  years  past  points  out  a 
single  suspicious  fact  or  rumor.  Defendant  liimself  shows 
not  the  slightest  interest  in  learning  who  was  his  real  father; 
he  was  satisfied  with  her  promise  to  protect  him.  This  re- 
freshing confidence  of  a  man  thirty  years  of  age  in  the  pro- 
tecting power  of  the  mother  to  shield  him  from  the  law  would 
unquestionably  invoke  one's  sympathy,  were  it  not  that  he 
entered  into  this  marriage  with  the  knowledge  that  the  only 
way  his  mother  could  protect  him  was  by  bastardizing  him 
and  dishonoring  herself.  For  thirty  years  she  had  lived  as 
an  honest  woman  and  a  true  wife;  yet  the  defendant  does  not 
seem  to  have  hesitated  in  demanding  the  sacrifice.  Such  is 
the  testimony  her  own  children  seek  to  introduce  against 
Mrs.  Caroline  Simon,  deceased. 

We  cannot  hold  such  evidence  admissible  as  a  basis  for 
good  faith  on  the  part  of  defendant.  If  such  declarations 
were  ever  made  by  the  dead  mother,  they  are  not  shown  to 
have  been  made  sufficiently  ante  litem  motam.  The  illegiti- 
macy of  defendant  seems  to  have  been  utterly  unknown  to 
the  family  and  to  defendant  himself  until  about  the  time  of 
*•*  defendant's  marriage,  and  then  she  said  she  would  pro- 
tect defendant  if  he  got  into  trouble.  It  is  true  Mrs.  Theresa 
Budde  offered  to  testify  that  her  father  and  Caroline  Simon 
told  her  that  defendant  was  illegitimate.  The  time  of  these 
declarations  is  not  stated.  If  Mathias  Simon  told  her,  it 
must  have  been  before  his  death  in  1867;  yet,  so  far  as  ap- 
pears of  record,  she  never  communicated  this  important  fact 
either  to  her  husband  or  defendant,  and  therefore  it  could 
not  have  been  ground  for  good  faith  and  honest  belief  by  the 
defendant.  On  the  contrary,  as  testified  to  by  the  witness 
Sitterlee,  Mrs.  Budde  stated  on  the  very  night  of  the  mar- 
riage that  her  daughter  was  defendant's  half  niece. 

Neither  is  there  any  force  in  the  objection  that  the  court 
failed  to  charge  the  jury  that  it  must  be  shown  to  them  that 
Charles  Malitz  was  dead  or  divorced  before  they  could  find 
the  marriage  of  Mathias  Simon  and  Caroline  Malitz  was  legal 
and  valid.  There  was  no  evidence  of  any  marriage  between 
Charles  Malitz  and  Caroline  Malitz,  save  the  fact  that  Mrs. 
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Malitz  was  so  named,  and  her  son  (Gus)  claimed  Malitz  as 
his  father.  It  has  never  been  held  that  a  name  and  child 
were  proof  of  marriage:  Bishop  on  Marriage  and  Divorce,  sec. 
1029. 

The  most  interesting  question  arises  out  of  defendant's- 
marriage.  The  state,  on  trial  of  the  case,  proved  that  a 
license  was  duly  issued  September  28,  1888,  by  the  county 
clerk  of  Victoria  county,  authorizing  the  marriage  of  Theodore 
Simon  and  Carrie  Budde;  that  the  marriage  was  performed 
by  S.  D.  Hall,  a  justice  of  the  peace  of  Victoria  county,  who 
duly  returned  said  license  September  30,  1888,  "executed  by 
joining  in  marriage  the  within-named  parties";  but  the  state 
further  proved  that  the  justice  of  the  peace  crossed  over  into 
Goliad  county  and  performed  the  ceremony.  It  is  insisted 
that  there  was  no  marriage,  because  the  justice  of  the  peac& 
cannot  marry  parties  outside  of  his  county;  that  when  h© 
went  outside  of  his  county  he  became  but  a  private  person, 
not  qualified  to  discharge  any  official  act;  that  the  indict- 
ment simply  alleges  that  the  defendant  committed  incest  by 
intermarrying  with  his  niece,  and  the  state  having  shown 
there  was  no  marriage,  the  prosecution  falls  to  the  ground. 
Without  conceding  the  correctness  of  the  proposition  that  a 
justice  may  not  perform  a  valid  marriage  ceremony  outside 
of  his  own  county,  we  are  of  the  opinion  that  the  charge  of 
incest  is  sufficiently  proven  to  authorize  and  sustain  the 
judgment  rendered  in  this  case. 

The  crime  of  incest,  though  defined  under  our  statuto^ 
(Penal  Code,  art.  329)  to  be  the  intermarrying  or  carnal 
knowledge  of  persons  within  the  forbidden  degrees,  does  not 
require  proof  of  marriage  to  sustain  it.  But  where  the  state 
proves  either  cohabitation  (that  is,  living  together  as  husband 
and  wife)  or  carnal  knowledge,  the  statute  declares  such  proof 
shall  be  sufficient  proof  of  defendant's  guilt  in  all  cases  of  in* 
cest,  without  the  proof  of  marriage:  Pen.  Code,  art.  332.  So 
that  when  incest  is  charged  in  an  indictment  alleging  inter- 
marriage between  persons  within  *®*  the  prohibited  degrees, 
it  may  be  proved  by  cohabitation,  and  defendant  could  not 
answer  said  charge  by  attacking  the  validity  of  the  marriage- 
as  he  could  in  adultery  or  bigamy.  While  the  statute  on  in- 
cest contemplated  two  classes  of  cases,  to  wit,  those  who  lived 
together  as  husband  and  wife  and  those  having  carnal  knowl- 
edge without  pretending  to  or  claiming  the  relation  of  hus- 
band  and  wife,  yet  it  was  striking  at   the  evil  of  carnal 
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knowledge,  with  or  without  marriage,  between  persons  within 
the  prohibited  degrees. 

In  the  case  at  bar  the  state  fully  made  out  the  ease  of  incest 
by  proving  the  cohabitation  of  defendant  with  Carrie  Budde, 
and  the  fact  that  the  oflBcer  performing  the  ceremony  may  not 
have  been  authorized  to  act  does  not  change  the  issue  nor  en- 
title defendant  to  an  acquittal.  Neither  do  we  think  that  the 
fact  of  the  officer  being  disqualified  to  act  (if  he  was  disqual- 
ified) rendered  the  marriage  void.  We  are  aware  the  rule 
generally  laid  down  by  the  authorities  is  that  a  marriage 
must  be  proved  in  all  cases  of  bigamy,  adultery,  and  crim- 
inal conversation:  2  Greenleaf  on  Evidence,  sec.  461;  2  Bishop 
on  Marriage  and  Divorce,  sec.  1038.  Yet  all  that  can  be  re- 
quired in  any  case  is  proof  of  a  valid  marriage,  for  a  violation 
of  which  the  parties  thereto  may  be  punished.  In  our  opin- 
ion, the  record  shows  such  marriage. 

Mr.  Greenleaf,  after  a  careful  examination  of  all  the  de- 
cisions and  law-writers,  states  the  rule  to  be  that  marriage  is 
a  civil  contract,  to  the  validity  of  which  the  consent  of  parties 
able  to  contract  is  all  that  is  required  by  natural  or  public 
law;  and  though  in  most,  if  not  in  all,  the  United  States 
there  are  statutes  regulating  the  celebration  of  marriage  rites, 
yet  it  is  generally  considered,  when  the  state  does  not  declare 
void  marriages  not  celebrated  in  the  prescribed  way,  or  by 
certain  magistrates  or  ministers,  any  marriage,  regularly 
made  according  to  the  common  law,  would  still  be  a  valid 
marriage:  2  Greenleaf  on  Evidence,  sec.  460;  1  Bishop  on  Mar- 
riage and  Divorce,  sees.  435,  449;  Meister  v.  Moore,  96  U.  S.  82. 

In  Hutchins  v.  Kimmell,  31  Mich.  126,  18  Am.  Rep.  164, 
Cooley,  J.,  in  speaking  of  proof  necessary  in  an  action  of 
criminal  conversation  to  establish  a  foreign  marriage,  says: 
"Had  the  proposed  marriage  taken  place  in  this  state,  evi- 
dence that  a  ceremony  was  performed  with  the  apparent  con- 
sent and  co-operation  of  the  parties  would  have  sustained 
proof  of  marriage,  though  statutory  regulations  had  not  been 
complied  with.  Whatever  be  the  form  of  the  ceremony,  or, 
if  there  be  no  ceremony,  if  the  parties  agree  presently  to  take 
each  other  for  husband  and  wife,  and  from  that  time  on  live 
professedly  in  that  relation,  proof  of  these  facts  would  be  suf- 
ficient to  constitute  proof  of  a  marriage  binding  on  the  parties, 
which  would  subject  them  to  legal  penalties  for  a  disregard 
of  its  obligations.  This  has  been  the  settled  doctrine  of  the 
American  courts,  and  the  few  cases  of  apparent  dissent  are 
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borne  down  b}'  the  great  weight  of  authority  in  favor  of  the 
rule  stated."  Mr.  Cooley  cites  numerous  authorities  **'  to 
Bustain  the  rule,  which  we  think  is  to  be  commended  for  its 
common  sense. 

Tested  by  this  rule,  we  think  that  in  this  character  of  case 
there  is  sufficient  evidence  in  the  record  to  show  a  valid  and 
binding  marriage  between  defendant  and  Carrie  Budde,  had 
they  not  been  within  the  prohibited  degrees.  There  was  not 
only  a  marriage  ceremony  in  which  the  mutual  consent  to 
live  together  as  husband  and  wife  was  publicly  solemnized, 
but  they  did  live  together  as  such,  and  only  separated  on  be- 
ing indicted  by  the  grand  jury  in  1891,  and  this,  under  all 
tbe  authorities,  is  sufficient  to  prove  a  valid  marriage.  There 
being  no  other  error  that  need  be  considered,  we  think  the 
judgment  should  be  affirmed. 

Affirmed. 

Judges  all  present  and  concurring. 

ON   MOTION  FOB   BEHEARINO. 

SiMKiNS,  J.  The  grounds  presented  for  a  rehearing  of  this 
cause  were  not  presented  in  the  brief  of  appellant  at  the 
original  hearing,  nevertheless  we  have  examined  them  with 
that  degree  of  care  and  attention  demanded  by  the  impor- 
tance of  the  questions  involved  and  the  standing  and  ability 
of  the  counsel  so  ably  presenting  them. 

1.  We  do  not  agree  with  counsel,  that  the  indictment  is 
*'  fatally  defective  in  alleging  that  defendant  did  unlawfully 
intermarry  C.  Budde,  because  it  thereby  failed  to  charge  af- 
firmatively that  there  was  a  marriage."  The  indictment  is  cor- 
rect; it  charged  a  marriage  and  that  it  was  an  unlawful  one. 

Nor  do  we  think  it  is  fatally  defective  because  it  fails  to 
charge  that  defendant  knowingly  entered  into  an  unlawful 
marriage  with  C.  Budde.  The  statute  (Pen.  Code,  art.  329) 
does  not  employ  the  word  "  knowingly"  in  defining  incest. 

One  of  the  cases  referred  to  by  appellant  construes  a  statute 
eimilar  to  ours,  and  holds  directly  against  appellant's  position: 
State  V.  Bullingerj  54  Mo.  143.  In  tLis  case  the  supreme 
court  held  it  was  not  necessary  that  the  indictment  should 
charge  that  defendant  knew  that  the  person  with  whom  he 
intermarried  was  in  any  way  related  to  him.  And  indeed 
this  is  in  consonance  with  the  decisions  of  our  own  court  and 
the  ordinary  rules  of  pleadings:  Willson's  Criminal  Statute, 
sees.  Ill,  114,  1955. 
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Where,  however,  the  statutory  definition  contains  the  word 
^'knowing"  or  "knowingly,"  the  rule  is  different.  It  then 
becomes  the  duty  of  the  pleader  to  set  forth  in  the  indictment 
that  the  prohibited  act  was  "  knowingly"  entered  into.  And 
to  this  effect  are  the  cases  cited  in  appellant's  brief:  Baumer  v. 
State,  49  Ind.  544, 19  Am.  Rep.  691,  and  Williams  v.  *•*  State, 
2  Ind.  439.  See,  also.  Baker  v.  State,  30  Ala.  521;  Bergen  v. 
People,  17  111.  426;  65  Am.  Dec.  672;  Hicks  v.  People,  10  Mich. 
S95. 

2.  Nor  do  we  agree  with  counsel,  that  "  the  charge  of  the 
court  is  fatally  defective  in  charging  that  if  the  jury  believe 
that  C.  Budde  is  the  daughter  of  a  half  sister  of  defendant, 
they  should  find  defendant  guilty,  because  it  is  a  charge  on 
the  weight  of  evidence,  and  tells  the  jury  to  convict  if  defend- 
ant married  C.  Budde  and  she  was  the  daughter  of  any  half 
sister  of  defendant."  It  is  not  on  the  weight  of  evidence, 
because  it  did  not  assume  that  the  mother  of  C.  Budde  was  a 
lialf  sister  of  defendant.  On  the  contrary,  the  charge  dis- 
tinctly left  it  to  the  jury  to  decide  whether  the  relationship 
existed  or  not.  The  words  are,  "  If  C.  Budde  is  a  daughter 
of  a  half  sister  of  the  defendant."  Nor  is  the  charge  sus- 
ceptible to  the  criticism  that  it  authorized  defendant's  con- 
viction if  C.  Budde  was  the  daughter  of  any  half  sister  of 
defendant.  There  is  no  dispute  or  question  in  the  evidence 
that  C.  Budde  was  the  only  daughter  of  Theresa  Budde.  The 
witnesses  for  state  and  defendant  proved  that  fact,  and  the 
indictment  alleged  it.  The  charge  must  be  looked  at  in  the 
light  of  the  evidence;  and  the  jury  could  have  understood 
nothing  else  from  the  charge  in  the  light  of  the  evidence  but 
tliat  the  issue  presented  to  them  was  the  relationship  between 
defendant  and  the  mother  of  C.  Budde,  and  not  whether 
C.  Budde  was  the  daughter  of  Theresa  Budde  or  of  some 
other  unknown  half  sister  of  defendant. 

The  cases  cited  by  appellant  do  not  support  his  contention, 
for  the  reason  that  they  simply  assert  that  it  is  error  for  the 
court  to  charge  on  a  phase  of  the  case  not  made  by  the  evidence. 

3.  Appellant  contends  that  the  introduction  of  the  testi- 
mony of  Louis  Sitterlee,  that  he  was  informed  by  Theresa 
Budde,  the  mother  of  Carrie  Budde,  that  the  said  C.  Budde 
was  the  half  niece  of  defendant,  and  he  so  informed  defend- 
ant a  short  time  before  his  marriage,  did  great  injury  to  de- 
fendant, and  certainly  authorized  him  to  introduce  the 
declarations  of  his  deceased  mother  to  rebut  the  declarations 
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of  the  mother  of  C.  Budde;  that  if  it  is  against  public  policy 
to  allow  the  mother  to  impeach  her  own  chastity,  that  de- 
fendant should  not  have  evidence-  introduced  as  to  infonna« 
tion  to  a  different  purport  communicated  by  another  who  was 
not  in  condition  to  know. 

The  evidence  of  Louis  Sitterlee  was  not  objected  to  nor  an 
exception  reserved  to  its  admission,  nor  was  any  motion  made 
to  strike  it  out;  on  the  contrary,  Mrs.  Budde  took  the  stand 
and  denied  the  statement.  What  relationship  was  borne  by 
the  witness  Sitterlee  to  the  defendant  or  his  family,  other 
than  being  a  friend,  is  not  disclosed  by  the  record.  He  was 
one  of  the  guests  who  went  from  Victoria  county  over  ta 
Goliad,  in  company  with  the  justice,  to  see  the  marriage. 
There  were  not  many  present.  An  hour  before  the  marriage 
he  told  defendant,  after  being  so  informed  by  T.  Budde  her- 
self, that  he  ought  not  to  marry  C.  Budde,  because  *•*  she 
was  his  niece.     His  warning  was  disregarded. 

The  evidence  further  shows,  that  defendant  had  been  par- 
tially raised  after  the  death  of  his  father  in  his  sister'a 
(Mrs.  Budde's)  house.  That  no  question  of  his  legitimacy 
was  raised  until  his  ill-fated  affection  for  his  niece  began,  and 
then  it  appears  to  have  been  discussed.  The  father  of  C. 
Budde  goes  to  visit  the  mothef  of  defendant,  and  tells  her 
that  he  understands  that  T.  Simon  is  not  related  to  his  wife 
and  daughter,  and  that  it  would  be  a  serious  thing  for  his 
daughter  to  marry  her  uncle,  and  that  thereupon  she  gave 
him  to  understand  that  defendant  was  illegitimate,  and  she 
would  protect  him  from  a  criminal  prosecution.  Without 
further  inquiry,  and  relying  upon  this  indefinite  statement, 
the  marriage  is  allowed  to  take  place.  Defendant's  mother 
died  before  the  marriage,  and  such  a  conversation  was  sought 
to  be  introduced  oil  the  trial  to  rebut  the  family  recognition 
and  belief  that  existed  from  defendant's  birth,  and  his  own 
belief  (for  it  does  not  appear  that  defendant  himself  ever 
heard  to  the  contrary  till  he  wanted  to  marry),  and  the  pre- 
sumption of  wedlock  as  to  children  born  therein.  It  seems, 
however,  that  the  justice  of  the  peace  from  Victoria  who  went 
across  to  perform  the  marriage  contract,  after  talking  with 
the  parents  of  the  girl,  decided  to  perform  the  marriage,  and 
did  so,  and  defendant  cheerfully  accepted  this  decision,  and 
paid  no  attention  to  the  warning  of  Sitterlee.  Whatever 
weight  the  judicial  action  of  the  justice  may  hare  in  a  plea. 
for  executive  clemency,  it  can  have  none  before  this  court. 
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And  the  trial  court,  as  we  held  before,  did  not  err  in  exclud- 
ing  said  testimony. 

The  motion  is  overruled. 

PARKin'  AND  Child — Diclarations  or  Parent  as  to  LsormfAOT  ov 
Child. — The  declaratioas  of  a  husband  or  wife  are  inadmissible  daring  their 
lifetime  to  bastardize  the  issue,  but  after  their  death  they  are  admissible: 
Wright  v.  Hicks,  15  Ga.  160;  60  Am.  Dec.  687.  The  admission  of  a  father 
is  competent  evidence  to  show  that  the  person  with  whom  he  had  sexnal 
intercourse  was  his  daughter:  Bergen  v.  People,  17  111.  426;  65  Am.  Deo. 
672.     See,  also,  Woodvxird  v.  Blue,  107  N.  0.  407;  22  Am.  St  Kep.  897. 

Marriage. — Evidence  of  in  Criminal  Cases:  See  the  extended  notea  to 
Appeal  of  Beading  Fire  hia.  etc  Co.,  57  Am.  Rep.  451-463,  and  Cameron  r. 
State,  48  Am.  Dec.  115. 

Marriage — What  Constitutes  a  Valid. — A  marriage  by  an  nnaathor« 
ized  person  or  without  a  license  is  valid  if  the  parties  consent  thereto  and 
afterward  cohabit  together:  Farley  v.  Farley,  94  Ala.  501;  33  Am.  St.  Rep. 
141,  and  note  with  the  cases  collected. 

Inces'i^— Invalid  Marriage  as  a  Defense. — Under  a  statute  prohibiting 
the  commission  of  the  sexual  act  between  persons  "nearer  of  kin  than 
cousins,"  an  indictment  charging  incest  between  uncle  and  niece  need  not 
allege  that  they  were  not  husband  and  wife,  whether  they  had  gone  through 
the  ceremony  of  marriage  or  not.  Nor  is  it  material  that  the  marriage  was 
valid:  Slate  v.  Brovm,  47  Ohio  St.  102;  21  Am.  St.  Rep.  790,  and  note. 
The  lewd  and  lascivious  cohabitation  between  a  man  and  the  daughter  of  bis 
half  brother  is  punishable  as  incest:  State  v.  Beedy,  44  Kan.  190. 

Appeal. — An  exception  to  evidence  admitted  is  not  available  on  appeal 
where  no  objection  is  made  until  after  its  admission,  and  no  motion  is  made 
to  strike  it  out:  Hargen  v.  Hachemeisier,  114  N.  Y.  566;  11  Am.  St.  Rep.  691. 
An  objection  not  made  in  the  trial  court  will  not  be  considered  on  appeal: 
Coad  V.  Home  CaUle  Co.,  32  Neb.  761;  29  Am.  St.  Rep.  465;  Fleming  v. 
SpiingMd,  154  Mass.  520;  26  Am.  St.  Rep.  268;  London  ▼.  Toumans,  81 
S.  C.  147;  17  Am.  St.  Rep.  17;  extended  note  to  Chapman  r.  City  Council, 
13  Am.  Sb  Rep.  685. 
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Manslaughter— Insulting  Words. — To  reduce  a  homicide  from  murder 
to  manslaughter  because  of  the  use  of  insulting  words  by  the  deceased, 
the  killing  must  take  place  immediately  upon  their  utterance. 

Murder. — Evidence  of  Violent  Character  of  Deceased  is  not  admissible 
on  a  trial  for  murder  in  the  absence  of  any  act  on  his  part  indicating 
any  purpose  whatever  to  take  the  life  of  the  accused  or  to  do  him 
botlily  harm. 

Intoxication  as  Defense  to  Crime. — Mere  intoxication  from  the  recent 
use  of  ardent  spirits  does  not  excuse  or  mitigate  the  degree  or  penalty 
of  any  crime.  Such  intoxication  must  go  to  the  extent  of  producing 
temporary  insanity  before  it  can  mitigate  the  penalty,  or  be  considered 
in  murder  cases  to  determine  the  degree  of  murder. 
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Intoxtcatio?:  as  Defense  to  Crime.— Mere  intoxication  is  no  defense  ia 
any  criminal  prosecution,  regardless  of  the  constituent  elements  of  the 
crime.  Temporary  insanity  produced  by  recent  intoxication  is  not  a 
defense  to  any  crime,  but  is  permitted  to  be  shown  in  murder  cases  to 
determine  the  degree,  and  in  all  criminal  prosecutions  to  mitigate  or 
lessen  the  penalty. 

Intoxication  as  Defensk  to  Crime. — A  sane  man  who  voluntarily  puts 
himself  in  such  a  state  of  intoxication  as  to  have  no  control  over  his  will 
or  actions  is  held  to  intend  the  consequences  springing  therefrom,  and 
cannot  plead  his  intoxication  as  a  defense  for  any  criminal  act  committed 
by  him  while  in  such  condition. 

Intoxication  as  Defense  to  Crime. — Intoxication  of  an  accused  is  gener- 
ally admissible,  when  by  statute  murder  is  divided  into  degrees,  solely 
to  determine  the  degree  of  the  crime. 

Intoxication  as  Defense  to  Murder.  — A  person  accused  of  murder  who  is 
80  excessively  intoxicated  at  the  time  the  act  is  committed  as  to  be  an* 
conscious  that  he  is  doing  wrong  may  plead  his  condition.  If  it  appears 
that  the  design  to  kill  was  not  previously  formed  or  premeditated,  but 
was  the  result  of  a  sudden,  rash,  and  nnpremeditated  design,  springing 
out  of  inconsiderate  or  irrational  action  or  excitement,  and  originating 
in  a  mind  so  indamed  by  intoxicants  as  to  be  wholly  incapable  of  reflec- 
tion or  self-control,  he  is  guilty  of  murder  in  the  second  degree,  but 
nothing  less,  and  the  jury  may  reduce  the  penalty  which  would  other- 
wise attach  to  his  crime  but  for  his  condition. 

Insanity  as  Defense  to  Crime. — Insanity  is  not  considered  u  an  excuse  or 
defense  to  crime  unless  it  deprives  a  person  of  the  capacity  to  distin- 
guish right  from  wrong  as  to  the  particular  act  charged.  If  a  person 
has  knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong  and 
will  deserve  punishment,  whatever  be  his  mental  weakness,  he  is  in  law 
of  sound  mind  and  memory,  and  subject  to  punishment,  but  if  he  is  in- 
capable of  having  such  knowledge  and  consciousness,  he  is  insane,  and 
not  responsible  for  the  crime  committed  by  him. 

Settled  Insanity  Arising  From  Delirium  Tremens  produced  by  alcohol- 
ism is  a  complete  defense  to  crime. 

Insanity  as  Defense  for  Crime. — Insanity,  whose  remote  cause  is  habitual 
drunkenness,  is  an  excuse  for  crime  committed  by  a  party  while  so  in* 
sane,  but  not  intoxicated  or  under  the  influence  of  liquor. 

Indictment  for  murder.  Conviction  of  murder  in  the  sec- 
ond degree.  Some  months  before  the  homicide  there  had 
been  a  quarrel  between  the  accused  and  the  deceased,  Richter. 
Early  on  the  day  of  the  homicide  the  accused  began  drinking, 
and,  about  noon,  meeting  the  deceased  in  a  saloon,  renewed  the 
quarrel,  when  the  parties  clinched,  but  were  separated.  Some 
time  afterward,  meeting  in  the  street,  the  accused  began  an- 
other quarrel  with  the  deceased.  The  accused  then  armed 
himself,  and  went  to  the  house  of  the  deceased,  called  him 
out,  told  him  he  had  treated  him  as  a  dishonorable  man,  and 
that  he  had  come  to  settle  it.  Deceased  told  the  accused  to 
kill  him,  but  bystanders  then  prevailed  upon  the  latter  to  go 
away,  when  deceased  called  to  him  to  come  bac  kand  kill  him, 
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and  then  taunted  him  with  being  a  "Fredericksburg  Dutch- 
man" not  knowing  "  who  his  father  was."  The  accused  de- 
clined to  kill  him,  and  again  went  away  a  short  distance,  but 
the  deceased  kept  calling  to  him  to  come  back  and  kill  him, 
and  continued  otherwise  to  taunt  him.  He  thereupon  re- 
turned, and  asked  the  deceased  if  he  had  called.  Richter 
replied  "no"  while  standing  inside  his  yard,  in  his  stocking 
feet,  and  shirtsleeves,  and  unarmed.  The  accused  then 
drew  a  pistol  and  fired  at  Richter,  who  turned,  and  was  run- 
ning away  when  the  accused  fired  a  second  shot,  striking 
Richter  in  the  back  of  the  neck  and  killing  him  instantly. 
There  was  strong  evidence  of  temporary  insanity.  The  ac- 
cused was  crying  while  leaving  and  returning  to  the  house  of 
deceased;  seemed  much  under  the  influence  of  liquor,  and 
kept  displaying  and  handling  his  pistol. 

Perry  J.  Lewis,  and  Denman  and  Franklin,  for  the  appellant. 

•**  SiMKiNS,  J.  There  are  numerous  bills  of  exceptions 
and  assignments  of  error,  but  it  will  be  only  necessary  to  con- 
eider  the  following: 

1.  The  defendant  complains  that  the  court  refused  to  charge 
the  jury  on  manslaughter.  The  ground  relied  upon  was  the 
fact  that  Richter,  while  jeering  at  and  abusing  defendant, 
told  him:  "  he  didn't  know  who  his  father  was."  If  any  such 
remark  was  made  by  Richter  it  cannot  avail  defendant;  for 
after  it  was  made,  said  defendant  turned  and  went  away,  and 
Richter  went  into  the  house,  and  according  to  the  same  wit- 
ness (Florea),  called  to  him  to  come  back,  and  shook  his  fist 
at  him.  The  statute  declares  that  to  reduce  homicide  to 
manslaughter  the  killing  must  take  place  immediately  upon 
the  uttering  of  the  insulting  words:  Pen.  Code,  art.  598.  The 
insulting  language  seems  to  have  been  disregarded.  Defend- 
ant drew  out  of  his  own  witness,  Florea,  the  fact  that  defend- 
ant would  not  have  come  back,  even  after  the  alleged  insult, 
if  deceased  had  not  kept  calling  him.  But  while  the  taunts 
and  cries  of  "Come  back  and  kill  me,"  of  the  infuriated 
Richter  may  have  led  to  that  result,  it  would  be  none  the  less 
murder  on  the  part  of  defendant. 

2.  The  court  did  not  err  in  refusing  to  permit  defendant  to 
prove  the  reputation  of  deceased  as  a  violent,  dangerous  man. 
If  such  a  character  could  have  been  proven,  the  deceased  had 
certainly  done  no  act  indicating  any  purpose  whatever  to  take 
defendant's  life  or  do  him  any  harm.     He  stood  in  his  yard 
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in  shirtsleeves  and  stocking  feet,  and,  according  to  defend- 
ant's own  witness,  had  declined  to  touch  defendant's  pistol, 
when  defendant  proposed  to  have  a  combat:  Willson's  Crim- 
inal Statutes,  sec.  1054. 

3.  The  court  erred  in  admitting  the  cry  of  the  cab-driver, 
"  There  he  **'  goes,"  referring  to  the  defendant,  when  the 
officer  went  out  to  arrest  him.  If  the  cab-driver  saw  the  de- 
fendant making  his  escape,  he  ought  to  have  been  placed  on 
the  stand  to  testify  to  that  fact. 

4.  There  is,  however,  a  serious  question  presented  by  the 
record  which  will  necessitate  a  reversal  of  this  cause.  The 
court  charged  the  statute  on  drunkenness,  and  then  instructed 
the  jury  that  "  the  law  just  quoted  places  a  person  charged 
with  crime  before  the  law  to  be  tried  without  reference  to  his 
drunkenness,  unless  said  drunkenness  goes  to  the  extent  of 
producing  temporary  insanity.  It  is  therefore  your  duty,  as 
a  preliminary  inquiry,  to  discover  the  mental  status  of  the 
defendant  at  the  time  of  the  homicide."  Conceding  the  charge 
to  be  correct  so  far  as  it  goes,  it  was  manifestly  insufficient 
merely  to  submit  to  the  jury,  without  further  comment  than 
the  charge  above  quoted,  a  statute  about  which  there  was  such 
uncertainty  and  diversity  of  opinion,  and  let  the  jury  draw 
their  own  inference  as  to  its  purport  and  meaning.  We  think 
the  exception,  duly  reserved  by  the  defendant,  was  well  taken^ 
to  the  effect  that  the  court  erred  in  failing  to  define  "  tempo- 
rary insanity,"  and  in  failing  to  charge  they  could  consider  it 
in  mitigation  of  the  penalty  after  they  had  determined  the 
degree  of  murder. 

The  statute  on  drunkenness  (Pen.  Code,  art.  40  a)  has 
been  twice  considered  and  passed  upon  by  this  court,  and  it 
was  held,  as  we  think,  correctly:  1.  That  mere  intoxication 
from  the  recent  use  of  ardent  spirits  should  not  excuse  nor 
mitigate  the  degree  or  penalty  of  crime;  2.  That  intoxication 
must  go  to  the  extent  of  producing  temporary  insanity  before 
it  can  mitigate  the  penalty  in  any  crime,  or  be  considered  in 
murder  cases  to  determine  the  degree  of  murder:  Clore  v. 
State,  26  Tex.  App.  624,  and  Ex  parte  Evers,  29  Tex.  App. 
539,  in  which  this  case  was  heard  on  habeas  corpus  on  a  state 
of  facts  different  from  that  here  presented.  The  difficulty, 
however,  seems  not  to  be  so  much  in  the  terms  of  the  statute 
as  in  the  reluctance  of  the  trial  courts  to  hold  that  one  grossly 
intoxicated,  or  temporarily  insane  from  intoxication,  is  any 
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more  liable  for  punishment  for  crime  than  one  insane  from 
any  other  cause. 

The  history  of  the  statute  is  well  known.  Some  ten  years 
ago,  one  Porter,  a  traveling  actor,  was  shot  down  without 
provocation  in  an  eastern  town  in  this  state.  The  defendant 
was  tried,  and  acquitted  on  the  ground  of  temporary  insanity, 
caused  by  drunkenness.  The  legislature,  assembling  shortly 
after,  passed  this  act:  "  Article  40  a.  Neither  intoxication 
nor  temporary  insanity  of  mind  produced  by  the  voluntary 
recent  use  of  ardent  spirits  shall  constitute  any  excuse  in  this 
state  for  the  commission  of  crime,  nor  shall  intoxication  mit- 
igate either  the  degree  or  penalty  of  crime;  but  evidence  of 
temporary  insanity  produced  by  such  use  of  ardent  spirits 
may  be  introduced  by  the  defendant  in  any  criminal  prosecu- 
tion in  mitigation  of  the  penalty  attached  to  the  offense  for 
which  •*•  he  is  being  tried,  and  in  cases  of  murder,  for  the 
purpose  of  determining  the  degree  of  murder  of  which  the  de- 
fendant may  be  found  guilty."  By  its  terms  there  were  two 
purposes  clearly  intended:  1.  To  eliminate  mere  intoxica- 
tion as  any  defense  in  any  criminal  prosecution  whatever, 
regardless  of  the  constituent  elements  of  the  crime;  2.  To 
prevent  temporary  insanity  from  being  a  defense  to  any 
crime,  but  permitting  it  to  be  introduced  in  murder  cases  to 
determine  the  degree,  and  in  all  criminal  prosecutions  to 
mitigate  or  lessen  the  penalty.  The  object  of  the  statute 
was  to  prevent  parties  from  pleading  their  own  wrong,  after 
voluntarily  placing  themselves  under  the  influence  of  drink, 
and  becoming  a  terror  to  the  community,  or  a  menace  to 
other  citizens,  whose  feelings  are  often  outraged  and  their 
lives  endangered  or  destroyed  by  the  insolence  and  reckless- 
ness of  such  intoxicated  persons.  The  underlying  principle 
of  the  statute  is  that  laid  down  by  common-law  writers,  to 
wit,  that  a  sane  man  who  voluntarily  puts  himself  in  such  a 
condition  as  to  have  no  control  over  his  will  or  actions  must 
be  held  to  intend  the  consequences  springing  therefrom:  Puf- 
fendorfs  Law  of  Nature  and  Nations,  lib.  3,  c.  6,  sec.  4;  2  Coke 
on  Littleton,  247  a;  1  Hale's  Pleas  of  the  Crown,  32;  4  Black- 
stone's  Commentaries,  20. 

There  is  no  question  that,  under  the  common  law,  intoxica- 
tion was  not  deemed  a  defense  for  any  criminal  act,  even 
though  done  while  a  person  was  insensible  to  his  surround- 
inaa.  unconscious  of  his  acts,  and  had  no  meraoiy  or  unaer- 
.rtanding:  Eeniger  v.  Fogoasa,  1  Plow.  19;  Beverley's  case,  4 
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Coke,  128;  Pirtle  v.  State,  9  Humph.  663;  and  such  was  the 
law  in  England  and  America  as  late  as  1835:  State  v.  John^ 
8  Ired.  333;  49  Am.  Dec.  396;  State  v.  Turner,  1  Wright,  31; 
Cormoell  v.  State,  1  Mart.  &  Y.  147;  Rex  v.  Carroll,  7  Car.  <fe 
P.  145. 

During  the  past  sixty  years  there  has  been  a  persistent,  and 
in  the  English  and  many  of  the  American  courts  a  successful, 
effort  to  ingraft  upon  the  common-law  doctrine  the  proposition 
that  drunkenness  ought  to  be  admitted  in  evidence,  not  to 
excuse,  justify,  or  mitigate  the  crime,  but  simply  to  throw 
light  upon  the  mental  status  of  the  offender,  to  enable  the 
jury  to  find  out  what  crime  had  been  committed;  or  rather, 
by  proving  the  absence  of  the  necessary  constituents  of  the 
crime  (such  as  malice,  premeditation,  intent,  etc.),  to  show 
that  no  crime  was  committed.  At  first  the  proposition  wa» 
only  insisted  upon  and  applied  in  murder  cases  or  assaults 
with  intent  to  murder;  but  the  doctrine  was  soon  pushed  out 
to  its  logical  results,  and  is  now  applied  by  some  courts  to 
every  species  of  crime  which  has  an  intent.  It  is  now  gener- 
ally held  that  intoxication  is  admissible  as  evidence  in  all 
the  states  where  murder  is  divided  into  degrees,  not  to  deny 
the  guilt,  but  to  determine  the  degree:  Wharton  on  Criminal 
Law,  sec.  51.  But  this  innovation  on  the  common  law  was 
vigorously  opposed  by  the  early  judges.  It  was,  indeed,  by 
its  advocates,  admitted  to  be  dangerous  doctrine,  and  one  that 
ought  to  be  received  with  caution:  Wharton  on  Criminal  Law, 
sec.  51;  State  v.  John,  8  Ired.  330;  49  Am.  Dec.  396;  Pirtle  v. 
State,  9  Humph.  »**  663.  Mr.  Wharton  says:  "  It  has  been 
held  with  marked  uniformity  in  this  country  that  voluntary 
drunkenness  is  no  defense  to  the  factum  of  guilt.  The  only 
difference  has  been  the  extent  to  which  evidence  of  drunken- 
ness is  received  to  determine  the  exaotness  of  intent  and  the 
extent  of  deliberation" :  Wharton  on  Criminal  Law,  sec.  49. 

There  has  been  no  subject  upon  which  courts  have  so  widely 
differed,  or  in  which  the  same  courts  have  so  often  changed 
their  views,  as  upon  this  question.  A  fair  illustration  of  thi» 
is  shown  in  the  Tennessee  decisions  referred  to  in  Lyle  v.  State^ 
31  Tex.  Cr.  Rep.  103,  which  case,  in  so  far  as  it  conflicts  with 
this  case,  is  overruled.  In  1827  the  law  was  laid  down,  in  ac- 
cord with  the  best  authorities,  that  insanity  resulting  from  long 
continued  drunkenness  is  an  excuse  for  crime;  but  insanity, 
the  immediate  result  of  intoxication,  is  not:  Comwell  v.  State^ 
Mart.  &  Y.  147;    Bennett  v.  State,  Mart.  &  Y.  133.     But  ia 
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1843,  the  court,  in  a  murder  case,  laid  down  the  doctrine  in 
all  its  fullness:  "  That  although  drunkenness,  in  point  of  law, 
constitutes  no  excuse  for  crime,  still,  when  the  nature  and 
essence  of  a  crime  are  made  by  law  to  depend  on  the  peculiar 
state  of  defendant's  mind  at  the  commission  of  the  act,  drunk- 
enness is  a  proper  subject  of  consideration.  The  question  is, 
What  is  the  mental  status  at  the  time  of  the  act,  and  with 
reference  to  the  act?  This  is  not  holding  that  drunkenness 
is  an  excuse,  but  it  is  an  inquiry  whether  the  very  crime  de- 
fined bylaw  has  been  in  fact  committed.  If  the  mental  state 
required  by  law  to  constitute  the  crime  be  one  of  deliberation 
and  premeditation,  and  drunkenness  or  other  cause  excludes 
the  existence  of  such  mental  state,  then  the  crime  is  not  ex- 
cused by  the  drunkenness  or  such  other  cause,  but  has  not  in 
fact  been  committed":  Swan  v.  State,  4  Humph.  136.  This 
reasoning  authorized  the  introduction  of  drunkenness  in  any 
degree  in  all  cases  of  crime. 

But  in  1849,  in  Pirtle  v.  State,  9  Humph.  663,  the  same 
court  expressly  asserted  the  common-law  doctrine  to  be  cor- 
rect, and  expressly  limited  the  doctrine  announced  in  Swan's 
case  to  murder  cases  only,  and  declared  that  this  was  only 
admitted  in  Tennessee  because  of  the  statute  of  that  state 
dividing  murder  into  two  degrees;  and  also  asserting  that  the 
drunkenness  must  be  excessive,  and  that  it  can  only  be  in- 
troduced to  reduce  the  degree  of  murder,  but  not  to  make  it 
manslaughter.  But  while  the  court  adhered  to  common  law, 
it  also  indulged  in  reflections  that  tend  to  sustain  the  proposi- 
tions of  the  Swan  case,  and  question  the  correctness  of  the 
common  law:  State  v.  Cross,  27  Mo.  332.  In  the  following 
year  the  question  came  again  before  the  Tennessee  courts  in 
the  case  of  Haile  v.  State,  11  Humph.  154,  and  the  court  sus- 
tained the  views  announced  in  Pirtle  v.  State,  9  Humph.  663, 
but  held  that  the  degree  of  drunkenness  which  may  be  con- 
sidered to  shed  light  on  the  mental  status  need  not  be  that 
excessive  intoxication  which  renders  a  party  incapable  of  a 
criminal  intent,  but  that  any  state  of  drunkenness  is  '**  a 
proper  subject  of  inquiry.  So  it  appears  that  in  Teimessee 
drunkenness  to  any  extent  is  admissible  only  in  murder  cases, 
and  for  the  sole  purpose  of  reducing  the  crime,  if  at  all,  to 
murder  in  the  second  degree,  but  not  to  manslaughter  or  any 
lower  degree  of  crime:  Cartwright  v.  State^  8  Lea,  377.  But 
the  law  laid  down  by  the  Pirtle  case  seems  to  have  been  the 
law  in  Texas  prior  to  the  statute,  as  declared  by  this  court  in 
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Colhath  V.  State,  4  Tex.  App.  76,  and  in  McCarly  v.  State,  4 
Tex.  App.  461.  The  statute  is  right  in  excluding  mere  drunk- 
enness as  evidence  in  criminal  cases. 

It  is  certainly  difficult  for  an  ordinary  mind  to  understand 
how  drunkenness  is  admissible  to  shed  light  on  the  mental 
status  of  the  offender,  and  yet  not  mitigate  his  offense;  how  it 
may  be  a  circumstance  to  be  considered  by  the  jury  in  deter- 
mining the  intent,  and  yet  not  be  an  excuse  for  crime,  if  taken 
into  consideration  at  all.  It  is  claimed  there  is  no  inconsist- 
ency, because  intoxication  simply  goes  to  show  that  no  crime 
has  been  committed.  It  would  certainly  seem  that  if  no 
crime  had  been  committed,  it  is  immaterial  whether  defend- 
ant was  drunk  or  sober.  If  all  the  facts  in  the  case  except 
the  drunkenness  show  a  crime  was  committed,  yet  the  ele- 
ment of  drunkenness  changes  the  nature  of  the  offense,  and 
makes  it  nothing,  then  it  must  certainly  excuse  the  crime. 
It  unquestionably  overturns  the  common-law  doctrine;  and 
the  naked  proposition,  divested  of  its  metaphysical  distinc- 
tions and  fine-spun  explanations,  is  boldly  asserted,  that  drunk, 
enness  can  avoid  moral  and  legal  responsibility  for  crime. 

Punishment  of  crime  rests  upon  the  theory  that  the  crimi- 
nal not  only  has  possession  of  his  will,  but  of  the  power  to  con- 
trol it.  It  is  upon  this  fact  that  human  responsibility  must 
rest.  The  drunkard  does  not  lose  the  power  to  control  his 
will  unless  unconscious,  but  he  does  lose  the  desire  to  do  so. 
So  all  criminals  become  such,  because  they  lose  the  desire  to 
control  their  will;  hence  the  necessity  for  the  strong  arm  of 
the  law  to  supply  that  missing  incentive  for  good  behavior 
which  was  lost  by  vicious  indulgence. 

It  cannot  be  denied  there  is  a  great  difference  between  a 
crime  deliberately  planned  and  executed  by  a  sober,  calcu- 
lating criminal,  and  one  hastily  committed  by  one  whose 
mind  is  clouded  or  infuriated  by  intoxication;  but  human 
laws  are  based  upon  considerations  of  public  policy,  and  look 
rather  to  the  maintenance  of  the  social  order  and  personal 
security  of  the  citizen  than  to  fine  discriminations  in  the  con- 
duct of  wrongdoers.  Against  the  ordinary  assassin  or  wrong- 
doer there  may  be  some  check;  caution  may  ward  off  the 
crime,  or  innocence  may  escape  its  work;  but  the  drunkard 
is  dangerous  to  the  innocent  as  well  as  to  the  most  depraved: 
Wharton's  Criminal  Law,  sec.  49. 

But  the  statute  of  the  state  definitely  settles  this  question, 
and  this  court  is  not  at  liberty  to  follow  the  reasoning  under 
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which  other  courts  '**  have  drifted  far  away  from  the  com- 
mon law.  Yet  the  statute,  wisely  conceding  something  to 
modern  thought,  permits  the  intoxicated  person,  when  his  in- 
toxication  is  so  excessive  as  to  render  such  person  uncon- 
scious that  the  act  he  is  doing  is  wrong,  and  will  subject  him 
to  punishment,  to  plead  his  condition;  and  if  it  appears  the 
design  to  kill  was  not  previously  formed,  or  premeditated,  or 
rising  out  of  a  previous  diflBculty,  or  from  revenge,  or  executed 
with  cool,  deliberate,  and  passionless  action  indicating  malice, 
but  was  the  result  of  a  sudden,  rash,  and  unpremeditated  de- 
sign, springing  out  of  inconsiderate  or  irrational  action  or  ex- 
citement, and  originating  in  a  mind  so  inflamed  by  intoxicants 
as  to  be  wholly  incapable  of  reflection  or  self-control,  the  jury 
should  find  the  defendant  guilty  of  murder  in  the  second  de- 
gree, but  nothing  less;  and  may  also  reduce  the  penalty  they 
would  otherwise  attach  to  the  crime  but  for  his  condition.  It 
is  to  be  observed  that  it  is  only  in  murder  cases  he  can  plead 
temporary  insanity  as  a  reduction  of  the  degree  of  the  crime. 
In  no  other  character  of  crime  is  it  admissible  to  change  its 
nature  for  want  of  constituent  elements.  It  was  so  at  com- 
mon law.  As  Wharton  says,  "  there  was  no  denial  of  the  fact 
of  guilt." 

Hence  the  court  erred  in  not  instructing  the  jury  that  if 
defendant,  while  temporarily  insane,  formed  the  design  to 
slay  Richter,  and  immediately  carried  his  design  into  execu- 
tion, they  could  take  into  consideration  his  condition,  both  in 
determining  the  degree  of  murder  and  in  fixing  the  penalty 
to  be  assessed  by  them.  The  jury,  without  instruction,  hav- 
ing found  the  ofi'ense  to  be  murder  in  the  second  degree,  may 
have  found  a  lower  penalty  had  they  been  so  instructed. 

The  next  question  is,  what  does  the  statute  mean  by  the  term 
"  temporary  insanity?"  Whatever  be  the  form  or  cause  of  in- 
sanity, it  is  settled  by  all  authorities  that  the  law  will  not  con- 
eider  it  in  a  criminal  case  unless  it  deprives  a  person  of  the 
capacity  and  power  to  distinguish  between  right  and  wrong 
as  to  the  particular  act  charged  as  an  offense.  If  a  person  has 
knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong, 
and  will  deserve  punishment,  whatever  be  his  mental  or  phy- 
sical weakness,  he  is,  in  the  eye  of  the  law,  of  sound  mind 
nnd  memory,  and  consequently  the  subject  of  punishment. 
But  if  ft  person  is  incapable  of  having  a  knowledge  and  con- 
sciousness that  the  act  he  is  doing  is  wrong  and  criminal  and 
will  subject  him  to  punishment,  he  is  insane,  and  not  respon- 


£(90  EvKRS  V.  State.  [TexaS;. 

Bible  for  crime  committed  by  him:  Willson's  Criminal  Stat- 
utes, sec.  81,  and  cases  cited;  State  v.  Mxon,  32  Kan.  206;  5^ 
Lawson's  Defenses  to  Crime,  "Insanity,"  231;  Wharton  and 
Still^'s  Medical  Jurisprudence,  45. 

Though  it  is  a  general  rule  that  insanity  is  an  excuse  for 
crime,  there  is  one  exception  to  the  rule,  and  that  is  where 
the  crime  is  committed  by  a  party  in  a  fit  of  recent  intoxica- 
tion, though  the  party  is  bereft  of  his  reason  by  drunkenness, 
and  therefore  is  insane  as  from  any  other  cause.  All  author- 
ities recognize  drunkenness  to  be  a  species  of  insanity  that 
may  be  "•  attended,  when  carried  far  enough,  with  loss  of 
reason  and  self-control,  while  under  the  direct  effects  of  the 
intoxicant;  but  this  effect  is  voluntary  and  brought  about  by 
the  acts  of  the  party,  and  thereby  differs  from  ordinary  in- 
sanity, which  is  the  act  of  Providence,  and  the  sufferer  is  not 
responsible. 

There  are  two  kinds  of  insanity  produced  by  alcoholism: 
1.  Delirium  tremens,  caused  by  the  breaking  down  of  the 
person's  system  by  long  continued  or  habitual  drunkenness, 
and  brought  on  by  abstinence  from  drink.  This  is  what 
is  called  "settled  insanity,"  to  distinguish  it  from  "iempo- 
rary  insanity,"  or  drunkenness,  directly  resulting  from  drink. 
"  Settled  insanity,"  from  the  earliest  times,  has  been  held  ta 
be  a  complete  defense  to  crime.  Lord  Hale  says:  "If  by 
means  of  drunkenness  an  habitual  or  fixed  madness  be 
caused,  though  contracted  by  the  will  of  the  party,  it  will  ex- 
cuse crime":  Hale's  Pleas  of  the  Crown,  pt.  1,  c.  4.  In 
United  States  v.  Drew,  5  Mason,  28,  decided  in  1828,  Story,  J., 
says:  "Insanity,  whose  remote  cause  is  habitual  drunken- 
ness, is  an  excuse  for  crime  committed  by  the  party  while  sa 
insane,  but  not  intoxicated  or  under  the  influence  of  whisky. 
Such  insanity  has  always  been  deemed  a  sufficient  excuse  for 
any  crime  done  under  its  influence":  United  Stales  v.  McGlue^ 
1  Curt.  1;  Maconnehey  v.  State,  5  Ohio  St.  77;  Carter  v.  State^ 
12  Tex.  500;  62  Am.  Dec.  539;  Erwin  v.  State,  10  Tex.  App. 
702.  2.  The  other  kind  of  insanity  is  that  condition  of  the 
mind  directly  produced  by  the  use  of  ardent  spirits;  and 
where  a  fit  of  intoxication  is  carried  to  such  a  degree  that  the 
person  becomes  incapable  of  knowing  the  act  he  is  doing  is 
wrong  and  criminal,  as  above  stated,  he  is  in  that  condition 
referred  to  by  the  statute  as  being  "  temporarily  insane,"  as 
stated  by  this  court  in  Kelley  v.  State,  31  Tex.  Cr.  Rep.  216. 
There  is  no  difference  between  the  two  kinds  of  insanity  so 


Dec.  1892.]  Evers  v.  State.  821 

far  as  the  mental  stalus  is  concerned,  but  they  differ  widely 
in  their  causes  and  results.  The  first  is  from  drinking  as  a 
remote  result;  the  second  from  drinking  as  a  direct  result. 
The  first  is  an  involuntary  result,  from  which  all  shrink  alike; 
the  second  is  voluntarily  sought  after.  In  the  first,  there  is 
no  criminal  responsibility;  but  in  the  second,  responsibility 
never  ceases. 

There  is  evidence  only  of  temporary  insanity  in  the  record, 
and  the  court  erred  in  not  explaining  temporary  insanity  to 
the  jury,  and  also  instructing  them  that  if  they  believed  that 
defendant  was  temporarily  insane  at  the  time  he  formed  the 
intent  to  kill  deceased,  and  the  same  was  carried  into  execu- 
tion while  defendant  was  so  insane,  they  should  take  such 
insanity  into  consideration,  both  in  determining  the  degree 
and  in  reducing  the  penalty.  For  the  errors  indicated,  the 
cause  is  reversed  and  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


HoMiciPE — Manslacghtek. — Where  a  homicide  is  committed  with  a 
deadly  weapon,  provocation  by  words  only,  no  matter  how  opprobrious,  is 
not  sufficient  to  reduce  the  crime  from  murder  to  manslaughter:  State  v. 
Levelle,  34  S.  C.  120;  27  Am.  St.  Bep.  799,  and  note  M'ith  the  cases  collected. 
Mere  words,  however  agijravating,  are  not  con8i<lered  sufficient  provocatioa 
to  reduce  a  killing  from  murder  to  manslaughter:  Levyv,  State,  28  Tex.  App. 
203;  19  Am.  St.  Rep.  826,  and  note. 

Insanity  as  a  Defense  to  Crime. — This  que.ition  is  fully  discussed  in 
StaU  V.  Levelle,  34  S.  C.  120;  27  Am.  St.  Rep.  799,  and  note  with  the  cases 
collected;  extended  note  to  State  v.  Marler,  36  Am.  Dec.  402-411,  and  in 
reople  V.  McElvaine,  125  N.  Y.  597. 

Intoxication  as  a  Defense  to  Crime. — Voluntary  intoxication  does  not 
excuse  a  criminal  act;  yet  where  a  person  is  accused  of  a  crime  which  can  be 
committed  only  by  doing  a  particular  thing  with  a  specific  intent,  it  may  be 
shown,  in  defense,  that  at  the  time  of  doing  the  act  charged,  the  accused 
was  so  drunk  that  he  could  not  have  entertained  the  intent  necessary  to  con- 
stitute the  oflTense:  Chrisman  v.  State,  54  Ark.  283;  26  Am.  St.  Rep.  44,  and 
note;  Gamer  v.  State,  28  Fla.  113;  29  Am.  St  Rep.  232,  and  note.  See  fur- 
ther the  extended  note  to  Flanigan  t.  People,  40  Am.  Rep.  660-570,  and  th« 
aoU  to  Walker  v.  State^  7  Am.  St  Rep.  21. 
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Wright  v.  State. 

[31  Tezab  Criminal  Rbpobts,  S54.] 

SxDUCTioN — Offeb  to  Marrt  as  Defense. — Up  to  the  moment  of  eonrie- 
tion  the  defendant  may  make  an  offer  in  good  faith  to  marry  the  pro8e> 
cutrix.  If  such  offer  is  declined  by  her,  he  is  entitled  to  a  dismissal  of  th* 
charge  under  a  statute  which  provides  that  if  the  parties  marry  each 
other  at  any  time  before  the  conviction  of  defendant,  or  if  he  in  good 
faith  offers  to  marry  the  female  seduced,  no  prosecution  shall  take  place, 
or  if  begun  shall  be  dismissed.  • 

SsDucrioN — Marriagk  Followed  bt  Desertion. — ^In  eases  of  seduction 
the  marriage  of  the  parties  during  the  trial  of  an  indictment  therefor, 
though  followed  by  desertion  on  the  part  of  the  husband,  is  a  defense  ta 
the  indictment,  as  is  also  a  bona  fide  offer  of  marriage  by  the  party 
indicted. 

Sbductiok — Offer  of  Marriage. — The  Good  Faith  of  a  defendant  on 
trial  for  seduction,  who  in  open  court  offers  to  marry  the  prosecutrix 
then  and  there,  the  presiding  judge  to  perform  the  ceremony,  and  pro> 
duces  a  license  authorizing  the  marriage,  cannot  be  questioned  by  evi« 
dence  that  he  had  declared  that  he  would  not  live  with  her  if  married 
to  her.  In  such  case  the  only  test  which  can  be  made  of  his  good  faith 
is  for  the  court  to  proceed  to  marry  the  parties,  and  if  the  prosecutrix 
persistently  refuses  to  marry  him,  it  is  the  duty  of  the  court  to  dismiss 
the  charge  against  him. 

Seduction — Evidence — Corroboration  of  Prcsecutrix.— Corroborative 
evidence  of  seduction  need  not  be  direct  and  positive,  nor  such  evidence 
as  is  sufficient  to  convict  independent  of  that  of  the  prosecutrix,  but 
simply  such  facts  or  circumstances  as  tend  to  support  her  testimony^ 
and  shall  satisfy  the  jury  that  she  is  worthy  of  credit. 

R.  H.  Ward  and  J.  O.  Cooky  for  the  appellant. 

Hammond  and  Ballard,  and  R.  L.  Henry,  assistant  attorney 
general,  for  the  state. 

'*''  SiMKiNS,  J.  Appellant  was  convicted  of  the  offense  of 
seduction,  and  his  punishment  assessed  at  four  years  in  the 
penitentiary,  from  which  he  appeals. 

There  are  only  two  questions  that  need  be  considered: 
1.  The  defendant,  when  the  evidence  of  the  state  was  intro- 
duced, and  before  the  court  had  charged  the  jury,  and  whil& 
the  prosecutrix  was  on  the  stand,  in  the  presence  of  the  court 
and  jur\',  in  open  court,  holding  a  marriage  license  duly 
issued,  stated  to  said  prosecutrix  that  in  good  faith  he  then 
and  there  offered  to  marry  her,  and,  if  she  would  accept  him, 
his  honor  then  and  there  could  marry  them;  that  he  held  th» 
marriage  license  in  his  hand  authorizing  the  marriage  rite. 
To  this  offer,  before  Miss  Nisbitt  could  answer,  the  district 
attorney  objected,  and  asked  leave  to  contest  the  good  faitb 
of  the  offer. 
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Defendant  objected  to  the  contest  on  the  ground  that  the 
only  way  to  test  his  good  faith  was  for  Miss  Nisbitt  to  have 
accepted  his  offer  of  marriage,  and  for  the  court  to  agree  to 
perform  the  ceremony.  The  court  overruled  this  objection 
and  allowed  the  district  attorney  to  make  the  contest,  who 
proved  by  several  witnesses  that  defendant  had  said  he  would 
not  marry  Miss  Nisbitt  unless  compelled  to,  and  he  would  not 
live  with  her.  Thereupon  the  defendant-was  duly  sworn,  and 
under  oath,  and  with  the  license  in  his  hand,  again  said  to 
Miss  Nisbitt  that  if  she  would  marry  him  and  live  with  him, 
that  he  would  not  only  marry  her,  but  would  live  with  her, 
and  to  the  best  of  his  ability  discharge  all  his  marital  duties 
towards  her.  Thereupon  Miss  Nisbitt  said  to  defendant,  "I 
most  positively  decline  to  marry  you  or  to  live  with  you.  I 
would  not  marry  any  man  who  treated  a  woman  as  you  have 
done  me."  Thereupon  counsel  moved  to  dismiss  the  prosecu- 
tion and  instruct  the  jury  to  acquit  the  defendant.  The  court 
declined,  upon  the  ground  that  under  the  evidence  he  did  not 
think  that  defendant  intended  in  good  faith  to  marry  Miss 
Nisbitt  and  live  with  her.  This  testimony  is  fully  set  forth 
in  a  bill  of  exceptions.  It  is  signed  by  the  court,  with  the 
explanation  that  when  the  ofiFer  was  made,  the  prosecuting 
witness.  Miss  Nisbitt,  was  silent;  that  it  was  then  the  dis- 
trict attorney  proposed  to  test  the  question  of  good  faith; 
that  upon  the  introduction  of  the  testimony  the  court  said, 
"the  parties  may  marry  if  they  wish  to  do  so,"  and  Miss  Nis- 
bitt refused  to  consent,  and  the  court  ordered  the  trial  to 
proceed. 

Article  816  of  the  Penal  Code  declares  that  if  the  parties 
marry  each  other  at  any  time  before  the  conviction  of  defend- 
ant, or  if  the  defendant  in  good  faith  offers  to  marry  the  female 
BO  seduced,  no  prosecution  shall  take  '**  place,  or  if  begun 
it  shall  be  dismissed.  The  learned  judge  appears  to  have 
construed  "the  offer  in  good  faith,"  spoken  of  in  the  statute, 
to  require  something  more  than  a  bare  submission  to  the 
marriage  rite;  that  in  the  "offer"  of  defendant  must  be  in- 
cluded the  promise  to  live  with,  protect,  and  support — in 
short,  do  a  husband's  part  by  the  prosecutrix.  Such,  how- 
ever, is  not  the  statute.  The  law  goes  no  further  than  the 
marriage  vow;  then  it  must  leave  the  parties.  When  he 
marries  her,  in  the  language  of  olden  times,  "  he  makes  aa 
honest  woman  of  her."  He  can  marry  no  other  woman  dur- 
ing her  life  without  a  divorce.     Mr.  Wharton  lays  down  the 
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rule  correctly  wlien  he  says  the  marriage  of  the  parties  sub- 
sequent to  the  seduction,  though  followed  by  the  desertion  of 
the  husband,  is  a  defense  to  an  indictment  for  seduction,  and 
BO  is  a  bona  fide  offer  of  marriage:  2  Wharton  on  Criminal 
Law,  sec.  1760. 

If  the  offer  is  made  before  prosecution  begun,  the  grand 
jury  should  find  no  bill.  After  the  prosecution  is  begun,  and 
up  to  the  moment  of  conviction,  defendant  may  make  his 
offer.  As  presented  in  the  record,  the  defendant  unquestion- 
ably made  an  offer  of  marriage  to  the  prosecutrix,  and  it  was 
sincerely  made.  In  the  presence  of  the  whole  court — judge, 
jury,  and  counsel,  and  the  spectators — he  offers  to  marry  the 
prosecutrix  then  and  there,  and  the  presiding  judge  to  per- 
form the  ceremony,  and  produces  the  license  authorizing  the 
marriage.  Of  his  good  faith  there  can  be  no  earthly  doubt 
The  penitentiary  towering  above  him  was  the  strongest  guar- 
anty of  the  sincerity  of  his  offer.  And  the  court  erred  in  per- 
mitting the  district  attorney  to  question  the  bojia  fides  of  an 
offer  that  was  patent  to  all.  The  only  test  that  could  have 
been  made  of  his  good  faith  would  have  been  for  the  court  to 
have  proceeded  to  marry  the  parties  as  requested  by  the  de- 
fendant, and  if  the  prosecutrix  declined  to  marry  him,  who 
was  then  and  there  willing  to  proceed,  the  court  should  have 
ordered  the  dismissal  of  the  cause. 

But  again,  after  the  district  attorney  was  erroneously 
allowed  to  call  in  witnesses  to  prove  the  defendant's  declara- 
tions that  "he  would  not  live  a  day  with  the  prosecutrix; 
that  it  would  break  his  mother's  heart  for  him  to  marry  her," 
the  defendant  caused  himself  to  be  duly  sworn,  and,  under 
the  sanction  of  an  oath,  again  made  his  offer  of  marriage, 
promising  to  live  with  her  and  act  as  a  true  husband.  But 
the  prosecutrix  peremptorily  declined  his  offer.  While  it  is 
true  the  oath  could  not  have  subjected  defendant  to  the  pains 
and  penalties  of  perjury  had  he  refused  after  marriage  to  live 
with  her,  still  it  was  a  strong  and  touching  proof  of  the  good 
faith  and  truth  of  defendant's  offer.  The  court,  on  the  refusal 
of  prosecutrix,  ordered  the  trial  to  proceed.  The  court  again 
erred.  The  court  should  have  warned  her  that  defendant 
had  done  all  that  the  law  required,  and  her  refusal  of  his 
offer  would  release  him  from  all  criminal  liability,  and,  on 
her  persistent  refusal,  should  have  dismissed  the  prosecution. 

**•  2.  As  to  the  sufficiency  of  the  testimony,  we  think  the 
witness  is  amply  corroborated  as  to  the  promise  of  marriage 
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and  the  illicit  intercourse.  Corroborative  evidence  need  not 
be  direct  and  positive,  or  such  evidence  as  is  sufficient  to  con- 
vict, independent  of  that  of  the  prosecutrix,  but  simply  such 
facts  or  circumstances  as  tend  to  support  her  testimony,  and 
shall  satisfy  the  jury  she  is  worthy  of  credit.  And  when 
there  is  other  testimony  fairly  tending  to  support  the  prose- 
cutrix upon  facts  essential  to  constitute  the  offense,  it  is  for 
the  jury  to  say  whether  she  is  corroborated:  State  v.  Tim- 
mens,  4  Minn.  325.  She  testified  she  yielded  to  defendant 
because  he  faithfully  promised  to  marry  her.  The  witnesses 
prove  that  the  young  lady  was  highly  esteemed,  and  visited 
by  other  young  gentlemen,  and  moved  in  the  best  social  cir- 
cles, with  a  good  reputation  for  chastity  and  virtue;  that  he 
was  received  by  her  family  as  a  suitor,  and  was  so  persistent 
in  his  attentions,  that  all  other  gentlemen  were  compelled  to 
cease  attendance.  His  letters  breathe  undying  affection  and 
strong  jealousy,  and  speak  of  their  marriage  in  the  future  as 
a  certainty.  We  think  the  evidence  is  amply  sufficient  to 
sustain  proof  of  seduction.  There  is  no  other  question  that 
need  be  considered.  For  the  error  above  indicated,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 

Criminal  Law— Seduction — Marriaos  or  Offkb  to  Marbt  as  aD»- 
rENSB. — Where  seduction  is  accomplished  under  promise  of  marriage,  and 
the  promise  has  been  kept,  no  prosecution  or  conviction  can  be  had  after 
the  marriage,  and  the  question  of  good  faith  on  the  part  of  the  man  in  en- 
tering into  such  marriage  cannot  affect  the  question  of  bis  guilt  or  innocence: 
People  V.  Gould,  70  Mich.  240;  14  Am.  St,  Rep.  493,  and  note;  note  to  State 
▼.  Can-on,  87  Am.  Dec.  409;  but  under  the  Iowa  code,  section  3868,  evidenc* 
that  the  defendant  after  the  seduction  offered  to  marry  the  prosecutrix  ia 
competent  only  as  bearing  on  the  question  whether  or  not  the  alleged  seduc- 
tion was  accomplished  by  means  of  a  promise  of  marriage.  Such  offer  of 
marriage,  when  not  accepted  by  the  prosecutrix,  ia  no  bar  to  the  prosecu- 
tion: State  V.  Thompson,  79  Iowa,  704. 
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Sullivan  v.  State. 

[81  Texas  Cbihinal  Reports,  486.] 

AasACLT  With  Intent  to  Murder — Evidence  of  Malice. — On  proseoo' 
tions  for  assault  with  intent  to  murder,  antecedent  menaces,  quarrels, 
grudges,  or  a  previous  attempt  to  kill  the  prosecuting  witness,  are  ad* 
missible  to  throw  light  on  the  acts  of  the  accused  and  to  prove  malic» 
or  motive. 

Self-defense — Provoking  Quarrel. — A  party  charged  with  assault  with 
intent  to  kill,  who  brought  on  and  began  the  diflSculty,  cannot  justify  his 
attempt  to  kill  on  the  ground  of  self-defense,  and  although  he  thus 
began  the  difficulty  with  no  intent  to  kill  or  to  do  bodily  injury,  yet,  if 
afterwards,  he  found  it  necessary  to  kill  his  opponent  to  save  his  own 
life,  he  cannot  justify  his  act  by  claiming  that  it  was  done  in  self> 
defense. 

Assault  With  Intent  to  Murder — Self-defense — Instructions. — In  a 
prosecution  for  assault  with  intent  to  murder,  an  instruction  requested 
by  the  accused  to  the  effect,  that  upon  the  question  of  self-defens* 
the  facts  must  be  viewed  from  the  standpoint  of  the  accused,  and  if, 
when  he  shot,  he  had  reason  to  believe  that  the  prosecuting  witness  was 
about  to  shoot  him,  the  jury  must  acquit,  is  properly  qualified,  by  add« 
ing  that  if  the  accused  brought  on  the  difficulty  he  cannot  claim  self* 
defense,  when  such  qualification  is  justified  by  the  evidence. 

Glass  and  BurgeSy  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

***  SiMKiNS,  J.  Appellant  was  indicted  for  an  assault 
with  intent  to  murder  one  T.  G.  Beaty,  and  was  sentenced  to 
two  years  in  the  state  penitentiary,  from  which  judgment  he 
appeals. 

1.  Appellant  complains  that  the  court  erred  in  allowing 
testimony  of  a  previous  diflBculty  between  appellant  and 
T.  G.  Beaty  to  be  introduced  upon  the  trial  of  this  case. 
Antecedent  menaces,  quarrels,  and  grudges  may  always  bfr 
shown  to  prove  malice :  Anderson  v.  State,  15  Tex.  App.  447; 
McKinney  v.  State,  8  Tex.  App.  626.  The  testimony  of  the 
former  attempt  upon  the  life  of  Beaty  only  the  day  before  the 
present  assault  with  intent  to  murder  was  committed,  was 
certainly  admissible  to  throw  light  on  the  acts  of  defendant^ 
and  prove  motive:  Carv  v.  State,  41  Tex.  543.  There  were 
no  special  charges  asked,  nor  exceptions  reserved  to  the  gen- 
eral charge  for  not  limiting  the  effect  of  the  testimony  to  the 
proof  of  motive  only,  and  we  cannot  see  how  any  injury  was 
caused  by  the  failure  of  the  court  so  to  charge,  as  we  see  na 
reason  for  believing  the  defendant  was  convicted  for  the  first 
assault. 
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2.  The  appellant  complains  the  court  erred  in  using  the 
expression  in  his  charge,  that  "if  the  jury  believed  that  de- 
fendant sought  Beaty  for  the  purpose  of  bringing  on  a  diffi- 
culty," without  explaining  what  kind  of  a  difficulty.  While 
it  may  not  be  clear  what  point  is  referred  to  in  the  expression 
*'  but  upon  this  point,"  yet  we  think  the  proposition  contained 
in  the  charge  is  not  only  correct,  but  applicable.  The  court, 
in  substance,  charged,  that  if  defendant  brought  on  and 
began  the  difficulty,  he  could  not  justify  his  attempt  to  kill 
Beaty  on  the  ground  of  self-defense;  for  although  defendant 
began  the  difficulty,  with  no  intent  to  kill  or  to  do  bodily 
injury  to  Beaty,  yet,  if  afterwards,  in  the  course  of  the  diffi- 
culty, he  found  it  necessary  to  kill  him  to  save  his  own  life, 
he  cannot  justify  his  act  by  claiming  it  was  done  in  self-de- 
fense: White  V.  State,  23  Tex.  App.  154;  Lilly  v.  State,  20 
Tex.  App.  1;  Thuston  v.  State,  21  Tex.  App.  245;  Gilleland  v. 
State,  44  Tex.  356. 

3.  Neither  do  we  see  any  error  in  the  qualification  of  the 
special  charge  asked  by  the  appellant.  The  court,  at  the  in- 
stance of  defendant,  charged  the  jury,  that  upon  the  question 
of  self-defense  the  facts  must  be  viewed  from  defendant's 
standpoint  and  if,  when  defendant  shot,  he  had  reason  *®* 
to  believe  Beaty  was  about  to  shoot  him,  the  jury  should  ac- 
quit. The  court  properly  qualified  this  charge  by  adding 
that  it  was  to  be  considered  in  connection  with  subdivision  2 
of  the  charge  referred  to  above,  to  the  effect  that  if  defendant 
brought  on  the  difficulty,  he  could  not  claim  self-defense. 

4.  Appellant  claims  that  the  evidence  is  insufficient  to  sup- 
port the  verdict.  We  cannot  agree  to  this  view  of  the  case. 
The  record  shows  that  appellant  was  the  aggressor  all  through 
the  difficulty,  which  seems  to  have  continued  for  several  days. 
Wlien  he  saw  Beaty  sitting  with  his  gun  upon  the  wagon  he 
rode  back  on  no  peaceful  mission.  True,  he  was  singing,  but 
was  armed  for  tlie  fight.  Claiming  that  Beaty  had  changed 
the  position  of  his  gun,  which  Beaty  denied  and  disclaimed, 
he  leaped  from  his  horse,  and,  drawing  his  pistol,  told  him  to 
come  from  behind  the  wagon  and  he  would  fill  him  with  shot; 
and  the  fight  began,  both  parties  firing.  While  Beaty  was 
fixing  his  gun,  which  had  hung  fire,  appellant  remounted, 
and  rode  close  up  to  him  and  fired.  The  evidence,  we  think, 
is  sufficient  to  sustain  the  verdict,  and  the  judgment  is  affirmed. 

Affirmed. 

Judges  all  present  and  concurring. 
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Malice — Proof  of. — Malice  is  inferential,  and  may  be  inferred  from  the 
Attendant  and  anrrounding  circnmstances,  in  conjunction  with  all  prerioiu 
occurrences  having  reference  to  and  connected  with  the  commission  of  the 
crime:  Walker  v.  State,  85  Ala.  7;  7  Am.  St.  Rep.  17,  and  note.  EvidenM 
of  a  former  difficulty  and  of  threats  made  in  connection  therewith  are  ad< 
missible  on  the  part  of  the  prosecution  in  a  trial  for  murder:  Stitt  v.  State, 
91  Ala.  10;  24  Am.  St.  Rep.  853,  and  note.  That  threats  are  evidence  of 
malice  and  ill-will  see  Palmer  v.  People,  138  III.  356;  32  Am.  St.  Rep.  146, 
and  note,  and  Commonwealth  v.  Holmes,  157  Mass.  233;  34  Am.  St.  Rep.  270, 
and  note. 

Self-defensb  bt  One  Who  Provoked  Difficolty.— When  the  defend- 
ant  provokes  the  occasion  which  produces  the  necessity  to  take  the  life  of 
the  deceased  he  cannot  rely  upon  self-defense:  Levy  v.  State,  28  Tex,  App. 
203;  19  Am.  St.  Rep.  826,  and  note;  Brown  v.  State,  83  Ala.  33;  3  Am.  St* 
Rep.  685,  and  note;  Meuly  v.  State,  26  Tex.  App.  274;  8  Am.  St.  Rep.  477» 
and  note.    See  the  note  to  People  v.  Lennon,  15  Am.  St.  Rep.  262. 


Weathbrpord  V.  State. 

[31  Texas  Ckihinal  Repobts,  530.] 

Db  Facto  Officer  Is  One  Who  Acts  under  color  of  a  known  and  valid  ap* 
pointment,  but  has  failed  to  conform  to  some  precedent  requirement,  aa 
to  take  an  oath,-  give  a  bond,  or  the  like. 

Db  Facto  Officers  Have  AuTHORrry  to  Prevent  Open  Violations  of  Law 
committed  in  their  presence  by  arresting  the  parties  guilty  of  such  vio- 
lations, and  they  also  have  authority  to  summon  citizens  to  aid  them  io 
making  such  arrests. 

De  Facto  Officers — Riqhts  of  Party  Suhmonbo  to  Assist  in  Making 
Arrest. — A  citizen  summoned  by  a  known  de  facto  officer  to  assist  in 
arresting  a  person  guilty  of  an  open  violation  of  law  in  their  presence, 
is  justified  in  obeying  the  summons  and  in  the  discharge  of  the  duty 
thus  imposed  upon  him,  does  not  act  at  his  own  peril  because  of  the 
defective  deputation  or  nonrecord  of  the  officer's  right  or  title  to  hia 
office. 

Murder— Arrest  by  Citizen  Summoned  by  De  Facto  Officer.— A  citizen 
summoned  by  a  known  dej'acto  officer,  to  assist  him  in  making  an  arrest 
of  a  person  guilty  of  an  open  violation  of  law  in  their  presence,  is  justi- 
fied in  attempting  to  make  the  arrest  in  good  faith,  and  if  killed  by  th« 
o£fender  while  so  acting  in  an  orderly  manner,  the  crime  can  be  no  leal 
than  murder. 

Verdict— Affidavit  of  Jurors  to  Impeach. — No  affidavit,  deposition,  or 
other  sworn  statement  of  a  juror  can  be  received  to  impeach  or  explain 
a  verdict,  or  to  show  on  what  ground  it  was  rendered. 

PRAcrioE — Improper  Argument — Reversiblb  Error. — Remarks  by  a 
prosecuting  attorney  in  his  closing  argument  in  a  criminal  case  to  the 
effect  that  one  of  the  jurors  had  foresworn  himself  in  order  to  hang  tha 
jury,  whether  true  or  false,  are  prejudicial  to  the  rights  of  tiM  MMUsed, 
and  are  ground*  for  a  reversal  of  a  verdict  of  conviction. 
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Stephen  P.  West^  L.  F.  Chester^  and  Gordon  BullitU  for  the 
appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

•'*  Simons,  J.  Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  twenty-five 
years  in  the  penitentiary,  from  which  judgment  he  appeals 
to  this  court. 

The  appellant  was  at  the  depot  in  the  town  of  Hyatt,  with 
a  six-shooter,  making  a  negro  dance,  when  one  Edwards,  act- 
ing as  deputy  sheriff,  summoned  the  deceased,  Jack  Bowers, 
to  assist  him  in  disarming  the  defendant.  The  oflBcer  de- 
manded his  pistol,  but  he  refused  to  give  it  up,  and  when 
Edwards  advanced  on  him,  he  shot  Bowers  in  the  stomach* 
who  died  next  day.  He  also  shot  Edwards,  and  attempted  to 
shoot  him  a  second  time  in  the  head,  but  the  pistol  snapped. 
He  then  beat  Edwards  in  the  head  with  the  pistol,  and  escaped. 
On  the  trial  the  appellant  questioned  the  validity  of  Edwards* 
appointment.  Edwards  testified,  without  objection,  that  he 
had  been  acting  four  or  five  months  as  deputy  sheriff,  under 
written  appointment  from  Ensloe,  the  sheriff  of  Tyler  county, 
and  he  had  recorded  his  oath  of  oflBce,  but  not  his  appoint- 
ment. It  is  also  *'*  shown  that  appellant  was  aware  that 
Edwards  was  acting  as  such  deputy.  Conceding  that  Ed- 
wards was  not  an  officer  de  jure,  it  is  clearly  shown  he  was 
an  officer  de/acfo;  Bishop's  Criminal  Law,  sec.  464;  Bishop's 
Criminal  Procedure,  185,  186.  Lord  Ellenborough,  adopting 
Lord  Holt's  definition,  declared  a  de  facto  officer  to  be  one 
who  has  the  reputation  of  being  the  officer,  and  yet  is  not  a 
good  officer  in  point  of  law:  Rex  v.  Corp.  oj  Bedford  Level^ 
6  East,  356.  In  State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409,  the  supreme  court  of  Connecticut,  in  an  elaborate  opin- 
ion, held,  a  de  facto  officer  is  one  who  acts  under  color  of  a 
known  and  valid  appointment,  but  has  failed  to  conform  to 
some  precedent  requirement,  as  to  take  an  oath,  give  a  bond, 
or  the  like.  Such  is  the  holding  in  Texas:  Cox  v.  Houston 
etc.  Ry.  Co.,  68  Tex.  230;  Thompson  v.  Johnson,  84  Tex.  548; 
McKinney  v.  O^Connor,  26  Tex.  14.  And  so  in  other  states: 
Petersilea  v.  Stone,  119  Mass.  ,465;  20  Am.  Rep.  335;  Town  of 
Plymouth  v.  Painter,  17  Conn.  585;  44  Am.  Dec.  574;  Rice  v. 
Commonwealth,  3  Bush,  14;  Brown  v.  Lunt,  37  Me.  423;  Gregg 
V.  Jamison,  55  Pa.  St.  468;  Commissioners  v.  McDaniel,  7  Jones, 
107;  PeopU  v.  White,  24  Wend.  639. 
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In  the  case  of  Margate  Pier  Co.  v.  Hannam  (decided  in 
1833),  3  Barn.  &  Aid.  266,  it  was  held,  that  a  justice's  acts 
■were  valid  as  to  third  persons,  though  he  had  not  taken  the 
oath  which  the  statute  made  a  condition  precedent  to  his 
right  to  act  as  such,  and  the  same  principle  applies  in  respect 
to  ministerial  officers:  Lisbon  v.  BoWy  10  N.  H.  167;  Merrill 
V.  Palmer,  13  N.  H.  184.  In  State  v.  Dierherger,  90  Mo.  369, 
where  the  constitution  of  Missouri  requires  all  officers,  before 
entering  on  the  duties  of  their  office,  to  take  and  subscribe  an 
oath  to  support  the  constitution,  and  faithfully  demean  them- 
selves in  office,  and  a  deputy  constable  acted  without  taking 
the  oath,  it  was  held  he  was  an  officer  de  facto.  If  Edwards 
was  an  officer  de  facto,  and  he  summoned  deceased,  John 
Bowers,  to  his  assistance  in  arresting  appellant.  Bowers  was 
justifiable  in  obeying  him:  Bishop's  Criminal  Law,  sec.  464; 
Wat8on  V.  State,  83  Ala.  60.  The  evidence  clearly  shows  a 
violation  of  law  in  the  presence  of  the  officer,  who,  believing 
it  was  his  duty  to  arrest  defendant,  proceeded  to  do  so,  sum- 
moning deceased  to  assist  him.  Deceased  was  unarmed,  and 
BO  was  Edwards.  It  was  shown  that  appellant  was  making 
a  negro  dance,  by  aiming  a  pistol  at  his  feet.  Some  of  the 
witnesses  speak  pf  him  *'  as  having  fun  with  the  negro,"  but 
such  amusement  certainly  demanded"  the  interposition  of  the 
law.  Appellant  knew  he  was  violating  the  law.  He  was 
told  by  Edwards  that  it  was  his  duty  to  arrest  him.  He 
knew  that  he  was  in  no  danger  of  his  life,  or  of  serious  bodily 
injury,  yet  he  deliberately  killed  the  deceased,  and  attempted 
to  kill  Edwards,  to  avoid  being  disarmed,  although  believing 
Edwards  to  be  an  officer  of  the  law. 

Appellant  insists  the  court  should  have  charged  the  crime 
would  be  no  higher  than  manslaughter,  as  the  arrest  was  ille- 
gal. In  Miller  v.  State  (Tex.  Crim.  App.,  Jan.  21,  1893),  "• 
this  court  lays  down  the  doctrine  that  even  in  illegal  arrests 
of  an  ordinary  character  the  killing  may  be  done  under  such 
circumstances  of  deliberation  or  cruelty  as  will  render  it 
murder  upon  express  malice.  But  the  record  here  shows  that 
Bowers  was  killed  in  the  discharge  of  duty  as  a  citizen  of  this 
state.  It  surely  cannot  be  maintained  that  citizens  who  are 
summoned  to  assist  known  and  recognized  officers  in  the  dis- 
charge of  their  duties  act  at  their  own  peril  in  case  of  the  de- 
fective or  nonrecord  of  the  deputation  of  the  officer:  Pen. 
Code,  art.  46;  Bishop's  Criminal  Procedure,  sec.  186. 

The  court  charged  the  jury  that  the  arrest  was  illegal.     The 
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court  should  have  charged  the  jury,  that  if  the  said  Edwards 
was  known  and  recognized  in  the  community  as  deputy  sher- 
iff, and  said  Bowers  was  summoned  by  said  officer  to  assist, 
and  in  good  faith  attempted  the  arrest  of  appellant,  he  would 
have  been  justifiable  in  making  the  arrest,  and  if  appellant 
shot  him  while  so  acting  in  an  orderly  manner,  it  could  not 
be  less  than  murder.  The  special  charges  asked  were  not  the 
law. 

But  appellant  insists  that  the  case  should  be  reversed  be- 
cause the  district  attorney,  in  his  closing  speech  before  the 
jury,  stated  that  he  was  informed  that  appellant  had  suc- 
ceeded in  getting  one  of  his  friends  on  the  jury;  that  one  of 
the  jurors  had  gone  upon  the  jury  to  hang  it,  and  had  bo 
stated  just  before  he  was  impaneled;  that  the  juror  had  his 
mind  made  up  when  he  swore  on  his  voir  dire  that  he  had 
formed  no  opinion;  that  he,  the  district  attorney,  only  had 
eleven  men  to  speak  to,  as  the  other  juror  was  there  to  hang 
the  jury. 

The  appellant  also  introduced  the  affidavits  of  two  jurors, 
who  stated  that  the  charge  made  by  the  district  attorney  in- 
fluenced the  jury,  and  that  they  were  mad  about  it,  and  that 
affiants  were  induced  to  vote  for  a  verdict  of  twenty-five 
years  when  they  thought  that  five  years  was  sufficient.  Upon 
grounds  of  public  policy,  courts  have  almost  universally 
agreed  upon  the  rule,  that  no  affidavit,  deposition,  or  other 
sworn  statement  of  a  juror,  will  be  received  to  impeach  a  ver- 
dict, or  to  explain  it,  or  to  show  on  what  grounds  it  was  ren- 
dered (2  Thompson's  Trials,  sec.  2618,  and  authorities  cited); 
and  the  wisdom  of  the  rule  needs  no  argument  to  support  it. 
We  cannot  notice  the  affidavits  filed  in  this  cause,  showing 
that  the  appellant  received  a  higher  punishment  than  two  of 
the  jurors  would  have  agreed  to  if  they  had  not  been  provoked 
by  the  language  of  the  district  attorney.  As  to  the  charge 
itself  made  by  the  district  attorney,  which  was  reiterated  over 
the  objections  of  the  defendant,  and  unchecked  by  the  court, 
we  think  that,  whether  it  was  true  or  false,  it  was  wrong  in 
the  district  attorney  to  make  it.  The  trial  judge  should  of 
his  own  accord  have  promptly  stopped  him. 

In  the  closing  argument  of  the  case,  where  the  proof  was 
very  strong  against  the  man  on  trial  for  his  life,  and  when  he 
had  no  chance  to  reply  or  deny  it,  to  publicly  charge  that  he 
was  so  conscious  of  his  guilt  that  *'*  he  had  stocked  the  jury 
to  defeat  justice,  must  have  affected  most  injuriously  the 
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rights  of  appellant.  Jurors  disposed  to  be  lenient  may  have 
surrendered  their  conviction  of  right  under  an  apprehension 
of  being  suspected  as  the  juror  denounced  by  the  district 
attorney.  If  the  district  attorney  was  in  possession  of  facts 
justifying  such  a  charge,  he  should  have  caused  the  arrest  of 
the  juror  for  perjury  as  soon  as  the  jury  was  discharged  from 
the  case,  and  secured  his  conviction,  irrespective  of  the  ques* 
tion  "  how  he  voted."  If  the  charge  was  false,  then  unques- 
tionably it  was  calculated  to  injure  appellant:  WillsoD'a 
Criminal  Statutes,  sec.  2321. 

For  the  remarks  of  the  district  attorney  the  judgment  must 
be  reversed;  but  in  reversing  the  case,  we  desire  to  call  the 
attention  of  the  trial  court  to  the  omission  of  the  charge  under 
the  statute,  that  the  jury  are  the  exclusive  judges  of  the  facta 
proved  and  the  weight  to  be  given  to  the  testimony:  Cod» 
Crim.  Proc,  art.  728. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 

Officers  De  Facto — Who  Arb. — An  oflBcer  de  facto  in  onewho  la  in 
actual  possession  of  an  office  nnder  color  or  claim  of  an  appointment  or  eleo> 
tion,  and  is  in  the  exercise  of  its  functions  and  the  discharge  of  its  duties: 
Watei-man  v.  Chicago  etc  R.  B.  Co.,  139  111.  658;  32  Am.  St.  Rep.  228,  and 
note;  Hamlin  v.  Kassafer,  15  Or.  456;  3  Am.  St.  Rep.  176,  and  note;  Creigh' 
ton  V.  Commonwealth,  83  Ky.  142;  4  Am.  St.  Rep.  143,  and  note.  See,  also, 
the  extended  notes  to  Smith  v.  Bondurant,  58  Am.  Rep.  440,  and  Hildreth  ▼. 
Mclntire,  19  Am.  Dec.  63-69. 

Officers  Db  Facto— Binding  Effect  of  Acts  of. — An  officer  justify- 
ing an  act  done  officially  must  aver  and  prove  that  he  was  an  officer  daljr 
commissioned  and  qualified;  but  third  persons  are  required  to  show  only 
that  he  was  an  officer  de  facto:  Schlencker  v.  Risley,  3  Scam.  483;  38  Am.  Dec 
100,  and  note;  Hardesty  v.  Taft,  23  Md.  513;  87  Am.  Dec.  584,  and  note. 
When  an  office  has  been  duly  created,  public  policy  often  requires  that  the 
official  acts  of  the  person  discharging  the  duties  thereof  shall  not  be  quea> 
tioned  on  the  ground  that  he  has  no  title  to  the  office:  Owman  v.  People^  17 
Col.  596;  31  Am.  St.  Rep.  350,  and  note.  The  acts  of  officers  de  facto  are- 
valid  when  they  concern  the  public,  or  the  rights  of  strangers  and  third  pep- 
aons  who  have  an  interest  in  the  acta  done:  King  v.  Philadelphia  Co.,  154 
Pa.  St.  160;  35  Am.  St.  Rep.  817,  and  note;  Magneau  v.  CUy  of  Fremont, 

30  Neb.  843;  27  Am.  St.  Rep.  436,  and  note;  Gorman  v.  People,  17  Col.  596f 

31  Am.  St.  Rep.  350,  and  note;  note  to  Hildreth  v.  Mclntire,  19  Am.  Deo» 
68.     See,  also,  the  extended  note  to  Kelly  y.  Bemis,  64  Am.  Dec.  54. 

Trial— Impeachment  of  Verdict  by  Affidavit  of  Juror. — Affidavits 
of  jurymen  cannot  be  received  to  impeach  their  verdict:  Palmer  v.  People, 
138  111.  356;  32  Am.  St.  Rep.  146;  Knowlton  v.  McMalton,  13  Minn.  386;  97 
Am.  Dec.  236,  and  note;  Forester  v.  Ouard,  Breese,  74;  12  Am.  Dec  141, 
and  note.     The  oath  of  the  jurors  that  they  misunderstood  the  instructiona 
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of  the  court  may  be  received  in  support  of  an  affidavit  cetting  forth  that 
fact:  Packard  v.  United  States,  1  G.  Greeue,  225;  48  Am.  Dec.  375,  and  ex- 
tended note.  The  affidavit  of  a  jnror  is  admissible  to  impeach  a  verdict 
obtained  by  a  resort  to  onjnst  or  unreasonable  methods:  EUedge  T.  Todd,  1 
Humph.  43;  34  Am.  Dec.  616,  and  note.  The  affidavits  of  jurors  who  tried 
a  criminal  case  will  be  received  upon  a  motion  for  new  trial  to  prove  facta 
which  will  vitiate  their  verdict:  Crawford  v.  State,  2  Yerg.  60;  24  Am.  Dec 
467,  and  extended  note.  See,  also,  the  note  to  Warner  v.  Robinson,  1  Am. 
Dec.  38. 

Apfsal. — ^Improper  Argumbnt  by  Statb's  Attornkt  as  Ground  »or  a 
Bbvbrsai.  07  Judqment:  Palmer  v.  People,  13S  III.  356;  32  Am.  St.  Rep.  146, 
and  note;  Bakm  y.  State,  30  Tex.  App.  310;  28  Am.  St.  Rep.  911,  and  note. 
See  further  discussions  of  this  subject  in  the  extended  notes  to  MeConneU  r. 
State,  68  Am.  Rep.  648;  Martin  v.  State,  66  Am.  Rep.  814,  and  Cleveland 
Paper  Co,  ▼.  Bankst  48  Am.  Rep.  336. 


pRiNDLB  V.  State. 

(81  TXXAS  Cbiminal  Rxpobtb,  661.] 
SoDOHT.— To  CoNSTTruTB  Crimb  OP  SoDOHT  the  act  must  be  in  that  part  of 
the  body  where  sodomy  is  usually  committed.   'The  aot  in  a  ehild't 
month  does  not  constitute  the  crime. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

•**  Davidson,  J.  Appellant  was  convicted  of  sodomy,  and 
prosecutes  this  appeal. 

"This  offense  consists  in  a  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man,  or  in  the  same 
unnatural  manner  with  woman;  or  by  man  or  woman,  in  any 
manner,  with  beast":  1  Russell  on  Crimes,  937. 

Sodomy,  which  "is  the  abominable  and  detestable  crime 
against  nature,"  known  to  the  common  law,  is,  by  article  342 
of  the  Penal  Code,  made  an  "  offense"  in  this  state;  and  being 
undefined,  we  must  look  to  the  common  law  for  the  elements 
of  this  crime:  Ex  Parte  Bergen,  14  Tex.  App.  52.  "  To  consti- 
tute this  offense,  the  act  must  be  in  that  part  where  sodomy 
is  usually  committed.  The  act  in  a  child's  mouth  does  not 
constitute  the  offense":  1  Russell  on  Crimes,  937;  Bex  ▼, 
Jacobs,  Russ.  &  R.  C.  C.  331. 

The  evidence  discloses  the  act  relied  on  in  this  case  was 
committed  in  a  child's  mouth.  However  vile  and  detestable 
the  act  proved  may  be,  and  is,  it  can  constitute  no  offense, 
because  not  contemplated  by  the  statute,  and  is  not  embraced 
in  the  crime  of  sodomy. 

The  legislature  has  not  named  or  defined  any  orime  under 
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which  defendant  can  be  prosecuted  or  punished,  nnder  the 
evidence  adduced  in  this  case.    The  judgment  is  reversed,  and 
the  cause  remanded. 
Reversed  and  remanded. 

Hurt,  P.  J.,  concurs.    Simeins,  J.,  absent 

SoDOMT — What  Constitctbs  thb  OrFBNSK. — Sodomy  is  oamal  knowU 
edge  against  the  order  of  nature  by  a  man  with  a  man,  or  in  the  same  man* 
ner  with  a  woman,  or  by  man  or  woman  in  any  manner  with  a  beast:  Se* 
1  Bishop's  Criminal  Law,  7th  ed.,  sec.  503;  1  Russell  on  Crimes,  6th  Am* 
ed.,  698.     See,  also,  Wharton's  Criminal  Law,  8th  ed.,  seo.  679. 


Mrous  V.  State. 

[81  Texas  Ckihimal  Rkfoktb,  G97.] 

Statittes— Ex  Post  Facto  Law— Evidenck  oi  Pbossovtbez  nr  Ssdvo* 
TiON. — A  statute  which  enlarges  the  class  of  persons  who  may  be  com* 
petent  to  testify  as  witnesses  is  not  ex  post  facto  in  its  relation  to 
offenses  previously  committed.  Hence  on  a  trial  for  seduction  com* 
mitted  before  the  passage  of  a  statute  permitting  the  seduced  female 
to  testify  she  is  properly  permitted  to  give  her  testimony. 

Seduction — Unchastity  as  Defense. — A  man  who,  knowing  the  unchaste 
reputation  of  a  female  in  the  commnnity,  promises  to  marry  her,  and 
subsequently  has  sexual  intercourse  with  her  by  virtue  of  such  promise^ 
may  avail  himself  of  the  character  of  the  woman  for  want  of  chastity 
as  a  defense  to  an  indictment  for  her  seduction,  whatever  bis  liability 
may  be  for  breach  of  promise  of  marriage. 

Seduction — Unchastitt  as  Defense.— A  promise  to  marry  and  carnal 
knowledge  of  a  woman  may  exist  without  seduction,  and  when  a  woman 
has  lost  her  virtue  and  reputation  for  chastity,  and  the  promise  of  mar« 
riage  only  induces  a  change  of  lovers,  the  promisor  is  not  guilty  of 
seduction,  no  matter  what  his  civil  liability  may  be  for  a  breach  of  tho 
promise  of  marriage. 

Jay  Minter  and  George  C.  Altgelt,  for  the  appellant. 
R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

•••  SiMKiNS,  J.  Appellant  was  convicted  of  the  seduction, 
tinder  promise  of  marriage,  of  one  Tina  Gorzell,  and  sen- 
tenced to  a  fine  of  two  thousand  dollars,  from  which  he  ap- 
peals to  this  court. 

1.  Appellant  complains  that  the  court  erred  in  permitting 
the  prosecutrix  to  testify,  because  the  crime,  if  any,  occurred 
before  the  14th  of  July,  1891,  at  which  time  the  act  took 
effect  permitting  the  seduced  female  to  testify,  and  the  action 
of  the  court  above  stated  was  retroactive  and  ex  post  facto  in 
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its  nature,  in  violation  of  the  constitution.  Of  course  it  is 
not  contended  that  the  crime  itself  is  thereby  changed  or 
aggravated,  or  a  greater  punishment  inflicted.  The  only- 
ground  upon  which  the  objection  is  based  is,  that  it  required 
less  evidence  to  convict  by  permitting  the  seduced  woman  to 
testify.  If  this  is  true,  it  would  be  ex  post  facto:  Colder  v. 
Bull,  3  Dall.  389;  Murray  v.  State,  1  Tex.  App.  428;  Holt  v. 
State,  2  Tex.  363;  Dawson  v.  State,  6  Tex.  347. 

It  is  certainly  difficult  to  understand  how  opening  new 
sources  of  light,  ****  or  increasing  the  means  of  proving  or 
detecting  crime,  can  be  said  to  require  less  evidence,  or  be- 
come ex  post  facto.  In  Hopt  v.  Utah,  1 10  U.  S.  574,  the  supreme 
court  of  the  United  States  declared  a  statute  which  en- 
larges the  class  of  persons  who  may  be  competent  as  witnesses 
not  ex  post  facto  in  its  application  to  offenses  previously  com- 
mitted. It  does  not  attach  criminality  to  any  act  previously 
done,  aggravate  past  crimes,  or  increase  punishment  therefor; 
nor  does  it  alter  the  degree  or  lessen  the  amount  or  measure 
of  the  proof  necessary  for  conviction.  Removing  restrictions 
upon  the  competency  of  certain  classes  of  persons  as  wit- 
nesses relates  to  modes  of  procedure  only  in  which  no  one 
can  be  said  to  have  a  vested  right,  and  which  the  state,  on 
grounds  of  public  policy,  may  regulate  at  pleasure:  Laughlin 
v.  Commonwealth,  13  Bush,  261.  The  objection  is  not  well 
taken. 

2.  The  appellant  objects  to  the  charge  of  the  court  to  the 
effect  that  if  the  jury  believe  that  defendant  and  Tina  Gor» 
zell  were  well  acquainted  with  each  other,  and  the  defendant, 
knowing  the  character  of  the  said  Tina  Gorzell  in  the  com- 
munity, promised  to  marry  her,  and  subsequently  seduced 
her  by  virtue  of  said  promise,  he  cannot  now  avail  himself  of 
the  character  of  the  woman  for  want  of  chastity  as  a  defense. 

In  Putman  v.  State,  29  Tex.  App.  457,  25  Am.  St.  Rep.  738, 
it  seems  to  be  held,  that,  under  the  Penal  Code,  article  814,  there 
must  be  three  concurring  facts  to  constitute  the  crime  of  se- 
duction as  punishable  by  law:  1.  A  promise  to  marry;  2. 
Seduction;  and  3.  Carnal  knowledge.  Whether  or  not  there 
oan  be  such  a  thing  as  seduction  without  carnal  knowledge, 
as  asserted  in  the  opinion,  we  think  it  is  clear  there  can  be  a 
promise  to  marry  and  carnal  knowledge  without  seduction; 
and  that  is  when  a  woman  has  already  lost  her  virtue  and 
reputation,  and  the  promise  of  marriage  only  induces  a 
change  of  lovers  whether  the  promisor  knew  it  or  not.    The 
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evidence  shows  that  for  four  years  past  the  reputation  of  the 
prosecutrix  for  chastity  has  been  bad;  that  before  appellant'^ 
promise  of  marriage  was  made  she  was  generous  and  pro- 
miscuous in  her  favors;  and  specific  acts  were  proved.  If 
this  testimony  be  true,  appellant  could  not  be  guilty  of  se- 
duction, whatever  may  have  been  his  civil  liability  for  breach 
of  promise.  Because  the  court  erred  in  its  charge  as  to  the 
law,  the  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 

Statutes — Ex  Post  Facto  Laws. — Evidencb:  See  PeopU  ▼.  Hayet,  14# 
N.  Y.  484,  ante,  p.  672,  and  extended  note. 

Seduction— Want  of  Chastttt  or  Prosecutrix  as  ▲  Dbtensb.— la 
order  to  convict  a  defendant  charged  with  the  crime  of  sedaoing  an  anoiar* 
ried  female  of  previously  chaste  character  under  promise  of  marriage  it  i* 
necessary  for  the  prosecution  to  prove  that  the  person  seduced  was  an  "on- 
married  female  of  previous  chaste  character":  People  v.  Knuickj  93  Cal.  74. 
An  instruction  in  a  prosecution  for  seduction  that  before  the  jury  could  find 
the  defendant  guilty  they  must  find  that  the  prosecutrix  was,  at  the  time  of 
the  alleged  seduction,  an  unmarried  woman  "  of  previous  chaste  character" 
was  held  correct:  Statfi  v.  Gunagy,  84  Iowa,  177.  On  a  trial  for  seduction 
evidence  of  previous  acts  of  lewdness  and  unchastity  with  other  men  by 
the  complainant  is  admissible  for  the  defense:  State  v.  Patterson,  88  Mo. 
88;  57  Am.  Rep.  374.  For  a  further  discussion  of  this  subject  see  the 
notes  to  the  following  cases:  Weaver  v.  Bachert,  44  Am.  Dec  171;  People 
F.  DeFore,  8  Am.  St.  Rep.  871;  Kenyan  v.  People,  84  Am.  Dec.  182;  StaU  r. 
Carron,  87  Am.  Dec.  406;  and  Andie  v.  State,  68  Am.  Deo.  714. 


Miller  v.  State. 

[31  Texas  Cbihinal  Reports,  609.] 

Appellate  Practice — Chamqb  of  Venue — An  order  denying  an  applica* 
tion  for  a  change  of  venue  cannot  be  considered  on  appeal  unless  the 
facts  upon  which  the  order  was  based  are  presented  in  a  bill  of  ex- 
ceptions. This  rule  is  not  altered  by  attaching  to  the  application  for  a 
change  of  venue  a  newspaper  account  of  the  action  of  a  mob  which  sought 
to  take  the  accused  from  custody  for  the  purpose  of  hanging  him. 

Practice — Continuance — Absence  of  Witness. — An  application  for  a 
continuance  on  account  of  the  al)sence  of  a  witness  should  not  be  granted 
nnless  the  application  shows  diligence  to  secure  the  attendance  of  the 
witness,  and  states  definitely  the  facts  expected  to  be  proved  by  him. 

Evidence  Which  Is  Admissible  as  Tending  to  Maintain  the  Theort 
OF  Defense  in  a  criminal  case,  if  offered  by  it  for  that  purpose,  is  not 
rendered  incompetent  because  offered  by  the  prosecution. 

Evidence  Improperly  Admitted — Effect  of  Withdrawal  of. — Th» 
effect  of  withdrawing  and  excluding  evidence  erroneously  admitted,  and 
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which  may  have  been  prejudicial  in  its  nature  and  tendencj,  U  to  enr* 
the  error,  iinleH  such  evidence  is  of  sach  a  prejudicial  character  aa  to 
BO  inflaaiMe  the  jury  against  the  defendant  that  he  would  bo  deprived 
of  a  fair  and  impartial  trial. 

Mdrder — Evidence  of  Malice  and  Motive. — On  a  trial  for  the  murder 
of  a  policeman,  a  statement  made  by  the  accused  three  weeks  previona 
to  the  homicide,  while  speaking  of  his  previous  arrests  by  the  deceased 
and  other  policemen,  to  the  effect  that  in  case  he  was  arrested  again, 
and  was  not  allowed  to  give  bail  and  had  a  gun  with  him  the  fight  would 
begin  right  there,  is  admissible  in  evidence  on  the  issue  of  malice  and 
motive. 

MoRDEB— Declarations  by  Accxtsbd  as  Part  of  Res  Gestjs. — A  request 
or  declaration  made  to  a  third  party  by  a  person  under  arrest  for  mor- 
der,  within  fifteen  minutes  after  the  homicide  and  upon  being  informed 
of  his  victim's  death,  to  "tell  my  brother  to  come  down  here;  by  Ood, 
I  have  got  my  nianl"  is  part  of  the  rea  gestce,  and  admissible  in  evidenca 
as  such. 

Self-Defexse — Right  to  Resist  Illegal  Arrest. — A  person  illegally 
arrested  and  detained  may,  in  a  proper  manner,  regain  his  liberty,  and 
a  killing  under  such  circumstances  may  be  reduced  to  manslaughter  or 
self-defense.  But  if  the  killing  be  for  any  other  cause,  as  ill-will  or 
malice,  it  is  murder;  or  if  more  force  than  necessary  be  used,  or  a 
deadly  weapon  be  resorted  to  nnnecessarily  in  the  first  instance  by  th« 
arrested  party,  this  constitutes  him  the  aggressor,  and  makes  the  kill* 
ing  murder. 

£blf-Defenss — Illegal  Arrest — Right  to  Resist. — A  person  is  not  re- 
quired to  submit  to  ille;  al  arrest  but  may  demand  the  warrant  or  proper 
authority,  and  in  its  abseu  e  repel  force  by  force,  provided,  the  force 
does  not  exceed  prevmtiou  and  defense.  The  right  to  repel  force  by 
force,  continues  until  the  |  er  A.n  attempting  the  illegal  arrest  presses 
forward  with  such  violence,  that  the  person  defending  is  obliged  to 
choose  between  three  thi  gs — to  rv  treat,  to  surrender,  or  the  death  of 
his  adversary.  If  the  force  used  is  disproportionate  to  the  injury  about 
to  be  inflicted,  self-defense  is  eliminated,  and  if  it  is  attributed  to  any 
other  cause  than  resistance  to  the  illegal  arrest,  such  arrest  cannot  be  a 
mitigating  circumstance. 

Manslaughter— Resistance  to  Illegal  Arrest. — An  illegal  arrest  is 
deemed  in  law  a  great  provocation,  and,  if  conceded,  to  constitute 
adequate  cause  yet  to  reduce  a  killing  in  resisting  such  arrest  to  man< 
slaughter,  sudden  passion  must  have  existed  in  the  mind  of  the  slayer 
at  the  time  of  the  homicide,  otherwise  the  killing  is  murder.  In  such 
case  adequate  cause  and  sudden  passion  must  concur. 

Murder— Resisting  Illegal  Arrest— Unknown  Provocation. — The 
existence  of  an  unknown  { rovoc  ition  to  the  accused,  as  that  the  war< 
rant  for  his  arrest  is  illegal,  at  the  time  he  kills  an  officer  while  resist- 
ing  arrest,  is  not  suflicient  to  reduce  the  homicide  below  murder. 

Ml'RDer — Resistance  to  Arrest. — A  person  expecting  an  attempt  will  b« 
ujade  to  arrest  him  either  legally  or  illegally,  who  deliberately  prepares 
arms  for  immediate  use,  and  calmly  and  deliberately  threatens  and  de< 
termines  to  kill  the  person  making  such  arrest  unless  bail  is  immedi* 
ately  accorded  him,  and  who  does  kill  the  arresting  officer  when  bail  is 
refused,  and  when  he  is  in  no  danger  from  any  source,  is  gnilty  of  kill* 
ing  with  express  malice,  and  the  homicide  is  murder  in  the  first  degree. 
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J.  C.  Kearhy^  Bassettf  Seay  and  MusCy  and  8.  H.  JKtw«eW,  for 
the  appellant. 

R.  L.  Henry^  assistant  attorney  general^  for  the  state. 

*'*  Davidson,  J.  Appellant  prosecutes  this  appeal  from  a 
conviction  of  murder  in  the  first  degree,  with  the  death 
penalty  assessed. 

1.  Wlien  the  cause  was  called  for  trial  he  applied  for  a 
change  of  venue,  based  upon  both  grounds  mentioned  in  the 
statute.  To  this  application  was  attached  an  exhibit — a 
newspaper  account  of  the  actions  of  a  mob  which  sought  to 
take  defendant  from  custody  for  the  purpose  of  hanging  him. 
The  controverting  affidavit  filed  by  the  state  was  sufficient, 
both  ***  as  to  form  and  substance;  wherefore  the  court  did 
not  err  in  overruling  defendant's  exceptions  to  the  same: 
Willson's  Criminal  Statutes,  sees.  2209,  2210.  The  applica- 
tion was  refused,  and  defendant  excepted,  but  the  evidence 
adduced  on  the  trial  of  the  issues  involved  in  the  motion  is 
not  incorporated  in  the  bill  of  exceptions;  and  it  is  therefore 
insufficient  to  authorize,  on  appeal,  a  revision  of  this  ruling  of 
the  court:  Code  Crim.  Proc,  art.  584;  Blackwell  v.  State^  29 
Tex.  App.  194;  Lacy  v.  State,  30  Tex.  App.  119.  Attaching 
the  newspaper  account  to  the  application  as  an  exhibit  doe» 
not  authorize  its  consideration  as  evidence  in  support  of  such 
application:  Lacy  v.  State,  30  Tex.  App.  119. 

2.  Defendant  sought  a  continuance:  1.  Because  there  ex- 
isted a  prejudice  so  great  and  a  combination  of  influential 
persons  so  strong,  that  he  could  not  obtain  a  fair  and  impar- 
tial trial  in  Dallas  county;  and  2.  For  the  testimony  of 
one  Brown,  by  whom  he  "expected  to  prove,  that  a  few  nights 
prior  to  the  homicide  several  policemen  with  others  came  ta 
liis  house  in  the  city  of  Dallas,  and  then  and  there  talked 
with  said  Brown,  and  inquired  of  said  witness  the  where- 
abouts  of  defendant,  and  said  they  proposed  to  arrest  defend- 
ant, and  that  he  would  then  be  killed  by  some  man  who  they 
tlien  named  to  said  witness."  The  application  fails  to  show 
diligence  to  secure  the  attendance  of  the  witness.  Defendant 
was  served  with  a  copy  of  the  indictment  on  June  9th,  and 
his  trial  occurred  July  14th  following.  The  process  for  the 
witness  is  not  attached  to  the  motion,  nor  is  it  inserted  in  the^ 
bill  of  exceptions,  and  neither  states  the  date  of  it  issuance^ 
nor  is  it  shown  that  further  process  was  not  reqiiired.  But  if 
diligence  be  conceded,  the  allegations  are  too  vague  and  in- 
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definite.  Neither  the  name  of  defendant's  proposed  slayer, 
nor  that  of  any  of  the  parties  who  visited  his  house,  is  given. 
Nor  would  the  testimony  as  set  out  be  admissible.  General 
statements  will  not  suffice,  nor  will  mere  inferences  or  indefi- 
nite allegations.  The  facts  expected  to  be  proved  must  be 
stated  definitely:  Miller  v.  State  (Tex.  Crim.  App.,  Jan.  21, 
1893);  Williams  v.  State,  10  Tex.  App.  114;  Grissom  v.  States 
8  Tex.  App.  386;  Thomas  v.  State,  17  Tex.  App.  437;  Mitchell 
V.  State,  1  Tex.  App.  195. 

3.  This  homicide  occurred  on  May  24th.  The  state,  over 
defendant's  objection,  was  permitted  to  prove  that  an  affidavit 
was  prepared  on  May  23d,  and  filed  on  May  25th,  charging 
defendant  with  the  oflense  of  slander;  that  the  acting  chief  of 
police  was  informed  of  that  fact;  that  he  instructed  the  police 
force  to  arrest  defendant;  that,  in  obedience  to  this  order,  he 
was  arrested,  and  this  constituted  the  only  authority  for  his 
arrest.  This  testimony  was  objected  to,  because  irrelevant 
and  incompetent.  The  effect  of  this  testimony  was  to  show 
the  arrest  without  warrant,  and  thus  it  tended  to  maintain 
the  defensive  theory  of  illegal  arrest,  and  for  this  purpose  was 
legitimate,  and  did  not,  because  ofiFered  by  the  prosecution,  be- 
come incompetent. 

636  4  The  affidavit  charging  defendant  with  the  offense 
of  slander  was  also  admitted  in  evidence.  The  slander 
charged  imputed  to  the  female  mentioned  a  want  of  chastity 
of  a  most  revolting  nature.  The  contents  were  hardly  ger- 
mane to  any  issue  in  the  case,  in  the  absence  of  evidence 
bringing  home  knowledge  to  defendant  of  the  existence  of  the 
affidavit,  and  we  are  not  prepared  to  say  that  it  may  not  have 
prejudiced  defendant  in  the  minds  of  the  jury.  The  court, 
however,  subsequently  withdrew  the  affidavit  from  the  con- 
sideration of  the  jury,  and  instructed  them  verbally,  as  well 
as  in  writing,  to  disregard  it  as  evidence  in  the  case. 

The  effect  of  withdrawing  and  excluding  testimony  errone- 
ously admitted,  which  was  or  may  have  been  prejudicial  in 
its  nature  and  tendency,  has  been  the  subject  of  much  dis- 
cussion in  the  courts,  and  the  decisions  are  not  harmonious 
upon  the  question.  The  weight  of  authority,  however,  seems 
to  be  that  such  withdrawal  cures  the  error,  and  such  has  been 
the  opinion  entertained  by  this  court:  Sutton  v.  State,  2  Tex. 
App.  342;  Marshall  v.  State,  6  Tex.  App.  273;  Phillips  v.  Statej 
22  Tex.  App.  139;  Nalley  v.  State,  28  Tex.  App.  387.    See,  also, 
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State  V.  TowleTf  13  R.  I.  661;  Thompson  on  Trials,  sees.  715, 
722,  723,  and  notes. 

In  Sutton  V.  State,  2  Tex.  App.  342,  it  was  said:  "  But  con- 
ceding the  court  erred  in  admitting  this  testimony,  the  error, 
if  in  fact  any  was  committed,  was  corrected  by  the  court 
afterwards  withdrawing  it  from  the  consideration  of  the  jury." 
This  ruling  has  been  approved  in  subsequent  cases,  and  the 
doctrine  uniformly  upheld,  that  when  improper  evidence  has 
been  admitted  over  objection,  it  is  the  proper  practice,  and 
may  become  the  duty  of  the  court,  to  exclude  or  withdraw  it 
from  the  jury,  and  instruct  them  to  disregard  it  in  finding 
their  verdict.  Authorities  above  cited:  Willson's  Criminal 
Statutes,  sec.  2514. 

To  hold  otherwise  would  be  to  sanction  the  doctrine  that  the 
court  could  not  cure  any  error  into  which  it  may  have  fallen  by 
mistake  or  inadvertence,  and  thus  render  it  helpless  to  rectify 
errors  committed,  and  the  trial  a  mockery  and  a  farce.  We 
cannot  sanction  such  a  doctrine.  It  is  not  intended  here 
to  hold  that  cases  may  not  arise  in  which  the  withdrawal  of 
testimony  would  not  cure  the  error  committed  in  admitting 
same;  for  it  may  occur  that  such  evidence  was  of  such  a 
prejudicial  character  as  to  so  influence  the  jury  against  the 
defendant  that  he  would  be  deprived  of  a  fair  and  impartial 
trial.  We  do  not  think,  however,  this  evidence  of  that  char- 
acter. 

5.  The  state  proved  by  Arnold,  that  about  three  weeks 
prior  to  the  killing,  defendant,  speaking  of  his  previous  arrests 
by  deceased  and  other  policemen,  said  "  that  every  officer  who 
gave  him  bond  or  took  his  recognizance,  it  was  all  right,  and 
he  would  be  there  the  next  morning;  but  if  he  would  not  be 
allowed  to  give  bond,  and  had  a  gun  with  him,  he  would 
®"  be  damned  if  the  fight  did  n't  begin  right  there.  He 
made  similar  statements  to  me  repeatedly  in  the  past  year." 
Objections  were  urged  that  this  testimony  was  irrelevant, 
showed  no  malice  towards  deceased,  and  tended  to  confuse 
and  mislead  the  jury.  Deceased  was  a  policeman,  was  spe- 
cially mentioned  by  defendant  in  connection  with  his  previous 
arrests  and  conditional  threats,  was  connected  with  the  arrest 
of  defendant  just  preceding  the  homicide,  and  was  seeking 
his  arrest  at  the  time  he  was  shot  and  killed.  The  evidence 
was  directly  pertinent  to  the  issue  of  malice  and  motive: 
Campbell  v.  State,  15  Tex.  App.  506;  McKinney  v.  State,  8  Tex. 
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App.  626;  ffuhby  v.  State,  8  Tex.  App.  597;  Willson's  Criminal 
Statutes,  sees.  1043,  1044. 

6.  While  under  arrest,  and  within  fifteen  minutes  after  the 
homicide,  being  informed  of  Brewer's  death,  defendant  told 
some  one  in  the  crowd  near  him  to  "tell  Sam  Miller  to  come 
down  here;  by  God,  I  have  got  my  man!"  It  was  objected 
that  defendant  was  under  arrest,  was  not  cautioned  or  warned, 
and  was  in  fear  of  his  life.  The  testimony  was  res  gestae,  and 
properly  admitted:  Lewis  v.  State,  29  Tex.  App.  201;  25  Am. 
St.  Rep.  720;  Fulcher  v.  State,  28  Tex.  App.  465;  Castillo  v. 
State,  31  Tex.  Cr.  Rep.  145;  ante,  p.  794;  Powers  v.  State,  23 
Tex.  App.  42. 

7.  Error  is  assigned  because  the  court  charged  the  jury  as 
to  the  law  applicable  to  murder  in  the  first  and  second  degrees, 
and  refused  to  confine  their  consideration  of  the  case  to  the 
issues  of  self-defense  and  manslaughter.  In  this  connectiori 
the  evidence  discloses  that  defendant,  about  three  weeks  prioi 
to  the  homicide,  and  on  several  previous  occasions,  alluding 
to  his  "  many  arrests,"  said  that  deceased  and  other  police- 
men had  given  him  bail,  but  if,  upon  future  arrests,  they 
shouldrefuse  to  take  his  bond  or  recognizance,  he  would  have 
his  pistol,  and  "he  would  be  damned  if  a  fight  did  not  com- 
mence, and  he  would  never  be  carried  to  the  jail  alive."  When 
arrested  at  the  railroad  depot,  shortly  before  the  homicide,  he 
assented  and  willingly  accompanied  the  ofiicers  to  Lacy's 
ealoon,  on  the  opposite  side  of  the  street.  Deceased  partici- 
pated in  this  arrest,  but  did  not  accompany  the  parties  to  the 
saloon,  and  was  not  further  connected  with  his  detention. 
While  in  the  saloon,  Beard,  one  of  the  policemen  making  the 
arrest,  having  telephoned  for  the  patrol  wagon,  refused  de- 
fendant's request  for  bail  because  he  "did  not  know  exactly 
what  the  charge  against  him  was,  and  Ed  Cornwell  (chief  of 
police)  had  told  him  to  bring  him  to  the  police  station,"  and 
also  said  to  defendant,  "  Go  and  see  Ed,  and  it  will  be  all 
right." 

Anticipating  no  trouble.  Beard  left  the  defendant  in  the 
saloon,  in  the  custody  of  another  policeman,  Brandenberg, 
who,  upon  two  similar  requests,  refused  to  release  defendant 
on  bond.  Upon  the  last  refusal,  and  while  Brandenberg  was 
engaged  in  conversation  with  another  party,  defendant  drew 
his  pistol,  leveled  it  at  the  oflScer's  face,  remarking,  as  he 
did  so,  "  By  God,  here's  my  bond!"  or  "  By  God,  I  will  have 
bondl"  •'*  and  jumped  or  backed  out  of  one  door  as  the  offi- 
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cer  went  out  of  another.  Just  as  they  emerged  from  the  doors 
defendant  shot  at  Brandenberg,  who  then  drew  hie  pistol. 
Defendant  began  retreating  and  firing,  and  as  he  fired  the 
third  shot,  Brandenberg  fired  at  him.  After  the  firing  began, 
deceased,  who  was  standing  some  distance  away,  started  in 
pursuit  of  defendant  for  the  purpose  of  arresting  him,  and  a& 
he  approached,  defendant  turned  upon,  and,  supporting  his 
right  arm  with  his  left,  fired  at  and  killed  him.  He  then 
continued  to  retreat  and  shoot  at  Brandenberg  until  his  pistol 
was  entirely  discharged.  In  a  few  moments  he  was  arrested, 
and  from  him  was  taken  a  pistol  and  twenty-two  cartridges, 
with  six  of  which  he  was  seeking  to  reload  his  pistol.  De- 
ceased's pistol  was  discharged  as  he  fell  or  was  falling,  and 
the  evidence  is  conflicting  as  to  whether  he  fired  at  defendant 
prior  to  being  shot.  Shortly  after  his  arrest,  upon  being  in- 
formed of  Brewer's  death,  defendant  said  to  a  bystander, 
''  Tell  Sam  Miller  to  come  down  here;  by  God,  I  have  got  my 
manl"  Sam  Miller  and  defendant  are  brothers.  The  eve- 
ning train  had  just  arrived,  and  was  at  the  depot.  The  street 
was  filled  with  people,  and  the  firing  occurred  near  the  depot, 
one  ball  striking  the  engine. 

Where  a  party  is  illegally  detained  he  may,  in  a  proper 
manner,  regain  his  liberty,  and  a  killing  under  such  circum- 
stances may  be  reduced  to  manslaughter  or  self-defense.  But 
if  the  killing  be  for  any  other  cause,  as  ill-will  or  malice,  it 
will  be  murder;  or  if  more  force  than  necessary  be  used,  or  a 
deadly  weapon  be  resorted  to  unnecessarily,  in  the  first  in- 
stance, by  the  arresting  party,  this  would  constitute  him  the 
aggressor:  Code  Crim.  Proc,  arts.  83,  84;  Stockton  v.  State,  25 
Tex.  776.  If  his  intention  was  to  kill,  or  do  serious  bodily 
harm,  the  killing  would  be  upon  express  malice.  He  is  not 
required  to  submit  to  illegal  arrest,  but  may  demand  the  war- 
rant or  proper  authority,  and  in  its  absence  repel  force  by 
force,  provided  the  force  does  not  exceed  prevention  and  de- 
fense. Such  force,  however,  cannot  be  disproportionate  to  the 
injury.  The  right  to  repel  force  by  force  continues  until  the 
person  attempting  the  illegal  arrest  presses  forward  with  such 
violence  that  the  person  defending  is  obliged  to  choose  be- 
tween three  things:  to  retreat,  to  surrender,  or  the  death  of 
his  adversary.  If  the  force  used  be  disproportionate  to  the 
injury  about  to  be  inflicted,  self-defense  is- eliminated;  and  if 
it  be  attributed  to  any  other  cause  than  resistance  to  the  ille- 
gal arrest,  such  arrest  cannot  be  looked  to  as  a  mitigating 
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circumstance.  It  has  been  said  that  "in  such  cases  it  va&j 
he  well  deserving  of  consideration  whether  the  first  inquiry 
ought  not  to  be  whether  the  act  done  was  caused  by  illegal 
apprehension.  If  the  act  done  arose  from  other  causes,  and 
had  no  reference  to  the  illegal  arrest — as  if  it  arose  from 
previous  ill-will — it  would  seem  that  the  illegality  of  the  ar- 
rest ought  not  to  be  taken  into  consideration,  because  it  was 
not  the  cause  of  the  act,  and  therefore  could  not  be  truly  said 
to  have  offered  any  provocation  for  it":  1  Am.  &  *'•  Eng. 
Eiicy.  of  Law,  573,  and  notes.  See,  also,  Ex  parte  Sherwood, 
29  Tex.  App.  334;  Miller  y.  State,  Tex.  Grim.  App.,  Jan.  21, 
1893. 

The  question  at  last  is,  what  cause,  reason,  or  motive  actu- 
ated the  defendant  in  committing  the  homicide?  It  is  the 
settled  law  of  this  state,  that  in  arriving  at  a  correct  con- 
clusion in  homicide  cases,  the  killing  should  be  viewed  from 
the  defendant'^  standpoint;  that  is,  to  ascertain  as  nearly  as 
possible,  from  the  evidence,  the  reasons  and  motives  which 
moved  or  induced  the  accused  to  do  the  killing.  It  has  been 
held,  that  an  unlawful  arrest  is  esteemed,  in  law,  a  great 
provocation.  If  it  be  conceded  that  such  provocation  consti- 
tutes "  adequate  cause,"  under  our  statute,  then,  in  order  to 
reduce  the  killing  to  manslaughter,  "sudden  passion"  must 
have  existed  in  the  mind  of  the  slayer  at  the  time  of  the 
homicide;  otherwise,  the  killing  would  be  murder:  Mnssie  v. 
State,  30  Tex.  App.  64;  Ex  Parte  Jones,  31  Tex.  Cr.  Rep.  422; 
Ex  Parte  Sherwood,  29  Tex.  App.  334;  Miller  v.  State,  Tex.  Cr. 
App.,  Jan.  21, 1893.  Such  provocation,  in  the  absence  of  "sud- 
den passion,"  may  become  evidence  of  a  most  cogent  character 
and  force,  showing  malice.  (Same  authorities.)  Again,  if 
there  exists  a  provocation  unknown  to  the  accused  at  the 
time  of  the  homicide,  this  would  not  suffice  to  reduce  the 
killing  below  murder.  There  must  be  a  concurrence  of 
" adequate  cause"  and  "sudden  passion,"  as  defined  by  our 
statute,  to  reduce  a  felonious  homicide  to  the  degree  of  man- 
slaughter. 

As  was  said  by  Judge  Hurt  in  Dyson  v.  State,  14  Tex.  App. 
454:  "  When  the  prisoners  have  been  some  time  in  custody, 
and  the  informality  of  the  warrant  under  which  they  were 
held  was  unknown  to  them,  and  they  deliberately  planned 
and  carried  out  an  attack  which  resulted  in  the  death  of  one 
of  the  officers,  this  was  held  murder,  and  not  manslaughter." 
And  again,  in  Ex  Parte  Sherwood,  29  Tex.  App.  334:  "Be- 
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cause,  without  such  knowledge,  the  provocation  could  have  no 
effect  upon  him  whatever,  and  hence,  without  such  knowledge, 
it  is  absolutely  certain  that  his  passions,  if  any,  were  not 
caused  by  this  provocation."  This  court  has  further  held, 
that  where  a  party,  "expecting  an  attempt  will  be  made  to 
arrest  him  illegally,  deliberately  prepares  arms  for  immediate 
use,  and  calmly  and  deliberately  determines  to  kill  the  per- 
son attempting  the  illegal  arrest,  and  upon  his  appearance 
for  that  purpose  does  kill  him,  such  killing  would  be  upon 
express  malice;  and  to  hold  the  slayer  guilty  upon  express 
malice  would  not  only  be  law,  but  common  sense  and  justice": 
Miller  y.  State,  Tex.  Cr.  App.,  Jan.  1893.  Illegal  or  attempted 
illegal  arrest,  unlawful  restraint  of  liberty,  and  a  wanton,  un- 
necessary, and  unjustifiable  exercise  of  legal  power  in  making 
arrest,  stand  upon  the  same  legal  plane:  Ex  Parte  Sherwood^ 
29  Tex.  App.  334;  Miller  v.  State,  Tex.  Cr.  App.,  Jan.  1893; 
Horrigan  &  Thompson's  Cases  on  Self  defense,  .7 15. 

**•  In  this  case  defendant  had  been  "  many  times"  arrested 
by  deceased  and  other  policemen  of  Dallas,  had  always  sub- 
mitted, because  bail  was  accorded,  and  would  do  so  again 
upon  the  same  conditions,  but  should  this  be  refused,  he  had 
deliberately  resolved,  and  so  notified  the  officer,  to  bring  on 
a  deadly  conflict,  and  one  in  which  his  own  or  the  life  of  the 
officer  was  to  be  sacrificed.  In  this  connection,  and  upon 
this  stated  condition,  the  life  of  deceased  had  been  threatened 
by  defendant;  and  when  the  opportunity  came  he  was  armed, 
and  brought  about  the  conflict.  The  drawing  and  presenting 
his  pistol  was  an  unnecessary  and  an  illegal  act,  and  dis- 
closed his  purpose  to  execute  his  previous  threat.  He  was  in 
no  danger  from  the  officers,  or  any  other  source,  and  could 
have  secured  bail  by  accompanying  the  officers  to  the  police 
station.  Deceased  was  not  connected  with  the  di^iculty  in 
the  saloon,  and  was  seeking  defendant's  arrest  when  shot  and 
killed  by  him.  Defendant  was  violating  the  law  of  the  state 
in  carrying  the  pistol,  presenting  it,  and  shooting  at  Branden- 
berg,  as  well  as  subsequently  firing  it  in  the  street;  and  he 
was  aware  that  it  was  incumbent  upon  deceased,  as  an  officer, 
to  arrest  him  for  these  offenses,  and  a  duty  which  if  left 
unperformed  would  subject  the  officer  to  a  heavy  penalty  and 
a  severe  punishment. 

But  there  seems  to  have  been  another  reason  operating  upon 
defendant's  mind,  inciting  him  to  take  the  life  of  Brewer,  as 
evidenced  by  the  deliberate  manner  of  shooting  him,  as  well 
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as  the  message  sent  his  brother  immediately  after  the  homi- 
cide. That  message  conveys  the  idea  that  deceased  had  been 
the  subject  of  discussion  between  the  brothers;  that  they 
understood  each  other  in  regard  to  defendant's  feelings  and 
intentions  toward  deceased;  and  the  inference  is  strong,  if 
not  conclusive,  that  the  brother  would  know,  without  men- 
tioning his  name,  that  deceased  was  the  "man"  referred  to 
in  the  message.  The  evidence  does  not  sustain  the  position 
that  defendant  knew  he  was  illegally  arrested,  nor  was  that 
matter  ever  referred  to  by  him.  He  voluntarily  and  willingly 
submitted  to  the  arrest,  said  it  was  "  all  right,"  and  at  no 
time  questioned  the  oflBcers'  right  to  make  the  arrest,  nor 
demanded  their  authority  for  doing  so,  but  only  claimed  the 
right  to  give  bond,  and  thus  not  only  recognized  their  right  to 
make  the  arrest,  but  manifested  as  well  his  belief  that  his 
arrest  was  legal.  His  mind  was  unmoved  by  reason  of  the 
arrest.  He  believed  it  legal,  and  willingly  remained  in  cus- 
tody for  ten  or  fifteen  minutes,  and  until  bail  was  refused  the 
third  time;  and,  reviewing  his  acts  in  the  light  of  all  the  facts, 
he  did  so,  waiting  for  the  opportune  moment  to  shoot,  either 
because  he  was  denied  bail  on  the  spot,  at  the  instant,  and 
on  the  terms  fixed  by  himself  (not  because  he  was  refused 
bail  at  all  events),  or  because  there  existed  in  his  mind  a 
purpose  to  kill,  formed  prior  to  the  arrest,  as  indicated  by  the 
facts  anterior  to,  occurring  at  the  time  of,  and  subsequent  to, 
the  homicide.  Being  the  aggressor,  he  brought  on  a  conflict 
in  which  he  knew  or  believed  life  must  be  sacrificed,  ***  and 
from  that  instant  till  the  firing  ceased  his  attitude  iu  the 
difficulty  never  changed. 

Viewing  this  transaction  from  the  defendant's  standpoint, 
as  evinced  by  his  acts  and  declarations,  it  appears  that  he 
had  frequently  been  arrested  by  deceased  and  other  police- 
men; that  he  had  heretofore  been  admitted  to  bail;  that  he 
anticipated  refusal  of  bail,  if  again  arrested;  that  he  threat- 
ened to  be  armed,  and  bring  on  a  combat  with  deadly  weap- 
ons, in  case  he  was  not  permitted  to  give  bond  when  arrested; 
that  the  legality  or  illegality  of  the  anticipated  arrest  had  no 
connection  with  his  threats;  that  he  assented  to  his  arrest 
and  did  not  inquire  the  cause,  or  demand  the  authority  of  the 
ofiicers  making  it;  that  he  deliberately  armed  himself  with  a 
heavy  caliber  pistol,  as  he  had  threatened;  that  he  also  se- 
cured and  carried  about  his  person  twenty-two  extra  car- 
tridges;  that  thus  armed,  he  went  to  the  place  at  which 
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deceased  and  the  other  policemen  were  on  duty  on  the  occa- 
Bion  of  the  hoinicide;  that  he  was  immediately  arrested  by 
the  policemen;  that  he  demanded, and  was  refused, Bail  shortly 
after  his  arrest;  that  he  drew  his  pistol  and  fired  at  Branden- 
berg  when  bail  was  refused;  that  he  turned  from  firing  at 
Brundenberg  and  fired  at  deceased;  that  he  was  deliberate  in 
his  manner  of  shooting  at  and  killing  deceased;  that  he  sent 
the  message:  "Tell  Sam  Miller  to  come  down  here;  by  God, 
T  have  got  my  man  I "  to  his  brother,  just  after  the  homicide; 
that  he  bad  prior  unkind  feelings  and  ill-will  towards  de- 
ceased; and  that  he  was  reckless  and  desperate  of  human 
life  in  his  conduct  throughout  the  difficulty.  The  court, 
therefore,  did  not  err  in  charging  the  law  applicable  to  mur- 
der of  both  degrees,  and  in  refusing  to  confine  and  restrict  the 
deliberations  of  the  jury  to  manslaughter  and  self-defense. 

We  deem  it  unnecessary  to  discuss  the  other  questions  re- 
lating to  the  charge.  Under  the  principles  announced  in  the 
cases  of  Ex  parte  Sherwood,  29  Tex.  App.  334,  and  Miller  v. 
State,  Tex.  Cr.  App.,  Jan.  1893,  above  cited,  we  are  of  opinion 
that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

SiMKiNS,  J.,  concurs.    Hurt,  P.  J.,  dissents. 


Continuance — Abskncb  ov  Witness— Affidavit. — ^To  entitle  •  penon 
to  a  continuance  of  a  trial  on  the  ground  of  absence  of  witneasea  he  must 
satisfy  the  court  that  be  has  been  guilty  of  no  laches  or  neglect  in  attempt- 
ing to  procure  their  attendance:  Hyde  v.  State,  16  Tex.  445;  67  Am.  Dec 
630;  Hensley  v.  Lytle,  6  Tex.  497;  55  Am.  Dec.  741,  and  note;  WaU  v.  StaU^ 
18  Tex.  682;  70  Am.  Dec.  302.  The  continuance  of  a  cause  will  not  be 
granted,  unless  the  party  seeking  it  makes  oath  that  due  diligence  has  been 
used:  Thompson  v.  Mississippi  Marine  etc.  Ins.  Co.,  2  La.  228;  22  Am.  Deo. 
129.  An  affidavit  for  a  continuance  in  Iowa  must  contain,  among  other 
things,  the  facts  showing  due  diligence  to  obtain  the  witness  or  his  testi- 
niony:  State  ▼.  Shupe,  16  Iowa,  36;  85  Am.  Dec.  485.  See  further  on  this 
subject  the  extended  notes  to  Stevenson  t.  Sherwood,  74  Am.  Deo.  146,  where 
the  question  is  thoroughly  discussed. 

Appeal — Effect  of  Withdrawino  Improperly  Admitted  Evidence. — 
If  a  court  instructs  a  jury  to  disregard  evidence  which  has  been  received 
against  objection  and  exception,  the  exception  is  thereby  vitiated,  and  the 
error  in  admitting  the  evidence  is  not  available  on  appeal:  Alabama  eie. 
R.  R.  Co.  V.  Fraxier,  93  Ala.  45;  30  Am.  St.  Rep.  28. 

Homicide— Evidence  of  Malice — Threats. — Evidenceof  a  former  trouble 
and  threats  made  in  connection  therewith  are  admissible  on  the  part  of  the 
proMcntion,  though  the  particulars  of  the  difficulty  are  not:  Stitt  r.  State, 
91  Ala.  10;  24  Am.  St.  Bep.  853,  and  note.  Menaces  may  be  proved  against 
a  person  charged  with  the  murder  of  the  person  menaced:  Dunn  v.  State,  2 
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Ark.  229;  35  Am.  Dec.  64;  Palmer  r.  People,  138  111.  356;  32  Am.  St  Eep. 
146,  and  note.  See,  also,  the  notes  to  People  ▼.  Campbell,  43  Am.  Rep.  262| 
Fields  V.  State,  11  Am.  Rep.  776,  and  Gamer  v.  State,  29  Am.  St.  Rep.  256. 
Homicide— Resistimq  Unlawful  Arrest  as  a  Defense. — A  person  ille* 
gaily  restrained  of  his  liberty  may  not  only  oppose  force  to  force,  bat  oaa 
increase  that  force  to  the  killing  of  his  adversary,  if  necessary,  to  prevent 
the  attempted  wrong,  and  sach  killing  is  reduced  to  manslaughter:  Meuly  y. 
State,  26  Tex.  App.  274;  8  Am.  St.  Rep.  477;  Jone*  *.  State,  26  Tex.  App. 
1 ;  8  Am.  St.  Rep.  454,  and  note.  A  person  may  rightfully  resist  the  at- 
tempt of  another  to  enter  his  house  for  the  purpose  of  illegally  arresting 
him;  and  if  such  resistance  by  lawful  means  results  in  the  death  of  the  assaiU 
ant,  it  is  excusable  homicide;  if  by  unlawful  means,  but  without  malice,  it 
is  manslaughter:  State  v.  Scheele,  57  Conn.  307;  14  Am.  St  Rep.  106,  and 
note  with  the  cases  collected.  See,  also,  the  following  cases  and  the  notes 
thereto:  Commonwealth  v.  Wright,  158  Mass.  149;  35  Am.  St  Bep.  475) 
Palmer  r.  People,  138  111.  366;  32  Am.  St  Rep.  146;  Croom  t.  State,  85  Oa. 
718;  21  Am.  St  Rep.  179,  and  Oreigklom  t.  Commonwealth,  83  K7.  142;  4 
Am.  St  Rep,  143. 
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Thomas'  Administrator  v.  Lewis. 

[89  Yibghoa,  1.] 

Oirr  Causa  Mortis. — ^If  a  man,  then  dangerously  ill,  calls  hia  danglitnv 
laying  to  ber,  "Look  in  my  pockets,  and  bring  me  my  keys,  my  pone, 
and  the  package  of  papers  tied  with  a  string,"  and,  npon  their  being 
brought  by  her,  says:  "I  am  going  to  give  you  these  things  as  yours,** 
also  gives  her  the  keys  to  a  bureau  drawer,  and  tells  her  that  in  it  sh« 
will  find  two  notes,  and  to  take  them  out,  and  that  they  are  hers,  and, 
taking  out  of  his  purse  some  keys,  says,  "  Here  are  my  keys  to  my  saf* 
and  a  box  I  have  in  the  vault  at  the  bank;  whatever  yon  find  in  th» 
safe  and  the  vault  at  the  bank  yon  may  have  as  yours,  and  do 
not  let  anyone  get  those  keys  away  from  yon  by  any  pretense,"  and 
also  taking  the  package  of  papers  tied  with  a  string,  says,  "In  thia 
package  you  will  find  my  bank  book.  Whatever  it  calls  for  is  yours, 
and  in  the  package  you  will  also  find  some  notes;  you  can  have  then» 
also,"  and  on  the  next  day,  on  finding  that  she  did  not  put  the  thing* 
where  he  told  her,  he  made  her  bring  them  into  his  presence,  and  ex* 
plained  to  her  their  importance,  and  the  importance  of  her  doing  with 
them  as  he  had  directed,  and  again  said,  "  They  are  yours,  and  you 
will  have  to  take  care  of  them,"  and  calling  a  person  present,  said  ta 
ber,  "  Fanny,  you  see  me  give  Bettie  these  things,"  this  is  a  good  gift 
causa  mortis  of  the  property  to  the  daughter  Bettie,  excepting  the  money 
represented  by  the  bank  book,  and  includes,  with  this  exception,  all  th» 
notes,  bonds,  and  choses  in  action  either  then  present,  or  contained  in 
the  safe  or  box  referred  to  by  the  donor. 

EviDENCB. — Thb  Declaration  or  an  Alleokd  Doneb  aw  a  Girr  Causa 
Mortis,  made  while  the  donor  is  still  alive,  to  the  effect  that  the  gift 
had  been  made  by  him  to  her,  is  admissible  in  evidence  in  her  faror  to 
rebut  other  testimony  tending  to  prove  that  at  a  later  day  ahe  did  not 
claim  the  making  of  such  gift 

A  Gift  Causa  Moktis  Mat  Be  o»  Ant  Amovnt  or  Property,  and  is  not 
required  to  be  made  in  the  presence  of  any  stated  number  of  witnesses. 

Ik  Cask  of  a  Gift  Causa  Mortis,  a  Delivery,  while  essential,  may  be 
either  actual  or  coustructive.     A  constructive  delivery  is  always  suffi* 
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cient  when  manual  delivery  is  either  impracticable  or  inconvenient. 
The  delivery  of  keys  of  a  safe  or  box  is  sufBcient  constructive  delivery 
of  possession  of  its  contents,  though  another  person  has  a  duplicate 
Bet  of  keys  thereto. 

Gifts  Causa  Mortis. — The  fact  that  the  donor,  in  making  the  gift,  tells  the 
donee  that  the  property  is  to  be  hers  in  case  of  his  death  does  not  make 
the  gift  testamentary  and  invalid  because  not  executed  in  the  form  es* 
eential  to  a  will. 

Ours  Causa  Moktis. — Thb  Statutb  ov  Virginia  providing  that  if  the 
donor  and  the  donee  reside  together  at  the  time  of  the  gift,  the  posses* 
sion  of  the  latter  at  their  place  of  residence  is  not  a  sufficient  possession 
to  support  the  gift,  does  not  apply  to  gifts  causa  mortis. 

A  Girr  Causa  Mortis  of  a  Bank  Book  showing  the  amount  on  deposit 
by  the  donor  is  not  a  sufficient  gift  of  the  fund  so  deposited. 

Suit  by  Bettie  Thomas  Lewis  and  her  husband  against 
W.  R.  Quarles  and  Mann  S.  Quarles,  curators  of  the  estate  of 
William  R.  Thomas,  deceased,  and  Legh  R.  Page,  adminis- 
trator of  such  estate,  to  recover  the  entire  personal  property 
of  the  estate.  The  claim  of  the  complainants  was  founded 
upon  an  alleged  gift  causa  mortis.  The  chancery  court  of  the 
city  of  Richmond,  before  which  the  suit  was  tried,  gave  its 
decree  in  favor  of  the  complainants,  except  as  to  the  sum  of 
eighteen  thousand  dollars,  money  on  deposit  in  the  Planters' 
National  Bank.     The  administrator  appealed. 

W.  R.  Staples,  B.  B.  Munford,  M.  M,  Gilliam,  and  G.  W. 
Hansbrough,  for  the  appellant. 

Edmund  Waddill,  Jr.,  Christian  and  Christian,  Edgar  AllaUf 
W.  W.  Gordon^  and  E.  C.  Burks,  for  the  appellees. 

'•  Fauntleroy,  J.  The  petition  of  Legh  R.  Page,  admin- 
istrator of  William  A.  Thomas,  deceased,  represents  that  on 
the  4th  of  January,  1889,  the  said  William  A.  Thomas  died 
intestate,  leaving  an  estate  valued  at  some  two  hundred  and 
twenty-five  thousand  dollars  of  which  some  twenty  thousand 
dollars  was  realty,  eighteen  thousand  dollars  on  deposit  in 
the  Planters'  National  Bank  of  Richmond,  and  the  balance 
represented  by  bonds,  stocks,  choses  in  action,  and  gold  coin, 
deposited  in  a  rented  box  in  the  vaults  of  the  said  bank. 
That  on  the  fourteenth  day  of  January,  1889,  the  county  court 
of  Henrico  county,  on  the  motion  of  the  heirs  at  law  of  the  said 
decedent,  appointed  William  R.  Quarles,  and  Mann  S.  Quarles 
curators  of  the  said  estate,  who  immediately  qualified  as  such, 
by  giving  bond  in  the  penalty  of  three  hundred  thousand  dol- 
lars, and  entered  upon  the  discharge  of  their  duties.  That 
on  the  twenty-ninth  day  of  January,  1889,  Bettie  Lewis,  along 
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with  her  husband,  filed  her  bill  in  the  chancery  court  of  the 
city  of  Richmond  against  the  aforesaid  curators,  in  which  she 
asserted  that  said  William  A.  Thomas,  deceased,  during  his 
last  illness,  by  gift  causa  mortis,  gave  her  the  keys  to  the  tin 
box  in  the  vault  of  the  Planters'  National  Bank  above  de- 
scribed, and  with  them  all  the  property  contained  therein; 
that  he  gave  her  the  pass  book,  showing  the  status  of  his  ac- 
count with  said  Planters'  **  Bank  for  money  placed  on  de- 
posit therein,  and  with  it  gave  to  her  the  balance  on  deposit 
to  his  credit  in  said  bank,  amounting,  as  aforesaid,  to  some 
eighteen  thousand  dollars;  and  that  he  also  gave  to  her  sev- 
eral negotiable  notes,  aggregating  less  than  one  thousand  dol- 
lars, which  he  had  with  him  at  his  residence  at  the  time  of 
his  last  illness.  That  to  this  bill  the  curators  filed  their  joint 
demurrer  and  answer,  denying  the  claim  asserted  by  said 
Bettie  Lewis;  denying  that  said  Thomas  had  attempted  dur- 
ing his  last  illness  to  make  a  gift  to  the  plaintiff  of  said  prop- 
erty, and  insisting  that  actual  possession  of  the  several 
subjects  of  this  pretended  donation  had  never  come  to  or  re- 
mained with  the  plaintiff;  and  that  no  possession,  either  ac- 
tual or  constructive,  by  her,  at  the  joint  residence  of  the  donor 
and  donee  could  render  valid  the  alleged  gift,  the  same  not 
being  evidenced.by  deed  or  will.  That  on  the  nineteenth  day 
of  February,  1889,  petitioner,  Legh  R.  Page  was  appointed 
administrator  of  the  estate  of  said  William  A.  Thomas,  de- 
ceased, by  the  county  court  of  Henrico  county;  and  as  such 
he  filed  his  answer  to  the  bill  of  said  Bettie  Lewis. 

Before  the  assets  in  the  hands  of  the  curators  aforesaid 
could  be  turned  over  to  petitioner,  the  chancery  court  of  the 
city  of  Richmond,  on  the  motion  of  Bettie  Lewis,  appointed 
N.  W.  Bowe  and  J.  A.  Coke  receivers  to  take  charge  of  and 
liold  all  of  the  aforesaid  assets,  pending  a  decision  of  the 
•questions  raised  by  the  suit  aforesaid.  After  the  appointment 
of  the  aforesaid  receivers,  depositions  were  taken  by  both 
plaintiff  and  defendants,  and  the  case  made  ready  for  a  hear* 
ing  at  the  June  term,  1890,  of  the  chancery  court.  The  cause 
was  argued  elaborately  and  exhaustively  before  the  Hon.  E. 
H.  Fitzhugh,  the  judge  of  the  said  court.  No  decree  was, 
however,  rendered  by  him,  he  having  unexpectedly  and  sud- 
denly died  before  the  next  term  of  his  court.  The  Hon.  W. 
J.  Leake,  having  been  appointed  his  successor,  the  cause  was 
again  argued  at  great  length  before  him,  and  on  the  eighth 
*®  day  of  January,  1891,  a  decree  was  pronounced  by  him. 
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sustaining  the  claim  of  the  said  Bettie  Lewis  (as  preferred  in 
her  bill)  to  all  the  personal  estate  of  the  said  William  A, 
Thomas,  deceased,  except  the  sum  of  eighteen  thousand  dol- 
lars, money  on  deposit  in  the  Planters'  National  Bank,  which 
was  awarded  to  petitioner,  as  administrator  aforesaid.  From 
this  decree  the  case  is  here  on  appeal. 

The  question  raised  in  the  controversy  and  to  be  decided 
by  this  court  is,  what  constitutes  a  valid  gift  mortis  causa; 
and  whether  the  evidence  adduced  by  the  complainant  comes 
up  to  the  law's  requirements  to  establish  such  a  gift  by  the 
decedent,  William  A.  Thomas,  to  the  complainant,  Bettie 
Thomas  Lewis,  by  and  through  the  facts  and  circumstances 
detailed  in  the  bill  and  attested  by  the  proofs? 

It  is  essential  to  a  correct  and  just  estimate  of  the  facts  of 
the  case,  as  disclosed  by  the  record,  that  they  be  viewed  in 
the  light  of  the  history  and  relations  of  the  parties  to  the  con- 
troversy, the  congruities  of  the  case,  and  the  legal  weight  of 
the  testimony. 

Bettie  Thomas  Lewis,  who,  before  her  marriage,  was  Bettie 
Thomas,  is  the  only  living  child  of  the  late  William  A. 
Thomas,  a  wealthy  retired  merchant,  who,  at  the  age  of  sev- 
enty years,  and  enfeebled  by  long  sickness,  departed  this  life, 
intestate,  on  the  fourth  day  of  January,  1889,  at  his  residence 
in  or  near  to  the  city  of  Richmond,  possessed  of  a  large  estate 
of  both  real  and  personal  property,  but  principally  person- 
alty. He  never  married,  but  cohabited  with  a  woman  of  half- 
white  blood,  formerly  his  slave,  in  the  county  of  Pittsylvania, 
Virginia,  by  whom  he  was  the  father  of  two  daughters,  Bet- 
tie, and  an  older  sister,  Fannie,  who  married,  and  died  soon 
after  the  late  civil  war  without  issue  Bettie,  thirty-five 
years  of  age  when  her  father  died,  and  Fannie,  were  always 
recognized  and  acknowledged  by  William  A.  Thomas  as  his 
children;  they  called  him  father,  and  he  called  them  and 
cherished  '*  and  lived  with  them  as  his  children. 

The  death  of  Fannie  was  a  great  grief  to  him;  and  after 
that  event  his  whole  and  devoted  affection  was  centered  upon 
Bettie  as  the  "  daughter  of  his  heart  and  house,"  whom  he 
loved  "passing  well,"  and  from  whom  he  was  never  thereafter 
separated,  except  for  the  two  years  that  he  sent  her  to  a 
boarding-school.  Soon  after  the  termination  of  the  late  war 
he  removed  to  Richmond  to  engage  in  business,  and  he  pur- 
chased a  small  farm  just  outside  the  city  limits  for  a  home 
for  himself  and  Bettie,  and  there  they  lived  together  for  more 
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than  twenty  years,  she  presiding  at  his  table  and  over  hi» 
household  affairs,  and  ministering  to  him  in  sickness  and  in 
health,  nursing  and  caring  for  him  with  the  constant  assidu- 
ities of  a  devoted  and  dutiful  daughter,  and  he  providing  for 
her  comfort  and  pleasure  in  every  conceivable  form  that  lav- 
ish parental  love  and  large  means  could  suggest.  He  built 
the  house  in  which  they  lived  for  her;  and  according  to  her 
directions,  he  planned  and  furnished  it.  He  occupied  a  room 
intercommunicating  with  Bettie's;  and  during  his  long  and 
languishing  age,  enfeebled  by  sickness  and  suffering,  he  pre- 
ferred and  tolerated  no  ministry  but  hers  to  his  wants  and 
his  weariness.  He  provided  for  her  an  intelligent,  agreeable 
female  living  companion  in  his  house  until  her  marriage  to 
John  H.  Lewis;  and  for  many  years  previous  and  up  to  his 
death,  Fannie  Coles,  an  educatet'  intellectual  woman — the 
natural  and  recognized  daughter  of  the  late  John  S.  Coles,  of 
Albemarle  county — was  her  household  companion,  friend,  and 
room-mate.  He  urged  Bettie  to  make  a  trip  to  Europe  with 
him;  and  for  eight  or  ten  summers  next  before  his  death  h& 
visited  Saratoga  Springs,  taking  with  him  Bettie  and  Fannie 
Coles,  and  there,  as  at  his  own  home,  sitting  and  eating  with 
them  at  the  same  table.  For  Bettie's  mother  he  provided  a 
home,  where  for  a  long  time  she  lived;  but  this  he  sold,  and 
at  the  time  of  his  death  she  lived  at  his  house  with  Bettie, 
though  the  proof  in  the  *•  record  is  that  he  did  not,  of  late 
years  of  his  life,  cohabit  with  her.  William  A.  Thomas  is 
represented,  by  the  witnesses  of  the  appellants,  as  a  man 
honest,  just,  close  to  his  interests,  unusually  prudent,  and  of 
fine  business  capacity,  simple  and  frugal  in  his  habits.  He 
is  described  by  the  witness,  Dr.  H.  McGuire,  who  was  his  at- 
tending physician,  chosen  friend,  and  adviser,  as  "  a  peculiar 
character,  anyhow.  I  think,  too,  he  had  some  little  super- 
stition about  making  his  will.  I  think  it  was  a  dislike  that 
belongs  to  a  great  many  men  to  provide  for  death  in  any  way." 
This  "peculiar  character,  anyhow,"  cut  ofif  from  social  inter- 
course by  the  kind  and  circumstance  of  his  household  affini- 
ties, lived,  insulated  in  his  own  home,  almost  absolutely 
without  social  recognition  or  intercourse.  He  had  a  few  busi- 
ness friends,  and  no  enemies.  He  had  no  relations  of  legal 
blood,  except  some  collateral  kindred  who  had  never  visited 
him  in  health  or  in  sickness,  and  whom  he  knew  of  only  by 
the  importunity  of  occasional  begging  letters,  of  which  he 
complained  as  an  annoyance,  saying:  "Here  is  a  begging  let- 
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ter.  The  only  use  my  relatives  have  for  me  is  to  get  all  out 
of  me  they  can;  but  if  they  expect  to  get  wliat  I  have  when  I 
die  they  will  be  mistaken."  Dr.  McGuire  says:  "  From  some 
things  he  said  to  me,  I  don't  know  what,  I  had  an  idea  that 
he  did  not  like  his  relatives,  for  I  sometimes  used  these  facts 
in  urging  him  to  make  his  will." 

Mr.  A.  Judson  Watkins,  an  adverse  witness  (whose  acts 
and  animus,  bearing  upon  this  contest  over  William  A. 
Thomas'  dying  dispositions,  will  be  the  subject  of  analysis 
further  on  in  this  opinion),  says:  "I  had  a  conversation  with 
him  (Mr.  Thomas)  on  Wednesday  evening  (he  died  on  Fri- 
day), which  was  the  last  I  had,  of  about  an  hour's  duration. 
I  had  frequently  talked  with  him,  and  persuaded  him,  with 
all  the  power  that  was  in  me,  not  to  neglect  further  providing 
for  Bettie  if  he  so  intended."  ....  "He  did  refer  to  Mr.  Hax- 
all's  will,  and  I  think  he  said,  in  course  of  conversation,  ** 
that  he  was  very  feeble,  and  that  he  wanted  to  see  me  especi- 
ally in  regard  to  making  some  monied  arrangement.  And, 
furthermore,  I  think  I  remarked  to  him:  'If  you  were  to  die 
without  a  will  the  lawyers  and  others  [what  others?]  will  get 
the  most  you  have.'  He  followed  me  to  the  door  and  said  to 
rae:  'I  am  going  to  make  everything  all  right.'"  He  did  die, 
forty-eight  hours  after  that  interview,  without  a  will;  and 
whatever  may  be  the  ultimate  issue  of  the  contest  made  by 
*'  the  others"  over  William  A.  Thomas'  large  estate,  the  event 
will  fully  verify  the  other  branch  of  Mr.  Watkins'  warning 
prediction. 

Mrs.  Sarah  Phillips,  a  neighbor  who  lived  the  length  of  two 
city  squares,  and  for  twenty-one  or  twenty-two  years,  near 
Mr.  Thomas,  and  who  had  been  employed  by  him  to  teach 
his  daughter,  Bettie,  and  who  says  that  she  saw  a  great  deal 
of  both  of  them,  often  and  intimately,  says:  "I  never  heard 
him  refer  to  his  relations  but  once.  He  said  that  he  had 
lately  gotten  a  letter  from  one  of  them;  that  he  knew,  from 
the  style  it  was  written  in,  what  he  wanted,  and  that  was 
money;  that  he  never  answered  that  letter,  but  rather  shoved 
it  off  in  the  waste-basket;  that  he  (Thomas)  had  had  to  look 
out  for  himself  since  he  was  very  young,  and  that  others  might 
do  the  same." 

Mrs.  Mary  F.  Boyd,  a  near  neighbor  and  intimate  of  Mr. 
Thomas  and  his  family  for  fifteen  years  before  his  death,  whose 
husband,  as  a  merchant,  had  business  and  personal  relations 
^ith  him,  says:  "I  heard  Mr.  Thomas  say,  conversing  with 
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her  husband  about  the  property,  *  Oh,  William  1  I  have  bought 
all  my  relatives  oflf.'  " 

Mr.  Stephen  B.  Hughes,  the  most  intimate  and  trusted 
friend  of  Mr.  Thomas,  says:  "I  have  known  Mr.  Thoma» 
since  1850.  We  lived  together  in  the  same  store  for  many 
years,  occupied  the  same  room  together,  and  were  partners  in 
business  for  about  three  years.  And  these  friendly  relations 
**  continued  up  to  the  time  of  his  death."  This  witness  with 
very  much  other  testimony  equally  important  in  its  bearing 
upon  the  relations  and  affection  existing  between  Mr.  Thomas 
and  his  daughter  Bettie,  says  they  were  "  of  the  most  affec- 
tionate nature — that  of  father  and  daughter.  I  have  been 
present  when  Mr.  Thomas  was  sick,  and  I  have  seen  for  my- 
self. When  Thomas  was  sick  he  usually  sent  for  ma.  I 
was,  several  years  ago,  sent  for  to  see  Mr.  Thomas.  I  found 
Thomas,  as  I  thought,  quite  sick,  and  I  asked  Thomas  to  al- 
low me  to  send  him  a  trained  nurse,  and  he  said  'No';  that 
he  preferred  Bettie  to  anybody  else.  It  was  during  that  sick- 
ness that  Thomas  first  told  me  that  Bettie  was  his  daughter. 
It  was  during  that  spell  of  sickness  that  Thomas  told  me,  at 
his  death,  Bettie  Lewis  would  be  amply  provided  for.  Some 
three  or  four  summers  ago,  when  Mr.  Thomas  was  making 
his  arrangements  to  go  to  Saratoga,  I  told  him  that  I  did  not 
think  he  ought  to  venture  so  far  from  home,  as  feeble  as  he 
was,  without  having  some  one  to  care  for  him  that  he  could 
rely  on;  and  he  told  me  that  he  was  going  to  take  Bettie  with 
him;  that  he  would  rely  on  her  sooner  than  anyone  else. 
During  his  last  spell  of  sickness  Mr.  Thomas  frequently  told 
me  of  her  kindness  and  attention,  and  believed,  but  for  her,, 
he  would  not  have  lived  to  have  gotten  back  from  Saratoga. 
Mr.  Thomas  told  me  that  he  was  very  feeble;  his  appetite  was 
poor,  and  he  would  rather  be  there  with  Bettie,  because  she 
knew  better  how  to  care  for  him  than  anyone  else.  He  got 
me  to  go  and  buy  a  trunk  for  her,  and  had  her  name  marked 
on  it." 

After  stating  that  he  had  heard  Mr.  Thomas  speak  more 
than  once,  of  his  intention  to  provide  amply  for  Bettie  at  his 
death,  he  said:  "  She  was  the  only  one  I  ever  heard  him  say 
he  was  going  to  make  provision  for.  Thomas  used  to  get  his 
mail  at  our  store,  and  I  have  heard  Thomas  remark,  '  Here's 
a  begging  letter,'  or  'Another  begging  letter,'  and  the  only  ** 
use  his  relations  had  for  him  was  to  get  all  out  of  him  they^ 
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could;  but  if  they  expected  to  get  what  he  had  when  he  died 
that  they  would  be  mistaken." 

Fannie  Coles,  who  was  the  beflrooin  companion  of  his 
daughter  Bettie,  and  an  inmate  of  his  home  and  confidence 
for  many  years  previous  and  up  to  his  death,  says  that  she 
never  knew  any  of  his  relatives  to  be  at  his  house,  but  did 
remember  his  handing  to  Bettie  a  begging  letter,  which  he 
thought  he  had  put  in  the  waste-basket  at  Drewry's,  but 
afterwards  found  a  part  of  it  in  his  pocket.  She  also  remem- 
bered another  begging  letter  (Exhibit  "A"),  as  to  which  she 
says:  "  I  have  heard  Mr.  Thomas  tell  Bettie  about  this  letter, 
and  he  took  it  and  gave  it  to  her,  and  told  her  he  had  noth- 
ing to  send  them,  and  that  he  had  given  them  all  he  expected 
to  give  them  long  years  ago.  And  she  said:  'Don't  be  so 
hard  on  the  poor  thing  I '  And  he  said  to  her:  '  Bettie,  if  I 
left  you  alone,  you  and  I  would  both  go  to  the  poorhouse  to- 
gether, because  there  is  no  end  to  your  giving,  and  I  am  not 
going  to  give  them  a  cent.' " 

There  is  in  the  record  very  much  more  testimony,  equally 
strong,  explicit,  unirapeached,  and  uncontradicted,  attesting 
the  lifelong,  avowed,  and  unwavering  solicitude  and  purpose 
of  this  isolated  old  man  to  nourish  tenderly  while  he  lived, 
and  to  provide  for  amply  at  his  death,  his  devoted  and  faith- 
ful  daughter  Bettie — the  only  light  of  his  long  life,  and  the 
only  love  which  quickened  the  emotions  of  his  introverted 
and  self-centered  soul. 

There  is  no  particle  of  evidence — and  none  could  be  adduced 
by  the  appellants,  aided  by  the  direction  of  able,  accomplished, 
and  assiduous  counsel,  and  prompted  by  the  large  stake  of 
the  controversy — to  prove  that  William  A.  Thomas  ever  de- 
clared or  intimated  an  intention  to  provide  for  any  of  his 
collateral  kindred  at  all;  much  less  to  allow  them  to  take 
and  enjoy  the  acquisitions  of  his  long  life  of  industry,  thrift, 
frugality,  **  and  self-denial.  But,  while  we  are  asked  to 
deny  judicial  credence  to  the  clearest,  the  most  consistent 
and  convincing  testimony  that  this  dying  and  devoted  father 
did  give,  with  all  due  and  legal  solemnities,  the  larger  portion 
— not  all — of  his  property  to  his  only  child  and  darling  daugh- 
ter, we  are  deliberately  invoked  to  infer  (without  the  slightest 
evidence  to  warrant  the  deduction,  and  in  disregard  of  full, 
incontrovertible  proof  to  the  contrary)  that  it  was  William  A. 
Thomas'  dying  design  to  leave  his  beloved  only  child  in  des- 
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titution  and  disappointed  helplessness;  and  to  involve,  by 
the  statute  of  distributions,  his  whole  estate  upon  collateral 
kindred  with  whom  he  had  no  intercourse,  and  for  whom  he 
cared  nothing — strangers,  absolutely,  to  his  heart  and  his 
home.  And  the  only  inducement  urged  for  this  illogical  and 
unwarranted  inference  is  the  circumstance  that  Mr.  Thomas 
had  the  portrait  of  B.  F.  Gravely,  who  had  married  Mr. 
Thomas'  cousin;  and  that  in  a  letter  of  condolence,  dated 
March  2, 1882,  in  reply  to  a  letter  announcing  the  death  of  B.  F. 
Gravely,  he  expressed  kindly  regard,  and  asked  Mr.  Gravely's 
son,  "Can  I  do  anything  for  the  family?"  The  inference  is 
that  he  did  then  give  them  aid;  and  to  this  he  doubtless  had 
reference  when  he  declared  (as  detailed  in  the  evidence  of 
Stephen  B.  Hughes,  Fannie  Coles,  Mrs.  Boyd,  and  sundry 
others)  that  he  had  given  to  them,  long  years  ago,  all  he  in- 
tended ever  to  give  to  them. 

We  have  given  this  unavoidably  long  narrative  of  the  rela- 
tions, circumstances,  congruities,  and  situation  of  the  parties 
to  this  cause  to  show  that  the  avowed  and  constant  object  of 
Mr.  Thomas'  life,  labor,  and  love  was  solicitude  and  provision 
for  his  daughter  Bettie;  and  that  there  is  not  one  scintilla  of 
proof  in  the  record  that,  through  all  the  years  of  his  life,  and 
in  all  the  references  he  ever  made  to  his  intended  disposition 
of  his  property,  he  ever  had  in  his  heart  or  mind  a  purpose  to 
provide  particularly  for  any  other  than  his  cherished  child, 
to  *•  whom  he  was  bound  by  the  strongest  ties  of  nature 
and  affection;  to  whom  he  owed  the  undivided  obligation  of 
a  father;  and  whose  whole  tenor  of  life,  as  shown  by  the 
record  in  this  case,  from  her  birth  to  the  moment  of  his  death, 
was  an  unvarying  demonstration  of  dutiful  devotion  and  filial 
confidence  and  affection.  During  the  long  years  of  his  de- 
clining health  and  "  cold  gradations  of  decay"  there  was  no 
planning  or  plotting  after  property  in  her  heavy  heart;  but, 
reposing  in  childlike  confidence  and  disinterested  trust  in 
the  love  of  her  father,  Dr.  McGuire  says  that  when  repeatedly 
warned  and  advised  by  him  (as  often  he  had  urged  upon  her 
father  on  all  the  occasions  of  his  critical  illness)  that  if  he 
should  die  without  a  will  the  law  would  deprive  her  of  every- 
thing, "  she  always  seemed  rather  indifferent  about  it,  and  was 
always  more  concerned  about  his  health  than  his  money  I " 

The  facturu  of  the  gift  depends  mainly  upon  the  testimony 
of  Fannie  Coles,  detailing  the  circumstances,  actions,  and  ac- 
companying statements  of  Mr.  Thomas  during  the  period  ot 
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impending  dissolution;  and  if  that  testimony  be  credible, 
consistent,  uncontradicted,  and  corroborated  by  concomitant 
circumstance,  it  establishes,  by  legal  and  sufficient  evidence, 
the  gift,  as  a  valid  donation  mortis  causa,  by  William  A. 
Thomas  to  the  claimant,  his  daughter,  Bettie  Lewis.  Her 
testimony  is  very  voluminous,  and  we  will  state  only  so  much 
of  it  as  is  necessary  to  the  conclusion.  She  was  subjected  to 
the  ordeal  of  four  hundred  and  thirty-three  searching  questions 
and  answers,  and  to  a  cross-examination,  of  many  days,  by  a 
powerful  array  of  practiced,  skillful,  able,  and  accomplished 
counsel  for  contestants — a  fiery  furnace  of  trial  and  a  laby- 
rinth of  entanglement,  through  which  she  (nor  any  other 
human  intelligence)  could  not  have  passed  successfully,  with- 
out the  panoply  of  conscious  truth  and  the  thread  of  absolute 
consistency. 

Bettie  Lewis  went  upon  the  witness-stand,  and  offered  to 
undergo  the  same  process;  but  the  appellants  peremptorily 
*•  refused  to  let  her  testify;  when,  well  they  and  their  astute 
counsel  knew  that  if  (as  argued  and  insisted  now)  there  was 
a  collusion  of  untruth  and  fraud  between  Fannie  Coles  and 
her,  all  that  was  necessary  to  catch  and  convict  them  was  to 
let  them  both  testify. 

On  Thursday,  the  third  day  of  January,  1889,  William  A. 
Thomas  was  taken  seriously  ill,  and  he  died  in  the  early 
part  of  the  night  of  Friday — the  next  day.  It  was  during 
that  illness  that  he  made  to  his  daughter,  Bettie,  the  gift 
which  is  the  subject  of  controversy  in  this  case,  and  to  which 
the  chancery  court  of  the  city  of  Richmond,  upon  the  evi- 
dence adduced,  has  solemnly  adjudged  she  is  entitled  by  law. 

The  witness,  Fannie  Coles,  says:  "Mr.  Thomas  called  Bet- 
tie to  his  bedside  and  said:  *  Bettie,  I  am  a  very  sick  man.  I 
do  not  know  what  may  happen.'  And  he  said,  *  Bettie,  look 
into  my  p.'^nts  pocket,  and  bring  me  my  keys,  my  penknives, 
my  two  purses;  and  look  in  the  inside  of  my  vest  pocket  and 
bring  me  a  package  of  papers  tied  with  a  red  string.'  She 
brought  them  to  his  bed  to  him,  and  he  said,  'Bettie,  I  am 
going  to  give  you  these  things  as  yours.'  He  gave  her  the 
keys  to  his  top  bureau  drawer,  and  told  her  that  in  that 
drawer  she  would  find  two  notes  in  a  white  envelope;  to  get 
these  notes  out  of  the  drawer;  that  they  were  hers.  Then  he 
opened  a  small  black  purse,  and  took  out  a  small  package  of 
white  tissue  paper.  Out  of  this  paper  he  took  some  keys,  and 
he  said :  '  Bettie,  here  are  the  keys  to  my  safe  at  Drewry  & 
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Go's  and  to  the  box  I  have  in  the  vault  of  the  bank.'  He 
Bays:  *  At  Drewry  &  Go's,  in  the  safe,  you  will  not  find  any- 
thing of  any  great  value,  but  whatever  you  find  in  that  safe 
you  can  have.  Now,  Bettie,  these  keys  that  I  now  give  you 
that  belong  to  the  box  in  the  vault  at  the  bank  is  where  all 
my  valuables  are.  Whatever  you  find  in  that  box  you  ca» 
have  as  yours;  and  Bettie,  whatever  you  do,  don't  let  anyone 
get  these  keys  away  from  you  on  any  pretense.  Swing  ^'^  on 
to  them  as  you  would  your  life.'  Then  he  took  up  his  pocket- 
book  and  gave  it  to  her,  and  told  her  it  had  no  great  amount 
in  the  pocketbook,  but  that  it  was  hers.  Then  he  took  up 
the  package  of  papers  that  was  tied  with  a  red  string,  and  he 
said:  'Bettie,  in  this  package  you  will  find  my  bank  book^ 
showing  you  how  much  I  have  in  bank;  whatever  it  calls  for 
you  can  have  as  yours,  and  in  this  package  also  you  will  find 
some  notes.  They  will  be  money  for  you;  you  can  have  them 
also.  Bettie,  I  wish  you  to  take  these  papers,  my  purses,  and 
my  knives — I  give  you  these  knives  also — and  put  them  in 
your  trunk.  I  don't  want  you  to  put  them  in  my  bureau,  but 
put  them  between  your  clothes  for  safekeeping,  for,  Bettie,. 
you  will  have  to  take  care  of  these  things  now.  I  have  been 
taking  care  of  them  all  these  years  for  you.' " 

As  to  what  occurred  on  the  afternoon  of  Friday,  the  next 
day,  after  Mr.  Gilliam  left,  the  witness  further  testified:  "I 
went  upstairs  after  seeing  the  gentleman  (Mr.  Gilliam)  out, 
that  Dr.  McGuire  sent  up,  and  knocked  at  Mr.  Thomas'  door- 
Mr.  Thomas  spoke  and  said,  '  Come  in,  Fannie,'  and  said, 
'Take  a  seat.'  I  said,  'No,  sir,  I  thank  you;  I  don't  care 
about  sitting  down.'  He  said, '  Fannie,  take  that  chair  there 
by  the  table.'  I  said,  'No,  sir;  I  don't  care  about  sitting  down.' 
He  said,  *  Take  that  seat,'  and  I  sat  down.  In  a  minute 
or  so  a  servant  knocked  at  the  door  and  said,  'Miss  Bettie> 
I  have  everything  all  ready  for  you  now.'  Bettie  said  ta 
him:  'Father,  won't  you  have  some  lunch  now?  It  is  time 
you  were  eating  something,  as  the  doctor  said  you  must 
eat  all  you  can.'  She  turned  to  me  and  said,  '  Fannie,  go 
downstairs  and  bring  something  nice  up  here  for  father'^ 
lunch.'  He  turned  to  me  and  said,  '  Fannie,  keep  your  seat 
until  I  tell  you  to  go';  and  he  said  to  Bettie,  *I  have  some- 
thing more  important  to  do  than  to  eat,  now.'  Then  he  said 
to  Bettie,  *  Where  are  those  things  I  gave  you  last  night? ' 
and  he  said,  *®  'I  hope  you  have  got  them  where  I  told  you 
to  put  them,  safe  under  lock  and  key.'     Bettie  told  him,  'Yes,. 
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Bir,  she  had;  they  were  safe.*  And  he  asked,  'Where  were 
they?'  and  she  told  him  they  were  safe.  And  he  told  her  to 
go  and  get  them  and  bring  them  to  him.  She  turned  to  get 
them,  and  instead  of  putting  them  in  her  trunk,  where  he  had 
told  her  the  night  before,  she  had  dropped  them  in  his  bureau 
drawer.  And  he  got  very  angry  with  her  for  putting  them  in 
his  bureau  drawer,  and  he  said  to  her,  *  Look  here,  now,  Bet- 
tie,  you  had  better  do  as  I  tell  you  about  these  things  I  have 
given  you,  for  your  very  life  hangs  on  them,  and  the  bread 
you  eat.'  Bettie  brought  the  things  and  laid  them  on  the 
table  in  front  of  him,  and  he  turned  to  her  and  he  said,  *  Bet- 
tie,  where  is  that  white  envelope  with  those  two  notes  in  it; 
get  it  out  of  the  drawer  and  hand  that  here  also.'  Then  he 
asked  her  and  said,  '  Bettie,  where  is  your  trunk  at?*  She 
said,  '  In  my  room,  behind  the  door.*  He  said,  '  Now  Bettie, 
I  want  you  to  do  for  once  in  your  life  just  as  I  tell  you  about 
these  things.'  Then  he  took  the  package  of  papers  with  the 
red  string  round,  untied  it,  and  he  said:  *  Bettie,  I  want  to 
show  these  to  you,  and  show  you  the  importance  of  taking 
care  of  them.*  He  untied  the  envelope  and  took  out  his  bank 
book,  and  he  says:  *  Bettie,  here  is  my  bank  book,  which 
shows  you  exactly  how  much  I  have  in  bank.  I  give  you 
this  book,  and  whatever  it  calls  for  you  will  find  in  the  bank, 
and  you  can  have  the  money.*  Then  he  laid  the  bank  book 
on  the  table  and  took  the  notes  out  of  the  large  envelope,  and 
he  says,  *  Bettie,  here's  some  notes  which  will  be  money  for  you 
also.'  Then  he  picked  up  that  white  envelope  and  said, '  There 
are  two  notes  in  here  which  will  be  money  for  you  also;  I  give 
these  also.'  Then  he  laid  his  hands  on  them  and  said, '  Bettie, 
these  are  yours,  and  you  will  have  to  take  care  of  them.'  Then 
he  picked  up  a  red  pocketbook,  and  he  said,  *  Bettie,  here's  my 
pocketbook;  you  will  find  a  little  change  in  it;  here,  take  it; 
keep  **  it,  and  take  good  care  of  it,'  and  laid  it  with  the  rest  of 
his  papers.  Then  he  picked  up  his  little  black  purse,  and  he 
Bays,  *  Bettie,  what  I  am  going  to  give  you  now  is  of  great  im- 
portance and  very  valuable.'  And  he  undid  this  little  black 
purse  and  took  out  the  keys,  and  said,  '  Bettie,  these  keys  be- 
long to  the  safe  at  Drewry  &  Go's,  and  these  which  I  hold  in 
my  hand,'  he  says,  'belong  to  the  box  which  I  have  in  the 
vault  in  the  bank  where  all  my  valuables  are.*  He  says: 
'  These  keys  open  the  safe  at  Drewry  &  Go's.  You  won't  find 
anything  of  any  great  value  in  this  safe,  but  what  you  find  in 
there  you  can  have;  it  is  yours.*     He  then  handed  her  the 
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keys  of  the  safe,  and  says,  *  Now,  Bettie  these  keys  I  now  give 
you  are  where  all  my  bonds,  deeds,  and  valuable  papers  are.* 
He  said:  *  Bettie,  these  keys  I  want  you  to  swing  on  to  as  you 
would  your  life.  Don't  let  anybody  get  thera  away  from  you 
on  any  pretense.  In  that  box,  Bettie,  in  the  vault,  you  will 
find  everything  valuable  I  possess  in  this  world.  Whatever 
you  find,  Bettie,  you  can  have;  it  is  yours.'  Then  he  handed 
her  those  keys  and  handed  her  the  purse,  and  told  her  to  be 
very  careful  to  wrap  those  keys  up  in  tissue  paper,  as  she 
found  them.  Then  he  gave  her  his  penknives,  and  said  that 
he  set  great  store  by  them,  and  told  her  not  to  give  them 
away  to  anybody,  and  to  be  careful  not  to  let  anybody  steal 
them  from  her.  Then  he  turned  and  tied  these  papers  all 
together.  He  took  the  two  purses  and  slipped  them  to- 
gether between  the  red  string  and  handed  them  to  Bettie; 
and  I  was  sitting  by  the  table,  as  I  first  told  you,  and  he  said 
to  her,  '  Bettie,  I  have  given  you  everything  I  possessed  in 
the  world.'  Then  he  said  to  me,  '  Fannie,  you  see  me  give 
Bettie  these  things?'  I  said,  *  Yes,  sir.'     Then  he  said  to  her, 

•  Bettie,  you  will  have  these  things  to  take  care  of.'     He  said, 

•  Bettie,  I  am  a  sick  man,  and  I  don't  know  what  may  happen 
to  me,  and  I  have  been  taking  care  of  these  things  all  my 
life;  and,  Bettiejyou  know  how  careful  I  am  about  my  papers 
••  and  keys;  now  you  will  have  to  do  the  same.'     He  said, 

•  Now,  Bettie,  I  want  you  to  take  this  package  in  your  room 
and  put  it  in  your  own  trunk;  raise  your  underclothes  up  and 
place  them  between  your  clothes.  Lock  the  trunk  and  bring 
me  the  key  here.  Bettie,  I  want  to  see  if  your  trunk  key  is 
a  good  one.'  He  took  the  two  keys  to  the  trunk  and  looked 
at  them,  and  said,  '  Yes,  Bettie,  they  will  do';  and  he  asked 
her  had  she  strapped  the  trunk?  She  told  him  'No,  she 
locked  it';  and  he  said  to  her,  'Bettie,  are  you  crazy?'  She 
said,  'No;  that  she  thought  locking  the  trunk  was  sufficient'; 
and  he  told  her  it  was  not  sufficient,  and  to  go  back  and  strap 
it  up;  that  he  had  given  her  all  that  he  had  in  the  world, 
and  that  if  she  didn't  take  care  of  it  she  would  wind  up  in  the 
poorhouse.  Then  he  turned  to  me  and  asked  me  again,  and 
said:  *  Now,  Fannie,  you  have  seen  me  give  Bettie  everything 
I  possess  in  the  world.'  Then  he  turned  to  me  and  told  me  I 
could  go,  that  he  was  through  with  me.  And  Bettie  said  to 
me,  '  Fannie,  go  downstairs  to  the  storeroom  and  get  a  bot- 
tle of  that  liquid  bread,  and  take  the  cork  out,  and  bring  me 
a  glassful  up  here  for  father.'     I  got  the  liquid  bread,  carried 
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it  upstairs,  and  handed  it  to  Bettie;  she  handed  it  to  her 
father;  he  took  a  sip  of  it,  and  turned  to  me  and  said  i^ain 
to  me,  'Fannie,  you  see  me  give  Bettie  everything  I  possess 
in  this  world,  didn't  you?'  I  said,  *Yes,  sir;  I  did';  and 
he  turned  to  me  and  said,  *  Fannie,  remember  that,  now,'  and 
I  said,  '  Yes,  sir.'  And  he  told  her  to  take  special  care  of  the 
trunk  keys,  and,  whatever  she  did,  not  to  leave  that  trunk 
open  and  let  anyone  steal  those  things  out  of  there  that  he 
had  given  her;  and  if  she  did,  she  would  go  to  the  poorhouse, 
and  to  keep  her  trunk  keys  on  her  person  day  and  night." 

After  the  conversation  last  detailed  by  the  witness,  Thomas 
became  much  worse  late  on  Friday  evening,  and  Dr.  McGuire 
was  again  sent  for.  He  arrived  at  eight  o'clock  that  night, 
and  **  left  a  little  after  eight.  Thomas  grew  rapidly  worse 
after  the  doctor  left,  and  the  witness,  Fannie  Coles,  testified 
that  Thomas  called  Bettie  and  said  to  her:  "Ohl  Bettie,  I 
am  a  mighty  sick  man — sicker  than  you  have  any  idea 
about';  and  he  says,  'Bettie,  where  are  those  things  I  have 
given  you?'  She  says, 'In  my  trunk,  safe.'  And  he  says, 
'Bettie,  where  are  your  trunk  keys?'  And  she  said  to  him, 
'I  have  got  them  in  my  bosom  here.'  And  he  said,  'That  is 
right,  Bettie;  keep  your  keys  on  your  person.'  And  he  says, 
'Bettie,  make  sure  of  it  again;  I  have  given  you  everything  I 
possess  in  this  world.'  He  says,  'Fannie,  you  hear  me  give 
them  to  Bettie  again,  don't  you?'  I  said,  'Yes,  sir.*  He 
says,  'Now,  Fannie,  remember.'  And  he  said,  'Bettie,  I  am 
sicker  than  ever  I  was  in  my  life.'  And  Bettie  says,  'I  shall 
send  for  the  doctor.'  He  says,  'Oh I  Bettie,  I  don't  think  he 
can  do  much  good.'  Then  he  turned  to  her,  and  he  says, 
'Oh!  Bettie,  remember  now,  I  have  given  you  everything'; 
and  he  turned  over  and  complained  of  a  severe  pain  in  his 
side,  and  in  a  few  minutes  he  was  dead." 

It  is  vehemently  charged  that  the  testimony  of  Fannie 
Coles  as  to  the  factum  of  the  gift  is  false;  that  it  is  the  result 
of  a  conspiracy  with  Bettie  Lewis  to  defraud  the  legal  dis- 
tributees of  William  A.  Thomas;  that  no  such  gift  as  she 
testifies  to  was  ever  made.  The  charge  is  easily  asserted; 
but  law,  logic,  and  a  decent  respect  for  human  nature  all 
require  clear  and  indubitable  proof  to  induce  judicial  credence 
to  such  an  atrocity. 

Why  should  this  witness  not  be  believed?  Why  should  a 
court  of  justice,  in  the  teeth  of  her  clear,  consistent,  convinc- 
ing, and  uncontradicted  testimony,  gratuitously  brand  her  as 
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a  perjured  conspirator  with  Bettie  Tiiomas  Lewis,  without  a 
particle  of  evidence  of  either  an  uncontradicted  or  credible 
witness  or  a  circumstance,  simply  because  William  A.  Thomas, 
a  dying  father,  with  many  years'  infallible  knowledge  of  her 
intelligence  *'  and  integrity,  had  called  upon  her,  with  his 
expiring  breath,  to  witness  and  attest  the  consummation  of 
the  lifelong  solicitude  of  his  heart,  and  his  constantly  de- 
clared purpose  to  provide  amply,  at  his  death,  for  his  cher- 
ished child;  and,  in  a  legal  method,  with  parental  piety, 
shed  his  parting  benefice  and  blessing  on  "  a  duteous  daugh- 
ter's head"?  Her  statements  in  evidence  are  consistent 
throughout.  They  are  natural,  reasonable,  and  most  prob- 
able in  themselves,  while  they  are  corroborated  by  the 
evidence  of  Dr.  McGuire,  Stephen  B.  Hughes,  the  dying 
declaration  of  William  A.  Thomas  himself,  and  by  all  the 
concomitant  circumstances  of  the  res  gestse.  She  is  wholly 
unimpeached  in  any  of  the  ways  known  to  the  law;  and  her 
character  for  truth  is  as  fair  as  that  of  any  other  witness  in 
the  cause.  She  is  the  daughter  of  a  wealthy  farmer  in  Al- 
bemarle county,  and  her  mother  was  a  colored  woman  of 
mixed  blood.  She  resided  with  her  father  in  his  house,  where 
he  employed  white  persons  to  teach  her,  till  she  was  sent,  at 
the  age  of  thirteen  years,  to  the  Normal  High  School  in  Rich- 
mond for  several  years,  when  she  became  a  teacher  in  the 
public  schools  of  Virginia  for  five  years  or  more,  until,  her 
health  failing,  she  became  the  chosen  companion  of  Bettie 
Lewis  in  her  father's  house  for  many  years  previous  and  up 
to  his  death.  She  was  thirty  years  old  when  she  testified, 
and  had  lived  in  Virginia  all  her  life;  and  she  was  subjected 
to  a  protracted  and  pertinacious  cross-examination,  which 
reviewed,  with  microscopic  and  relentless  scrutiny,  her 
whole  life,  and  which  disclosed  no  single  eircurastance 
affecting  her  moral  character,  or  discrediting  her  triple 
armor  of  truth.  No  material  statement  of  fact  made  by 
her  in  her  testimony  is  contradicted  by  any  other  wit- 
ness. It  is  strenuously  asserted  that  she  is  contradicted 
by  Dr.  McGuire;  but  this  is  neither  just  nor  true  in  fact. 
She  says  that  when  she  went  to  Dr.  McGuire's  ofl&ce  on 
Friday  morning  to  let  him  know  (as  he  had  instructed  the 
•'  night  before  should  be  done)  the  condition  of  Mr.  Thomas, 
the  doctor  inquired  of  her  whether  Mr.  Thomas  had  made 
any  will;  that  she  told  him  he  had  not;  that  Mr.  Thomas 
had  given  Bettie  everything  the  night  before;  and  that  Dr. 
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McGuire  replied,  "It  was  not  worth  a  cent."  Dr. McGuiro 
does  not  remember  Fanny's  then  telling  him  about  Thomas 
having  given  his  property  to  Bettie  the  night  before;  but,  he 
says,  "  the  conversation  between  Fannie  and  myself  took 
place  while  a  good  many  patients  were  waiting  to  see  me; 
she  may  have  stated  it,  though  I  am  entirely  unable  to  recall 
it;  my  memory  is  not  very  perfect  about  such  things."  The 
statement  of  Fannie  Coles  is  positive  as  to  what  was  said, 
while  Dr.  McGuire  merely  says  he  does  not  recall  it,  though 
he  admits  that,  for  the  very  suflficient  reasons  he  gives,  her 
statement  may  be  true.  But  it  is  made  obviously  and 
undoubtedly  true  by  what  Dr.  McGuire  then  immediately  did 
and  said.  Soon  after  Fannie  Coles  left  his  oflSce,  he  went  to 
see  Mr.  Thomas,  and  he  says,  "Bettie  told  me,  after  I  got  ia 
the  house,  that  her  father  had  given  her  the  keys,  his  bank 
book,  and  papers,  as  far  as  I  can  recollect.  I  think  she  told 
me  she  had  put  them  in  the  top  bureau  drawer.  She  told  me 
he  had  given  them  to  her;  they  were  to  be  hers.  I  told  her 
they  were  not  worth  a  cent;  that  unless  he  made  a  will  the 
law  would  give  her  nothing."  Dr.  McGuire  had  never  con- 
ceived of  a  gift  "  mortis  causa ";  and  therefore,  in  his  oft- 
expressed  solicitude  for  Mr.  Thomas  to  provide  for  Bettie  by 
will,  he  told  Bettie,  as  he  had  told  Fannie  Coles  in  his  oflBco 
but  an  hour  or  two  before,  that  the  gift  to  Bettie  was  "  not 
worth  a  cent;  and  that  unless  her  father  made  a  will,  the  law 
would  give  her  nothing."  Fannie  Coles  testified  before  Dr. 
McGuire  did,  and  she  is  corroborated  by  both  the  language 
and  substance  of  Dr.  McGuire's  statement.  And  even  if  this 
were  not  so,  it  would  be  Dr.  McGuire's  mere  failure  of  recol- 
lection, which  happens  daily  in  judicial  investigations,  with- 
out '*  giving  rise  to  a  suspicion  of  untruthfulness  in  the 
witness.  Fannie  Coles'  testimony,  in  minute  detail  of  the 
making  of  this  dying  gift  of  his  property  by  William  A, 
Thomas  to  his  daughter,  Bettie,  is  corroborated  by  Dr.  Mc- 
Guire's statement  of  what  passed  between  him  and  Mr.  Thomas 
in  the  chamber  of  death,  within  an  hour  of  his  last  breath. 
Dr.  McGuire  had,  in  his  mid-day  visit  to  Mr.  Thomas  on  Fri- 
day, told  him  of  his  extreme  illness,  and  for  the  last  time  of 
often-repeated  admonitions  to  him  of  the  urgency  and  duty 
of  his  making  his  will  to  provide  against  leaving  his  daugh- 
ter penniless  and  to  the  tender  mercies  of  his  uncared-for  col- 
lateral kindred;  and  he  asked  Mr.  Thomas'  consent  to  hia 
sending  to  him  a  lawyer  to  write  his  will.     Accordingly  he 
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had  sent  Mr.  M.  M.  Gilliam  out  in  the  early  afternoon  of  that 
day.  Mr.  Gilliam  stayed  only  a  few  minutes — eight,  or  tea 
at  most — and  left  the  premises.  Mr.  Thomas  became  rapidljr 
and  alarmingly  worse,  and  Dr.  McGuire  was  summoned,  and 
arrived  upon  the  scene  at  about  eight  o'clock  that  night,  and 
left  a  few  minutes  thereafter,  leaving  directions  as  to  what 
was  to  done  for  Mr.  Thomas  that  night.  He  states:  *' After 
that  was  finished  I  said  to  him,  '  Has  Mr.  Gilliam  been  here?  * 
*  Yes,'  he  answered,  '  that's  all  right,  doctor,'  with  a  wave  of 
his  hand,  as  if  the  matter  was  settled,  and  looked  to  me  as  if 
he  expected  me  to  approve  of  what  he  had  said.  I  said  ta 
him,  'I  am  glad  you  have  done  it;  you  have  only  done  jus- 
tice.' He  then  said,  *  You  will  be  very  well  satisfied  (or  per- 
fectly satisfied)  with  what  I  have  done.' " 

What  had  this  dying,  devoted  father  "  done**  to  repair  his 
failure  to  convey  the  valuable  city  lots  to  Dr.  McGuire  a» 
trustee  for  his  daughter,  and  to  build  costly  houses  thereon^ 
and  to  provide  for  her  by  will,  when,  with  his  expiring  breathy 
he  calmly  and  coolly  assures  Dr.  McGuire's  iterated  and  over 
and  over  again  reiterated  anxiety  about  provision  for  hia 
daughter  Bettie — "That's  all  right,  Doctor;  you  will  be  very 
*'  well  satisfied  (or  perfectly  satisfied)  with  what  I  hava 
done."  He  meant — and  could  only  mean — that  he  "had 
done"  that  ample  provision  for  his  daughter  that  he  al- 
ways assured  Dr.  McGuire  he  intended  to  make — not  by  will^ 
but  by  giving  and  delivering  to  her,  on  his  deathbed,  the 
bulk  of  his  personal  property,  which  w^as  just  as  efifectual  and 
just  as  legal  as  a  will. 

X\  is  argued  that  Mr.  Thomas  did  not  make  the  gift  mortis 
causa,  of  his  property,  to  his  child  Bettie,  as  distinctly  and 
incontrovertibly  proved,  because  of  his  oft  and  emphatic  state- 
ment of  intention  to  provide  for  her  by  will;  and,  time  and 
time  again,  it  is  argued,  that,  in  the  eight  or  ten  minutes  of 
Mr.  Gilliam's  presence  with  him  alone  in  the  death-chamber, 
only  a  brief  time  on  Friday  afternoon  before  he  expired,  h& 
made  an  appointment  with  Mr.  Gilliam  to  go  to  Mr.  Gilliam'» 
office  the  next  day  to  have  his  will  written.  Aside  from  the 
utter  improbability — not  to  say  impossibility — of  an  enfeebled 
and  dying  old  man,  in  the  country,  beyond  the  limits  of  the 
city  of  Richmond,  making  an  engagement,  at  4  o'clock  p.  M., 
to  arise  from  what  proved  to  be  his  deathbed  early  that  night, 
and  to  come  into  the  city  and  to  a  lawyer's  office  the  next 
day,  there  is  no  evidence  in  the  record  of  any  such  purpose 
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or  possibility.  What  passed  between  Mr.  Thomas  and  Mr. 
Gilliam,  in  those  eight  or  ten  minutes,  we  can  never  judi- 
cially know.  Thomas  is  dead;  and  Mr.  Gilliam,  one  of  the 
counsel  for  appellants,  has  declined  to  testify  in  this  case. 
The  appellants,  by  their  cross-examination,  elicited  from  Dr. 
McGuire:  "I  think  Mr.  Gilliam  told  me,  a  short  time  after- 
wards, that  Mr.  Thomas,  in  his  interview  with  him,  said  there 
were  some  papers  that  he  wanted  to  get  hold  of,  then  out  of 
reach;  and  that  he  had  postponed  the  making  of  his  will  un- 
til the  next  day.  I  think  he  had  an  appoihtraent  with  Mr. 
Gilliam  for  the  next  day.  I  think  Mr.  Gilliam  said  this.'* 
Both  this  question  and  answer  were  objected  to  by  the  plain- 
tiffs, as  *•  illegal.  Mr.  Gilliam's  attitude  of  the  Sphinx 
cannot  be  operated  as  hearsay  evidence  in  this  case,  by  any 
CEdipus,  however  respectable;  and,  howsoever  important  or 
interesting  Mr.  Gilliam's  pregnancy  of  what  occurred  in 
that  brief  interview  with  the  dying  man  may  be,  he  cannot 
be  delivered  by  the  process  of  obstetrics,  unknown  to  the 
science  of  the  law.  If,  too,  the  field  of  conjecture  be  open,  it 
is  the  most  reasonable  supposition  that,  if  Mr.  Thomas  did, 
in  fact,  want  his  will  written  the  next  day,  it  was  only  for  the 
purpose  of  devising  to  his  daughter,  in  addition  to  the  per- 
sonal property  he  had  given  her,  his  valuable  real  estate; 
which  he  knew  could  not  be  given  except  by  deed  or  will. 

While  no  witness  testifies  that  Thomas  ever  said  that  he 
intended  to  give  his  whole  estate  to  his  daughter,  yet  he  fre- 
quently declared  his  purpose  to  provide  for  her  liberally. 
And  no  one  ever  heard  him  say  that  he  intended  to  give  any- 
thing to  anyone  else.  And  the  plain  and  popitive  proof  is, 
that  he  did  not  intend  (but  emphatically  asserted  to  the  con- 
trary) that  his  collateral  kindred  should  have  any  part  of 
"what  he  had  at  his  death."  To  whom,  then,  but  his 
daughter,  must  he  have  intended  his  property  to  go  at  his 
death?  If  he  had  left  her  his  whole  estate,  by  a  will,  instead 
of  the  larger  part  only  by  donatio  mortis  causa^  all  just- 
minded  persons  would  have  said,  as  Dr.  McGuire's  last  utter- 
ance to  him,  "  you  have  only  done  justice!  " 

Mr.    Stephen    B.   Hughes  testifies:  "I   was    at  Thomas* 

house  the  night  of  his  death.     I  asked  Bettie  Lewis  where 

Mr.  Thomas'  keys  were.     She  said  that  she  had  them;  that 

her  father  had  given  them  to  her,  and  told  her  to  lock  them 

up;  that  they  were  hers,  and  not  to  give  them  to  anybody.     I 

heard  Fannie  Coles  say  that  she  was  present  when  Mr.  Thomas 
Am.  St.  Rkp.,  Vol.  XXX VII.  —55 
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gave  Bettie  Lewis  the  keys,  and  told  her  to  lock  them  up,  and 
not  to  give  them  to  anybody;  that  they  were  hers  (Bettie 
Lewis,  I  mean);  and  took  me  into  the  back  chamber  *'  and 
showed  me  the  trunk  that  they  were  locked  up  in."  And 
this  witness  says  that  this  fact,  together  with  what  Mr.  Thomas 
had  previously  told  him  were  his  intentions  towards  Bettie, 
were  his  reasons  for  oflering  to  deliver  to  Bettie  the  duplicate 
set  ot  keys  which  he  held.  When  Bettie  Lewis  told  Dr.  Mc- 
Guire  (as  she  unquestionably  did  tell  him),  on  Friday,  before 
he  had  seen  Mr.  Thomas,  and  just  as  he  was  about  to  enter 
Mr.  Thomas*  room,  that  her  father  had  made  the  gift  to  her, 
she  might  reasonably  have  known  that  he  would  mention  it 
to  her  father,  as  he  was  urging  him  to  make  a  will;  and  it  is 
impossible  to  believe,  without  contradicting  all  human  ex- 
perience, that  she  would  ever  have  made  this  statement  to 
Dr.  McGuire  at  the  time  and  under  the  circumstances  if  it 
had  been  false  and  fabricated,  as  alleged.  These  declarations 
of  Bettie  Lewis  and  Fannie  Coles,  as  well  as  the  declaration 
of  Bettie  Lewis  to  Mr.  Hughes,  are  competent  evidence  on 
both  of  two  grounds — as  part  of  the  res  gestae,  and  as  the 
declaration  of  a  party  in  possession,  and  to  rebut  and  repel 
the  inference  sought  to  be  drawn  from  the  testimony  of  the 
witness  for  the  appellants,  Watkins,  as  to  the  silence  of  Bettie 
Lewis,  in  respect  to  her  claim,  in  her  interview  with  him  on 
Monday  night  next  after  Thomas  died.  It  is  vehemently  in- 
sisted that  her  silence  on  that  occasion  as  to  any  gift  made  to 
her  by  her  father  was  equivalent  to  an  admission  that  none 
had  been  made;  that  she  had  no  claim,  and  pretended  to 
none.  Shall  it  be,  in  a  court  of  justice,  that  she  may  not  repel 
this  inference  by  the  testimony  of  Dr.  McGuire  and  Stephen 
B.  Hughes  that  she  had,  to  them,  on  prior  occasions,  asserted 
her  claim?  If  the  silence  of  Bettie  Lewis  as  to  the  gift,  in 
her  conversation  with  Watkins  on  Monday  night,  is  a  circum- 
stance prejudicial  to  her  claim,  what  is  the  significance  of  the 
assertion  of  her  claim  on  Friday  night  before — the  night  that 
Thomas  died — to  Mr.  Hughes,  and  to  Dr.  McGuire  on  Friday 
morning,  while  Mr.  Thomas  was  yet  living?  What  she  said 
•®  to  Mr.  Hughes  was  only  in  reply  to  his  direct  inquiry 
about  the  keys;  and  Watkins  did  not,  in  that  conversation 
on  Monday  night,  ask  her  anything  about  the  keys;  and  she 
did  not  make  any  statement  to  Watkins  then  about  the  gift, 
because  (it  may  have  been)  of  intuitive  distrust,  or  because 
Dr.  McGuire  had  told  her,  as  he  had  told  Fannie  Coles,  that 
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the  gift  "was  not  worth  a  cent."  Dr.  McGuire,  as  before 
stated,  had  never  heard  of  such  a  thing  in  law  as  a  gift  mortit 
causa;  and  she,  relying  on  Dr.  McGuire's  opinion,  and  not 
then  having  consulted  any  lawyer  about  the  matter,  there  was 
no  occasion  for  her  to  mention  the  gift  in  that  conversation 
with  Watkins. 

Mr.  Thomas  was  buried  on  Sunday.  On  the  night  of  Mon- 
day (the  next  day)  Watkins  called  to  see  Bettie,  and  he  says 
that  she  did  not  then  say  to  him  that  her  father  had  given 
her  his  money,  his  bank  book,  or  other  securities,  or  the  key 
to  his  box  in  the  bank  or  his  safe  at  Drewry  &  Go's,  and 
that  she  did  then  say,  as  there  was  no  will,  she  supposed  that 
All  she  would  have  was  the  property  held  by  me  as  trustee, 
and  that  she  wished  I  would  see  Mr.  Gilliam  in  her  behalf. 
This  statement,  if  true,  has  already  been  explained  by  what 
Dr.  McGuire  and  others  had  so  impressively  told  Bettie  Lewis 
would  be  her  condition  if  her  father  died  without  a  will.  But 
is  it  not  manifestly  impossible  for  Bettie  Lewis  to  have  af- 
firmed positively,  as  a  fact  in  her  knowledge,  on  Monday 
night,  that  Mr.  Thomas  had  left  "  no  will,  and  she  knew  it," 
when,  then,  there  had  been  no  opening  or  examination  of  Mr. 
Thomas'  papers  or  places  of  safe  deposit.  Dr.  McGuire  says: 
^*  Bettie  Lewis  certainly  did  not  know  that  before  the  old 
man's  death,  for  she  and  Fannie  both  told  me  that  they  did  n't 
know  whether  the  old  man  had  made  a  will  or  not  when  Mr. 
Gilliam  was  there."  Bettie  Lewis  has  been  peremptorily  de- 
nied the  privilege  of  testifying  in  this  case,  notwithstanding 
the  great  concern  she  has  at  stake;  and  simple  justice  de- 
mands that  the  statements  of  this  witness  (Watkins)  for  the 
appellants  *•  should  be  tested  by  all  the  touchstones  of  truth 
— probability  and  consistency — which  are  the  fixed  standards 
of  evidence. 

Out  of  the  mouth  of  this  witness  himself  the  record  shows 
that  he  involves  himself  in  flat  and  flagrant  self-contradic- 
tions; but,  first,  his  attitude  and  animus  in  the  case  are  man- 
ifested by  his  interview  with  Bettie  Lewis  on  Thursday  night 
next  following.  He  says:  "I  told  Bettie  Lewis  that  I  had 
been  to  see  Mr.  Gilliam  for  her,  and  stated  the  case  to  him 
the  best  I  could,  and  he  said  it  was  impossible  to  make  a  case 
of  it,  and  that  he  was  sorry  he  could  not  do  something  for  her. 
She  said  it  made  no  difference;  that  she  had  employed  other 
counsel — viz.,  Judge  Waddill,  Judge  Christian,  and  Edgar 
Allan.     She  then  said  she  was  very  much  obliged  to  me  for 
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seeing  Mr.  Gilliam  for  her.     I  said  to  her  I  liad  nothing  but- 
her  interest  at  stake,  and  that  I  would  be  glad  to  know  ex- 
actly what  Mr.  Thomas  said  to  her  in  his  last  moments. 
Fannie  Coles,  who  was  sitting  near  by,  said:  '  Bettie,  Judge 
Christian  told  you  not  to  talk  to  anyone  on  the  subject.'     I 
said:  'If  such  are  your  instructions,  I  certainly  don't  want 
to  hear  anything  about  it.' "     By  this,  Mr.  Watkins'  own  ver- 
sion, it  appears  that,  after  Bettie  Lewis  had  told  him  she  had 
confided  her  case  to  the  counsel  of  her  choice,  he,  adroitly  and 
artfully  prefacing  his  question  with  the  professing  of  his  dis- 
interested solicitude  for  her  interest  at  stake,  asked   her  to 
tell  him  "  exactly  what  Mr.  Thomas  said  to  her  in  his  last 
moments."     The  object  of  this  attempt  is  obvious  enough;^ 
but,  by  the  significance  of  Mr.  Watkins'  attitude  in  this  case^ 
as  disclosed  by  the  record,  it  is  made  perspicuously   plain. 
Fannie  Coles'  account  of  this  interview,  in   response  to  the 
287th  cross-question,  shows  that  Mr.  Watkins  used  importu- 
nity and  expostulation  in  his  endeavor  to  induce  Bettie  Lewis 
to  let  him  "know  exactly  what  Mr.  Thomas  said  to  her  in  hi» 
last  moments"  ;  and  that  it  was  not  until  he  had  been  re- 
peatedly denied  and  thwarted  in  his  •*  attempt  that  he  said 
(if,  indeed,  he  said  it  at  all),  "  If  such  are  your  instructions^ 
I  certainly  don't  want  to  hear  anything  about  it."     Fannie 
Coles  says:  "  Mr.  Watkins  came  out  there  one  night,  and 
asked  Bettie  about  her  father  giving  her  the  keys.     Her  reply 
was  to  him:  '  Mr.  Watkins  I  do  not  care  to  talk  on  that  sub- 
ject at  all.'     Mr.  Watkins  turned  tome  and  said:  'Fannie, 
don't  you  think  Bettie  ought  to  tell  me  all  about  the  keys,  for 
I  am  just  the  same  to  her  as  her  father?  *    I  said:  *  Mr.  Wat- 
kins, I  don't  know  anything  about  that.     She  has  her  law- 
yers, and  she  ought  to  do  as  they  told  her  to  do.'    And  Mr. 
Watkins   said:  'Now,  Fannie,  you    know  there   is   nothing, 
in  the   world    that  I  would    not   do   for    Bettie.'     I  said: 
*You  and  Bettie  can  suit  yourselves  about  the  matter.     I 
have  no  more  to  say.'     Mr.  Watkins  again  asked  her.     She 
said:  '  Mr.  Watkins,  I  do  not  care  to  talk  on  that  subject  to- 
night.'    And  I  remember  now  as  you  mention  the  subject, 
that  Mr.  Watkins  said  to  her:  *  Bettie,  I  only  came  out  here 
to-night  to  find  out  all  about  those  keys.' "     The  record  show» 
that  this  witness,  who  professed  that  he  had  nothing  but  Bet- 
tie Lewis'  interest  in  view,  and  who  had  promised  Mr.  Thomas 
(as  he  says),  on  the  sixteenth  day  of  February,  1878,  "I  will 
do  the  very  best  for  her  as  long  as  I  live,"  and  who  under- 
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took  to  see  Mr.  Gilliam  for  the  purpose  of  stating  "  her  case" 
to  him,  and  of  seeing  whether  "he  could  make  a  case  of  it," 
was,  a  day  or  two  after,  if  not  at  the  very  time,  he  was  invit- 
ing Bettie  Lewis*  confidence  on  the  ground  of  his  fatherly  in- 
terest in  and  for  her,  actually  conferring  with  Mr.  Thomas' 
next  of  kin,  and  entertaining  a  proposition  to  be  appointed 
one  of  the  curators,  which  only  failed  because  Mr.  Pace 
(Page)  objected  to  going  his  security;  and  that,  although  he 
averred  his  intimate  knowledge  of  Mr.  Thomas'  afi'airs,  yet  he 
refused  to  tell  what  he  knew  when  requested  so  to  do  by  Bet- 
tie  Lewis'  counsel.  And  this  witness  (except  a  Mr.  Gravely, 
who  knows  nothing)  is  the  only  witness  who  has  **  been 
found  to  defeat  the  fully  attested  claim  of  Bettie  Lewis  to 
her  father's  bounty.  He  fixes  Monday  night  next  after  Mr. 
Thomas'  death  as  the  date  he  was  out  at  Mr.  Thomas'  house, 
by  the  fact  that  he  went  there  to  see  an  insurance  policy,  and 
he  was  certain  he  saw  the  policy  there  that  night;  and  he 
^3wears  that  he  is  certain  that  he  saw  Clay  Thomas  there  that 
same  evening;  yet  he  swears  that  it  was  on  Thursday  night 
that  he  went  to  see,  and  did  see  and  examine,  the  policy; 
and  that  it  was  on  Thursday  night  that  he  first  saw  Clay 
Thomas  there.  This  is  the  unenviable  attitude  of  this  the 
only  witness  to  support  the  contest  of  Mr.  Thomas'  collateral 
kindred,  and  to  defeat  his  dying  disposition  of  the  bulk  of  his 
personal  property. 

The  testimony  and  the  circumstances  relied  on  by  the  ap- 
pellants to  show  that  no  such  gift  was  made  by  Mr.  Thomas 
as  sworn  to  by  Fannie  Coles  and  attested  by  corroborating 
facts,  do  not,  we  think,  furnish  a  suflBcient  basis  for  even  rea- 
sonable conjecture,  much  less  to  assure  the  guarded  discretion 
of  a  court  of  justice.  The  circumstance  that  there  is  but  one 
direct  witness  to  the  gift  competent  to  testify  (the  appellants 
declining  to  allow  the  donee  as  a  witness  when  offered)  does 
not  affect  the  validity  of  the  gift.  One  witness,  if  credible,  is 
suflBcient;  the  law  does  not  require  more  than  one;  and,  espe- 
cially, as  in  this  case,  when  that  one  is  not  only  unimpeached, 
but  corroborated.  Nor  does  the  magnitude  of  the  gift  aflFect 
its  validity;  it  may  extend  to  the  whole  of  the  donor's  per- 
€onal  estate;  the  law  fixes  no  limit.  In  the  case  of  Duffield  v_ 
Ehvees,  1  Bligh,  N.  S.,  497,  the  gift  catisa  mortis  was  of  the 
value  of  one  hundred  and  sixty-five  thousand  dollars.  In 
Hatch  V.  Atkinson,  56  Me.  327,  96  Am.  Dec.  464,  the  court 
fiays:  "The  common  law  does  not  require  the  gift  to  be  exe- 
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cuted  in  the  presence  of  any  stated  number  of  witnesses;  nor 
does  it  limit  the  amount  of  the  property  that  may  thus  be^ 
disposed  of":  1  White  and  Tudor's  Lead.  Cas.  Eq.,pt.  2,  1261;. 
2  Schouler  on  Personal  Property,  132,  136. 

**  The  factum  of  the  gift,  in  this  case,  being  clearly  and 
conclusively  proved,  as,  we  think,  it  indisputably  has  been,  it 
only  remains  to  state  the  law  and  apply  it  to  the  facts  proved. 
They  show  all  the  essential  attributes  or  constituent  elements 
of  a  donatio  mortia  causae  as  defined  by  the  law  and  estab- 
lished by  the  course  of  adjudication.  The  gift  was  made  in 
periculo  mortiSf  under  the  apprehension  of  death  as  immi- 
nent; and  it  was  of  personal  property,  such  as,  under  the  law, 
may  be  the  subject  of  a  gift  mortis  causa.  Possession  or  de- 
livery was  made  at  the  time  of  the  gift;  and  the  donor  died 
of  that  illness  in  a  few  hours  after  the  making  of  the  gift;, 
thus  the  gift,  inchoate,  conditional,  and  defeasible  when  made,, 
became  absolute  at  the  donor's  death.  Delivery  is  essential; 
it  may  be  either  actual,  by  manual  tradition  of  the  subject  of 
the  gift,  or  constructive,  by  delivery  of  the  means  of  obtaining 
possession.  Constructive  delivery  is  always  suflEicient  when 
actual;  manual  delivery  is  either  impracticable  or  inconven- 
ient. The  contents  of  a  warehouse,  trunk,  box,  or  other  de- 
pository may  be  sufiiciently  delivered  by  delivery  of  the  key 
of  the  receptacle:  Jones  v  Selhy^  Prec.  Ch.  300;  Ward  v.  Twr- 
ner,  2  Ves.  Sr.  431;  1  Lead.  Cas.  Eq.  1205;  Jones  v.  BrowUy. 
34  N.  H.  445;  Cooper  v.  Burr,  45  Barb.  10;  Penfield  v.  Thayer^. 
2  E.  D.  Smith,  305;  Westerlo  v.  Dewitt,  36  N.  Y.  341;  93  Am. 
Dec.  517;  Ellis  v.  Secor,  31  Mich.  185;  18  Am.  Rep.  178;  HiW 
lebrant  v.  Brewer,  6  Tex.  45;  55  Am.  Dec.  757;  Elam  v.  KeeUy 
4  Leigh,  333;  26  Am.  Dec.  322;  Stephenson  v.  King,  81  Ky. 
425;  50  Am.  Rep.  172;  Lee  v.  Boak,  11  Gratt.  182. 

Many  cases  were  cited  by  the  appellants.  In  some  of  them 
it  did  not  appear  that  there  was  any  intention  to  give,  while 
in  others  the  delivery  of  possession  was  not  complete — the 
donor  intentionally  retaining  control  or  dominion.  In  the 
cases  of  Miller  v.  Jeffress,  4  Gratt.  472;  Lewis  v.  Mason,  84  Va. 
781;  Yancey  \.  Field,  85  Va.  756;  Rowe  v.  Marchant,  86  Va, 
177,  there  *'  was  no  delivery  whatever,  either  actual  or  con- 
structive. The  delivery  of  the  keys  to  Bettie  Lewis,  with 
words  of  gift  by  her  father  upon  his  deathbed,  invested  her 
will)  the  same  means  of  obtaining  possession  that  Thomas 
had;  and  made  her  the  owner,  with  title  defeasible  only  by 
recovery  or  revocation  of  the  donor,  or  by  a  deficiency  of  assets- 
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to  pay  creditors;  and  the  mere  existence  in  Stephen  B.  Hughes* 
hands  of  a  duplicate  set  of  keys,  for  precaution  against  loss 
or  accident,  which  he  had  no  right  or  authority  to  use,  did 
not  impair  the  validity  of  the  gift  which  he  did  make  to  his 
daughter,  in  his  last  moments,  in  the  most  unqualified  man- 
ner; and  being  thus  invested  with  lawful  ownership,  the  law, 
in  case  of  refusal  by  the  oflficers  of  the  bank,  would  open  the 
doors  to  her. 

It  is  contended  that  the  gift  was  testamentary,  because  of 
the  words  in  the  afladavits  of  Bettie  Lewis  and  Fannie  Coles, 
"  were  hers  in  case  of  his  death" — "  to  be  hers  in  case  of  his 
death."  The  aflBdavits  were  prepared  by  counsel,  and  certi- 
fied by  the  notary,  as  a  predication  for  the  appointment  of 
receivers;  and  they  were  not  intended,  and  could  not  be 
regarded,  as  evidence;  and  they  do  not  purport  to  give  the 
language  of  the  affiants,  nor  to  state  the  language  and  actions, 
in  detail,  of  Mr.  Thomas  in  making  the  gift.  But,  even  if 
Mr.  Thomas  had  used  the  very  words,  "to  be  hers  in  case  of 
his  death,"  it  would  have  been  but  expressing  in  terms  the 
very  definition,  substance,  and  form  of  a  gift  mortis  causa,  as 
given  by  all  the  law-writers  and  adjudged  cases;  that  it  is 
conditional,  defeasible — not  to  be  absolute  and  irrevocable 
unless  and  until  the  death  of  the  donor  from  the  impending 
peril  under  the  apprehension  of  which  the  gift  was  made: 
Bouvier's  Law  Dictionary,  "  Donatio  mortis  causa";  1  Abbott's 
Law  Dictionary,  402;  2  Jacobs'  Law  Dictionary,  307;  3 
Pomeroy's  Equity  Jurisprudence,  sec.  1146;  2  Schouler  on 
Personal  Property,  2d  ed.,  c.  5,  sec.  135;  Parish  v.  Stone,  14 
Pick.  198;  25  Am.  Dec.  378;  «*  Grover  v.  Grover,  24  Pick. 
261;  35  Am.  Dec.  319;  Gano  v.  Fisk,  43  Ohio  St.  462;  54  Am. 
Rep.  819;  Taylor  v.  Henry,  48  Md.  550;  30  Am.  Rep.  486. 
The  cases  in  which  gifts  made  in  similar  and  identical  lan- 
guage, by  dying  donors,  have  been  held  to  be  valid  donations 
mortis  causa  are  numerous — the  principle  being,  that  the  ex- 
pression, "  in  case  of  my  death  it  is  yours,"  or  like  words,  do 
not,  of  themselves,  make  a  testamentary  disposition,  but 
merely  express  the  condition  which  the  law  annexes  to  every 
donation  mortis  causa:  Snellgrove  v.  Baily,  3  Atk.  214; 
English  notes  to  Ward  v.  Turner,  1  Lead.  Cas.  Eq.  1222; 
Ashbrook  v.  Ryon,  2  Bush,  228;  92  Am.  Dec.  481;  Grymea  v. 
Hone,  49  N.  Y.  17;  10  Am.  Rep.  313. 

In  the  case  of  Sterling  v.  Wilkinson,  83  Va.  791,  the  gift  was 
made  more  than  three  years  before  the  donor  died,  and  was 
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not  made  in  view  of  death  impending;  and  the  donor  actually 
did  retain  and  exercise  control  over  the  subject  of  the  gift  by- 
disposing  of  so  many  of  the  bonds  as  were  necessary  to  in- 
demnify his  indorsers.  In  the  case  of  Basket  v.  Hassell,  107 
U.  S.  602,  the  decision  turned  alone  on  the  construction  and 
legal  effect  of  the  indorsement  upon  the  certificate  by  the 
donor:  "  Pay  to  Martin  Basket  ....  — no  one  else — then 
not  until  my  death."  This  was  held  to  be  a  testamentary 
disposition;  but  in  the  opinion  of  the  court  Mr.  Justice  Mat- 
thews says:  "The  certificate  was  payable  on  demand;  audit 
is  unquestionable  that  a  delivery  of  it  to  the  donee,  with  an 
indorsement  in  blank,  or  a  special  indorsement  to  the  donee, 
or  without  indorsement,  would  have  transferred  the  whole 
title  and  interest  of  the  donor  in  the  fund  represented  by  it, 
and  might  have  been  valid  as  a  donatio  mortis  causa." 

It  is  contended  that  the  gift  by  Thomas,  in  this  case,  was 
invalid,  because  it  comprised  the  bulk  of  his  estate.  The  jus 
disponendi  is  the  essential  value  and  element  of  property; 
and  the  exercise  of  that  right  is  commended  in  the  beatitude: 
"  It  ®*  is  more  blessed  to  give  than  to  receive."  By  the  law 
of  Virginia  a  person  may  make  a  dying  disposition  of  all  of 
his  personal  prop.erty,  donatio  mortis  causa;  and  there  is  no 
limit  as  to  the  extent  of  the  gift — whether  of  the  whole  or  of 
the  part — inter  vivos  or  donatio  mortis  causa.  Such  limitation 
can  only  be  by  express  legislation;  and  the  courts  are  invested 
with  no  such  function.  The  Roman  or  civil  law  of  "  dona- 
tiones  mortis  causa"  did  recognize  the  limitation  or  restriction; 
but  the  common  law  does  not  limit  the  amount — absolute  or 
comparative — of  the  personal  estate  which  may  thus  be  dis- 
posed of:  Michener  v.  Dale,  23  Pa.  St.  59,  Seabright  v.  Sea- 
bright,  28  W.  Va.  481;  Hatch  v.  Atkinson,  56  Me.  327;  96  Am. 
Dec.  469;  1  White  and  Tudor's  Lead.  Cas.  Eq.,  pt.  2,  1251; 
2  Schouler  on  Personal  Property,  132-136. 

It  is  contended  that  the  gift  in  this  case  comes  within  the 
operation  of  the  section  2414  of  the  code  of  Virginia;  and,  as 
the  donor  and  donee  resided  together  at  the  time  of  the  gift, 
possession  by  the  donee  at  the  common  place  of  residence  was 
not  sufficient;  and,  for  that  reason,  the  gift  must  fail.  The 
section  is:  "No  gift  of  any  goods  or  chattels  shall  be  valid, 
unless  by  deed  or  will,  or  unless  actual  possession  shall  have 
come  to  and  remained  with  the  donee  or  some  person  claim- 
ing under  him.  If  the  donor  and  donee  reside  together  at  the 
time  of  the  gift,  possession  at  the  place  of  their  residence  shall 
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not  be  a  sufficient  possession  within  the  meaning  of  this  sec- 
tion." In  the  construction  of  statutes  the  general  rule  is, 
that  the  words  used  in  the  statute  are  to  be  construed  accord- 
ing to  their  natural  and  ordinary  popular  and  accepted  use 
and  meaning,  unless  it  plainly  appears  that  it  was  intended 
by  the  legislature  to  give  to  them  a  different,  special,  and  ex- 
traordinary meaning.  All  the  law-writers  use  the  simple 
term  "gift,"  when  used  without  qualification,  to  express  the 
*' ordinary  gift,"  or  "  simple  gift,"  which  transfers  an  absolute 
and  irrevocable  title  to  the  donee,  as  contradistinguished  from 
■*•  the  extraordinary  and  technical  gift,  "  mortis  causa"  which 
is  made  under  the  apprehension  of  impending  death,  and 
transfers  only  a  conditional,  defeasible,  and  revocable  inter- 
est. The  peculiar  gift,  " mortis  causa"  is  always  designated 
by  its  special,  technical  name;  and  it  is  never  understood  or 
intended  to  be  embraced  or  expressed  by  the  terra  "gift" 
merely.  A  gift  "  mortis  causa"  is  a  very  different  thing  from 
a  "gift"  in  many  essential  particulars:  2  Kent's  Commen- 
taries, lecture  38;  2  Schouler  on  Personal  Property,  2d  ed., 
aec.  64. 

The  policy  of  the  section  (2414)  originated  in  1757,  and 
again  in  1758,  and  in  1787,  in  the  revised  code  of  1819,  in 
the  code  of  1849,  and  in  the  code  of  1887;  and  in  none  of 
these  enactments  is  the  special,  peculiar,  and  distinctive 
technical  descriptive  phrase,  ^^  gifts  mortis  causa"  to  be  found. 
The  mischief  intended  to  be  guarded  against  in  the  policy  of 
the  statute  was  as  to  gifts  inter  vivos;  and,  until  1849,  it  was 
applicable  only  to  gifts  of  slaves.  Then  it  was  made  to  em- 
brace all  "goods  and  chattels";  but  it  would  violate  both 
reason  and  analogy  to  hold  that,  in  its  new,  any  more  than 
in  its  ancient  form,  it  would  embrace  gifts  mortis  causa.  It 
is  an  established  rule  of  construction  that  the  existing  law  is 
not  intended  to  be  changed  unless  such  intention  plainly  ap- 
pear; and  the  inference  is  irresistible  that  the  legislature  did 
not  intend  to  abrogate  the  common  law  of  "  donatio  mortis 
causa"  without  having,  expressly  and  by  proper  descriptive 
legal  language,  said  so:  Parrnmore  v.  Taylor,  11  Gratt.  242, 
243;  Owners  etc.  v.  Bragdon,  21  Gratt.  695;  Durham  v.  Dunkly^ 
€  Rand.  139. 

The  disposition  of  personal  property  by  "donatio  mortig 
causa"  has  been  a  principle  and  practice  of  the  common  law, 
both  in  England  and  in  the  states  of  this  union,  for  centuries 
past;  and  although,  since  the  day  of  Lord  Hardwicke,  there 
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have  been  extrajudicial  utterances  in  deprecation  of  it,  it  is, 
to-day,  a  fixed  principle  of  enlightened  jurisprudence  in  all 
•^  civilized  countries.  It  is  the  imperative  function  of  the 
courts  to  interpret  and  operate  the  law  as  it  is — not  as  they 
may  think  it  ought  to  be. 

In  the  able  and  elaborate  opinion  of  Judge  Leake,  filed 
with  the  record  in  this  case,  he  decided  (saying,  "  but  cer- 
tainly not  without  doubts" — "the  question  to  my  mind  is 
a  very  doubtful  one")  that  the  gift  by  Mr.  Thomas  of  his 
bank  book,  showing  the  amount  of  his  deposits  in  the 
Planters'  National  Bank,  was  ineffectual  in  law  as  a  donatio 
mortis  causa  of  the  money  to  his  credit  in  the  said  bank;  and 
he  decreed  accordingly. 

In  this,  I  am  of  opinion,  the  decree  under  review  is  errone- 
ous; and  that  it  should  be,  under  the  rule,  in  this  particular,, 
corrected  in  favor  of  the  appellees,  and  in  all  other  respecta 
aflSrmed;  but  the  majority  of  the  court  think  the  decree  is 
wholly  right,  and  that  it  must  be  affirmed  as  it  is. 

Every  species  of  personal  property,  in  its  largest  sense,. 
capable  of  delivery,  actual  or  constructive,  may  be  the  subject 
of  a  valid  gift  mortis  causa^  including  money,  bank  notes^ 
stocks,  bonds,  notes,  due  bills,  certificates  of  deposit,  and  any 
other  written  evidence  of  debt:  Lee  v.  Boak,  11  Gratt.  182,. 
and  cases  there  cited;  Elam  v.  Keen,  4  Leigh,  333;  26  Am. 
Dec.  322;  1  Lead.  Cas.  Eq.,  1205;  Dvffield  v.  Elwees,  1  Bligh, 
N.  S.,  497;  Graver  v  Graver,  24  Pick.  265;  35  Am.  Dec.  319. 
In  the  case  of  Coleman  v.  Parker,-  114  Mass.  33,  it  is  said: 
*'  This  term  '  delivery '  is  not  to  be  taken  in  such  a  narrow 
sense  as  to  import  that  the  chattel  or  property  is  to  go  liter- 
ally into  the  hands  of  the  recipient  and  to  be  carried  away. 
There  are  many  articles  which  might  be  made  the  subjects  of 
a  donation  mortis  causa,  in  which  a  manual  delivery  of  that 
kind  might  be  inconvenient  or  impracticable.  We  have  no 
doubt  that  a  trunk,  with  its  contents,  might  be  eff'ectually 
given  and  delivered  in  such  a  case  by  a  delivery  of  the  key." 
In  the  case  of  Cooper  v.  Burr,  45  Barb.  ®®  9,  it  is  said: 
"The  situation,  relation,  and  circumstances  of  the  parties 
and  of  the  subject  of  the  gift  may  be  taken  into  consideration 
in  determining  the  intent  to  give,  and  the  fact  as  to  delivery. 
A  total  exclusion  of  the  power  or  means  of  resuming  posses- 
sion by  the  donor  is  not  necessary."  In  Elam  v.  Keen,  4  Leigh,^ 
335,  26  Am.  Dec.  322,  Judge  Carr  said:  "There  are  many 
things  of  which  actual,  manual  tradition  cannot  be  made^ 
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either  from  their  nature  or  their  situation  at  the  time.  It 
is  not  the  intention  of  the  law  to  take  from  the  owner  the 
power  of  giving  these.  It  merely  requires  that  he  shall  do 
what,  under  the  circumstances,  will  in  reason  be  considered 
equivalent  to  an  actual  delivery."  In  Hatch  v.  AtJcinsoUy  56 
Me.  324,  96  Am.  Dec.  469,  the  court  said  that  delivery  must 
be  as  complete  "*as  the  nature  of  the  property  would  admit 
of":  See  Wing  y.  Merchant^  57  Me.  383;  Dole  v.  Lincoln^  31 
Me.  422;  Hillebrant  v.  Brewer,  6  Tex.  45;  Noble  v.  Smithy  2 
Har.  &  J.  62;  Jones  v.  Brown,  34  N.  H.  445;  Marsh  v.  Fuller^ 
18  N.  H.  360. 

In  Stephenson  v.  King,  81  Ky.  426,  50  Am.  Rep.  172,  177, 
the  court,  referring  to  the  case  of  Ashbrook  v.  Ryon,  as  to  the 
bank  book,  says:  "What  evidence  the  pass  book  contains  of 
the  deposit  in  that  case  does  not  appear.  If  an  ordinary  pass 
book  (and  it  must  be  so  inferred),  it  was  an  acknowledgment 
by  the  bank  that  the  donor  had  to  his  credit  in  the  bank  that 
much  money;  and,  when  actually  delivered,  we  cannot  see 
why  it  did  not  pass  the  right." 

Suppose  Mr.  Thomas,  instead  of  having  certificates  of  de- 
posits, made  and  entered  by  the  bank  in  his  bank  book,  had 
taken  a  separate  receipt  or  certificate  of  deposit  for  each 
deposit  at  the  time  it  was  made,  would  not  the  delivery,  with 
words  of  gift,  of  each  one  of  such  receipts  or  certificates  of 
deposit,  have  been  as  effectual  in  law  to  pass  the  title  to  his 
money  in  bank,  as  the  delivery  of  the  letter  in  Stephenson  v. 
King,  81  Ky.  425,  50  Am.  Rep.  172,  177,  or  the  attorney's 
receipt  for  claims  in  his  hands  for  collection,  in  Elam  v.  Keen, 
4  Leigh,  335;  26  Am.  Dec.  322. 

**  Mr.  Thomas'  bank  book  had  just  been  written  up  or 
balanced  by  the  bank,  and  it  showed  on  its  face  the  balance 
due  to  him  by  the  bank.  It  was  the  bank's  acknowledgment 
of  indebtedness  to  Thomas,  and  the  only  voucher  or  evidence 
which  he  had,  upon  which  the  law  implies  a  promise  to  pay; 
and  it  was  transferable  by  delivery  without  writing,  like  any 
other  chose  in  action.  It  passed  the  equitable  title,  and  that 
is  sufficient.  The  "beneficial  owner"  of  any  chose  in  action 
may  sue  upon  it  in  his  own  name:  Code  1887,  sec.  2860. 
There  is  a  difference  between  a  savings  bank  pass  book  and 
an  ordinary  bank  book;  in  that,  by  a  special  method  and 
agreement,  on  the  mere  presentation  of  the  savings  bank 
pass  book,  the  bank  will  pay;  but, this  is  the  mere  special 
mode  of  dealing  agreed  on  by  the  parties  in  that  case,  and 
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though  the  bank  would  have  the  right  to  require  evidence  to 
satisfy  it  that  Mr.  Thomas  had  duly  delivered,  with  words 
of  gift  sufficient  in  law  to  transfer  his  title  to  his  money  in 
the  bank  to  his  donee,  Bettie  Lewis,  his  daughter,  yet  that 
would  not,  any  more  than  in  the  case  of  the  keys,  affect  her 
title  and  right  to  demand  the  money,  which  the  law  would 
enforce. 

This  case  was  first  argued  before  Chancellor  Fitzhugh,  and 
submitted  for  his  decision;  but  he  died  in  a  few  days,  leaving 
nothing  to  show  what  conclusion  he  would  have  reached  upon 
the  facts.  He  had  (as  it  appears  by  what  is  stated  in  the 
petition  for  appeal)  noted  down  a  few  platitudes  or  proposi- 
tions of  law,  which  (no  more  than  if  he  had  copied  the  deca- 
logue) do  not  afford  the  slightest  clue  as  to  what  he  would 
have  decreed  upon  the  facts,  under  the  law. 

We  have  given  to  this  case  elaborate  consideration  and  the 
closest  scrutiny;  and,  upon  the  law  and  the  facts,  our  judg- 
ment is  to  affirm  the  decree  of  the  chancery  court  of  the  city 
of  Richmond. 

'•  Lewis,  P.,  concurring.  I  concur  in  the  opinion  that  the 
decree  of  the  chancery  court  ought  to  be  affirmed,  and  add  a 
few  words  to  what  has  been  said  by  the  court,  only  because 
of  the  reliance  for  the  appellant  upon  the  case  of  Yancey  v. 
Field,  85  Va.  756.  It  has  been  asserted  that  that  was  a  case 
of  a  gift  mortis  causa,  which  this  court  refused  to  sustain,  be- 
cause of  its  want  of  compliance  with  the  statute  now  carried 
into  section  2414  of  the  code.  In  other  words,  that  this  court 
in  that  case  construed  that  statute  as  applying  to  gifts  mortia 
caiisa. 

There  is  no  warrant  whatever  for  such  a  proposition. 

In  the  first  place,  it  was  not  claimed  that  the  alleged  gift 
in  that  case  was  a  gift  of  that  description.  On  the  contrary, 
it  was  distinctly  claimed  as  a  gift  inter  vivos.  The  petition 
filed  in  the  lower  court,  after  stating  that  Judge  Field  died 
indebted  to  Yancey,  further  averred  as  follows: 

"Your  petitioners  further  represent  that  the  said  James  P. 
Yancey,  a  short  time  before  his  death,  gave  to  your  petitioner, 
Edmonia,  the  indebtedness  to  him  by  the  said  R.  H.  Field, 
she,  the  said  Edmonia,  being  a  niece  of  the  said  James  P. 
Yancey;  that  the  bonds  evidencing  said  indebtedness  could 
not  be  delivered,  as  they  had  been  filed  with  the  commissioner 
in  the  said  suit  of  Yancey  v.  Field,  85  Va.  756.  And  your 
petitioners  insist  that  they  are,  by  virtue  of  the  said  gift,  eii- 
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titled  to  the  said  indebtedness,  and  to  have  the  said  debts 
indorsed  for  their  benefit." 

The  same  counsel  who  prepared  this  petition  argued  the 
case  for  the  appellees  in  this  court,  and  both  in  his  oral  and 
printed  arguments  he  insisted  that  the  alleged  gift  was  valid 
as  a  completed  gift  inter  vivos.  In  his  brief,  filed  with  the* 
record,  he  said:  "The  testimony  proves  not  only  the  gift,  but 
that  it  was  a  completed  gift  inter  vivos."  And  again:  "In 
the  case  at  bar  there  is  no  claim  by  virtue  of  a  nuncupative 
''*  will  or  other  testamentary  act.  From  the  very  first  the 
gift  was  claimed  as  an  act  inter  vivos." 

It  will  thus  be  seen  that  the  case  was  presented  to  the  lower 
court  and  to  this  court  as  a  gift  inter  vivos,  and  as  such  it  was 
dealt  with.  As  the  appellees  themselves  admitted  that  there 
had  been  no  delivery  of  the  subject  matter,  that,  as  the  court 
said,  was  decisive  of  the  case,  whether  viewed  as  an  intended 
gift  inter  vivos  or  mortis  causa;  and  this  was  all  that  was  nec- 
essary to  the  decision  of  the  case.  Reference,  however,  was 
made  in  the  opinion  to  some  of  the  general  principles  of  the 
common  law  relating  to  gifts,  and  to  the  difference  between 
the  two  classes  of  gifts,  attention  being  especially  called  to 
the  necessity  of  a  delivery  in  all  cases.  And  as  illustrative 
merely,  or  rather  to  call  attention  to  the  fact  that  the  com- 
mon-law requirement  of  delivery  in  case  of  a  verbal  gift  had 
been  incorporated  in  our  statute  law,  the  statute  was  re- 
ferred to. 

The  court,  however,  did  not  say  the  statute  was  intended 
to  apply  to  gifts  mortis  causa,  for  no  such  question,  as  we  have 
seen,  was  before  the  court,  and,  therefore,  the  expression  of 
any  opinion  on  that  subject  would  have  been  purely  obiter. 
This,  indeed,  is  so  obvious  from  the  opinion  itself  that  I 
ought,  perhaps,  to  beg  pardon  for  adding  anything  to  what 
has  been  said  in  the  opinion  of  the  court  in  this  case. 

Jddgb  Lact  dissented.  At  the  outset  of  hia  dissenting  opinion  he  em- 
phasized  the  fact  that  the  alleged  gift  was  of  the  whole  of  an  estate  amount* 
ing  to  two  hundred  thousand  dollars,  and  was  claimed  to  have  been  made 
by  the  decedent  to  a  colored  woman  living  in  his  house,  and  claiming  to  ba 
his  illegitimate  child.  He  said  that  if  everything  was  done  as  claimed,  the 
gift  was  made  by  the  donor  to  the  donee  at  their  place  of  residence,  and 
was  therefore,  in  his  judgment,  within  the  provision  of  the  statute  of  Vir- 
ginia providing  that  no  gift  of  any  goods  or  chattels  shall  be  valid  unless  by 
deed  or  will,  or  unless  actual  possession  shall  have  come  to  or  remained 
with  the  donee,  or  some  person  claiming  under  him,  and  that  if  the  donor 
and  the  donee  reside  together  at  the  time  of  the  gift,  possessiou  at  (he 
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place  of  their  residence  shall  not  be  a  sufficient  possession  within  the  mean- 
ing of  the  statute.  He  was  further  of  the  opinion  that  the  word  "gift," 
as  used  in  this  statute,  was  not  limited,  but  was  used  in  ita  full  significa- 
tion, and  comprehended  gifts  of  every  possible  nature.  He  referred  to  th« 
case  of  Dickeschied  v.  BatJe,  28  W.  Va.  340,  in  which  he  said  that  the  court 
of  that  state  had  declared  that  the  object  of  a  statute  similar  to  the  one 
here  under  consideration  was  to  protect  the  estates  of  decedents  from  the 
rapacity  of  unscrupulous  attendants  residing  with  or  constantly  surround* 
ing  them,  and  to  prevent  them  from  appropriating  to  their  own  use  the 
slaves  and  other  personal  property  of  the  alleged  donor.  The  judge  also 
referred  to  the  general  rule  that  a  delivery  is  indispensable  to  the  validity 
of  gifts  causa  mortis,  and  referred  to  a  number  of  cases  supporting  thii 
doctrine:  Lee'a  Ex.  v.  Boak,  11  Gratt.  185;  Morrison's  Ex.  y.  Orubb,  23 
Gratt.  342;  Yancey  v.  Field,  85  Va.  756;  Ward  r.  Turner,  2  Vea.  Sr.  431| 
Basket  r.  Hassell,  107  U.  S.  602. 

GiiTs  Causa  Mortis. — What  Vaud  as:  See  Oouldingy.  Horhury,  86  Me. 
227;  35  Am.  St.  Rep.  357,  and  note  with  the  cases  collected;  also  the  ex* 
tended  notes  to  Appeal  qf  Wcynesburg  College,  56  Am.  Rep.  253;  Sheedy  ▼. 
Boach,  26  Am.  Rep.  684;  Stephenson  y.  King,  60  Am.  Rep.  178;  Pope  r. 
Burlington  Sav.  Bank,  48  Am.  Bep.  787;  and  Brunn  Y.  Schuett,  48  Am.  Rep, 
606. 

Girrs  Causa  Mortis— Sufficibmot  of  Dklivert. — Actual  delivery  is 
essential  to  distinguish  a  gift  causa  mortis  from  a  legacy:  Drew  v.  Hagerty, 
81  Me.  231;  10  Am.  St  Rep.  255,  and  note;  Hatch  y.  Atkinson,  56  Me.  324; 
96  Am.  Dec.  464,  and  note.  A  gift  causa  moi-tis  requires  for  validity  either 
that  the  thing  given  or  the  means  of  reducing  it  to  possession  should  be 
delivered  to  the  donee:  Harris  v.  Clark,  3  N.  Y.  93;  51  Am.  Dec.  352,  and 
note;  Yancey  v.  Field,  85  Va.  756;  Tomlinson  v.  Ellison,  104  Mo.  105.  The 
delivery  reqirred  to  perfect  gifts  causa  moitis  is  that  the  donor  part  with 
all  his  domiiiii  u  over  the  article:  McDoweli  v.  Murdoch,  1  Nott  &  McC.  237; 
9  Am.  Dec.  684.  See,  also,  the  extended  notes  to  Pope  v.  Burlington  Sav. 
Bank,  48  Am.  Rep.  787;  and  Steplienson  v.  King,  60  Am.  Rep.  178. 

Gifts  Causa  Moktis  of  Defosits  in  Bank — Sufficibnct  of.— The 
general  question  as  to  the  sufficiency  of  gifts  of  deposits  in  banks  is  dia* 
cussed  in  the  note  to  Crook  v.  First  Nat.  Bank,  35  Am.  St.  Rep.  26,  where 
the  cases  are  collected,  and  the  extended  note  to  Sheedy  v.  Roach,  26  Am. 
Rep.  684.  A  gift  causa  mortis  of  money  deposited  in  a  bank  may  be  con* 
summated  by  a  delivery  to  the  donee  of  the  bank  book  representing  the 
deposits:  Bidden  v.  Thrall,  125  N.  Y.  572;  21  Am.  St.  Rep.  758;  Pierce  y. 
Boston  etc  Sav.  Bank,  129  Mass.  425;  37  Am.  Rep.  371;  Tillinghast  v.  When- 
<on,  8  R.  I.  536;  94  Am.  Deo.  126,  and  note;  6  Am.  Rep.  621.  But  in  Ash- 
brook  Y.  Ryon,  2  Bush,  228,  92  Am.  Dea  481,  it  was  held  that  the  deliver/ 
of  a  pass  book  will  not  pass  money  in  a  bank  as  a  gift  causa  mortU, 
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[89  VIBOINIA,  455.] 
COBFORATIONS. — It  A   SUBSCRIPTION  TOB  SHARES   Has  BeeN   OBTAINED  BT 

Fbauodlent  Bepbesentations,  it  may  be  annallcd  by  the  subscriber* 
at  any  time  before  other  equities  have  intervened. 
CofiPOBATiONa — A  Promuteb  is  one  who  brings  about  the  incorporation  and 
organization  of  a  corporation.  Every  person  acting  by  whatever  name 
in  the  formation  and  establishment  of  a  company  at  any  period  prior  to 
its  incorporation  occupies  a  fiduciary  relation  towards  it.  He  is  an 
agent  of  the  corporation,  and  subject  to  the  disabilities  of  its  agents. 

COBPOBATIONS. — A  PROMOTER  Is  GuiLTT  OF  A  BbEACH  Ot  TrUST  if  he  sells 

property  to  the  cnrporation  purchased  after  he  begins  promoting  and 
without  informing  the  company  that  the  property  belongs  to  him,  or  if 
he  accepts  a  bonus  or  commission  from  one  who  sells  property  to  the 
corporation. 

Corporations. — Onb  Induced  bt  Fbaud  to  Subscbibe  to  Stock  of  a  corpo< 
ration  may  maintain  a  bill  in  equity  to  restrain  suits  at  law  upon  hia 
undertakings  and  to  set  aside  the  contract  of  subscription,  and  also,  if  h« 
wishes,  may  recover  back  payments  already  made.' 

Cobfobations — Joinder  in  Suits  to  Set  Asidb  Subscriptions  to. — Ser* 
eral  persons  who  by  the  same  fraudulent  misrepresentations  are  induced 
to  subscribe  for  stock  in  a  corporation  may  join  in  an  action  against  the 
corporation  and  its  promoters  who  are  implicated  in  such  frauds,  to  set 
aside  their  subscriptions  and  to  recover  moneys  paid  thereon. 

Suit  in  the  circuit  court  of  Rockingham  county  to  set  aside 
Buhscriptions  to  the  stock  of  the  Richmond  and  Harrisonburg 
Land  Company.  Decree  for  the  defendants,  and  the  com- 
plainants appealed. 

F.  H.  McGuire^  for  the  appellants. 

W.  W.  and  B.  T.  Crump,  for  the  appellees. 

**•  Lacy,  J.  The  bill  in  this  case  was  filed  in  the  said 
court  in  July,  1891,  by  the  appellants,  E.  J.  Bosher,  George 
W.  Mayo,  F.  C.  Christian,  and  John  O'Toole,  who  sued  for 
the  benefit  of  themselves  and  all  other  stockholders  of  the 
Richmond  and  Harrisonburg  Land  Company  having  like  in- 
terest with  themselves,  being  those  who  subscribed  for  the 
stock  of  the  said  company  and  were  required  to  pay  for  the 
eame  at  par,  and  being  all  the  stockholders  of  the  company 
except  the  promoters  named  in  the  bill,  who  would  come  in 
and  contribute  to  the  expense  and  share  the  benefits  of  the 
suit  against  the  said  Richmond  and  Harrisonburg  Land  Com- 
pany, Philip  B.  Sheild,  receiver,  and  the  promoters  named  as 
defendants,  and  unknown  partners,  who  are  afterwards  named 
and  brought  in  by  an  amended  bill,  seeking  to  set  aside  their 
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Btock  subscriptions,  to  rescind  and  annul  their  contracts  of 
Bubscription,  and  to  have  repayment  of  the  sums  paid  by  thera 
as  subscriptions  to  their  stock,  and  for  general  relief,  upon  the 
ground  of  fraud  practiced  upon  them  by  the  defendants  ia 
procuring  their  subscriptions  to  the  stock  of  the  company, 
and  the  bill  further  sets  forth  that,  upon  the  discovery  by 
them  of  the  fraud  which  had  been  practiced  upon  them,  the 
complainants  had  refused  to  pay  further  sums  upon  their 
contracts  of  subscription,  upon  the  ground  of  the  fraud  and 
deceit  employed  against  them  by  the  defendants,  and  de- 
manded back  the  money  already  paid  by  them,  whereupon 
the  defendants  had,  among  themselves,  instituted  a  suit,  with- 
out notice  to  the  complainants,  seeking  to  enforce  the  pay- 
ment by  the  complainants  of  their  stock  subscriptions  not  yet 
paid,  and  had  a  receiver  appointed  by  the  court  to  collect  from 
them  the  said  unpaid  sums;  and  it  is  prayed  in  the  bill  that 
Ibis  suit  be  heard  with  that,  and  that  the  receiver  in  that  suit 
and  the  other  defendants  be  enjoined  and  restrained  from  col- 
lecting these  unpaid  subscriptions  until  the  further  order  of 
the  court. 

To  this  bill  the  defendants  demurred,  and  the  demurrer 
was  **''  sustained  by  the  court,  upon  the  expressed  ground 
that  this  was  a  misjoinder  of  plaintiffs;  and  both  the  original 
and  amended  bills  were  dismissed,  the  court  declining  to  pass 
upon  any  other  question  in  the  case.  Whereupon  the  case 
was  brought  to  this  court  by  appeal. 

The  circumstances  and  all  the  details  of  the  fraud  and  false 
and  fraudulent  misrepresentations  are  set  forth  with  great 
minuteness  and  distinctness  in  the  bill — the  false  statements 
as  to  the  locality  of  the  property,  and  its  eligibility,  several 
times  multiplying  the  true  amount  of  the  value  and  cost  of 
the  property,  and  false  statements  as  to  the  amount  of  capital 
put  in  by  the  promoters,  together  with  a  false  statement  that 
there  were  no  preferences  in  favor  of  the  promoters — and  mak* 
ing  out  a  case  of  fraud  and  deceit  so  gross  that  the  counsel 
for  the  appellees,  in  the  argument  in  this  court,  admitted  that> 
if  tliey  were  true,  the  appellees  should  be  arraigned  in  a  crimi- 
nal court  upon  them.  It  is  not  deemed  necessary,  however^ 
in  considering  the  single  question  involved  here,  "  whether 
the  plaintiflfs  can  bring  this  suit  jointly,"  to  recite  the  charges 
of  fraud  herein.  We  are  to  consider  the  single  question  de- 
cided by  the  circuit  court  upon  the  demurrer  for  misjoinder  of 
plaintiffs,  which  is,  these  charges,  distinctly  stated,  being 
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true,  so  far  as  were  pleaded,  then  whether  the  plaintiffs  can 
jointly  maintain  their  suit. 

The  jurisdiction  of  a  court  of  equity  to  rescind  contracts 
fraudulently  procured  is  undisputed.  The  appellants  insist 
that  one  object  to  be  attained  by  proceedings  in  chancery  is 
to  prevent  a  multiplicity  of  suits,  and  hence  several  persons 
who  have  a  common  interest,  arising  out  of  the  same  trans- 
action, although  their  interest,  strictly  speaking,  is  not  joint, 
may  unite  in  one  suit,  and  may  even  be  compelled  to  do  so 
by  the  defendant  (citing  Barton's  Chancery  Practice,  p.  253); 
that  it  is  a  favorite  object  of  equity  to  prevent  a  multiplicity 
of  suits  (Sand,  13  ed.),  and  that  there  is  an  exception  allowed, 
**®  founded  on  the  mere  fact  of  numerousness,  when  it  may 
amount  to  a  great  inconvenience  or  positive  obstruction  of 
justice  (Story  on  Equity  Pleading,  sees.  96, 98) ;  and  insist  that 
in  this  case  the  petitioners,  and  those  in  whose  behalf  they 
sue,  are  about  two  hundred  in  number,  are  a  class  well  defined 
and  distinct  from  the  promoters,  necessarily  antagonistic 
in  interest  to  them  and  to  the  company,  which  they  organize 
and  control.  Upon  a  prospectus,  and  upon  circulars,  cards, 
statements,  etc.,  supplementary  thereto,  in  which  the  grossest 
material  misrepresentations  were  made,  all  the  petitioners' 
class  were  introduced  to  make  contracts — all  exactly  alike; 
all  based  upon  said  prospectus,  circulars,  cards,  etc.;  all 
made  with  the  same  party,  the  defendant  company;  and  all 
fraudulent  and  void.  That  the  company,  by  its  agents, 
fraudulently,  by  the  issue  of  a  false  prospectus  and  the  cir- 
culation of  false  circulars,  cards,  statements,  etc.,  induced 
petitioners  and  all  stockholders  of  their  class  to  subscribe 
for  its  stock  and  pay  in  their  money.  And  the  prayer  is  that 
these  contracts  be  rescinded  and  the  money  refunded  to  the 
defrauded  stockholders.  That  the  prospectus  is  referred  to, 
and  made  a  part  of  each  certificate  of  stock. 

On  the  other  hand,  the  appellees  say  that  the  demurrer  was 
properly  sustained  to  the  bill  by  the  circuit  court,  on  the 
ground  that  each  one  of  the  four  plaintiffs  had  a  separate  and 
distinct  claim  against  the  defendants,  and  hence  could  not 
unite  in  one  bill,  and,  such  being  the  case,  they  could  not,  a 
fortiori,  maintain  a  creditors'  bill;  and  that  the  suit  could  not 
be  properly  defended  by  the  defendants  without  tiling  a  sep- 
arate answer  in  each  case,  which  would  require  probably  two 
hundred  answers;  and  that  the  doctrine  of  the  equitable  juris- 
diction of  courts  of  equity  to  prevent  a  multiplicity  of  suits 
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has  no  application  to  such  a  case  as  this,  and  that  in  this 
case  the  court  is  obliged  to  go  back  to  the  execution  by  each 
individual  of  his  distinct  and  separate  contract  with  the  com- 
pany, investigate  the  circumstances  ***  under  which  it  was 
made,  and  determine  upon  its  validity. 

Citing  Campbell,  C.  J.,  as  holding  that  in  Winslow  v.  Jen- 
ness,  64  Mich.  84:  "  The  general  rule  in  equity  is  that  several 
grievances  must  be  redressed  by  several  proceedings,  the  only 
recognized  exceptions  being  when  a  single  right  is  asserted  on 
one  side,  which  affects  all  the  parties  on  the  other  side  in  the 
same  way,  or  a  single  wrong  is  complained  of,  which  falls  on 
them  all  simultaneously  and  together.  Familiar  instances 
are  rights  in  common  which  are  resisted  by  the  owner  of  the 
estate  on  which  it  is  charged,  tax-rolls  assessing  all  parties 
on  an  equal  ra^io,  and  fraud  by  trustees  affecting  all  the  bene- 
ficiaries. If  there  is  any  distinction  in  the  proportion  or 
character  of  the  several  grievances,  there  can  be  no  joinder." 
And  citing  Gray  v.  Rothschild,  112  N.  Y.  668,  as  holding  that 
parties  claiming  to  have  been  defrauded  by  similar,  but  not 
the  same,  representations,  could  not  unite,  as  each  had  a  sep- 
arate cause  of  action;  and  that  the  statement  by  Mr.  Cook, 
in  section  156  of  his  book  on  stockholders,  that  several  stock- 
holders defrauded  in  the  same  way  may  join  in  the  bill  as 
co-complainants,  is  only  a  conjecture  by  him,  and  incorrect 
in  the  light  of  recent  decisions;  and  that  it  was  held  by  Lord 
Eldon,  in  Jones  v.  Garcia  del  Rio,  1  Turn.  &  R.  297,  in  a  case 
identical  with  this  case,  that  the  plaintiffs  could  not  join,  nor 
sue  on  behalf  of  themselves  and  others;  "  that  the  plaintiffs, 
if  they  had  any  demand  at  all,  had  each  a  demand  at  law, 
and  each  a  several  demand  in  equity;  that  they  could  not  file 
a  bill  on  behalf  of  themselves  and  the  other  holders  of  scrip; 
and,  as  they  were  unable  to  do  that,  they  could  not,  having 
three  distinct  demands,  file  one  bill — and  upon  that  ground 
alone  ....  dissolved  the  injunction."  And  citing  and  rely- 
ing on  the  rulings  of  this  court  in  the  recent  case  of  Norfolk 
etc.  R.  R.  Co.  V,  Smoot  81  Va. 495:  "That  two  or  more  parties 
having  distinct  causes  of  action  against  the  same  defendant, 
cannot  join  in  one  suit  to  enforce  **•  their  rights.  To  enable 
plaintiffs  to  join  in  one  suit,  they  must  have  a  community  of 
interest,  such  as  to  establish  a  street,  or  to  have  obstructions 
in  an  existing  street  removed,  or  as  taxpayers,  to  restrain 
municipal  corporations  and  their  officers  from  transcending 
tlieir  powers  in  a  way  injurious  to  taxpayers." 
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In  considering  the  single  question  in  dispute  as  to  this  ap- 
peal, stated  above,  we  will  observe  that  is  a  general  rule  of 
law  that  if  a  person  is  induced  to  enter  into  a  contract  by 
false  representations,  fraudulently  made  by  the  other  con- 
tracting party  or  his  agent,  the  contract  is  voidable  at  the  op- 
tion of  the  innocent  party.  The  rule  applies  with  full  force 
both  to  contracts  of  membership  and  to  contracts  to  purchase, 
or  to  take  shares  in  a  corporation  at  a  future  time.  It  may 
be  stated,  as  a  general  rule,  that  if  a  subscription  for  shares 
was  obtained  by  fraudulent  representations,  it  may  be  an- 
nulled by  the  subscriber  at  any  time  before  other  equities 
have  intervened.  Lord  Romilly  said  {Central  Ry.  Co.  v. 
Kirschy  L.  R.  2  H.  L.  99),  in  considering  the  right  of  a  person 
lo  be  relieved  of  shares  which  he  had  taken  upon  the  faith  of 
a  fraudulent  prospectus  issued  by  the  company:  "Contracts 
of  this  description,  between  an  individual  and  a  company,  so 
far  as  misrepresentation  or  suppression  of  the  truth  is  con- 
cerned, are  to  be  treated  like  contracts  between  any  two  indivi- 
duals. If  one  man  makes  a  false  statement  which  misleads 
another,  the  way  in  which  that  is  to  be  treated  affords  the 
example  for  the  way  in  which  a  contract  is  to  be  treated  when 
a  company  makes  a  false  statement  which  misleads  an  indi- 
vidual ":  1  Morawetz  on  Private  Corporations,  sec.  95.  A 
promoter  is  a  person  who  brings  about  the  incorporation  and 
organization  of  a  corporation.  He  brings  together  the  persons 
who  become  interested  in  the  enterprise,  aids  in  procuring 
subscriptions,  and  sets  in  motion  the  machinery  which  leads 
to  the  formation  itself.  Every  person,  acting  by  whatever 
name  in  the  forming  and  establishing  ***  of  a  company  at 
any  period  prior  to  the  company,  is  considered  in  law  as  oc- 
cupying a  fiduciary  relation  towards  the  corporation.  He 
is  an  agent  of  the  corporation,  and  is  subject  to  the  disabili- 
ties of  such.  He  is  guilty  of  a  breach  of  trust  if  he  sells  prop- 
erty to  the  corporation,  purchased  after  he  began  promoting, 
without  informing  the  company  that  the  property  belongs  to 
him;  or  he  may  commit  a  breach  of  trust  by  accepting  a  boniia 
or  commission  from  a  person  who  sells  property  to  the  corpo- 
ration. The  law  is  rigid  in  its  protection  of  the  corporation 
and  stockholders:  Cook  on  Stocks  and  Stockholders,  sec.  657. 
When  a  stockholder  has  been  defrauded  by  such  trustees,  and 
seeks  redress  against  the  fraud,  it  is  no  answer  to  say  that  by 
proper  inquiry  he  might  have  learned  the  truth,  or  by  more 
vigilance  he  might  have  discovered  the  deception;  and,  when 
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the  representations  are  by  a  prospectus,  he  is  not  obliged  to 
investigate  for  himself,  and  investigate  the  truth  of  represen- 
tations, to  protect  himself  against  the  charge  of  negligence. 
But  the  principle  of  law  that  fraud  vitiates  all  contracts,  ap- 
plies to  a  contract  of  subscription,  and  such  contract  is  void- 
able for  fraud  at  the  option  or  election  of  the  person  defrauded. 
There  are  several  remedies  which  are  open  to  a  subscriber  in- 
duced to  subscribe  by  fraud.  One  is — as  pursued  in  this  case- 
— by  bill  in  equity  to  restrain  suits  at  law  upon  his  undertak- 
ings, and  to  set  aside  the  subscription  contract,  and  also,  if 
he  wishes,  to  recover  back  payments  already  made  on  the 
subscriptions.  And  it  is  said  by  Mr.  Cook,  in  his  valuable 
book  on  Stocks  and  Stockholders,  and  corporation  law,  that 
this  is  the  most  fair,  safe,  and  complete  remedy  that  the  sub- 
scriber has.  It  is  a  decisive  notice  to  the  corporation  and  all 
third  parties  not  to  rely  on  the  subscription  in  question.  It 
enables  the  subscriber  to  set  aside  the  contract,  to  enjoin  ac- 
tion at  law  for  calls,  and  to  recover  back  payments  made  be- 
fore the  discovery  of  the  fraud.  It  is  the  customary,  and,  it 
seems,  favorite,  remedy  in  England,  and  *•*  has  been  clearly 
upheld  in  this  country.  The  complainant  in  such  a  bill  in 
equity,  to  set  aside  a  subscription  obtained  by  fraud,  cannot 
sue  in  behalf  of  himself  and  such  others  as  may  choose  to 
come  in;  but  several  subscribers  defrauded  in  the  same  way 
may  join  in  a  bill  as  co-complainants.  The  corporation  is 
to  be  a  defendant;  and  if  merely  a  cancellation  of  a  sub- 
scription and  an  injunction  against  suits  at  law  are  sought^ 
the  corporation,  it  seems,  may  be  the  sole  defendant.  A  court 
of  equity  in  these  actions  will  give  complete  relief  by  decree- 
ing that  the  directors  guilty  of  the  fraud  shall  refund  to  the 
subscriber  payments  made  by  him  before  discovery  of  the 
fraud.  This  relief  dispenses  with  an  action  at  law  for  dam- 
ages for  deceit,  and  when  sought  for  in  the  bill  in  equity  the 
guilty  directors  must  be  made  parties;  and  the  bill  is  not 
multifarious  by  reason  of  its  blending  prayers  for  these  various 
kinds  of  relief:  Cook  on  Stocks  and  Stockholders,  sees.  150,^ 
156;  citing  Eeese  River  etc.  Co.  v.  Smith,  L.  R.  4  H.  L.  64; 
Hallows  V.  Fernie,  L.  R.  3  Ch.  App.  467;  Vreeland  v.  New  Jer- 
tey  Stone  Co.,  29  N.  J.  Eq.  188. 

In  the  case  of  Brinkerhoff  v.  Brown^  6  Johns.  Ch.  151,  Chan- 
cellor Kent  said,  upon  this  question  of  the  misjoinder  of  plain- 
tiffs: '*  There  is  no  sound  reason  for  requiring  the  judgment 
creditors  to  separate  in  their  suits,  when  they  have  one  com- 
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in  on  object  in  view,  which  in  fact  governs  the  whole  case. 
There  is  no  particular  matter  in  litigation  peculiar  to  each 
plaintiff;  and  if  they  be  required  to  sue  separately,  it  may  be 
pertinently  asked,  cui  bono?  Their  rights  are  already  estab- 
lished, and  the  subject  in  dispute  may  be  said  to  be  joint,  as 
between  the  plaintiffs  on  the  one  hand  and  the  defendants  on 
the  other,  charged  with  a  combination  to  delay,  hinder,  and 
defraud  their  creditors.  If  each  judgment  creditor  was  to  bo 
x)bliged  to  file  his  separate  bill,  it  would  be  bringing  the  same 
question  of  fraud  into  repeated  discussion,  which  would  ex- 
haust the  fund,  and  be  productive  of  all  the  mischief  and  *** 
oppression  attending  a  multiplicity  of  suits.  It  appears  to 
me,  therefore,  that  the  judgmeat  creditors,  in  cases  of  fraud 
in  the  original  debtor,  have  a  right  to  unite  in  one  bill  to  de- 
tect and  suppress  that  fraud  (citing  the  chief  baron  in  Ward 
^.  Duke  of  Northumberland^  2  Anstr.  469,  as  agreeing  that  un- 
connected parties  might  be  joined  in  one  suit,  where  there 
was  a  common  interest  among  them  all,  centering  in  the  point 
in  issue  in  the  cause).  And  if  I  am  not  mistaken  it  is  the 
case  in  the  present  suit  as  respects  the  plaintiffs.  The  grava- 
men of  the  bill  is  fraud,  equally  injurious  to  all  the  plaintiffs, 
and  their  interests  all  center  on  that  point":  See  the  opin- 
ion and  the  cases  cited. 

Saying  further:  "There  was  a  series  of  acts  on  the  part  of 
the  persons  concerned  in  this  Genessee  company,  all  produced 
by  the  same  fraudulent  intent,  and  terminating  in  the  decep- 
tion and  injury  of  the  plaintiffs.  The  defendants  performed 
different  parts  in  the  same  drama,  but  it  was  still  one  piece 
— one  entire  performance — marked  by  different  scenes";  and 
*'  that  the  subject  matter  of  the  bill  and  of  the  relief,  and  the 
only  matter  in  litigation,  is  the  fraud  charged,"  etc.  The 
learned  chancellor  further  observes  that  the  rules  of  pleading 
in  chancery  are  not  so  precise  and  strict  as  at  law,  and  are 
more  flexible  in  their  modification,  and  can  more  readily  be 
made  to  suit  the  equity  of  the  case  and  the  policy  of  the 
court;  and  that  the  case,  also,  of  creditors  suing  on  behalf  of 
themselves  and  all  others  is  another  instance  of  the  relaxation 
of  the  severity  of  a  general  rule  of  pleading. 

Mr.  Justice  Story,  in  his  work  on  Equity  Pleading,  section 
279,  speaking  of  the  objection  to  a  bill  for  multifariousness 
upon  the  misjoinder  of  plaintiffs,  says  that  the  principle 
applies  to  an  improper  joinder  of  plaintiffs,  who  claim  no  com- 
jiion  interests,  but  assert  distinct  and  several  claims  against 
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one  and  the  same  defendant.  If  several  distinct  holders  of 
scrip  or  shares  in  a  loan  should  sue  on  behalf  of  themselves 
***  and  all  others,  to  have  their  subscriptions  refunded,  the 
bill  would  be  multifarious,  for  their  interests  and  demands 
are  distinct  and  several.  But  the  objection  of  misjoinder  does 
not  apply  where  all  the  parties  plaintiff  have  an  interest  in 
the  suit,  although  it  is  not  a  co-extensive  interest. 

Another  exception  to  the  general  doctrine  respecting  multi- 
fariousness and  misjoinder,  which  has  already  been  alluded 
to,  is  when  the  parties  (either  the  plaintiffs  or  defendants) 
have  one  common  interest  touching  the  matter  of  the  bill, 
although  they  claim  under  distinct  titles  and  have  independ- 
ent interests.  Mr.  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, has  examined  this  subject  with  great  ability,  and 
maintains  the  jurisdiction  on  behalf  of  persons  having  a  com- 
mon interest  in  the  subject  of  the  suit,  and  in  cases  whero 
there  is  a  community  of  interest  in  the  question  at  issue,  and 
perhaps  in  the  kind  of  relief  sought,  only:  Pomeroy's  Equity 
Jurisprudence,  sec.  269.  If  the  claims  are  distinct,  and  grow' 
out  of  different  transactions,  it  has  been  denied  that  the  plain- 
tiffs may  unite — join  as  plaintiffs — against  a  common  defend- 
ant because  their  claims  are  similar,  as  we  have  seen,  as  in 
Jones  V.  Garcia  del  Rio^  1  Turn.  &  R.  297,  where  each  had  & 
demand  at  law,  and  each  a  several  demand  in  equity.  Where 
the  fraudulent  acts  complained  of  are  different  and  uncon- 
nected, the  joinder  is  not  allowed,  because  they  are  distinct 
and  separate,  although  similar,  as  where  agents  procure  sub- 
scriptions by  fraudulent  representations  at  different  times 
and  under  varying  circumstances,  although  similar  in  their 
general  scope,  because  the  defense  is  different  and  the  acts 
are  different  and  distinct,  and  the  proofs  are  necessarily  dif- 
ferent, each  dependent  upon  its  own  circumstances.  But  in 
a  case  like  the  one  made  by  this  bill,  where  the  parties  allege 
in  the  bill  that  the  fraudulent  acts  are  exactly  the  same,  and 
perpetrated  by  the  same  means,  and  the  injury  identical  as 
to  all,  except  only  in  the  amount  of  the  injury — as  where  the 
same  false  statements  are  distributed  ***  to  all,  and  the  same 
false  and  deceitful  prospectus  is  operated  upon  all  alike,  and  all 
have  been  defrauded  by  the  same  means,  and  the  relief  sought 
is  the  same,  and  the  subject  matter  identically  the  same — 
there  is  a  community  of  interest  and  right,  and  such  persons 
may  unite  as  co-plaintiffs  against  the  common  wrongdoer.  If 
this  were  not  so,  it  is  difficult  to  see  how  relief  could  be  had 


Dec.  1892.]    Bosher  r.  Richmond  etc.  Land  Ca  887 

at  all.  In  so  many  holdings  many  are  necessarily  small,  and 
the  whole  interest  destroyed  inevitably  in  an  effort  to  redress 
an  admitted  wrong. 

The  bill  in  this  case  is  most  skillfully  drawn,  evidently  in 
the  light  of  the  authorities,  and  is  in  accordance  with  princi- 
ples well  established  in  the  law,  and  not  defective,  nor  liable 
to  demurrer.  The  case  stated  therein  is  one  calling  loudly 
for  relief  in  equity,  and  the  plaintiffs  are  properly  joined. 
Whether  the  proofs  can  be  adduced  to  sustain  its  charges  is 
a  question  we  do  not  now  propose  to  decide;  but  the  decree 
of  the  circuit  court,  sustaining  the  demurrer,  is,  we  think,  er- 
roneous, and  for  that  reason  the  same  will  be  reversed,  and 
the  cause  remanded  to  the  said  circuit  court,  there  to  be  con- 
sidered upon  the  merits  and  for  final  decree  therein,  as  that 
may  appear  right  upon  the  hearing. 

Decree  reversed. 

Corporations — Subscriptions  to  Stock  Obtainbd  bt  Fkatts — ^Right  to 
Avoid. — This  question  will  be  found  thoroughly  treated  in  the  extended 
notes  to  Tbompaon  v.  Beno  Sav.  Bank,  3  Am.  St.  Rep.  824;  Parker  ▼.  Tlumuu, 
81  Am.  Dec.  401;  Clem  v.  Newcastle  etc,  R.  R.  Co.,  68  Am.  Dec.  654,  and 
Franklin  Olass  Co.  v.  Alexander,  9  Am.  Dec.  96.  While  false  statements  of 
an  authorized  agent  of  a  corporation  in  regard  to  the  past  or  present  itattt* 
of  the  corporate  enterprise  whereby  a  subscription  to  its  stock  is  obtained 
may  be  fraudulent  and  defeat  a  recovery  thereon,  representations  concern- 
ing its  future  expectations  will  not  have  that  effect:  Armstrong  v.  Karahnert 
47  Ohio  St.  276.  One  who  has  been  induced  to  subscribe  for  corporate  stock  by 
fraudulent  representations  cannot  recover  the  amount  paid  until  the  claims 
of  creditors  of  the  corporation  are  satisfied:  Turner  v.  Grangers  etc.  Inu.  Co.^ 
65  Oa.  649;  38  Am.  Rep.  801,  and  note;  Howard  v.  Turner,  155  Pa.  St  349; 
35  Am.  St.  Rep.  883.  A  promoter  of  a  corporation  is  liable  on  his  promiss 
to  refund  a  subscription,  where  the  terms  of  his  promise  whereby  the  snb» 
scription  was  obtained  are  not  carried  out:  AlUsony.  Wood,  147  Fa.  St.  197; 
30  Am.  St.  Rep.  726. 

Corporations — Promoters  as  Agents. — Promoters  of  a  corporation  who, 
on  its  formation,  become  ofQcers  thereof,  must  be  treated  as  its  agents  and 
trustees,  and  held  accountable  to  it  for  any  profits  which  they  realize  npoa 
property  bought  for  and  sold  to  the  corporation:  Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  307;  17  Am.  St.  Rep.  149,  and  extended  note;  note  to  Memphit  etc 
R.  R.  Co.  V.  Wood,  16  Am.  St.  Rep.  98. 

Corporations — Joinder  in  Suits  to  Set  Aside  Subscriptions  ra— 
Where  two  persons  purchase  stock  in  a  corporation  at  the  same  time  and 
onder  one  arrangement  and  the  false  representations  inducing  sach  pnrchas* 
were  made  to  them  jointly,  they  may  join  in  a  bill  to  set  aside  such  purchase 
on  the  ground  of  such  false  representations:  Sherman  r.  American  Stove  Co., 
85  Mich.  169. 
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Gibson  v.  Green's  Administrator. 

[89  VIBOINIA.  624.] 

Rtatuts  of  Limitations  To  Be  Availed  or  Must  Bb  Pleaded. 

JoDOHSNT,  Mebqer.— The  Recovery  or  JtrDOHENT  on  a  Debt  Sbcubkd  bt 
A  Trust  Deed  does  not  merge  such  debt  so  that  it  ia  no  longer  secured 
by  the  deed. 

Trust  Deed. — Neither  thb  RuMNiya  or  thb  Statutjb  or  LniiTATioMa 
against  a  debt  secured  by  a  trust  deed,  nor  the  recovery  of  judgment 
on  such  debt,  nor  any  lapse  of  time  short  of  the  period  sufficient  to 
raise  the  presnmption  of  payment,  deprives  the  party  of  his  right  to 
enforce  the  trust  for  the  purpose  of  compelling  payment  of  the  debt. 

Res  Judicata. — A  Bill  fob  the  Resettlement  or  the  Administratiov 
Account  of  a  decedent  must  be  denied  if  the  same  matters  were  at  issne 
and  determined  in  a  previous  suit  between  the  same  parties. 

A  Bill  or  Review  Does  Not  Lib  in  Favob  of  an  Assignei. 

Suit  in  equity  by  J.  C.  Gibson  and  wife  against  J.  A. 
Brooke,  administrator  of  the  estate  of  John  Cook  Green,  de- 
ceased, and  others.  The  complainants  aver  the  execution  in 
1867  by  Mrs.  Gibson,  then  Miss  Shackleford,  and  Lucy  B- 
Shackleford  of  a  deed  of  trust  of  certain  lands  to  secure  a 
bond  in  favor  of  the  administrator  of  F.  J.  Thompson,  de- 
ceased; that  judgment  was  obtained  on  this  bond  in  Septem- 
ber, 1876,  in  the  circuit  court  of  Culpeper  county;  that  the 
lands  had  been  advertised  to  be  sold  by  the  trustees  under 
such  trust  deed;  that  the  debt  secured  by  the  deed  had  be- 
come merged  in  the  judgment,  and  thereby  extinguished. 
The  complainants  asked  for  an  injunction  to  prohibit  the  sale 
threatened  by  the  trustees  of  the  trust  deed.  An  amended 
bill  was  filed  in  1886  stating  that  one  S.  AV.  Thompson,  a  dis- 
tributee of  the  estate  of  F.  J.  Thompson,  deceased,  had  as- 
signed all  his  interest  therein  to  Mrs.  Gibson,  and  averring 
that  a  number  of  bonds  and  other  choses  in  action  belonging 
to  the  estate  had  gone  into  the  administrator's  hands,  and 
had  not  been  accounted  for.  The  amended  bill  prayed  for  a 
resettlement  of  the  administration  accounts.  The  adminis- 
trator demurred  to  the  bill  and  also  answered  both  the  original 
and  amended  bills,  and  filed  a  plea  of  rea  judicata.  On  the 
hearing  an  injunction  previously  issued  was  dissolved  and 
the  bills  dismissed.     The  complainants  appealed. 

J.  C.  Gibson  and  James  Lyons,  for  the  appellants. 

G.  D.  Gray,  for  the  appellees. 

**®  Lewis,  P.  In  the  petition  for  appeal  the  point  is  for 
the  first  time  made  that  not  only  was  the  debt  secured  by 
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the  deed  of  trust  merged  in  the  judgment,  but  that  the  judg- 
ment is  barred  by  the  statute  of  limitations;  and  on  this 
ground  it  is  contended  that  the  injunction  ought  to  have 
been  perpetuated. 

This  position  is  untenable.  In  the  first  place,  no  mention 
of  the  statute  is  made  in  the  pleadings,  and  nothing  is  better 
settled  than  that  the  statute,  to  be  availed  of,  must  be  pleaded: 
Hickman  v.  Stout,  2  Leigh,  6;  Smith  y.  Hutchinson,  78  Va. 
€83.  Indeed,  not  only  was  the  statute  not  relied  on  in  the 
court  below,  but  the  amended  bill  prays  specifically  that  pro- 
ceedings under  the  deed  of  trust  be  enjoined,  and  that  the 
parties  entitled  to  the  judgment  be  required  to  enforce  it  in 
the  usual  way. 

It  is  moreover  a  general  rule,  universally  recognized,  that 
A  decree  has  to  be  founded  on  the  allegata  as  well  as  the  pro' 
hata  of  the  case;  otherwise  the  pleadings,  instead  of  being  a 
shield  to  protect  parties  from  surprise,  would  be  a  snare  to 
«ntrap  them:  Putnam  v.  Day,  22  Wall.  60;  Mundy  v.  Vawter^ 
Z  Gratt.  518;  1  Barton's  Chancery  Practice,  260. 

But  according  to  the  rule  established  in  Virginia,  the  debt 
was  not  merged  in  the  judgment,  nor  was  the  deed  of  trust 
security  in  any  way  affected  by  the  judgment.  Undoubtedly, 
the  bond,  the  original  evidence  of  the  debt,  was  merged  i:,  «•*' 
the  judgment,  but  the  character  of  the  debt  was  not  changed; 
that  remained  the  same.  This  court  has  repeatedly  called 
attention  to  the  distinction  between  a  mortgage,  deed  of  trust, 
and  a  vendor's  lien,  and  mere  personal  securities  for  the  pay- 
ment of  money  of  any  class  or  grade  whatever.  And  the  rule 
has  been  recognized  that  no  change  in  the  evidence  of  the 
debt,  or  anything  short  of  actual  payment  or  an  express  re- 
lease will  operate  to  discharge  the  lien;  that  the  latter  remains 
until  the  debt  is  satisfied,  and  is  not  affected  by  a  judgment 
at  law  merging  the  original  evidence  of  the  debt:  2  Jones  on 
Mortgages,  sec.  924;  Hanna  v.  Wilson,  3  Gratt.  243;  46  Am. 
Dec.  190;  Coles  v.  Withers,  33  Gratt.  186;  Bowie  v.  Poor  School 
Society,  75  Va.  300;  Stimpson  v.  Bishop,  S2  Va.  190. 

Accordingly,  it  has  been  expressly  decided  that  although 
the  evidence  of  the  debt  has  been  merged  in  a  judgment,  and 
althougli  the  judgment  is  actually  barred  by  the  statute  of 
limitations,  yet  that  the  remedy  in  equity  to  enforce  the  lien 
is  not  affected  by  any  lapse  of  time  short  of  the  period  suffi- 
cient to  raise  the  presumption  of  payment:  Paxton  v.  Rich,  85 
Va.  378;  Bank  of  Metropolis  v.  Guttschlick,  14  Pet.  19.     The 
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limitation  prescribed  by  section  2935  of  the  code  of  1887  has 
no  application  to  the  present  case. 

As  to  the  prayer  of  the  amended  bill  for  a  resettlement  of 
the  administration  accounts  of  John  Cook  Green,  deceased^ 
that  is  fully  met  by  the  plea  of  res  judicata.  The  very  mat- 
ters thus  sought  to  be  litigated  were  in  issue  in  the  suit  of 
Green  v.  Thompson,  84  Va.  376,  decided  here  in  January,  1888, 
to  which  suit  all  the  parties  to  the  present  suit  were  parties. 
In  that  case  the  bill  charged  that  the  administrator  had  not 
fully  accounted  for  all  the  assets  that  went  into  his  hands,, 
and  the  circuit  court  ordered  an  account,  in  conformity  with 
the  prayer  of  the  bill.  But  this  court,  on  appeal,  reversed 
the  decree  and  dismissed  the  bill,  not  only  on  the  ground  of 
laches  and  lapse  of  time,  but  because  **®  the  record  itself 
showed  the  correctness  of  the  settled  accounts.  The  appel- 
lants, having  been  parties  to  that  suit,  are  bound  by  the  de- 
cree therein,  and  cannot  now,  in  an  independent  suit,  reopen 
what  was  finally  settled  by  that  decree. 

The-  result,  moreover,  would  be  the  same  were  the  amended 
bill  in  this  case  treated  as  a  bill  of  review  on  the  ground  of 
newly  discovered  evidence.  There  is  no  distinct  allegation  a» 
to  when  the  receipt  relied  on  was  first  discovered,  nor  is  it 
alleged  that  by  the  use  of  reasonable  diligence  it  could  not 
have  been  produced  in  time  to  have  been  used  in  the  original 
cause;  nor  does  it  contain  anything  which  could  have  pro- 
duced a  different  result  had  it  been  brought  forward  in  time. 

But  the  amended  bill  cannot  be  treated  as  a  bill  of  review. 
The  female  complainant,  so  far  as  the  prayer  for  a  resettle- 
ment of  the  administration  accounts  is  concerned,  is  claiming; 
as  the  assignee  of  Samuel  W.  Thompson,  the  plaintiflf  in  th» 
Thompson  suit,  and  a  bill  of  review  does  not  lie  for  assignees: 
Thompson  v.  Maxwell,  95  U.  S.  391;  Armstead  v.  Bailey ,  83  Va. 
242. 

Decree  affirmed.  

Limitations  op  Actions— Pleading. — The  statute  of  limitations,  to  b» 
available,  must  be  specially  pleaded:  Cwtias  v.  Mtna  etc.  Ins.  Co.,  90  CaL 
245;  26  Am.  St.  Rep.  114;  Johnson  v.  Cooper,  2  Yerg.  524;  24  Am.  Dea  602^ 
Parker  v.  Kane,  4  Wis.  1;  65  Am.  Dec.  283,  and  note;  Wilkinaon  v.  Flowers, 
37  Miss.  579;  76  Am.  Dec.  78,  and  note;  Waggoner  v.  Jermaine,  3  Denio, 
306;  45  Am.  Dec.  474.  Limitation  does  not  extinguish  a  contract,  but  is  a 
defense  in  bar  to  a  recovery  upon  it,  and  must  always  be  pleaded:  Wassell  v. 
Meardon,  II  Ark.  705;  64  Am.  Dec.  246,  and  note;  Baekua  v.  Clark,  1  Kan. 
303;  83  Am.  Deo.  437;  Chiles  r.  Drake,  2  Met.  146;  74  Am.  Dec.  406.  m4 
Dote. 
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JtJDGMEXT— Merger — Collateral  Skccritt.— If  the  maker  of  ft  prom- 
issory note  agrees  to  procnre  an  indorser  thereof,  and  fails  to  do  so,  and  an 
action  is  brought  against  him  on  this  agreement,  and  a  judgment  recorered, 
iu  which  the  damages  are  assessed  at  a  sum  equal  to  the  amount  due  on  the 
note,  such  judgment  remaining  unsatisfied,  will  not  preclude  a  recovery  on 
the  note  for  the  amount  thereof:  Vauxem  r.  Burr,  151  Mass,  386;  21  Am. 
St.  Rep.  458.  The  lien  of  a  mortgage  is  not  merged  in  a  judgment  of  fore- 
closure: Evansviile  Oas-Light  Co.  v.  State,  73  Ind.  219;  38  Am.  Rep.  129,  and 
extended  note.     See,  also,  the  note  to  Clark  t.  Bawling,  53  Am.  Dec.  300. 

Collateral  Security — Statute  or  Limitatioms. — A  deposit  of  collate 
erals  does  not  prevent  or  impede  the  running  of  the  statute  of  limitations 
upon  the  debts  secured  thereby,  but  the  barring  of  any  action  upon  such 
debt  through  the  running  of  the  statute  of  limitations  does  not  affect  the 
right  of  the  pledgee  to  hold  and  realize  upon  the  collateral,  nor  of  the  pledgor 
to  call  for  any  surplus  remaining  after  the  principal  debt  has  been  paid: 
Hartranft't  Eatatt,  153  Pa.  St.  530;  34  Am.  St.  Rep.  717,  and  not«. 


Ficklin's  Administrator  v.  Rixey. 

[89  VIEGINIA,  882.] 

The  Right  of  Dower  Is  an  Existing  Lien  or  Encumbranck  and  not  a 
mere  possibility  or  contingency,  which  is  to  be  deemed  an  encumbrano* 
only  when  it  becomes  consummate  by  the  death  of  the  husband. 

A  Right  of  Dower  Is  Superior  to  All  Judgment  Liens  Accbuino 
Ari'ER  THE  Marriage. 

A  Post-nuptial  Settlement  Upon  Consideration  of  the  Release  of 
THE  Wife's  Right  of  Dowek,  or  upon  any  other  valuable  considera- 
tion, is  good  in  equity  though  void  by  the  common  law,  and  the  hua- 
band's  creditors  by  judgments  recovered  after  hia  marriage  are  bound 
by  such  settlement. 

James  G.  Field,  for  the  appellants. 

Rixey  and  Barbour,  for  the  appellees. 

®*'  Lewis,  P.  In  1868  Richard  S.  Rixey,  being  seised  in 
fee  of  a  tract  of  land  containing  eight  hundred  and  fifteen 
acres,  settled  upon  his  wife  two  hundred  and  seventy  acres 
thereof,  in  consideration  of  the  relinquishment  of  her  right 
of  dower  in  the  residue  of  his  real  estate.  At  the  time  of 
this  settlement  there  were  sundry  docketed  judgments  against 
him,  but  which  had  been  obtained  subsequent  to  his  marriage. 
The  object  of  the  present  suit  was  to  subject  the  whole  of  the 
land  to  the  satisfaction  of  these  judgments.  In  the  progress 
of  the  cause  a  commissioner  of  the  court  reported  that  the 
value  of  the  two  hundred  and  seventy  acres,  at  the  time  of 
the  settlement,  was  fourteen  hundred  and  seventeen  dollars 
and  fifty  cents,  and  that  the  value  of  the  dower  relinquished 


892  FicKLiN*8  Administrator  v.  Rixey.     [Virginia, 

was  then  fifteen  hundred  and  thirty-five  dollars  and  twenty- 
five  cents.  There  was  no  exception  to  the  report  in  this  par- 
ticular, and  the  report  was  confirmed.  The  only  ground  of 
exception  was  that  the  judgments  were  paramount  to  the 
deed  of  settlement,  because  prior  in  time — in  other  words* 
that  the  liens  of  the  judgments,  which  originally  attached  to 
the  two  hundred  and  seventy  acres,  could  not  be  displaced  or 
impaired  by  the  subsequent  settlement;  and  this  is  the  single 
question  we  have  to  determine. 

Mrs.  Rixey  having  died,  the  circuit  court  decreed,  when  the 
cause  came  on  to  be  finally  heard,  that  her  heirs  at  law  are 
entitled  to  the  two  hundred  and  seventy  acres  "  free  of  and 
discharged  from  all  liability  for  the  debts  of  S.  Richard 
Rixey." 

We  are  of  opinion  that  there  is  no  error  in  this  decree. 
The  position  of  the  appellants  (the  judgment  creditors)  is 
founded  upon  a  misconception  of  the  real  nature  of  the  in- 
choate right  of  dower.  Notwithstanding  the  dictum  of  Judge 
Story  to  the  contrary,  in  Powell  v.  Monson  Mfg.  Co.,  3  Mason, 
847,  and  some  express  decisions  to  the  same  eflFect,  it  is  now  set- 
tled law  that  such  a  right  is  not  a  mere  possibility  or  contin- 
gency, which  is  to  be  deemed  an  encumbrance  only  when  it 
becomes  consummate  by  the  death  of  the  husband,  *'*  but 
that  it  is  an  existing  lien  or  encumbrance;  and  upon  this 
ground  it  has  been  often  determined  that  a  covenant  against 
encumbrances  is  broken  by  the  existence  of  a  right  of  dower, 
whether  inchoate  or  consummate:  Shearer  v.  Ranger,  22  Pick. 
447;  Bigelow  v.  Hubbard,  97  Mass.  195;  Porter  v.  Noyes,  2 
Greenl.  22,  11  Am.  Dec.  30,  and  note;  Rawle  on  Covenants 
for  Title,  4th  ed.,  96,  and  cases  cited. 

The  lien,  of  course,  is  inferior  to  all  liens  on  the  land  which 
attached  prior  to  the  marriage,  but  it  is  superior  to  those 
which  are  acquired  after  the  marriage  without  the  wife's  con- 
sent, including  judgments:  2  Minor's  Institutes,  4th  ed.,  182; 
Stewart's  Husband  and  Wife,  sec.  258. 

The  settlement  in  question,  then,  being  founded  on  a  con- 
sideration paramount  to  the  appellants'  judgments,  its  validity 
must  be  determined  upon  grounds  independent  of  the  judg- 
ments; and  upon  this  point  there  is  no  difl&culty. 

It  is  a  settled  doctrine,  repeatedly  recognized  by  this  court, 
that  a  post-nuptial  settlement  in  favor  of  a  wife,  upon  a  val- 
uable consideration,  is  good  in  equity,  though  void  at  common 
law;  and  the  relinquishment  of  the  wife's  right  of  dower  is  a 
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good  consideration  for  such  a  settlement  as  against  creditors 
of  the  husband,  to  the  extent  of  the  yalue  of  the  dower: 
Harvey  v.  Alexander,  1  Rand.  219;  10  Am.  Dec.  519;  Quarles 
V.  Lacy,  4  Munf.  251;  William  &  Mary  College  v.  Powellf  12 
Gratt.  372;  Davis  v.  Davis,  25  Gratt.  587;  Yates  v.  Law,  86 
Va.  117;  De  Farges  v.  Ryland,  87  Va.  404;  24  Am.  St.  Rep. 
659.  Indeed,  as  was  said  in  Davis  v.  Davis,  25  Gratt.  587, 
courts  of  equity  view  such  settlements  liberally  in  favor  of 
the  wife,  and  will  not  interfere  at  the  instance  of  creditors, 
unless  the  estimated  value  of  the  dower  interest  relinquished 
be  shown  to  be  excessive. 

In  the  present  case  it  appears  from  the  commissioner's  re- 
port that  the  value  of  the  dower  exceeded  that  of  the  land 
settled  on  the  wife,  and,  as  there  was  no  exception  to  the 
report  on  that  ground  in  the  court  below,  the  finding  of  the 
*•*  commissioner  is  conclusive  here  t  Simmons  v.  Simmons^ 
33  Gratt.  451;  Robinson  v.  Allen,  85  Va.  721;  Topliff  v.  Top- 
liff,  145  U.  S.  156,  173. 

Decree  affirmed.  ^_^ 

DowiB,  Priobttt  of,  as  Rkgakds  Oi'HEit  Rights.— Dower  is  parsmonnt 
to  all  coDveyances,  contracts,  encumbrances,  debts,  or  liabilities  of  the  has- 
band,  executed  or  incurred  by  him  during  the  existence  of  the  eoverture: 
Biyginbotham  v.  Comwell,  8  Gratt.  83;  56  Am.  Dec.  130.  In  SfieU  t.  DuTtcan, 
31  S.  C.  547,  this  question  underwent  an  elaborate  discussion,  and  it  was 
held  that  the  inchoate  right  of  dower  was  a  substantial  right  of  property, 
and  not  a  mere  lien,  and  that  this  right,  if  it  attached  before  a  tax  lien,  wa« 
paramount  thereto.  At  page  665  of  the  report,  Mr.  Justice  McGowan  men- 
tions an  nnreported  case,  PrescoU  v.  Hubbell,  decided  in  the  same  state, 
where  it  was  held  that  the  renunciation  of  a  wife's  inchoate  right  of  dower 
was  a  sufficient  consideration  to  support  an  apparently  voluntary  deed  from 
the  husband  to  the  wife  as  against  the  husband's  creditors.  In  such  a  case, 
the  true  consideration,  the  relinquishment  of  dower  may  be  shown  by  parol: 
Bullard  ▼.  Briggs,  7  Pick.  533;  19  Am.  Dec.  292;  and,  if  the  value  of  th« 
property  settled  exceeds  the  value  of  the  dower,  the  deed  of  settlement 
should  be  vacated  only  M  to  the  ezoeas:  Burwell  v.  Lumsden,  24  Qratt. 
443;  18  Am.  Rep.  648. 
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Geatbill  V,  Brugh. 

[89  ViBGIMIA.  895.] 

A  Nakkd  Option  to  But  Lands  Is  Not  an  Intkssst  Thkrkin  which  » 
purchaser  for  value  is  bound  to  notice,  or  which  equity  will  regard. 
Such  a  contract  is  not  favored  in  equity,  and  the  want  of  mutuality  may 
generally  be  urged  as  a  bar  to  its  specific  enforcement. 

Sfeoifio  Fbrfobmancb  ov  a  Contract  to  Sell  and  Convkt  Land  Can- 
not Ordinarily  be  Decreed  Against  a  Married  Man  if  bii  wifa 
refuses  to  join  in  the  deed,  there  being  no  proof  of  fraud  on  his  part  in 
her  refusal,  unless  the  purtihaser  ia  willing  to  pay  the  whole  purchase 
price,  and  accept  a  conveyance  in  which  she  does  not  unite. 

Married  Woman  Is  in  No  Wat  Bound  bt  An  Option  to  Purchasi 
her  lands  given  by  her  husband,  against  which  she  protests  as  soon  M  it 
comes  to  her  knowledge. 

Suit  by  E.  J.  Brugh  against  Mary  W.  T.  Graybill  and  her 
husband,  and  one  A.  Nash  Johnston.  Decree  in  favor  of  the 
complainant.     The  defendant  appealed. 

Benjamin  Haden,  for  the  appellants. 

Edmund  PendletoUj  for  the  appellee. 

896  Pauntleroy,  J.  It  appears  from  the  record  in  this 
case  that  on  the  twelfth  day  of  March,  1888,  Lewis  H.  Gray- 
bill  bought  of  J.  H.  H.  Figgat,  special  commissioner  of  the 
circuit  court  of  Botetourt  county,  in  the  cause  therein  pending 
of  J.  P.  Thrasher  against  Bierly,  a  tract  of  land  in  Botetourt 
county,  Virginia,  containing  about  fifty  acres;  that  on  the 
third  day  of  February,  1890,  before  the  purchase  money  had 
all  been  paid,  and  before  any  deed  had  been  made  to  Gray- 
bill  for  this  land,  the  said  Graybill  gave  to  E.  J.  Brugh  an 
option,  in  writing  and  under  seal,  for  the  purchase  of  this 
land  by  Brugh,  for  the  nominal  consideration  of  one  dollar, 
but  in  fact,  nothing,  it  is  admitted,  was  ever  paid  to  Graybill 
by  Brugh — not  even  the  one  dollar — for  the  said  option. 

On  the  20th  of  March,  1890,  J.  H.  H.  Figgat,  the  commis- 
sioner aforesaid,  upon  the  payment  of  the  purchase  money 
for  the  land,  by  the  judicial  purchaser,  Lewis  H.  Graybill, 
conveyed  the  land  to  Mary  W.  T.  Graybill,  the  wife  of  Lewis 
H.  Graybill,  by  the  direction  of  the  said  Graybill,  as  he  was 
ordered  by  the  decree  of  sale  to  do.  On  the  twenty-second 
day  of  March,  1890,  Lewis  H.  Graybill  and  wife  conveyed 
this  land  to  A.  Nash  Johnston  for  two  thousand  dollars.  At 
the  time  of  this  purchase  Johnston  was  informed  that  Lewis 
H.  Graybill  had  given  an  option  to  E.  J.  Brugh  on  this  land 
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for  the  period  often  months  from  February  3, 1890;  but  that 
nothing  had  been  paid  by  Brugh  on  said  option,  and  that 
it  bound  Brugh  to  pay  or  to  do  nothing  whatever,  and  it  wag, 
therefore,  not  binding  on  Lewis  H.  Graybill. 

At  the  April  rules,  1890,  of  the  circuit  court  of  Botetourt 
county,  E.  J.  Brugh  filed  his  bill  in  this  suit,  asserting  the 
flaid  option  as  a  binding  contract,  which  he  prayed  to  have 
specifically  performed,  and  that  the  deed  from  J.  H.  H.  Fig- 
gat,  commissioner,  to  Mary  W.  T.  Graybill,  and  the  deed 
from  *•''  Lewis  H.  Graybill  and -Mary  W.  T.  Graybill,  his 
wife,  to  A.  Nash  Johnston,  be  set  aside,  vacated,  and  annulled; 
and  charging  Mrs.  Graybill,  Lewis  H.  Graybill,  A.  Nash 
Johnston,  and  J.  H.  H.  Figgat,  commissioner,  with  notice  of 
his  option,  and  with  fraud  in  the  execution  of  the  deeds  afore- 
said. 

The  said  parties  filed  their  demurrers  and  answers,  and 
denied  the  allegations  and  equities  of  the  bill.  And  the  cir- 
cuit court  of  Botetourt,  by  the  decrees  complained  of,  decided 
that  both  Mrs.  Graybill  and  A.  Nash  Johnston  had  notice  of 
the  said  option  at  the  time  of  receiving  their  respective  deeds, 
and  that  the  said  option  is  an  enforceable  contract,  and  bind- 
ing on  all  the  parties,  including  A.  Nash  Johnston;  and  di- 
recting A.  Nash  Johnston  to  convey  the  land  to  E.  J.  Brugh, 
without  retaining  a  lien  on  the  land,  upon  the  payment  by 
E.  J.  Brugh  of  the  cash  payment  and  first  deferred  payment, 
and  executing  bonds  for  the  second  and  third  deferred  pay- 
ments of  the  purchase  money,  "  with  security  approved  by 
the  clerk  of  this  court,"  etc. — thereby  substituting  for  the 
vendor's  lien  to  secure  the  deferred  payments  of  the  purchase 
money  mere  personal  security;  and  that,  too,  not  such  as 
might  be  satisfactory  to  the  parties  interested,  nor  such  as 
should  be  approved  by  the  court,  but  "with  security  approved 
by  the  clerk,"  etc.  Johnston  did  not  buy  the  land  from 
Lewis  H.  Graybill,  but  from  Mrs.  Mary  W.  T.  Graybill. 
Lewis  H.  Graybill  never  had  any  title  to  the  land,  and  the 
interest  of  Brugh,  if  any,  by  virtue  of  a  mere  naked  option  to 
buy,  which  did  not  bind  him  to  buy  in  any  event  whatever, 
was  not  such  an  interest  in  the  subject  of  which  a  purchaser 
for  value  is  bound  to  notice,  or  which  equity  will  regard:  2 
Pomeroy's  Equity  Jurisprudence,  sec.  692.  "Unilateral  or 
option  contracts  are  not  favored  in  equity,  and  the  want  of 
mutuality  of  obligation  and  risk  may  generally  be  urged  as  a 
bar  to  their  specific  enforcement ":  2  Warvell   on  Vendors, 
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769.  "  Equity  requires  an  actual  •••  consideration,  and  per- 
mits the  want  of  it  to  be  shown,  notwithstanding  the  seal,  and 
applies  the  doctrine  to  covenants,  settlements,  and  executory 
agreements  of  every  description":  1  Pomeroy's  Equity  Juris- 
prudence, sec.  383.  "In  respect  to  voluntary  contracts  or 
such  as  are  not  founded  in  a  valuable  consideration,  courts  of 
equity  do  not  interfere  to  enforce  them  as  against  the  party 
himself,  or  as  against  volunteers  claiming  under  him'*:  Story's 
Equity  Jurisprudence,  sec.  706  a. 

In  Duval  v.  Bibbj  4  Hen.  &  M.  116,  4  Am.  Dec.  506,  it  was 
held  tljat  in  equity  either  party  to  a  deed  may  aver  and  prove 
against  the  other  the  true  and  actual  consideration  on  which 
the  deed  was  founded,  though  a  different  consideration  be  ex- 
pressed therein.  Equity  disregards  the  form,  and  looks  ta 
the  substance.  The  nominal  consideration  of  one  dollar  in 
the  option,  it  is  admitted,  was  never  paid;  and  the  option 
says:  "It  is  agreed  by  the  parties  hereto  that  there  shall  b^ 
no  obligation  upon  the  said  E.  J.  Brugh,  by  virtue  of  this^ 
agreement,  unless  within  the  period  of  the  said  ten  months  h& 
pays  one- third  of  the  purchase  money.'*  He  did  not  sign  the 
option,  and  it  did  not  bind  him  to  do  anything.  He  attempted 
to  make  a  large  profit  on  an  investment  of  nothing,  and  with- 
out, ,tlie  obligation  to  do  anything,  and  he  simply  failed.  The 
complainant's  bill  should  have  been  dismissed  in  the  circuit 
court  for  want  of  mutuality  of  obligation  in  the  option  sued 
upon.  It  professes  to  bind  one  of  the  parties  absolutely,  and 
stipulates  only  for  the  indefinite  pleasure  of  the  other,  and  it 
cannot,  therefore,  be  specifically  enforced:  Ford  v.  Euker^  8& 
V^,j79-  It  moreover  appears  that  neither  party  contemplated 
a  sale,  subject  to  the  wife,  Mrs.  Graybill's,  contingent  right  of 
dower,  and  in  this  respect,  this  case  is  ruled  by  the  case  of 
Duiasmore  v.  Lyle^  87  Va.  391,  where  specific  performance  was 
refused,  even  though  the  bill  offered  to  take  a  deed  from  Lyle, 
subject  to  the  wife's  dower.  In  this  case  the  complainant, 
Brugh,  ***  seeks  to  enforce  a  conveyance  of  the  land  free 
from  the  dower  interest  of  Mrs.  Graybill,  who  never  signed 
the  option,  and  who,  on  hearing  of  it,  interposed  her  remon- 
strance immediately,  and  communicated  her  refusal  to  b©^ 
bound  by  it  to  Brugh.  "  Specific  execution  of  an  agreement 
to  sell  and  convey  will  not,  ordinarily,  be  decreed  against  a 
vendor,  a  married  man  whose  wife  refuses  to  join  in  the  deed, 
where  there  is  no  proof  of  fraud  on  his  part  in  her  refusal, 
unless   the   purchaser  is  willing  to  pay  the  full   purchase 
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money  and  accept  the  deed  without  her  joining":  2  "Warvell 
on  Vendors,  769.     See  Clarke  v.  Reins,  12  Gratt.  98. 

Mrs.  Graybill  held  the  legal  title  to  the  land,  and  she  is 
in  no  manner  bound  by  the  "  option "  of  her  husband  to 
which  she  was  not  a  party  and  against  which  she  protested 
from  the  first  moment  that  it  came  to  her  knowledge:  DunS' 
more  v.  Lyle,  87  Va.  391;  McCann  v.  Janes,  1  Rob.  (Va.)  256; 
Clarke  v.  Reins,  12  Gratt.  98;  Booten  v.  Scheffer^  21  Gratt. 
474;  Chilhowie  Iron  Co.  v.  Gardiner,  79  Va.  305;  Litterall  v. 
Jackson,  80  Va.  604;  Cheatham  v.  Cheatham^  81  Va.  395; 
Shenandoah  Valley  R.  R.  Co.  v.  Dunlap,  86  Va.  346.  The  cir- 
cuit court  erred  in  overruling  the  demurrer  of  Graybill  and 
wife  to  the  complainant's  bill;  and  we  are  of  opinion  that  the 
decrees  appealed  from  are  wholly  erroneous,  and  our  judg" 
ment  is  to  reverse  and  annul  them  and  to  enter  a  decree  hero 
dismissing  the  complainant's  bill. 

Decrees  reversed.  

Specifio  Performancb  of  Contract  fob  Pcrchasb  or  Land  at  Omoir 
ow  Vbnbkb,  Whex  Mat  Be  Enforced:  Corson  v.  Mulvany,  49  Pa.  St.  88; 
88  Am.  Dec.  485;  Ide  y.  Leiser,  10  Mont.  5;  24  Am.  St.  Rep.  17;  Rou  r. 
Parks,  93  Ala.  153;  30  Am.  St.  Rep.  47;  Warren  v.  Castello,  109  Mo.  338;  32 
Am.  St.  Rep.  669. 

Specific  Pkrformance— Effect  of  Wife's  Refusal  to  Join  in  Deed. 
Where  a  wife  refuses  to  join  in  a  deed  of  land  which  her  husband  has  con* 
tracted  to  convey,  the  vendee  cannot  compel  specidc  performance  by  th* 
husband  alone  and  retain  part  of  the  purchase  money  as  indemnity  against 
the  wife's  contingent  claim  for  dower:  Buries  Appeal,  75  Pa.  St  141;  15 
Am.  Rep.  687. 


COTTRELL    v.    WaTKINS. 

[89  ViBGINIA,  801.] 

Laches.— Onb  Cobimbnoino  a  Suit  Within  Two  and  a  Half  Years  after 
the  making  of  a  deed  to  set  it  aside  for  fraud  is  not  precluded  by  laches 
from  maintaining  such  suit.  The  defense  of  laches  is  in  equity  only 
permitted  to  defeat  an  acknowledged  right  on  the  ground  of  its  afford* 
ing  evidence  that  the  right  has  been  abaiH^oned. 

NEaoTiABLB  Instruments.— An  Indorsee  or  ax  Accommodation  Notb 
after  maturity,  with  or  witliout  knowledge  ot  its  consideration,  may  en« 
force  it  again^st  the  prior  parties  to  the  same  extent  as  if  it  had  been 
executed  for  value,  if  his  immediate  indorser  was  entitled  to  so  en> 
force  it. 

Negotiable  Instruments — Accommodation  Papeb. — If  the  person  for 
whose  benefit  accommodation  notes  are  made  pays  them  o£F  as  they  fall 
due,  but,  instead  of  canceling  them,  passes  them  to  a  third  person,  they 
cannot  be  enforced  by  him,  and  if  they  are  enforced  by  means  of  the 
Am.  St.  Rkp.,  Vou  XXXVIL— 67 
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Bale  of  properly  under  a  trust  deed  given  to  eecnre  their  payment,  raeh 
sale  is  frandnlent,  and  will  be  vacated  in  equity. 
Neootiablb  Instruments.— AccoMMODATioiC  Papes  Transferbed  Aitbb 
Maturity  is  subject  to  the  same  defenses  as  if  it  had  been  given  for 
value,  including  the  defense  of  its  payment  before  such  transfer  by  the 
person  for  whose  benefit  it  was  made. 

Suit  to  set  aside  a  trustee's  sale.     Decree  for  the  defendant. 
/.  ff.  Webb  Peploe,  for  the  appellants. 
Page  and  Carter^  for  the  appellees. 

®®''  Richardson,  J.  The  first  and  main  question  in  the 
case  is,  Did  the  court  below  err  in  its  said  decree  of  December 
1,  1891,  sustaining  the  demurrer  of  the  defendants  to  the  bill 
of  the  plaintiffs,  and  in  dismissing  the  said  bill  ?  This  ques- 
tion can  receive  none  other  than  an  affirmative  answer.  It  is 
unquestionably  true  that  the  plaintiffs'  bill  is  inartificially 
drawn;  but  the  real  question  is,  not  as  to  the  mere  form,  but 
as  to  the  substance  of  the  case  presented  by  the  original  and 
amended  bills.  Throwing  aside  all  mere  extraneous  matter, 
the  case  made  is  substantially  this: 

Joseph  F.  Cottrell  failed  in  business  in  the  year  1873,  and 
was  indebted  to  the  Clover  Hill  Railroad  Company  in  the 
sum  of  about  twelve  hundred  and  sixty-two  dollars  and 
two  cents;  that  in  order  to  aid  and  assist  the  said  Joseph 
F.  Cottrell  in  paying  off  and  discharging  said  debt,  and 
for  his  accommodation,  without  any  consideration  whatever, 
his  brother,  John  W.  Cottrell,  the  appellant  here,  made  his 
three  negotiable  notes,  amounting  in  the  aggregate  to  said 
Joseph  F.  Cottrell's  indebtedness  to  said  railroad  company; 
that  said  notes  were  each  dated  on  the  seventh  day  of  April, 
1874,  and  were  made  payable  to  Benjamin  Cottrell,  another 
brother,  at  six,  ten,  and  fourteen  months,  respectively,  from 
date;  said  notes  were  indorsed  by  said  Benjamin  Cottrell  and 
passed  to  and  accepted  by  said  railroad  company  in  full  pay- 
ment of  the  indebtedness  aforesaid  of  Joseph  F.  Cottrell  to 
said  company;  and  that  by  deed  of  even  date  with  said  notes, 
the  appellant,  John  W.  Cottrell,  and  Harriet  Ann,  his  wife, 
conveyed  to  *•*  John  S.  Wise  and  T.  M.  Logan,  trustees, 
the  tract  of  land  in  the  bill  and  proceedings  mentioned,  in 
trust,  to  secure  to  said  railroad  company  the  payment  of  said 
three  notes,  which  said  trust  deed  was  duly  placed  on  record 
in  the  clerk's  office  of  Henrico  county. 

That  said  Joseph  F.  Cottrell,  though  the  real  debtor  to  said 
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railroad  company,  was  not  a  party  to  said  notes,  but,  being 
the  real  debtor,  he  paid  them  off  as  they  respectively  became 
due,  and  said  notes  were  delivered  to  him,  when  it  became 
his  duty  to  cancel,  destroy,  or  deliver  said  notes  to  appellant, 
John  W.  Cottrell,  the  accommodation  maker  thereof;  but, 
instead  of  so  doing,  he  retained  them  in  his  possession,  and 
afterwards  passed  them  to  the  appellee,  Charles  T.  Watkins, 
in  the  course  of  business  transactions  with  him,  but  for  what 
consideration,  if  any,  does  not  appear. 

That  said  notes  remained  in  the  possession  of  the  appellee, 
Charles  T.  Watkins,  until  after  the  death  of  said  Joseph  F. 
Cottrell,  when,  some  ten  years  after  the  maturity  and  pay- 
ment of  said  notes,  and  after  the  purpose  for  which  the  said 
trust  deed  was  executed  had  been  accomplished,  he  (said 
Watkins)  did,  with  intent  to  blind  and  deceive  said  trustees, 
and  to  defraud  the  appellant,  John  W.  Cottrell,  represent 
unto  said  trustees  that  he  (the  said  appellee,  Charles  T.  Wat- 
kins) was  the  lawful  holder  and  owner  of  said  notes  secured 
as  aforesaid,  that  the  same  remained  unpaid,  and  that  he 
(the  said  appellee,  Charles  T.  Watkins)  was  entitled  to  have 
the  land  conveyed  in  said  trust  deed  sold,  in  accordance  with 
the  terms  and  stipulations  thereof;  and  that  he  thus  procured 
the  sale  and  conveyance  of  said  land,  and  thereby  perpetrated 
gross  fraud  upon  the  appellant,  John  W.  Cottrell. 

Such  is,  substantially,  the  case  made  by  the  bill.  Taking 
as  true  the  allegations  of  the  bill  (and  upon  demurrer  they 
must  be  so  taken),  it  would  be  difficult  to  conceive  of  a  more 
meritorious  case,  or  one  more  clearly  commending  itself  to  the 
favorable  consideration  and  aid  of  a  court  conscience. 

809  'pjjQ  decree  under  consideration  states  no  ground  upon 
which  the  court  below  sustained  the  demurrer  of  the  defend- 
ants to  the  plaintiffs'  bill;  but  in  the  petition  for  appeal  it  is 
stated  that  the  chief  grounds  of  demurrer  relied  on  by  the  de- 
fendants in  the  court  below  were  these:  1.  That  the  notes 
secured  by  the  deed  of  trust,  being  accommodation  notes,  were 
not  subject  to  existing  equities;  2.  That  the  fraud  charged 
upon  the  appellee,  Watkins,  is  not  sufficiently  specific;  3. 
That  as  Joseph  F.  Cottrell,  the  original  debtor,  was  dead,  hia 
personal  representative  should  have  been  made  a  party  de- 
fendant. And  that  the  court,  in  an  oral  opinion,  overruled 
each  of  the  grounds  of  demurrer  thus  relied  on  by  counsel 
for  the  defendants;  but  that  the  judge,  of  his  own  motion, 
suggested  lachesi  and  upon  that  ground  sustained  the  demurrer. 
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This  statement,  though  not  strictly  part  of  the  record,  is  sub- 
stantially admitted  to  be  true  in  the  elaborate  note  of  argu- 
ment filed  by  counsel  for  the  appellee,  Watkins.  This  was, 
to  say  the  least,  a  singular  ground  upon  which  to  sustain  the 
demurrer  and  dismiss  the  bill.  In  view  of  the  case  made  by 
the  original  bill,  as  amended,  the  doctrine  of  laches  and  lapse 
of  time  could  have  no  application  whatever.  The  object  of 
the  bill  was  to  set  aside  and  annul  the  sale  and  conveyance 
of  the  land  mentioned  in  the  trust  deed,  upon  the  grounds: 
1.  That  the  notes  secured  by  said  deed,  and  to  pay  which 
said  sale  was  made,  had  been  previously  paid,  at  maturity^ 
by  Joseph  F.  Cottrell,  the  real  debtor,  for  whose  accommoda- 
tion they  were  made,  indorsed,  and  passed  to  said  railroad 
company  in  payment  of  the  debt  due  it  by  said  Joseph  F. 
Cottrell;  2.  That  having  been  thus  paid  at  maturity,  and  the 
debt  evidenced  thereby  extinguished,  the  notes  could  not 
thereafter  be  reissued  or  passed  to  the  appellee,  Watkins,  or 
to  any  other  person,  so  as  to  bind  the  antecedent  parties,  or 
either  of  them — namely,  John  W.  Cottrell,  the  maker,  and 
Benjamin  Cottrell,  the  payee  and  **•  indorser;  3.  That  said 
sale  and  conveyance  were  procured  by  the  said  Watkins 
through  false  and  fraudulent  representations  made  by  him  to 
said  trustees,  to  the  effect  that  he  was  the  lawful  owner  of  the 
notes,  secured  by  said  deed  of  trust,  and  that  the  same  weve 
unpaid. 

The  land  in  question  was  sold  by  the  said  trustees  about 
the  month  of  February,  1889,  and  on  the  28th  of  March, 
1889,  was,  by  said  trustees,  conveyed  to  the  purchaser,  the  • 
appellee,  Watkins;  and  this  suit  was  brought  in  August, 
1891 — less  than  two  years  and  a  half  after  the  sale  and  con- 
veyance by  said  trustees.  It  is  inconceivable,  therefore,  up- 
on what  principle  it  could  be  said  that  the  appellant,  John 
W.  Cottrell,  had  been  guilty  of  such  laches  as  to  bar  his  right 
to  have  a  hearing  in  a  court  of  equity  touching  the  alleged 
gross  fraud  perpetrated  upon  him  by  said  Watkins,  and  speedy 
relief  upon  proof  of  the  case  made  by  the  bill. 

Inasmuch,  therefore,  as  the  plaintiflFs'  right  to  maintain  this 
suit  was  not  barred  by  the  statute  of  limitations,  "  it  follows, 
as  a  necessary  consequence,  that  laches  and  lapse  of  time 
constitute  no  such  bar":  Foster  v.  Rison^  17  Gratt.  335;  Colet 
V.  Ballard,  78  Va.  149;  Rowe  v.  Bentley,  29  Gratt.  769.  But 
it  is  useless  to  multiply  authorities  in  support  of  a  proposi- 
tion so  long  and  well  established  as  is  this.     Moreover,  the 
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bill  in  the  present  case  presents  a  case  of  rank  and  outrageous 
fraud.  The  well-established  doctrine  is  that  "  cases  of  fraud, 
trust,  and  mistake  are  not  within  the  statute  of  limitations": 
Hunter  v.  Spotswood,  1  Wash.  (Va.)  145;  Massie  v.  HeiskdU 
80  Va.  805.  "  The  defense  of  laches  is,  in  equity,  only  per- 
mitted to  defeat  an  acknowledged  right  on  the  ground  of  it 
affording  evidence  that  the  right  has  been  abandoned":  Nel' 
son  V.  Carrington,  4  Munf.  332-343;  6  Am.  Dec.  519;  Masaie 
V.  Heiskell,  80  Va.  805. 

In  the  present  case,  the  plaintiflF  below  (the  appellant  here) 
was  evidently  taken  by  surprise,  as  he  might  well  have  been, 
^hen  the  court  sustained  the  demurrer  to  his  bill  on  the  *** 
ground  of  laches;  and  hence  it  was  that,  at  a  subsequent  day 
of  the  same  term,  he  tended  his  second  amended  bill,  in 
which  he  fully  and  clearly  explained  everything  savoring  of 
any  laches  or  acquiescence,  and  moved  the  court  to  set  aside 
the  decree  rendered  at  a  previous  day  of  the  same  term,  and 
to  allow  him  to  file  said  amended  bill.  But  this  will  be  more 
particularly  noticed  when  we  come  to  consider  the  decree  of 
•December  18, 1891,  refusing  leave  to  file  said  second  amended 
bill. 

It  appears,  therefore,  that,  in  considering  the  demurrer  of 
the  defendants  to  the  plaintiffs'  bill,  the  court  below  rejected 
all  the  grounds  of  demurrer  relied  on  by  counsel  for  the  de- 
fendants, and  upon  its  own  motion  sustained  the  demurrer, 
upon  the  ground  of  laches.  And  in  this  court  the  same  coun- 
sel, seeming  to  take  warning  from  the  action  of  the  court  be- 
low, abandon  the  positions  there  urged,  and  rely  mainly  upon 
^n  exception  in  the  case  of  an  accommodation  note  to  the 
general  rule  that,  while  a  negotiable  note  may  be  transferred 
as  well  after  as  before  it  becomes  due,  the  rights  of  the  indorsee 
are  very  different  in  the  two  cases.  The  rule,  and  the  excep- 
tion thereto,  is  adverted  to  by  Judge  Moncure  in  Davis  v. 
Miller,  14  Gratt.,  at  pages  5  and  6,  as  follows:  "A  negotiable 
note  may  be  transferred  at  any  time  while  it  remains  a  good, 
subsisting,  unpaid  note,  whether  before  or  after  it  has  arrived 
at  maturity  (Story  on  Promissory  Notes,  sec.  178);  and  in 
the  latter  case,  even  though  it  be  protested  for  nonpayment, 

and  bear  upon  its  face  the  marks  of  its  dishonor But, 

though  a  negotiable  note  may  be  transferred  as  well  after  as 
before  it  comes  due,  the  rights  of  the  indorsee  are  very  differ- 
ent in  the  two  cases:  2  Rob.  Pr.,  new  ed.,  252.  In  the  case 
of  a  transfer  of  a  note,  before  it  becomes  due,  to  a  bona  fids 
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holder  for  value,  he  takes  it  free  of  all  equities  hetween  the^ 
antecedent  parties  of  which  he  has  no  notice;  and  it  has  been 
held  that  even  gross  negligence  would  not  ®**  alone  deprive 
him  of  his  right.  He  thus  often  acquires  a  better  right  than 
that  of  the  indorser  under  whom  he  claims.  In  the  case  of  a^ 
transfer  of  an  overdue  note,  the  holder  takes  it  as  a  dishon- 
ored note,  subject  to  all  the  defenses  and  equities  to  which  it 
was  subject  in  the  hands  of  his  immediate  indorser,  whether 
he  has  any  notice  thereof  or  not.  He  receives  nothing  but 
the  title  and  rights  of  such  indorser.  An  exception  exists  in 
the  case  of  an  accommodation  note,  which  is  said,  in  general, 
to  be  governed  by  the  same  rules  as  negotiable  paper  for  con* 
sideration.  So  that  a  bona  fide  indorsee  of  such  a  note,  whether 
before  or  after  maturity,  and  though  knowing  it  to  be  an  ac- 
commodation note,  may  enforce  it  against  the  prior  parties. 
In  that  case  an  indorsee  of  an  overdue  note  acquires  a  right, 
though  the  indorser  under  whom  he  claims  has  none":  Cit- 
ing Sturtevant  v.  Ford,  4  Man.  &  G.  101;  Carruthtra  v.  West* 
11  Ad.  &  E.,  N.  S.,  143;  Story  on  Promissory  Notes,  sec.  178;. 
1  Parsons  on  Contracts,  213-217. 

It  is  true  that  Story  and  Parsons,  as  well  as  other  Ameri- 
can text- writers,  recognize  the  exception  to  the  general  rul©^ 
here  under  consideration,  and  state  the  exception  in  substan- 
tially the  same  language  as  that  employed  by  Judge  Moncure 
in  Davis  v.  Miller,  14  Gratt.  5,  6. 

In  Story  on  Promissory  Notes,  6th  edition,  sec.  194,  it  ia^ 
said  :  "The  mere  fact  that  an  accommodation  note  has  been 
indorsed,  even  after  it  became  due,  does  not,  of  itself,  without 
some  other  equity  in  the  maker,  defeat  the  rights  of  the  holder. 
In  short,  the  parties  to  every  accommodation  note  hold  them-^ 
selves  out  to  the  public,  by  their  signatures,  to  be  absolutely 
bound  to  every  person  who  shall  take  the  same  for  value,  to- 
the  same  extent  as  if  that  value  were  personally  advanced  to- 
them,  or  on  their  account,  and  at  their  request":  Citing  Stur- 
tevant V.  Ford,  4  Man.  &  G.  101,  the  first  of  the  twocasea 
referred  to  by  Judge  Moncure  in  Davis  v.  Miller,  14  Gratt. 
5,  6,  and  Thompson  v.  Shepherd^  12  Met.  311;  46  Am.  Dec. 
676. 

In  1  Daniel  on  Negotiable  Instruments,  edition  1876,  section 
726,  it  is  said:  **•  "The  general  rule,  that  the  purchaser  of 
overdue  paper  can  stand  in  no  better  position  than  his  trans- 
ferrer, does  not  apply  so  far  as  to  invalidate  bills  and  notea 
drawn,  indorsed,  or  accepted  for  accommodation,  overdue  at 
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the  time  they  are  negotiated  or  transferred,  it  being  consid- 
ered that  parties  to  accommodation  paper  hold  themselves 
out  to  the  public,  by  their  signatures,  to  be  bound  to  every 
person  who  shall  take  the  same  for  value,  the  same  as  if  it 
were  paid  to  themselves":  Citing,  in  a  note,  Charley  v.  Mara- 
deriy  1  Taunt.  224,  and  Sturtevant  v.  Ford,  4  Man.  &  G.  101, 
and  Carruthers  v.  West,  11  Ad.  &  E.,  N.  S.,  143,  the  last  two 
being  the  cases  referred  to  by  Judge  Moncure  in  Davis  v. 
Miller,  14  Gratt.  5,  6.  But  the  learned  author  proceeds  to 
say:  "And  the  fact  that  the  purchaser  knew  that  the  paper 
was  so  drawn,  indorsed,  or  accepted  for  accommodation  does 
not  weaken  his  position.  This  principle  is  well  established 
in  England,  and  it  is  to  be  regretted  that  the  decisions  in  the 
United  States  do  not  uniformly  follow  the  English  rule." 
And  in  notes  to  this  section  the  author  cites,  as  favoring  the 
doctrine  of  the  text,  Charles  v.  Marsden,  1  Taunt.  224;  Sturte* 
vant  V.  Ford,  4  Man.  &  G.  101;  Carruthers  v.  West,  11  Ad.  & 
E.,  N.  S.,  143;  Stien  v.  Yglesias,  1  Cromp.  M.  &  R.  565;  Byles 
on  Bills  (Sharswood's  ed.)  285;  and  remarks:  "The  earlier 
authorities  were  otherwise" — citing  Tenson  v.  Francis,  1  Camp. 
19;  Brown  v.  Davis,  8  Term.  Rep.  80;  7  Term.  Rep.  429; 
Chitty  on  Bills  (13  Am.  ed.),  347;  Story  on  Bills,  section  192; 
and,  as  opposing  the  doctrine  of  the  text,  Hoffman  v.  Foster^ 
43  Pa.  St.  137;  Bower  v.  Hastings,  36  Pa.  St.  285;  Chester  v. 
Dorr,  41  N.  Y.  279  (overruling  Brown  v.  Mott,  7  Johns.  361); 
Battle  V.  Weems,  44  Ala.  105. 

And  the  same  author,  in  section  786,  in  discussing  the  sub- 
ject of  "accommodation  paper,"  says:  "While  it  is  the  gen- 
eral rule  that  if  the  paper  be  overdue  at  the  time  of  the 
transfer,  that  circumstance  of  itself  is  notice,  and  he  can 
acquire  no  better  title  than  his  indorser,  yet,  if  the  indorser's 
title  were  ****  unimpeachable,  the  fact  that  the  paper  was 
executed  for  accommodation,  without  consideration,  and  that 
the  indorsee  knew  it,  is  no  defense,  even  where  the  paper  was 
overdue  at  the  time  of  the  indorsement,  it  being  considered 
tliat  parties  to  accommodation  paper  hold  themselves  out  to 
the  public,  by  their  signatures,  to  be  bound  to  every  person  who 
shall  take  the  same  for  value,  to  the  same  extent  as  if  paid 
to  him  personally.  If  the  holder  received  the  paper  after 
maturity  from  an  indorser,  who  took  it  bona  fide  before  ma- 
turity, tliere  is  no  question  as  to  his  right  to  recover;  but  if 
he  takes  if  after  maturity  from  the  party  for  whose  accom- 
modation it  was  made,  indorsed,  or  accepted,  there  is  conflict 
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of  decision  on  the  subject":  Citing  Chester  v.  Dorr,  41  N.  Y, 
279,  and  Coghlin  v.  May,  17  Cal.  615. 

The  text-writers  above  referred  to  agree  in  their  statement 
of  the  general  rule,  in  respect  to  negotiable  paper  for  value, 
in  the  following  cardinal  propositions: 

1.  That  a  negotiable  note  may  be  transferred  at  any  time 
while  it  remains  a  good,  subsisting,  unpaid  note,  whether 
before  or  after  maturity;  and,  in  the  latter  case,  even  though 
it  be  protested  for  nonpayment,  and  bear  upon  its  face  the 
stamp  of  dishonor. 

2.  That  payment  of  a  dishonored  note  by  an  indorser  does 
not  extinguish  its  negotiability,  though  it  discharges  the  lia- 
bility of  subsequent  indorsers,  whose  liability  will  not  bo 
revived  by  his  putting  the  note  again  in  circulation. 

3.  That  though  a  negotiable  note  may  be  transferred  as 
well  after  as  before  it  becomes  due,  the  rights  of  the  indorsee 
are  very  diflferent  in  the  two  cases. 

4.  That  in  the  case  of  a  transfer  of  a  note  before  it  be- 
comes due  to  a  bona  fide  holder  for  value,  he  takes  it  free  of 
all  equities  between  the  antecedent  parties  of  which  he  has 
no  notice;  and  that  such  holder  often  acquires  a  better  right 
than  that  of  the  indorser  under  whom  he  claims. 

***  5.  That  in  the  case  of  a  transfer  of  an  overdue  note  the 
holder  takes  it  as  a  dishonored  note,  subject  to  all  the  de- 
fenses and  equities  to  which  it  was  subject  in  the  hands  of 
his  immediate  indorser,  whether  he  has  any  notice  thereof  or 
not;  such  holder  takes  nothing  except  the  title  and  right  of 
his  immediate  indorser. 

The  same  authors  substantially  agree  in  their  statement  of 
the  exception,  as  respects  the  accommodation  paper,  to  the 
general  rule  above  stated  in  regard  to  negotiable  paper  for 
value;  but  they  do  not  agree  so  well  as  to  the  extent  and  ap- 
plication of  the  doctrine  of  said  exception. 

In  1  Daniel  on  Negotiable  Instruments,  section  786,  above 
quoted,  important  limitations  to  the  doctrine  in  respect  to 
accommodation  paper  are  recognized,  which  seem  to  be  ig- 
nored in  the  broad  and  sweeping  statement  of  the  same  doc- 
trine made  by  Judge  Moncure  in  Davia  v.  Miller^  14  Gratt. 
5,6. 

In  that  case,  after  first  stating  the  general  rule  as  above,  the 
learned  judge  says:  "An  exception  exists  in  the  case  of  an 
accommodation  note,  which  is  said  in  general  to  be  governed 
by  the  same  rules  as  negotiable  paper  for  consideration." 
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This  language  would  seem  to  indicate  that,  subject  to  ex- 
ceptions not  enumerated,  the  general  rule  applies  as  well  to 
accommodation  notes  as  to  notes  for  value;  but  this  state- 
ment is  immediately  followed  by  the  following  broad  and 
apparently  inconsistent  statement:  "So  that  a  bona  fide 
indorsee  of  such  a  note  [that  is,  accommodation  note], 
whether  before  or  after  maturity,  and,  though  knowing  it 
to  be  an  accommodation  note,  may  enforce  it  against  the 
prior  parties.  In  that  case  an  indorsee  of  an  overdue  note 
acquires  a  right,  though  the  indorser  under  whom  he  claims 
has  none." 

This  unqualified  statement  of  the  doctrine  would  seem  to 
go  to  the  unreasonable  extent  of  giving  to  the  indorsee  of  an 
overdue  note  the  right  to  recover  against  the  antecedent 
**•  parties,  when  his  immediate  indorser  is  the  person  for 
whose  accommodation  the  note  was  made,  and  when  such 
indorser  had  paid  off  and  taken  up  the  note  at  maturity. 
And  it  is  this  view  of  the  doctrine,  as  stated  by  Judge  Mon- 
cure,  upon  which  counsel  for  the  appellees  rely  to  uphold 
the  decree  of  the  court  below  sustaining  the  demurrer  and 
dismissing  the  bill.  Such  is  not  the  law  of  this  state,  and 
has  never  been  so  held.  In  this  connection  it  is  proper  to 
call  attention  to  the  fact  that  in  Davis  v.  Miller,  14  Gratt. 
5,  6,  no  question  was  involved  touching  accommodation 
paper  in  any  way,  so  that  Judge  Moncure's  statement  of  the 
doctrine  in  question  can  only  be  treated  as  a  passing  notice 
of  the  exception  to  the  general  rule. 

It  is  not  unfrequently  the  case  that  the  indorsee  or  trans- 
feree  of  accommodation  paper,  as  well  as  of  paper  for  value, 
has  the  right  to  hold  the  prior  parties  liable  to  him;  as,  for 
instance,  where  his  immediate  indorser  took  the  paper  for 
value  before  maturity,  and,  after  maturity,  transferred  it  to 
the  holder.  Accommodation  paper,  as  well  as  paper  for 
value,  continues  to  be  negotiable  until  it  is  paid  off  or  dis- 
charged. Hence,  in  1  Daniel  on  Negotiable  Instruments, 
section  786,  it  is  said:  "While  it  is  the  general  rule  that  if 
the  paper  be  overdue  at  the  time  of  the  transfer  that  circum- 
stance of  itself  is  notice,  and  he  [the  indorsee]  can  acquire 
no  better  title  than  his  indorser;  yet,  if  the  indorser's  title 
were  unimpeachable,  the  fact  that  the  paper  was  executed 
for  acconimodation,  without  consideration,  and  that  the  in- 
dorsee knew  it,  is  no  defense,  even  where  the  paper  was  over- 
■due  at  the  time  of  the  indorsement,"  etc. 
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This  statement  materially  limits  the  doctrine  as  stated  by 
Judge  Moncure  in  Davis  v.  Miller,  14  Gratt.  5,  6.  The  same 
author  in  the  same  section  says:  "If  the  holder  received  the 
paper  [accommodation  paper]  after  maturity  from  an  in- 
dorser  who  took  it  bona  fide  before  maturity,  there  is  n<y 
question  as  to  his  right  to  recover;  but  if  he  takes  it  after 
maturity  from  the  party  for  **''  whose  accommodation  it  was 
made,  indorsed,  or  accepted,  there  is  conflict  of  decision  on 
the  subject,"  etc. 

Reference  has  already  been  made  to  the  authorities  favor- 
ing, and  to  those  opposing,  the  doctrine,  and  it  is  safe  to  say, 
especially  in  view  of  the  later  English  decisions  on  the  sub- 
ject, that  the  decided  weight  of  authority  is  opposed  to  the 
doctrine.  The  doctrine  gained  a  temporary  footing  in  New 
York,  but  was  overruled  in  Chester  v.  Dorr,  41  N.  Y.  279;  and 
the  fact  that  the  doctrine  does  not  obtain  in  that  great  com- 
mercial state  is  of  itself  a  potential  argument  against  its- 
soundness. 

But  independently  of  all  that  has  been  said,  the  doctrine 
itself,  so  far  from  upholding  the  integrity  and  ready  circula- 
tion of  commercial  paper,  strongly  tends  to  suppress  a  large 
class  of  such  paper  and  to  ruinously  cripple  commercial  trans- 
actions. Accommodation  paper,  without  consideration,  is  a- 
most  important  factor  in  the  commercial  world.  Such  paper 
crowds  every  avenue  of  commercial  enterprise.  Why,  then, 
subject  the  makers,  indorsers,  or  acceptors  of  such  paper  ta 
this  species  of  outlawry  by  denying  to  them  the  defenses 
guaranteed  to  the  makers,  indorsers,  and  acceptors  of  negoti- 
able paper  for  value? 

We  know  of  no  sufficient  reason  upon  which  to  found  any- 
such  doctrine,  nor  do  we  believe  the  ingenuity  of  man  can 
suggest  one.  The  reason,  and  the  only  reason,  given  in  the 
books  is,  that  it  is  "considered  that  parties  to  accommodation 
paper  hold  themselves  out  to  the  public,  by  their  signaturesr 
to  be  bound  to  every  person  who  shall  take  the  same  for  value 
to  the  same  extent  as  if  paid  to  him  personally."  This  is  no 
reason  whatever  for  the  distinction,  as  precisely  the  same  rea- 
son is  applicable  to  the  parties  to  paper  for  value. 

It  will  be  found,  on  examination,  that  this  exception  as  re- 
pects  accommodation  paper,  to  the  general  rule,  rests  almost 
exclusively  upon  the  authority  of  the  three  English  cases  of 
Charles  v.  Marsden,  1  Taunt.  224,  SturUvant  v.  Ford,  4  Man.  dt 


March,  1893.]  Cottbell  v.  Watkins.  907 

G.  101,  and  Carruthers  »*»  v.  West,  11  Ad.  &  E.,  N.  S.,  143; 
and  that  the  doctrine  is  comparatively  modern  in  that  coun- 
try, and  was  transmitted  to  us  upon  the  authority  of  the  same 
cases.  It  will  also  be  found  that  the  doctrine,  as  stated  by 
Judge  Moncure  in  Davis  v.  Miller,  14  Gratt.  5,  6,  is  not 
fairly  deducible  from  the  decisions  in  either  Sturtevant  v. 
Ford  or  Caruthers  v.  West,  the  two  English  cases,  and  the  only 
cases,  referred  to  by  him.  Let  us,  then,  briefly  review  the 
three  English  cases,  commencing  with  Charles  v.  Marsden,  1 
Taunt.  224,  decided  in  1808.  That  was  an  action  brought  by 
the  plaintifl^s  as  indorsees  of  a  bill  of  exchange  drawn  by  At- 
kinson against  the  acceptor.  The  defendant  pleaded  that  he 
had  accepted  the  bill  for  the  use  and  accommodation  of  At- 
kinson, and  without  any  consideration  whatsoever  for  the 
same,  and  that  afterwards,  and  after  the  time  when  the  bill 
became  due  and  payable,  Atkinson  indorsed  it  to  the  plain- 
tiffs, they  well  knowing  at  the  time  of  such  indorsement  that 
it  had  been  and  was  so  accepted  by  the  defendant  for  the  use 
and  accommodation  of  Atkinson,  and  that  the  defendant  had 
not  ever  received  any  consideration  whatsoever  for  the  same. 
The  plaintiffs  replied  (with  a  protestation  of  the  insufficiency 
of  the  plea)  that  Atkinson  indorsed  the  bill  to  them  before 
the  time  when  it  became  due,  and  not  after,  as  the  defendant 
had  alleged,  and  that,  they  prayed,  might  be  inquired  of  by 
the  country.  The  defendant  demurred,  and  assigned  for 
cause  that  the  replication  concluded  to  the  country,  whereas, 
inasmuch  as  the  plaintiffs  had  offered  an  issue  only  on  one  of 
the  facts  set  forth  in  the  plea,  and  not  on  all,  they  ought  to 
have  concluded  their  replication  to  the  court  with  a  verifica- 
tion. The  case  turned  on  the  question  as  to  the  sufficiency 
of  the  plea,  and  it  was  held  that  "it  is  not  of  itself  a  defense 
to  an  action  by  the  indorsee  of  a  bill  of  exchange  to  plead 
that  it  was  accepted  for  the  accommodation  of  the  drawer 
without  consideration,  and  was  indorsed  over  after  it  became 
due."  **•  In  other  words,  the  court  held  that  the  mere  fact 
that  the  bill  was  accepted  for  accommodation  and  without  con- 
sideration did  not  preclude  the  indorsee's  right  of  recovery. 
Surely,  there  is  nothing  in  this  upon  which  to  ground  the 
doctrine  we  have  been  combatting. 

In  Sturtevant  v.  Ford,  4  Man.  &  G.  101,  decided  in  1842, 
it  was  held  that  '*  a  plea  by  the  acceptor  of  a  bill,  to  an  action 
by  the  indorsee,  that  the  bill  was  accepted  before  it  became 
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due,  at  the  request  and  for  the  accommodation  of  J.  S.,  and 
without  any  value  or  consideration  for  the  acceptance,  or  for 
the  piiyment,  and  that  the  bill  was  indorsed  to  the  plaintiff 
after  it  became  due,  is  bad."  It  is  plain  that  this  case  sim- 
ply followed  the  preceding  case  of  Charles  v.  Maraden,  1  Taunt* 
224.  In  this  case  Tindal,  C.  J.,  said:  "Upon  these  pleadings 
the  plaintiff  must  be  taken  to  be  a  holder  for  value,  without 
notice  of  any  defect  in  the  title  of  his  indorser.  Upon  the 
authority  of  the  cases,  without  saying  what  would  be  my 
opinion  if  the  question  were  res  Integra,  I  think  the  plaintiff 
is  entitled  to  judgment."  And  Creswell,  J.,  said:  "I  am  of 
the  same  opinion.  Had  this  been  res  integra,  I  am  not  pre- 
pared to  say  that  I  should  have  come  to  the  same  conclusion. 
I  should  have  thought  it  a  case  of  doubt.  By  the  law  mer- 
chant an  indorsement  may  give  to  the  indorsee  a  better  title 
than  the  indorser  had.  It  is  said  that  the  indorsee  of  a  bill 
which  is  overdue  takes  it  subject  to  all  the  equities.  Perhaps 
a  better  expression  would  be  that  he  takes  the  bill  subject  to 
all  its  equities.  That  brings  it  to  the  question  whether  this 
is  an  equity  which  attaches  to  the  bill.  In  Charles  v.  Mars- 
deriy  1  Taunt.  224,  the  court  said  that  there  was  no  reason 
why  a  bill  should  not  be  negotiated  after  it  became  due,  un- 
less there  was  an  agreement  for  the  purpose  of  restraining  it." 
These  remarks  of  the  two  judges  referred  to  show:  1.  That, 
upon  the  principle  stare  decisis,  they  were  enforcing  a  doubtful 
doctrine;  2.  That  an  indorsee  may  take  a  better  ®*®  title  than 
his  indorser  had;  and  3.  A  bill  or  note  may  be  negotiated  as 
well  after  as  before  maturity,  provided  there  is  no  agreement, 
express  or  implied,  that  it  shall  not  be  negotiated  after  it  be- 
comes due.  In  other  words,  the  remarks  of  Tindal,  C.  J.,  and 
Creswell,  J.,  apply,  in  general,  for  reasons  already  stated,  alike 
to  paper  for  value  and  to  paper  for  accommodation,  without 
consideration;  and,  when  rightly  interpreted,  simply  mean 
that  negotiable  paper  may  be  transferred  so  long  as  it  re- 
mains unpaid,  whether  before  or  after  maturity.  But  neither 
of  these  judges,  nor  either  of  the  other  judges  who  delivered 
opinions  in  thQ,  case,  say  anything  to  warrant  the  doctrine  of 
tlie  alleged  exception  to  the  general  rule,  which  so  harshly 
discriminates  against  the  makers,  indorsers,  and  acceptors  of 
accommodation  paper. 

And  in  the  case  of  Carruthers  v.  West,  11  Ad.  &  E.,  N.  S.,  143, 
the  action  was  assumpsit  on  a  bill  of  exchange  drawn  by  John 
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Sewell,  directed  to  defendant,  for  thirty  pounds,  value  re- 
ceived, payable  to  Sewell's  order,  two  months  after  date 
(which  period  had  elapsed),  and  then  accepted  by  the  de- 
fendant, and  then  indorsed  by  Sewell  to  George  Barclay,  who 
then  indorsed  to  plaintiff;  averment  of  notice  to  defendant, 
and  promise  by  him  to  plaintiflFto  pay  according  to  the  tenor 
and  effect  of  the  bill,  acceptance,  and  indorsements.  Plea — 
that  defendant  accepted  the  bill,  "  at  the  request  and  for  the 
accommodation  of"  J.  Sewell  and  George  Barclay,  "  and  with- 
out any  value  or  consideration  whatever;  and  there  never  was 
any  value  or  consideration  for  the  said  acceptance"  by  de- 
fendant; and  "  defendant  so  accepted  the  same  upon  the  terms 
and  condition  that  the  same  might  be  indorsed  and  negotiated 
for  the  accommodation  and  use  of  J.  Sewell  and  G.  Barclay 
only  before  the  same  became  due  and  payable,  and  not  after- 
wards"; that  the  bill  was  indorsed  to  plaintiff,  "without  the 
consent,  privity,  or  default  of"  the  defendant,  after  the  same 
became  due  and  payable,  and  not  before  that  time;  and  that 
plaintiff®**  "did  not  become  the  holder"  of  the  bill,  "or  en- 
titled to  the  same,  or  to  any  interest  or  property  therein,  until 
after  it  so  became  due  and  payable."  Heldf  a  bad  plea,  on 
motion  for  judgment  non  obstante  veredicto. 

It  is  obvious  that  these  cases  do  not  go  to  the  extent  of  the 
exception  to  the  general  rule,  as  stated  by  Judge  Moncure  in 
Davis  V.  Miller,  14  Gratt.  5,  6.  On  the  contrary,  they  decide, 
and  only  decide,  that  the  mere  fact  that  negotiable  paper  is 
made,  drawn,  indorsed,  or  accepted  for  accommodation,  and 
without  consideration,  does  not  constitute  a  valid  defense  to 
an  action  by  the  holder  on  such  paper;  or  that,  as  was  said 
by  Lord  Chief  Justice  Mansfield,  in  Charles  v.  Marsden,  1 
Taunt.  224,  "  it  is  not  necessarily  to  be  inferred,  because  it 
was  an  accommodation  bill,  that  there  was  an  agreement  not 
to  negotiate  it  after  it  became  due,"  etc.;  thus  conceding  that 
where  there  is  such  an  agreement  it  will  constitute  a  valid 
defense.  And  the  same  principle  is  recognized  in  the  cases 
of  Sturtevant  v.  Fordy  4  Man.  &  G.  101,  and  Carruthers  v.  West^ 
11  Ad.  &  K,  N.  S.,  143.  It  is  obvious  that  these  English 
cases  do  not  sustain  the  argument  of  counsel,  based  on  the 
exception  to  the  general  rule,  as  stated  by  Judge  Moncure,  that 
the  case  in  hand  falls  within  the  alleged  exception  from  the 
fact  that  the  notes  in  question,  being  accommodation  notes, 
the  parties  thereto  are  bound   to  the  appellee,  Charles  T. 
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Watkins,  the  transferee,  after  maturity,  of  Joseph  F.  Cottrell, 
the  person  for  whose  accommodation  the  notes  were  made,  and 
when  he  had  paid  them  at  maturity — and  this  upon  the  bare 
supposition  that  the  parties  to  the  notes  in  question  hold 
themselves  out  to  the  public  by  their  signatures,  to  be  bound 
to  every  person  who  shall  take  the  same  for  value,  to  the 
same  extent  as  if  paid  to  him  personally,  even  though  the 
notes  were  overdue  when  taken  by  the  appellee,  Charles  T. 
Watkins,  and  with  knowledge  that  they  were  accommodation 
notes,  and  had  been  paid,  at  maturity,  by  Joseph  F.  Cottrell, 
for  whose  accommodation  they  were  made,  indorsed,  and  *** 
passed  to  said  Clover  Hill  Railroad  Company  in  discharge  of 
the  debt  due  it  b}'  said  Joseph  F.  Cottrell.  Such  certainly^  is 
the  effect  of  the  argument,  especially  in  the  light  of  the  case 
stated  in  the  bill,  the  facts  therein  stated  being,  on  demurrer, 
taken  and  admitted  to  be  true.  The  contention  is  opposed  to 
both  reason  and  authority,  and  cannot  be  upheld. 

In  1  Daniel  on  Negotiable  Instruments,  section  726,  it  is 
Baid,  inter  alia:  "If  the  accommodation  bill  or  note  had 
been  paid  at  maturity,  then  the  position  of  the  purchaser 
would  be  altered,  for  a  defense  is  then  established  which 
goes  to  the  merits  of  the  case." 

After,  in  previous  sections,  discussing  the  equities  which 
may  or  may  not  attach  to  a  bill  or  note  in  the  hands  of  a  trans- 
feree, after  maturity,  in  section  180,  Story  on  Promissory 
Notes,  it  is  said:  "  But  there  is  a  period  when  promissory 
notes  cease  altogether  to  be  negotiable,  in  whosesoever  hands 
they  may  then  be,  so  far  as  respects  the  antecedent  parties 
thereto,  who  would  be  discharged  therefrom  by  the  payment 
thereof." 

Let  us  now  look  to  two  English  cases,  decided  long  after 
Sturtevant  v.  Ford,  4  Man.  &  G.  101,  and  Carruthera  v.  West 
11  Ad.  &  E.,  N.  S.,  143,  and  which  stands  opposed  to  the  doc 
trine  of  those  cases,  and  support  the  doctrine  of  the  text- 
writers  last  above  quoted. 

In  Lazarus  v.  Come,  3  Ad.  &  E.,  N.  S.,  458, 43  Eng.  Cora.  L. 
819,  decided  by  the  court  of  Queen's  Bench  in  1842,  to  a  dec- 
laration on  a  bill  of  exchange,  by  indorser  against  acceptor, 
the  plea  was  that  the  acceptance  was  for  the  accommodation 
of  the  drawer,  and  without  any  consideration;  that  before  the 
indorsement  of  the  plaintiff  the  drawer  negotiated  the  bill 
for  his  own  life,  and  paid  it  when  due,  whereupon  it  was  re- 
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delivered  to  hira;  and  that,  after  it  was  due,  the  drawer  in- 
dorsed it  to  plaintiflf,  without  it  being  restamped,  or  payment 
of  any  duty  in  respect  of  the  reissuing;  and  that  plaintiff, 
before  and  at  the  time  of  the  indorsement  to  him,  had  notice 
of  the  premises.  Held,  on  special  demurrer:  1.  **'  That 
payment  by  the  accommodation  drawer  being  equivalent  to 
payment  by  an  accommodation  acceptor,  the  bill,  when  re- 
issued, was  in  law  a  new  bill,  and  required  a  fresh  stamp. 
2.  That,  inasmuch  as  stat.  55  G.  3d,  c.  184,  sec.  19,  ex- 
pressly prohibits  the  reissuing  a  bill  of  exchange  which  has 
been  paid,  and  inflicts  a  penalty  on  any  person  doing  it,  the 
defense  was  available  by  plea. 

In  Parr  v.  Jewell,  32  Eng.  L.  &  Eq.  394,  decided  by  the 
court  of  Common  Pleas  as  late  as  1855,  it  was  expressly  de- 
cided that  *'  it  is  a  good  defense  to  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  that  it  was  accepted 
for  the  accommodation  of  the  drawer,  without  consideration, 
and  that  it  was  indorsed  over  by  the  drawer  after  it  bad  been 
paid  by  him  at  its  maturity." 

In  the  light  of  these  authorities,  and  in  the  light  of  reason 
and  justice,  there  is  no  foundation  for  the  argument  of  counsel 
in  behalf  of  the  appellee,  Watkins,  nor  for  the  exception  to 
the  general  rule  upon  which  that  argument  is  based. 

The  appellee,  Watkins,  knows  how  he  came  by  the  notes  in 
question — whether  he  got  them  in  a  fair  transaction  or  not; 
but,  instead  of  answering  the  bill  and  exposing  his  claim  to 
the  light  of  day  and  all  the  surrounding  circumstances,  he 
seeks  to  screen  his  conduct,  in  this  most  suspicious  transac- 
tion, by  the  technical  defense  of  a  demurrer. 

It  has  been  well  said:  "Courts  of  equity  are  apt,  and  with 
reason,  to  look  with  a  suspicious  eye  upon  defendants  who, 
by  availing  themselves  of  every  cause  of  demurrer  or  plea, 
show  an  unwillingness  fairly  to  meet  the  plaintiff's  case.  It 
is  seldom,  therefore,  advisable  to  have  recourse  to  these  modes 
of  defense,  unless  to  prevent  the  expense  of  an  examination 
of  witnesses,  or  to  avoid  a  discovery  which  might  be  detri- 
mental to  the  defendant's  just  and  rightful  interests."  Under 
the  peculiar  circumstances  of  this  case,  which  strongly  com- 
mend themselves  to  the  favorable  consideration  of  a  court  of 
*"■*  equity,  the  appellee,  Watkins,  if  he  had  a  just  and  right- 
ful claim  to  the  notes  in  question,  could  hazard  nothing  by 
answering  the  bill  and  asserting  that  claim  in  the  broad  light 
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of  day.  If  he  has  no  such  claim,  he  should  not  be  permitted 
to  reap  good  results  from  an  unconscionable  and  fraudulent 
transaction.  The  Cottrell  brothers  and  the  appellee,  Watkins,. 
seem  to  have  lived  near  each  other — practically  in  the  same 
neighborhood — and  it  is  but  fair  to  infer  that  said  appellee 
had  full  knowledge  of  the  fact  that  the  notes  were  made  for 
the  accommodation  of  Joseph  F.  Cottrell,  and  had  been  paid 
by  him  at  maturity,  and  that  the  debt  was  thereby  extin- 
guished, and  the  purpose  accomplished  for  which  said  trust 
deed  was  executed.  If  the  appellee,  Watkins,  instead  of  pro- 
curing a  sale  under  said  trust  deed,  by  falsely  and  fraudu- 
lently representing  to  the  trustees  that  he  was  the  legal  holder 
of  the  notes,  and  that  they  remained  unpaid,  had  brought 
suit  on  the  notes,  it  is  unquestionably  true  that  the  facts 
stated  in  the  bill  would  have  constituted  a  good  defense  to 
such  action.  We  are,  therefore,  clearly  of  opinion  that  the 
court,  by  its  decree  of  December  1,  1891,  erred  in  sustaining 
the  demurrer  of  the  defendants  to  complainants'  bill,  and  that 
said  decree  must  be  reversed  and  annulled. 

We  are  also  of  opinion  that  the  decree  rendered  on  a  sub- 
sequent day  of  said  term — to  wit,  on  the  eighteenth  day  of 
December,  1891 — is  also  erroneous,  and  must  likewise  b© 
reversed. 

As  already  stated,  the  court  below,  after  sustaining  the 
demurrer  to  the  original  bill,  as  amended,  not  upon  the 
grounds  suggested  and  urged  by  counsel,  but  upon  the  very 
singular  ground,  considering  the  circumstances  of  the  case^ 
of  laches,  and  having  thereby  taken  the.  plaintiff,  John  W. 
Cottrell,  completely  by  surprise,  he,  on  said  subsequent  day 
of  the  same  term,  moved  the  court  to  set  aside  said  decree  of 
a  former  day  of  said  term,  and  to  allow  him  to  file  his  second 
amended  bill,  then  tendered  to  the  court.  In  the  amended 
bill  ***  60  tendered  and  refused  by  the  court,  and  which,  by 
the  order  of  refusal,  was  made  a  part  of  the  record,  the  plaintiff^ 
John  W.  Cottrell,  in  the  most  satisfactory  manner  explains 
everything  savoring  of  laches  and  acquiescence,  and  why  he 
did  not  resist  the  sale  made  by  said  trustees.  Under  the 
peculiar  circumstances,  it  was  manifestly  the  duty  of  the 
judge  of  the  court  below  to  grant  the  motion  of  the  plaintiff 
to  set  aside  said  decree  of  December  1,  1891,  and  to  allow  him 
to  amend  his  bill  as  aforesaid.  But  the  court  refused  the 
motion,  and,  in  so  doing,  plainly  erred,  all  the  circumstances 
being  considered. 
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For  the  reasons  aforesaid,  we  are  of  opinion  to  revise  and 
annul  hoth  of  the  decrees  appealed  from,  to  wit,  the  said  de> 
cree  of  December  1,  1891,  and  the  said  order  of  December  18, 
1891,  and  to  remand  the  cause  to  said  circuit  court,  with  in- 
structions to  allow  the  appellant,  John  W.  Cottrell,  to  further 
amend  his  bill,  and  for  further  proceedings  in  accordance 
with  the  yiews  expressed  in  this  opinion. 


AoooiofODATiOH  Papkk. — For  amonographio  note  on  this  tople  tee  81  Am. 
St.  Rep.  745  to  757.  A  bona  fide  holder  of  a  bill  of  ozohange  cannot  bo 
prejudiced  by  the  fact  that  sneh  bill  was  accepted  for  aeoommodation  of 
the  drawers  on  their  representation  that  the  proceeds  would  be  applied  to  a 
■peoific  purpose:  Oorden  Citg  Nat.  Bank  ▼.  #'JUer,  156  Fk.  St.  210;  86  Am. 
Sk  Hep.  874. 

Am.  wk,  Bn.  Toci.  xxxvn.  -68 
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AUMONY,  enforcing  payment  of  by  imprisonment,  763,  764. 

Appxal,  pendency  of,  whether  destroys  effect  of  a  judgment  as  re$  JudiecUOf 

30,  31. 
right  of,  whether  destroys  effect  of  a  judgment  as  res  judicata,  28L 
Apfbllats  Proceddbk,  record,  defective,  remedy  for,  293. 
Arbbst,  right  to  resist,  847. 
AssiOMHENT  roB  THB  Bemepit  ov  CBiDrroBs,  preferences  which  will  aroidf 

293. 

Banks  and  Banking,  fictitions  persons,  checks  drawn  in  favor  o^  600, 
Blasting,  liability  for  injuries  resulting  to  property  from,  562. 

Cabriers,  liability  of  when  ceases,  772. 

of  livestock  are  not  liable  for  injuries  inflicted  by  the  animals  tm  <nM 

another,  639. 
of  livestock,  duties  o^  638. 
Common  Cabriers,  delivery,  constractive,  what  is,  247. 
liability  of,  when  ceases,  247. 
lien  of  for  charges,  247. 
warehousemen,  when  liable  as,  247. 
CoNixiOT  or  Laws,  corporations,  enforcing  liability  of  stockholders  in  other 

states,  169-175. 
exceptions  to  the  rule  of  lex  loci  contractus,  190. 
Constitutional  Law,  employers  and  employees,  statutes  regulating  modes 

and  times  of  payment,  213. 
evidence  cannot  be  received  to  determine  whether  a  statute  is  oonstita* 

tional,  23. 
ex  postjacto  laws,  aggravating  crimes,  587. 
ex  post  facto  laws,  amendatory  statutes,  584. 
ex  post  facto  laws  are  valid  as  to  future  acts,  584. 

«x  post  facto  laws  are  void  by  the  constitution  of  the  United  States,  689L 
ex  post  facto  laws  changing  penalties,  587. 
tx  post  facto  laws,  definition  of,  682,  583. 

ex  post  facto  laws,  difference  between  and  retrospective  laws,  683. 
ex  post  facto  laws,  divorce,  legislative  grant  of,  693. 
ex  post  facto  laws,  divorce,  statutes  creating  new  causes  for,  693. 
ex  post  facto  laws,  elective  franchise,  right  of  legislature  to  interfer* 

with,  590. 
ex  post  facto  laws,  evidence,  statutes  changing  rules  of,  594. 
ex  post  facto  laws  increasing  punishment  for  second  offense,  5391 
ex  post  facto  laws,  leasing  convicts,  statutes  authorizing,  589. 
ex  post  facto  laws,  manner  of  punishing  pre-existing  acts  eaaaol  W 

changed,  687. 
ex  post  facto  laws,  mitigation  of  punishment,  what  is,  687,  68flL 
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CtoNSTiTCTiOKAt.  Law,  ez  post  focto  laws,  procedure  may  be  ohanfi^ed  trom^ 

time  to  time,  595,  596. 
ex  post  facto  laws,  prohibition  against  includes  only  crimes  and  criminal 

prosecutions,  584. 
expoat/aclo  laws,  punishment  excluding  person  from  profession  for  sec- 
ond ofifense  is  a,  593. 
ex  post  facto  ]a,w3,  punishment,  statutes  taking  away  rights  and  priri* 

leges,  when  involves,  590,  591. 
ex  post  facto  laws,  punishment,  statutes  taking  away  right  to  make  de< 

fense  in  a  civil  action,  591. 
ex  post  facto  laws,  punishments  what  are,  590-593. 

ex  post  facto  laws,  punishment,  what  changes  in  are  permitted,  687,  688> 
ex  post  facto  laws,  punishment  when  rendered  impossible  by  ohanges  ia 

statutes,  587,  688. 
ex  post  facto  laws,  reviving  repealed  statutes,  586. 
ex  post  facto  laws,  second  offense,  statutes  increasing  panisbment  for, 

589. 
ex  post  facto  laws,  test  oath  exacting  as  a  qualification  for  an  office  or 

profession,  592. 
ex  post  facto  laws,  voters,  fixing  qualification  of,  590-593. 
ex  post  facto  laws,  witnesses,  statutes  removing  incompetency  of,  694. 
ex  post  facto  laws,  statutes  altering  situation  of  the  accused  to  bis  die* 

advantage,  593. 
ex  post  facto  laws,  statutes  applicable  to  fatnre  acts,  when  are,  684. 
ex  post  facto  laws,  statutes  authorizing  prosecution  by  information  •» 

well  as  by  indictment,  595. 
ex  post  facto  laws,  statutes,  changing  the  modes  of  procedure,  696,  698r 
ex  post  facto  laws;  statutes  changing  the  place  of  trial,  595. 
ex  post  facto  laws,  statutes  creating  new  courts  or  changing  juri«diotio» 

of  existing  courts,  595. 
ex  post  facto  laws,  statutes  curing  defects  in  civil  proceedings,  684. 
ex  post  facto  laws,  statutes  depriving  accused  of  immunity  from  further 

prosecution,  594. 
ex  post  facto  laws,  statutes  depriving  accused  of  privilege  of  aroiding 

capital  punishment  by  pleading  guilty,  594. 
ex  post  facto  laws,  statutes  increasing  cost  of  prosecution,  696. 
ex  post  fado  laws,  statutes  making  acts  unlawful  which  were  innocent 

when  committed,  583. 
ex  post  facto  laws,  statutes  making  innocent  acts  criminal  and  punish* 

able,  584. 
ex  post  facto  laws,  statutes  mitigating  punishment  of  crimes,  687. 
ex  post  facto  laws,  statutes  of  limitation,  removing  defense  of,  688. 
ex  post  facto  laws,  statutes  punishing  acts  of  bankruptcy,  584. 
ex  post  facto  laws,  statutes  providing  time  for  the  infliction  of  death 

penalty,  595. 
ex  post  facto  laws,  statutes  purporting  to  validate  void  convictions,  594. 
ez  post  facto  laws,  statutes  receiving  less  or  different  testimony,  583. 
export  facto  laws,  statutes  regulating  number  of  peremptory  chaUenges^ 

595. 
ex  post  facto  laws,  statutes  regulating  the  arguments  to  the  Jury,  606> 
ex  post  facto  laws,  statutes  repealing  General  Amnesty  Act,  694. 
eae  post  facto  laws,  statutes  requiring  party  to  produce  bis  books  and 

papers  for  examination,  594. 
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CovsTiTDTiONAL  Law,  eg  post  /acto  laws,  statates   respecting   namlMr  •! 

grand  jurora  required  to  find  an  indictment,  595. 
ex  post  facto  laws,  statutes  reviving  rights  of  appeal,  584. 
ex  post  facto  laws,  statutes  taking  away  from  jurors  the  right  to  jadg* 

the  law  as  well  as  the  facts,  595. 
ex  post  facto\a.yrs,  statutes  taking  away  power  of  jury  to  determine  th« 

extent  and  character  of  punishment,  594. 
gifts  which  the  legislature  is  prohibited  from  making,  23. 
presumption  in  favor  of  the  constitutionality  of  statutes,  23. 
Contempt  of  Coubt,  party  accused  of  cannot  be  compelled  to  testify  against 

himself,  60. 
punishment  of  by  imprisonment,  763. 
Conversion,  of  real  estate  into  personalty,  is  created  by  giving  a  direction 

to  sell,  146. 
of  real  estate  into  personalty  ia  not  created  by  giving  authority  to  sell,. 

146. 
-CoRFORATioNS,  mandartius  to  compel  exercise  of  corporate  franchises  and  the 

performance  of  corporate  duties,  317-322. 
promoters,  when  deemed  agents  of,  887. 
stockholders,  liability  of,  cannot  be  created  by  the  laws  of  foreign  state 

where  the  action  is  brought,  169. 
stockholders,  liability  of  is  personal,  169. 

stockholders,  liability  of  is  to  be  determined  by  the  lex  lod,  169. 
stockholders,  liability  of,  when  not  confined  to  the  limits  of  the  state, 

169. 
stockholders'  personal  liability,  denial  of  enforcement  of  in  other  states 

on  the  ground  that  complete  justice  cannot  be  done,  173. 
etockholders'  personal  liability,  enforcement  of  without  first  obtaining 

a  judgment  against  the  corporation,  172,  175. 
stockholders,  personal  liability  of  may  be  enforced  in  other  states,  169, 

171. 
stockholders'  personal  liability,  remedies  for  the  enforcement  of  are  gor* 

erned  by  the  lex  fori,  171. 
stockholders'  personal  liability,  statutory  remedy  for  enforcement,  when 

exclusive,  171. 
stockholders'  personal  liability,  when  deemed  a  penalty,  169,  170. 
stockholders'  personal  liability  will  be  enforced  in  other  states,  169. 
subscriptions  to  stock  of,  joinder  of  parties  in  suits  to  recover,  887. 
subscriptions  to  stock  of,  rescinding  for  misrepresentations,  887. 
■CoTBNANCT,  right  of  One  cotenant  to  recover  the  whole  property  from  a  tres* 

passer,  314. 
Creditors'  Bills  cannot  be  maintained  until  legal  remedies  are  exhausted, 

65. 
Criminal  Law,  intoxication  as  a  defense  to  a  criminal  prosecution,  821. 
rape,  person  charged  with  may  be  found  guilty  of  assault  with  intent  to 

commit,  364. 

Debt,  Imprisonment  for,  alimony,  enforcement  of  payment  of  by  imprisoa* 

ment,  763,  764. 
bastardy,  judgment  in  proceedings  for  may  be  enforced  by  imprisonment, 

762. 
contempt  of  court  may  be  punished  by  notwithstanding  prohibitiaa 

against,  759,  763. 
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DsBT,  Imprisonment  tor,  contracts,  debts  arising  ont  of  ouy  not  bt  «^ 

forced  by  imprisonment,  758. 
contracts,  nonperformance  of  cannot  be  declared  to  be  •  crime,  768L 
costs  in  criminal  proceedings,  payment  of  may  be  enforced  by  ia»- 

prisonment,  761. 
debtor  withholding  his  property  from  his  creditors  is  not  protected  froov 

759. 
discharge  from  imprisonment  by  showing  inability  to  make  paymenV 
I  764. 

divorce  proceedings,  imprisonment  of  parties  in,  763. 

fines  imposed  in  criminal  proceedings  may  be  enforced  by  imprlsonOMB^. 

761. 
frand  in  avoiding  performance  of  contract,  758. 
frandnlent  debtors  are  not  protected  from,  758. 
liability  arising  from  crimes  or  torts,  758. 
meaning  of  the  word  "debt"  in  constitutional  prohibitioni  againat  im>^ 

prisonment  for,  758. 
ne  exeat,  use  of  writ  of  is  not  imprisonment  for  debt,  768. 
■eduction,  defendant  not  protected  from  imprisonment  in  aotions  for» 

760. 
tort,  defendant  not  protected  from  imprisonment  in  certain  aotiona  o^ 

760. 
Dkiinitiok  of  debt,  758L 
of  escrow,  262. 
of  eviction,  185,  257. 
of  ex  pott  facto  laws,  582,  583. 
of  officers  de  facto,  832. 
of  peddlers,  650. . 
of  punishment,  590-593. 
of  sale  of  chattels,  414. 
of  subrogation,  631. 
of  the  police  power,  782. 
of  wagers,  697. 
DiTORCB,  decree  of  may  be  based  on  constructive  aervice  of  prooeia,  M. 
legislative  grants  of,  593. 
statutes  creating  new  causes  of,  593. 
Dower,  is  not  a  mere  lien,  but  a  substantial  right  of  property,  893. 

EliKOTiONS,  wagers  upon  result  of  are  void,  702,  703. 
Ex  Post  Facto  Laws.  See  Constitdtional  Law. 
EsTOFFBL,  equitable,  from  what  arises,  100. 

to  deny  validity  of  execution  sale,  278. 
Eyidence,  alteration  in  writings,  burden  of  proof  as  to  time  of  m^Hngi,  80C 

child,  declarations  of  parent  as  to  illegitimacy  of,  811. 

confessions,  when  admissible,  793. 

declarations,  when  admissible  as  parts  of  the  ret  gestcB,  798. 

ez  post  facto  changes  in  rules  of,  594. 

judgment  in  eminent  domain  proceedings  is  conclnsive  ae  to  all  daiii» 
ages,  455. 

judgment,  parol  to  show  grounds  of,  455. 

telephone,  conversations  over,  when  admissible,  432. 

OnTS  causa  mortis,  what  sufficient,  878. 

Husband  and  Wirx,  torts  of  wife,  who  liable  for,  385. 
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iHrsnoHinnrr  for  debt,  in  what  proceedings  forbidden,  768-784 
IxOBST,  oonsent  of  female  is  not  essential  to  orime  o^  67t 

marriage  a«  a  defense  to  prosecution  for,  811^ 
iMtvscnov,  against  trespass,  when  will  be  granted,  108, 
ISSUBANCK,  agents,  acts  of  when  bind  the  insurer,  718. 

agents,  estopped  to  deny  authority  of,  718. 

life,  death,  proofs  of  when  necessary,  533. 

life,  representations  of  the  assured  when  deemed  warrftntie%  872. 

JODOMiNT,  action  upon,  when  sustainable,  48. 

appeal,  pendency  of,  effect  of  on  the  judgment  as  an  estoppel,  30. 
appeal,  pendency  o^  whether  suspends  effect  of  judgment  estoppel, 

31,  32. 
appeal,  right  of,  when  destroys  effect  of  judgment  as  re*  judicata,  89. 
must  be  final  before  it  can  be  conclusive,  30. 

new  trial,  motion  for  does  not  destroy  the  effect  of  the  judgment  as  an 
estoppel,  32. 
JVDIOXAL  Salks,  misstatements  of  officer  conducting,  whether  may  bs  ▼•■ 
cated  for,  447. 
racating  because  biddings  were  depressed,  767. 
JOBT  Tbial,  affidavit  of  jurors  to  impeach  verdict,  832. 
instructions,  recalling  jury  to  give  further,  802. 

Laxdlokd  and  Tknant,  abandonment  of  the  premises  by  a  tenant^  whMk 
justifies,  185. 

assignment  of  lease  does  not  terminate  lessee's  liability,  258. 

eviction,  effect  of  on  liability  for  rent,  258. 

eviction,  measure  of  damages  for,  258. 

eviction,  what  constitutes,  185. 

rent,  right  to  cannot  be  denied  if  the  tenant  retains  possession,  I8S. 
LiBBli,  averment  of  the  signification  of  the  words  used,  when  necessary,  77* 
lilnrrATiONS,  collateral  securities,  how  affected  by,  891. 

statute  must  be  specially  pleaded,  890. 

Maitdamits,  against  private  corporations,  general  rules  governing,  S]7> 
exercise  of  franchises  of  corporations  may  be  compelled  by,  318. 
performance  of  corporate  duties  may  be  compelled  by,  318. 
to  compel  corporations  to  declare  or  pay  a  dividend,  320. 
to  compel  corporations  to  keep  bridges  and  culverts  in  repair,  S18L 
to  compel  corporations  to  locate  a  depot,  320. 
to  compel  corporations  to  perform  discretionary  duties,  320. 
to  compel  corporations  to  perform  private  contracts,  820. 
to  compel  corporations  to  supply  water,  318,  319. 
to  compel  insolvent  corporations  to  furnish  lists  to  stockholders,  818. 
to  compel  insolvent  corporations  to  submit  their  books  for  inspeotioa 

by  public  officers,  318. 
to  compel  private  corporations  to  perform  their  duties  and  exercise  their 

franchises,  318. 
to  compel  railway  corporations  not  to  make  unjust  discriminations,  321. 
to  compel  railway  corporations  not  to  obstruct  navigable  streams,  321. 
to  compel  railway  corporations  to  conform  their  rates  to  those  fixed  by 

law,  321. 
to  compel  railway  corporations  to  erect  and  keep  depots,  322. 
to  compel  railway  corporations  to  furnish  equal  facilities  to  all ; 

321. 
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Maitdauus,  to  compel  railway  corporations  to  keep  highways  In  repair,  S22. 

to  compel  railway  corporations  to  operate  their  roads,  321,  322. 

to  compel  railway  corporations  to  perform  any  legal  duty,  821. 

to  compel  repair  or  alteration  by  corporation  of  pnblio  highways,  319. 

to  compel  trustees  of  private  corporations  to  call  meetings  to  elect  offi* 
cers,  318.  319. 

to  enforce  admission  of  a  member  of  a  corporation,  320. 

to  enforce  religions  trust,  319. 

to  enforce  right  of  interment  in  a  cemetery  corporation,  319. 

to  prevent  discrimination  by  carriers,  320. 
Mandfaoture,  delivery  of  goods,  when  waives  defects  therein,  639,  640. 
Mastbb  and  Servant,  appliances,  servant,  when  precluded  from  recorerj 

for  injuries  received  on  account  of  defects  in,  346. 
Municipal  Corporations,  contractor,  independent,  when  liable  for  acts  of, 
436. 

defects  in  streets,  notice  of  when  not  essential  to  liability,  430. 

streets,  power  of  to  authorize  obstructions  in,  692. 

streets,  power  of  to  enforce  use  to  which  may  be  applied,  693. 
MuRDEK,  malice  from  what  inferred,  828,  847. 

Nbootiablb    Instruments,    blank   signature,    instmment   written   orer, 

whether  enforceable,  459. 
business  hours  during  which  presentment  for  payment  may  be  made, 

405,  406. 
delivery  of,  contrary  to  instructions,  459. 
delivery,  want  of,  defense  of,  whether  may  be  asserted  against  bona  JUU 

holder,  458,  459. 
escrow,  delivery  contrary  to  terms  of,  459. 
forged  are  not  valid  even  in  the  hands  of  bona  fide  holders,  469. 
fraud,  bonajide  holder  is  not  affected  by,  458. 
fraud  in  inception  of,  statutes  respecting,  458. 
fraud  in  procuring  by  representing  that  paper  signed  was  of  a  different 

character,  459,  460. 
maker,  negligence  of  in  signing  without  reading,  459,  460. 
negligence  of  maker  preclndes  him  from  relief  on  the  ground  of  fraud, 

459,  460. 
presentment  for  payment,  place  at  which  may  be  made,  406. 
presentment  for  payment,  presumptions  in  favor  of,  405. 
presentment  for  payment,  usage  as  to  time  of  day  at  which  may  be 

made,  405. 
signed  in  blank  and  filled  up  contrary  to  directions,  469. 
taken  from  maker  by  theft,  460. 
Nuisance,  debris  from  mines,  746. 

drainage  of  lands  filled  with  low  and  stagnant  waters  may  be  compelled, 

782. 
finding  and  decision  of  board  of  health  concerning  are  not  conclusive,  629. 
obstruction  of  public  street,  692. 

Parent  and  Child,  custody  of  child,  rules  which  should  control  in  award* 

ing,  125. 
Partnership,  sealed  instrument  executed  by  one  member  of  the  firm,  208^ 
Patent  Rights,  elements  of  property  in,  748. 

modes  of  transfer  of,  748. 

taxation  of  and  of  stocks  representing,  by  the  state,  750,  SSL 


Index  to  the  Notes.  921 

Patmint,  In  what  may  b«  made,  335. 

in  bank  checks,  335. 
PsDDLBKS,  who  are,  650. 

Practice,  coatinuance  what  entitles  party  to,  846. 
PuBUO  Officers,  ofiicers  de  facto,  who  are,  832. 

officers  dt  facto,  acta  of,  against  whom  valid,  832. 
Punishment,  what  is  within  the  meaning  of  provisions  forbidding  ex  poll 
facta  laws,  590-593. 

Railway  Corporations,  cars,  duty  of,  to  furnish  safe  place  and  applianota 
for  servant  in  loading  and  unloading,  353. 

damages,  measure  of,  for  wrongful  expulsion  of  passenger,  357. 

mandamus  to  compel  performance  of  duties  of,  321,  322. 

mandamus  to  prevent  unjust  discriminations  by,  321,  322. 

mutilated  tickets,  when  bound  to  accept,  356. 

negligence  in  construction  of  roail,  liability  for,  562. 

station,  regulations  tliat  certain  trains  shall  not  stop  at,  392. 

tickets,  mistake  in  due  to  error  of  railway  employees  cannot  deprira  pa» 
senger  of  benefit  of,  357. 
Rape,  assault  to  commit,  essentials  of  crime  of,  811. 

committed  otherwise  than  by  force,  811. 
Remainders,  when  vested,  and  when  contingent,  146,  147. 

Sale,  warranty  of  quality  is  not  waived  by  acceptance,  539. 
Seduction,  chastity,  want  of,  as  defense  to  a  prosecution  for,  836. 

marriage,  offer  of,  as  defense  to  a  prosecution  for,  825. 
Statute  or  Frauds,  memorandum  of  sale  sufficient  to  satisfy,  163. 

memorandum  of  sale,  undelivered  deed,  whether  may  constitute  a,  16lL 

Taxation,  of  articles  the  right  to  manufacture  which  is  secured  by  patent 
rights,  750. 
of  capital  stock  of  corporation  invested  in  patents  or  patent  rights*  747* 
of  patent  rights,  747-750. 
Telsoraph  Cobpobations,  cipher  messages,  measure  of  damages  for  failiBg 

to  transmit  or  deliver,  134. 
Trespass,  injunction  against,  when  will  be  granted,  108. 


Vbndob  and  Purchaser,  tender  and  demand  of  conveyance,  when  ne 

sary,  29. 
Voluntary  Conveyance,  when  valid  as  against  subsequent  orediton,  787* 

Waoers,  affecting  the  feelings  and  character  of  third  persons,  698. 
as  to  result  of  horse  race,  701. 
as  to  result  of  an  election,  702. 
as  to  whether  railway  shall  be  completed  within  a  designated  tim% 

701. 
by  the  common  law  were  generally  valid  and  enforceable,  698b 
cards,  wagers  upon  games  of  are  void,  701. 
common-law  rules  respecting  are  no  longer  favored,  698-700, 
contrary  to  public  policy  and  good  morals,  698. 
decisions  holding  them  not  to  be  enforceable,  698. 
definition  of,  697. 

English  statutes  changing  cominondaw  rules  respecting,  702. 
horseraces,  wagers  upon  were  valid  by  the  common  law,  698-701* 
instances  of  valid  by  the  common  law,  698. 
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Waoxbs,  instances  of  void  by  the  common  law,  698. 
pools  on  horseraces,  702. 
prizes  or  purses  offered  for  horses  which  will  trot  within  a  dMlgUkitd 

time  are  not,  702. 
reasons  for  holding  them  to  be  void,  701. 
risk  on  both  sides  is  essential  to,  698, 
tenpins,  wagers  apon  games  of  are  void,  701. 
WiTHXSS  cannot  be  compelled  to  testify  against  himielf  when  MOOMd  af 
eontempt  of  conrt^  60. 


fjT 
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ABA.NDONMENT. 
flee  Landlord  and  Tsnant,  IOl 

ABATEMENT. 
See  Nuisances,  I,  4^  & 

ABUTTING. 
8m   EiunBn   Doiunr,  1;   Mitnicifal  Cokfobatiohb,   1-S;  Raiuu>ab% 

29,30. 

ACCESSION. 
See  Fkbsomal  Propbrtt. 

ACCIDENT. 
See  Insvranob,  11,  12. 

ACCOMMODATION  PAPER. 
See  Nbootiablb  Instrumbnts,  ft-8. 

ACTIONS. 
See  EidXiiiT  Domaiit,  I;  Executiok,  8;  Jddghkhts,  12;  MosTOAon;  0^  $, 

ADMISSIONS. 
See  Aqenct,   6. 

ADVERSE  POSSESSION. 

1.  Adverse  Possession  bt  Married  Woman.— The  prestiinption  that  th* 
possession  of  a  husband  and  wife  in  joint  occupancy  of  land  as  a  home 
is  the  possession  of  the  husband  may  be  rebutted  by  showing  that  she 
took  possession  in  her  own  right  under  a  conveyance  from  her  father, 
and  continued  it  for  twenty-one  years,  or  until  the  title  Tested  in  her 
by  adverse  possession.  The  jury  must  determine  as  to  the  sufficiency 
of  such  evidence  to  overcome  the  presumption  arising  from  the  joint 
occupancy  by  husbaud  and  wife.     Collins  v.  Lynch,  723. 

Si  Adverse  Possession  bt  Married  Woman — Acts  and  Declaratioiis  bt 

Husband  as  AnrECTiNO. — If  a  married  woman  takes  possession  of  land 

in  her  own  right  under  a  conveyance  from  her  father,  and  continues  t» 

hold  it  for  twenty>one  years,  or  until  title  is  vested  in  her  by  adverse 

possession,  her  title  cannot  be  affected  by  the  acts  and  declarations  of 

her  husband,  who  occupies  the  land  jointly  with  her.     Collina  v.  Lynch, 

723. 

US 
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8i  Adversb  Possession  by  Married  Womaw— Effeot  or  Beootirt  nr 
Ejectment  Against  Husband.— When  a  married  womab  enten  into 
possession  of  land  in  her  own  right  under  acoaveyance  from  her  father* 
who  is  a  mere  trespasser,  and  continues  uninterruptedly  in  possession, 
claiming  the  land  as  her  own  for  twenty-one  years,  prior  to  a  recovery 
in  ejectment  against  her  husband,  who  is  in  joint  occupancy  with  her* 
self,  her  title  is  complete,  and  is  not  affected  by  such  recovery.  ColUnt 
▼.  Lynch,  723. 

4.  Adverse  Possession  bt  Mortgagee — Statute  of  Limitations  Begins 

TO  Run,  When. — Where  the  grantee  under  a  deed  absolute  in  form,  but 
intended  as  a  mortgage  enters  into  possession  of  the  land  conveyed,  and 
holds  it  under  circumstances  which  show  that  his  possession  is  adverse 
to  his  grantor,  the  statute  of  limitations,  in  the  absence  of  any  agree- 
ment as  to  when  the  indebtedness  secured  by  the  deed  is  to  be  paid, 
begins  to  run  immediately  from  the  date  of  the  delivery  of  the  deed. 
Bm-den  v.  Clow,  511. 

5,  Adverse    Possession   by   Mortgagee— Running    of    Statute    Not 

Stopped  by  Payment  of  Taxes  by  Mortgagor,  When. — After  • 
mortgage  debt  is  once  due,  the  payment  of  the  taxes  by  the  mortga||[or 
will  not  stop  the  running  of  the  statute  of  limitations  in  favor  of  a 
mortgagee  holding  possession  of  the  land  adversely  to  the  mortgagor. 
Bwden  v.  Clow,  511. 

See  Mortgages,  1. 

AFFIDAVITS. 
See  Indictment,  4;  Trial,  II. 

AGENCY. 

1.  FowBR  OF  General  Agent  to  Warrant. — A  general  agent  employed 

to  carry  on  a  business  with  power  to  sell  also  has  power  to  warrant,  if  it 
is  usual  to  give  a  warranty  when  making  a  sale  in  such  business.  Ed' 
wards  v.  Dillon,  199. 

2.  Power  of  Agent  to  Warrant. — A  general  agent  employed  to  carry  on 

the  business  of  horse-dealing  for  his  employer  has  implied  authority  to 
warrant  soundness  when  selling  a  horse.     Edwards  v.  Dillon,  199. 

S.  Corporations— Personal  Liability  of  Agent. — If  an  agent,  either  of 
a  corporation  or  an  individual,  enters  into  a  contract  which  he  has  no 
authority  to  make,  he  binds  himself  personally,  according  to  the  terms 
of  the  contract,     Frankland  v.  Johnson,  234. 

4.  Corporations — Personal  Liability  of  Agent — Burden  of  Proof. 
If  a  person  undertakes  to  contract  as  agent  for  an  individual  or  a 
corporation,  and  contracts  in  a  manner  not  legally  binding  upon 
his  principal,  he  is  personally  liable,  and  when  sued  upon  such  contract, 
can  exonerate  himself  from  personal  responsibility  only  by  showing  his 
authority  to  bind  those  for  whom  he  nndertook  to  act.  Frankland  r. 
Johnson,  234. 

B.  Evidence,  Telephone,  Conversations  by  Aid  of  Operator. — An  oper- 
ator of  a  telephone  called  upon  to  conduct  a  conversation  between  two  par- 
ties becomes  thereby  the  agent  of  both,  and  what  he  repeats  to  one  as 
being  said  by  the  other  is  admissible  in  evidence  against  the  latter,  and 
h  not  hearsay.  It  is  competent,  because  it  is  the  declaration  of  an  agent 
made  during  the  progress  of  a  transaction  in  which  he  represents  his 
prmoipaL     Oskamp  r.  Qadsden,  428. 


Index.  &2& 

&  EviDSNCi— Dkclaration  or  Agent. — ^An  agent,  after  a  traiuiacti<Hi 
hM  been  completed,  cannot  bind  Ufl  principal  by  any  admission  or 
declaration  he  may  make  concerning  its  character.  Borland  ▼.  Nevada 
Bank,  32. 

See '  Carbikrs,  10;  Cobforations,  1;  Insurance,  1-5;  Imtoxioatimo 
Liquors,  3;  Mistake,  2;  Pabtnersiiif,  1;  Vendor  and  Fubchaseb,  ^ 

ALTERATION  OF  INSTRUMENTS. 
See  Chattel  Mortoaoks,  S, 

AMENDMENTS. 
Sm  Process;  Statittes,  13. 

ANIMALS. 
See  Damages,  6. 

APPEAL. 

1.  Res  Judicata. — While  the  party  against  whom  a  judgment  has  been 
entered  retains  the  right  to  appeal  therefrom,  it  cannot  be  admitted  in 
evidence  against  him  as  a  bar,  under  a  statute  declaring  that  an  action 
shall  be  deemed  pending  from  the  time  of  commencement  nntil  its 
final  determination  npon  appeal,  or  nntil  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied.     Nafixger  t.  Gregg,  23. 

8.  ISxceftion,  Sufficienct  of. — An  exception  which  merely  alleges  that 
there  was  error  "in  granting  a  nonsnit  and  dismissing  the  complaint," 
is  too  general  to  b«  considered.  Whitney  Mfg.  Co.  ▼.  RicJimond  etc,' 
R.  R.  Co.,  767. 

%,  Frbservino  OBJEcnoN  TO  CoBiPETENcr  OF  EVIDENCE. — When  a  party 
fails  to  make  any  objection  on  the  trial  to  the  introduction  in  evidence 
of  a  judgment-roll,  or  any  part  of  it,  or  to  make  any  motion  to  exclude 
any  part  of  it  which  is  not  competent,  or  to  ask  for  any  instruction 
limiting  its  effect,  he  cannot  base  as  assignment  of  error  on  the  admi8« 
aion  of  such  evidence.     Orommes  v.  St.  Paul  Trust  Co.,  248. 

4.  Res  Judicata — Effect  of  Appeal. — ^The  only  effect  of  an  appeal  from  a 
judgment,  supplemented  with  the  filing  of  a  proper  supersedeas  bond,  is 
to  stay  execution  of  the  judgment,  but  as  long  as  the  case  remains  nn< 
reversed,  its  conclusiveness  as  res  judicata  as  between  the  parties  is  not 
affected  by  the  appeal.      Willard  v.  Ostrander,  294. 

A,  JuDOMENM— Appeal  From— Effect  of  and  Pracocb  ox. — ^The  only 
effect  of  an  appeal  supplemented  with  a  supersedeas  bond  is  to  stay  the 
execution  of  the  judgment  appealed  from,  but  trial  courts  in  other  sub* 
sequent  actions  have  the  power  to  prevent  injustice  being  done  in  the 
use  of  an  alleged  erroneous  judgment  as  evidence  or  as  an  estoppel  to 
continue  the  hearing  of  such  actions  from  time  to  time,  nntil  proceed* 
ings  pending  to  reverse  such  judgment  are  disposed  of.  The  supreme 
court  also  has  the  inherent  power  for  the  protection  of  its  own  jurisdic* 
tion,  and  for  the  enforcement  of  its  orders  and  judgments,  to  prohibit 
and  restrain  upon  proper  terms,  the  parties  in  any  proceeding  pending 
in  that  court,  from  using  a  judgment  brought  there  for  review,  as  evi- 
dence or  as  an  estoppel  in  any  other  case  pending  in  that  or  any  other 
court,  80  long  as  the  proceeding;  to  review  the  alleged  erroneous  jndg* 
meut  remains  undetermined.      Willard  v.  Ostrander,  294. 
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61.  WmntssM— IwcoMPBTKWCT,  Waivkr  of.— An  objection  to  a  wftnen  for 
personal  disqnalidcation  cannot  be  made  for  the  first  time  in  the  appeU 
late  court.     Clough  ▼.  Holden,  393. 

7.  Inadhissiblk    Etidencb    Not    Excepted    to   at    the    time    it  waa 

offered  cannot  be  complained  of  on  appeal,  in  the  absence  of  a  motion 
to  strike  it  oat  after  it  was  so  admitted  by  the  trial  court.  Simon  r. 
State,  802. 

8.  Agency — Question  of,  When  Not  Open  to  Review  on  Appeal. — When 

the  question  of  fact  as  to  whether  or  not  a  note  signed  by  an  officer  of 
•  corporation  is  his  personal  contract,  or  that  of  his  principal,  is  deter- 
mined  by  the  trial  court,  that  question  ia  not  open  to  consideration  on 
appeaL     Frankland  v.  Johnson,  234. 

9.  Conversion — Want  of  Evidence  to  Scppobt  Insteuction. — If  in  an  ac- 

tion charging  the  defendant  with  the  unlawful  taking  and  converting  of 
a  flock  of  sheep,  he  justifies  under  a  chattel  mortgage  given  by  plaintiff 
to  him  which  mortgage  the  plaintiff  charges  the  defendant  with  having 
materially  altered  after  its  execution,  it  is  error  for  the  court  to  submit 
aa  a  material  question  the  issue  as  to  the  alteration  of  such  mortgage 
when  no  evidence  tending  to  show  such  alteration  by  the  defendant  or 
his  agent  has  been  introduced.      Willard  v.  Ostrander,  294. 

10.  Jury  Triai,— Extraneous  Matter  Written  on  Instruction.— The 

•* guilty,"  written  through  inadvertence  by  the  trial  judge  on  the  mar- 
gin -of  an  instruction  given  to  the  jury  in  a  criminal  case,  and  permitted 
to  remain  in  their  bands  in  that  form  during  their  deliberations,  ia  pre* 
snmed,  on  appeal,  to  have  been  read  by  and  to  have  influenced  them  to 
the  prejudice  of  the  accused,  and  entitles  him  to  a  reversal  unless  it  ia 
shown  beyond  a  reasonable  doubt  that  no  injury  resulted  therefrom. 
Hawkins  v.  State,  92. 

11.  Refusal  to  Instruct  as  to  Testimony,  When  Not  Error. — ^It 
is  not  reversible  error  to  refuse  an  instruction  as  to  the  legal  effect  of  tes. 
timony  upon  which  no  claim  is  founded.    Hann  v.  National  Union,  365. 

12.  Evidence — Hearsay  Testimony,  What  Is. — In  an  action  to  recover 
damages  for  personal  injuries,  evidence  of  what  the  plaintiff  said  in  regard 
to  the  hurt  some  time  after  the  accident  is  not  admissible  to  prove  such 
hurt,  but  the  admission  of  such  evidence  is  not  reversible  error  if  the 
plaintiff  has  previously  testified  to  the  same  injury,  and  his  statementg 
have  not  been  contradicted.     La  Duke  v.  Township  of  Exeter,  367. 

13.  Improper  Argument — Reversible  Error. — Remarks  by  a  prose* 
cuting  attorney  in  his  closing  argument  in  a  criminal  case  to  the 
effect  that  one  of  the  jurors  had  foresworn  himself  in  order  to  hang  the 
jury,  whether  true  or  false,  are  prejudicial  to  the  rights  of  the  accused, 
and  are  grounds  for  a  reversal  of  a  verdict  of  conviction.  WeaiAer/ord 
V.  State,  828. 

14.  Change  of  Venue — An  order  denying  an  application  for  a  change  of 
venue  cannot  be  considered  on  appeal  unless  the  facts  upon  which  the 
order  was  based  are  presented  in  a  bill  of  exceptions.  This  rule  is  nut 
altered  by  attaching  to  the  application  for  a  change  of  venue  a  news- 
paper account  of  the  action  of  a  mob  which  sought  to  take  the  accused 
from  onstody  for  the  purpose  of  hanging  him.     Miller  v.  State,  836. 

8m  Eviobnch^  9;  Jurisdiction,  3;  New  Trial,  Prohibition,  2}  Tbial,  9. 

APPROPRIATIONS. 
See  Legislature,  2. 


Index.  927 

ARREST. 
8lLV«DBraiBK — Iliboal  Arbbst — Right  to  Resist. — A  person  b  not  re- 
quired to  submit  to  illegal  arrest,  but  may  demand  tbe  warrant  or  proper 
authority,  and  in  its  absence  repel  force  by  force,  provided,  the  force 
does  not  exceed  prevention  and  defense.  The  right  to  repel  force  by 
force  continnea  until  the  person  attempting  the  illegal  arrest  presses 
forward  with  such  violence,  that  the  person  defending  is  obliged  to 
ehoose  between  three  things — to  retreat,  to  surrender,  or  tbe  death  of 
his  adversary.  If  the  force  used  is  disproportionate  to  the  injury  about 
to  be  inflicted,  self-defense  is  eliminated,  and  if  it  is  attributed  to  any 
ether  cause  than  resistance  to  the  illegal  arrest,  such  arrest  cannot  be  • 
■utigating  circamstance.     Miller  v.  State,  836. 

8«e  HoMiciDB,  7-11;  Ihfbisonment,  1;  Oiticebs,  3,  4, 

ASSAULT. 

L  Assault  With  Intbitt  to  Murder — Evidenob  ot  Maliob.— On  pro09- 
entions  for  assault  with  intent  to  murder,  antecedent  menaces,  quarrels, 
grudges,  or  a  previous  attempt  to  kill  the  prosecuting  witness,  are  ad- 
missible to  throw  light  on  the  acts  of  the  accused  and  to  prove  malice 
or  motive.     Sullivan  v.  State,  826. 

fL  Sblt-detense — Provoking  Quarrel. — A  party  charged  with  assault  with 
intent  to  kill,  who  brought  on  and  began  the  difiSculty,  cannot  justify  hie 
attempt  to  kill  on  the  ground  of  self-defense,  and  although  be  thus 
began  the  difficulty  with  no  intent  to  kill  or  to  do  bodily  injury,  yet,  if 
afterwards,  he  found  it  necessary  to  kill  his  opponent  to  save  his  own 
life,  he  cannot  justify  his  act  by  claiming  that  it  was  done  in  self- 
defense.     Sullivan  v.  State,  826. 

IL  Assault  With  Intent  to  Murder — Self- defense — ^Instructions.  — In  a 
prosecution  for  assault  with  intent  to  murder,  an  instruction  requested 
by  the  accused  to  the  effect,  that  upon  the  question  of  self-defense 
the  facts  must  be  viewed  from  the  standpoint  of  the  accused,  and  if, 
when  he  shot,  he  bad  reason  to  believe  that  the  prosecuting  witness  was 
about  to  shoot  him,  the  jury  must  acquit,  is  properly  qualified,  by  add« 
ing  that  if  the  accused  brought  on  the  difficulty  he  cannot  claim  self- 
defense,  when  such  qualification  is  justified  by  the  evidence.  SviUvam 
T.  State^  826. 

See  Rape,  6. 

ASSESSMENTS. 
See  lIuKioiPAL  Corporations,  4,^13-19;  Statutes,  20. 

ASSIGNMENT. 
8m  Bills  of  Rbvuw;  Judgments,  10;  Lahdlord  ahd  Tbhaht,  6-8. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
L  Conflict  of  Laws. — A  Voluntart  Assignment  bt  a  Debtor  of  all  hia 
property  for  the  benefit  of  his  creditors  valid  by  the  law  of  his  domicile 
will  prevail  against  the  Hen  of  an  attachment  subsequently  issued  in 
another  state  or  country  in  favor  of  a  creditor  there,  whether  citizen  or 
nonresident,  upon  a  debt  of  the  original  assignor  embraced  in  the  assign* 
Bent,  provided  the  recognition  of  the  title  under  the  assignment  does 
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not  contravene  the  statutory  law  of  the  state,  or  in  not  repngntint  to  Itr 
pnblic  policy.     Barth  v.  Backus,  645. 

S.  Conflict  of  Laws.— Titlk  to  Personalty  Acquired  In  Invitum  Un« 
DER  FoREiQN  Insolvenct  OR  BANKRUPT  Laws  will  not  be  recognized  in 
another  jurisdiction  where  it  comes  into  conflict  with  the  rights  of  cred* 
iters  pursuing  their  remedies  there  against  the  property  of  the  debtor, 
although  the  proceedings  were  instituted  subsequently  to,  and  with 
notice  of,  the  transfer  in  insolvency  or  bankruptcy.  Barth  t.  Backus, 
546. 

S.  Conflict  or  Laws. — When  Nonresident  Creditors  Suing  ik  This 
State  an  d  H  ere  Attaching  Property  are  brought  into  conflict  with  an 
assignment  made  by  their  debtor  in  another  state  for  the  benefit  of  his 
creditors,  they  are  accorded  the  same  rights  as  resident  creditors,  and  if 
the  latter  can  successfully  oppose  such  assignment,  so  may  the  former. 
Barth  v.  Backus,  645. 

4.  An  Insolvent  Corporation  Can  Make  a  General  Assignment  to  an 

assignee  in  trust  for  the  benefit  of  its  creditors.  Vanderpoel  v.  Oormartt 
601. 

5.  A  Foreign  Corporation  May,  in  New  York,  Make  an  Assignment  fok 

the  Benefit  of  its  creditors,  there  being  no  law  of  that  state  nor  of  th» 
state  of  the  domicile  of  the  corporation  forbidding  the  assignment.  Th» 
provisions  of  the  statute  forbidding  a  corporation  from  making  an  assign* 
ment  in  contemplation  of  insolvency,  and  declaring  such  assignment  to 
be  void,  applies  to  domestic  corporations  only.  Vanderpoel  v.  Oorman, 
601. 

6b  Preferences — Void  Chattel  Mortgages.— When  an  insolvent  debtor 
executes  chattel  mortgages  upon  some  of  his  property  to  secure  certain 
preferred  creditors,  and  at  the  same  time,  and  as  a  part  of  substantially 
the  same  transaction,  executes  an  assignment  of  all  of  his  property  for 
the  benefit  of  all  of  his  creditors,  subject  however  to  such  chattel  mort- 
gages,  the  latter  are  void,  although  the  debtor  may  have  previously^ 
promised  without  consideration  that  in  case  of  trouble  he  would  secure 
the  preferred  creditors.  The  deed  of  assignment  is  valid,  and  vests  alt 
of  the  property  in  the  assignee.     Jones  v.  Kellogg,  278. 

7.  Damages  in  Troveb  for  Conversion  of  Assigned  Property. — ^Wheu 
an  insolvent  debtor  executes  a  deed  of  assignment  of  all  bis  property 
for  the  benefit  of  all  his  creditors,  subject  to  certain  chattel  mortgages, 
preferring  certain  creditors,  executed  at  the  same  time  and  as  part  of 
the  same  transaction,  and  the  assignee  after  taking  possession  of  all  tho 
property,  delivers  the  possession  of  the  part  mortgaged  to  the  mortgagees, 
under  the  belief  by  all  of  the  parties  that  the  mortgagees  have  a  prior 
right  thereto,  the  latter,  while  in  quiet  and  exclusive  possession,  can 
hold  the  property  against  everyone  except  the  assignee  or  those  claim- 
ing under  him;  and  if  creditors  of  the  original  owner  cause  the  property 
to  be  taken  from  the  possesession  of  mortgagees  as  the  property  of  such 
owner  under  their  writ  of  attachment,  the  attaching  officer  is  a  mere 
trespasser  and  as  such  liable  to  the  mortgagees  for  damages  amounting 
to  the  full  value  of  the  property  in  an  action  in  the  nature  of  trover  for 
iti  conversion.     Jones  t.  Kellogg,  278. 

See  Insolvency;  Tru.sts,  2-4. 

ASSIGNMENT  OF  ERROR. 
See  Appear  3. 
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ASSUMPTION  OF  RISKS. 
See  Master  and  Servant,  2-i. 

ATTACHMENT. 

1.  ExBMPTiONS — Waoks. — COMMISSIONS  DuE  AN  EiiPLOTEB  for  penonsl  serr- 

ices  are  not  liable  to  attachment.     Hambergtr  ▼.  Marcut^  719. 

2.  Exemptions. — Commissions  Earned  by  factors  or  brokers  are  not  exempt 

from  attachment  as  wages  of  laborers  or  salaries  of  persons  in  public  or 
private  employment.     Hamhergtr  v.  Marcus,  719. 

S.  EbcBMFTiONg— Commissions  as  Wages-Salesman  Not  Broker  ob  Fao* 
TOR. — A  traveling  salesman  who  exhibits  samples  of  and  takes  orders 
from  purchasers  for  bis  employer's  goods  is  not  a  broker  or  factor, 
although  he  may  be  compensated  for  his  services  by  commissions  on  the 
sales  so  effected  by  him.  Such  commissions  are  in  effect  wages  or  sal- 
ary, and  as  such  are  exempt  from  attachment  in  the  hands  of  the  em* 
ployer.     Bamberger  v.  Marcus,  719. 

See  AasiONMKNT  tor  the  Benefit  or  Creditors,  3;  Chattxl  Mostoaoks, 
2;  Judgments,  4. 

ATTAINDER. 
Klls  ov  Attainder  were  legislative  judgments  of  conviction;  ezerolMi  of 
judicial  power  by  parliament  without  a  hearing,  and  in  disregard  of  th« 
first  principles  of  natural  justice.    People  y.  Hayes,  572. 

BAILMENTS. 
A  Ck>NTRAOT  Wherebt  Onb  Party  Is  to  Furnish  Certain  Matssiau^ 
to  which  the  other  is  to  add  other  materials,  and  also  to  perform  labor 
•o  as  to  manufacture  a  specified  number  of  pruning-shears,  is  a  contract 
of  bailment,  and  not  of  purchase  and  sale,  and  the  title  to  the  completed 
■hears  is  at  all  times  in  the  person  for  whom  they  were  manufactured. 
Mack  r.  SneU,  534. 

BANKRUPTCY. 
See  Assignment  vor  the  Benefit  ov  CRSDTroR& 

BANKS. 
If  a  cashier  draws  checks  in  favor  of  customers  of  the  bank,  bat  without 
their  knowledge,  and  without  intending  them  to  have  any  interest 
therein,  and  then  forges  their  indorsements  and  delivers  the  checks  to 
third  persons  to  be  collected  for  his  benefit,  the  bank  is  answerable 
for  the  act  of  its  cashier,  and  liable  for  the  checks  thos  drawn  by  him. 
Phillips  T.  Mercantile  Nat.  Bank,  696. 

See  Checks;  Payments,  3;  Trusts  S-4, 

BASTARDY. 
See  Imprisonment. 

BENEFIT  SOCIETIES. 
See  Insubahoi^  & 

BETS. 
See  Wagbbs, 
AH.  9r.  Sbt..  Vol.  XXXVIL-G9 
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BIDS. 
See  Judicial  Salks,  2,  8. 

BILLBOARDS. 
8m  Mukioipal  Cobfobations,  11,  IS. 

BILLS  AND  NOTES. 
See  Nbqotiablb  iNSTBUMum. 

BILLS  OF  ATTAINDER. 
See  Attaindbb. 

BILLS  OF  EXCEPTIONa 
See  Appeal,  14. 

BILLS  OF  REVIEW. 
A  Bnx  OF  BsTisw  Dobs  Not  Lib  in  Favob  ow  av  Attnumt  Wtm  W» 
Grun,8S8, 

BILLS  OF  SALK 

See  Partnership.  6. 

BLASTING. 
See  Real  PROPSBTr,  4,  6. 

BOARDS  OF  HEALTH. 

BoABM  ov  Hkalth  Abb  Not  Required  to  Oxyb  Nonoi  or  Hbabivo  to 

•ny  person  before  they  can  exercise  their  jurisdiction  for  the  pnblio 

welfare,  nnless  the  statu te  under  which  they  are  authorized  to  aot  ax* 

prewiy  requires  snch  notice  or  hearinfir.     People  y.  Board  qfSealih,  02& 

See  Certiorari;  Nuisances,  3-6. 

BOUNDARIES. 
See  Evidence,  14. 

BREACH  OF  PROMISE. 
See  Seduction,  5,  6. 

BRIDGES. 
See  Mvhioipal  Corporations,  9;  NEauanrci^  % 

BROKERS. 
See  Attachment,  2,  3. 

BURDEN  OF  PROOF. 
8m  Nmotiable  Instruments,  4;  Railboado^  UL 

CANCELLATION. 
See  Deeds,  4. 

CAPIAS  AD  SATISFACIENDUM. 
See  Imprisonment,  1,  3. 
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CARRIERS. 

1.  DiLlVBRT  or  Goods  When  Complete.— The  court  is  justified  in  pro- 

noancing  as  a  matter  of  law  that  the  delivery  of  goods  by  a  carrier  is 
complete,  where  it  appears  from  the  undisputed  evidence  that  they 
were  transported  in  good  condition  to  the  place  of  delivery,  duly  re« 
ceipted  for,  and  fully  taken  under  the  control  of  the  consignee,  and 
there  is  no  testimony  offered  to  show  that  the  carrier  interfered  with 
the  property  in  any  manner  after  it  was  thus  received.  Whitnej/  Mfg. 
Co.  V.  Richmond  etc  R.  R.  Co.,  767. 

2.  Delivbrt,  Completeness  of.  When  a  Question  -fob   the  Court. — 

Whether  the  delivery  of  goods  is  completed  is  a  mixed  question  of  law 
and  fact,  but  may  be  passed  upon  by  the  court,  when  there  is  no  conflict 
of  testimony.      Whitney  Mfg.  Co.  v.  Richmond  etc  R.  R.  Co.,  767. 

3l  Delivery  as  Terminating  Liability — Duty  to  Store. — When  a 
consignee  is  in  default  in  not  receiving  freight  after  its  arrival  at 
its  destination,  and  after  reasonable  time  and  opportunity  has  been 
afforded  in  which  to  take  it,  the  carrier  cannot  abandon  it,  but  is  re* 
quired  to  exercise  ordinary  and  reasonable  care  for  its  preservation 
as  a  warehouseman,  but  in  the  exercise  of  sach  care  it  may  leave  it  in  it« 
ears,  store  it  in  its  own  warehouse,  assuming  the  liability  of  bailee  or 
warehouseman;  or  it  may,  with  the  exercise  of  a  like  degree  of  care  in 
■electing  a  responsible  and  safe  depositary,  store  the  goods  in  an  ele- 
vator or  warehouse,  at  the  expense  and  risk  of  the  owner,  and  thereby 
discharge  itself  from  further  liability.  Oregg  v.  Illinois  Cent.  R.  R.  Co., 
238. 

4.  Delivery  to  Terminate  Liability — Liabilh-y  for  Loss  in  Wasm- 
HOUSE. — If  a  consignee  is  in  default  in  not  receiving  freight,  after 
reasonable  time  and  opportunity  in  which  to  do  so,  the  carrier  may 
then  store  the  goods  in  a  safe  warehouse,  and  is  not  thereafter  liable 
for  an  injury  by  unprecedented  flood,  which  could  not  have  been  antic* 
ipated  or  guarded  against.     Oregg  v.  llUnoia  Cent.  R.  R,  Co.,  238. 

6.  Cariebs  Are  Not  Liable  as  Warehousemen  when  the  property  car. 
ried  has  once  been  placed  in  the  charge  of  the  consignee.  Whitney  Mfg. 
Co.  V.  Richvwnd  etc.  R.  R.  Co.,  767. 

6.  A  Carrier  Has  a  Lien  for  Freight  charges  upon  the  goods  transported 

while  it  retains  dominion  and  control  of  them,  but  when  it  delivers  poa« 
session  the  lien  is  gone.     Gregg  v.  Illinois  Cent.  R.  R.  Co.,  238. 

7.  Preservation  of  Lien  fob  Freight  Charges  While  Goods  Abb  nr 

Warehouse, — A  carrier,  upon  the  default  of  the  consignee  to  receive 
goods  shipped  to  him  after  reasonable  time  and  opportunity  to  so  do, 
may  store  the  goods  in  a  safe  warehouse  in  its  own  name,  and  thus  pre* 
serve  its  lien  for  freight  charges  without  subjecting  itself  to  further 
liability  as  a  warehouseman,  and  the  warehouseman  with  whom  the 
goods  are  stored  will  then  hold  them  for  the  benefit  of  both  the  carrier 
and  the  consignor.     Oregg  v.  Illinois  Cent.  R.  B.  Co.,  238. 

8.  Carriers  of  Livestock  May  Contract  WriH  Shippers  That,  as  a 

Condition  Precedent  to  their  right  to  recover  damages  for  loss  or  in- 
jury to  such  stock,  they  will  give  notice  in  writing  of  their  claim,  to 
some  officer  of  the  company,  or  its  nearest  station  agent,  before  snoh 
stock  shall  be  removed  from  the  place  of  destination,  or  from  the  place 
of  delivery  of  the  same,  and  before  such  stock  is  mingled  with  otbar 
stock.     Selby  v.   IViknington  etc.  Ry.  Co.,  635. 
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9.  Carrtkr  of  Livestock  Is  Not  Required  to  Havx  Vehicles  Stroito 

Enocoh  to  withstand  the  straggles  of  unruly  and  vicious  stock.  It  is 
sufficient  for  the  carrier  to  furnish  cars  suitable  for  the  safe  conveyance 
of  ordinary  animals  of  the  class  contracted  to  be  conveyed.  Selby  v. 
Wilmington  etc  Ry.  Co.,  635. 

10.  Sevebal  Common  Carriers  Forming  a  Connectino  Linb  for  th» 
transportation  of  property  beyond  the  limits  of  their  respective  lines  are 
agents  of  one  another  to  accomplish  the  carriage  and  deliver  the  goods. 
Missouri  Pae.  Ry.  Co.  v.  Twiss,  437. 

11.  Iw  One  or  Several  Connecting  Carriers  Is  Guiltt  or  NsoLi- 
OXNCE  whereby  property  is  injured,  and  the  owner  recovers  for  snch 
injory  of  the  carrier  receiving  the  goods  from  him,  the  latter  is  entitled 
to  be  compensated  by  the  negligent  carrier  for  the  recovery  thus  sof* 
fered  through  his  fault.     Missouri  Pae.  Ry.  Co.  v.  T'ttwM,  437. 

12.  Coupon  Tickets  Over  Their  Own  and  Conneotino  Linu  are  entir* 
contracts  as  to  each  line,  but  severable  as  between  the  different  lineir 
NiehoU  v.  Southern  Pae.  R.  R.  Co.,  664. 

See  Railroads,  1-19;  Sales,  8^  4. 

CASHIERS. 
See  Banks. 

CAUSA  MORTIS. 
See  Girrs,  6. 

CERTIORARI. 
Ths  Action  ot  a  Board  of  Health  of  a  municipality  taken  witboat  giving 
any  person  a  hearing,  and  declaring  that  a  nuisance  exists,  cannot  be 
reviewed  by  certiorari,  because  the  action  of  such  board  is  not  final  and 
oonclnsive,  and  may  be  made  without  a  bearing,  and  upon  its  own  in* 
■peotion  and  knowledge.     People  v.  Board  of  Healthy  622. 

CHANGE  OF  VENUE. 
See  Trial,  3. 

CHARACTER. 
Bee  Homicide,  L 

CHARTERS. 
See  Statutes,  13. 

CHATTEL  MORTGAGEa 

1.  Ohattbl  Mortgage  on  Sheep  Includes  Theih  Wool  aa  between  the  par- 

ties,  but  after  such  wool  is  clipped  and  sold  to  a  purchaser  for  value 
without  notice  he  gets  a  good  title  fee  from  the  lien  of  the  mortgage. 
WUlard  V.  Ostrander,  294. 

2.  Possession  and  Sale  of  Goods  bt  Mortgagor — Rights  or  Cred- 

itors.— A  mortgage  of  a  stock  of  goods  under  which  the  mortgagor  i* 
permitted,  by  agreement,  in  or  out  of  the  mortgage,  but  executed  at 
the  same  time,  to  sell  the  goods  at  discretion,  or  in  the  usual  course 
of  trade  without  any  agreement  to  account  for  the  proceeds,  is  fraud- 
ulent and  void  as  to  the  existing  creditors  of  the  mortgagor  without 
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regard  to  tfae  Intent  of  the  parties  to  the  mortgage.  Snoh  credii* 
on  may  maintain  an  attachment  proceeding  against  the  mortgagor  on 
the  gronnd  that  they  have  reason  to  believe  that  he  will  fraudulently 
part  with  hia  property  before  judgment  can  be  recovered  against  him. 
Bckmany.  Munnerlyn,  109. 

S,  Matirial  Alteration— PRESUMfnoiT. — The    insertion    of    the   word 

*' wool "  in  a  chattel  mortgage  of  sheep  subsequently  to  its  execution 

ii  a  material  alteration,  but  it  will  not  be  presumed  that  the  mort* 

gagee  made  such  alteration  or  directed  his  agent  having  the  possession 

of  the  mortgage  to  so  alter  it.      Willard  v.  Oatrander,  294. 

8e«  AiTKAi^  9;  AasioMUKNT  for  thk  Benefit  ov  CRBCiroBa,  6,  7;  WiT> 

KESSES,  4. 

CHECKS. 

Baku  and  Banking. — A  check  drawn  in  the  name  of  a  real  person  who 

has  no  knowledge,  and  is  not  intended  to  have  any  knowledge,  there<^ 

or  any  interest  therein,  is  equivalent,  in  legal  effect,  to  a  check  drawn  in 

favor  of  a  fictitious  person.     PJuUipa  v.  Mercantile  Nat.  Bank,  696. 

See  Banks;  Payment. 

CIPHER  DISPATCH. 
See  Telegraph  Companies. 

COLLATERAL  ATTACK. 
See  ExEOCTioN,  1;  Judgments,  I,  2. 

COLLATERAL  SECURITY. 
'Sm  Cobfobationb,  12;  Evidence,  5;  Negotiable  IxsTBOiourTa,  SjTsvaii^  & 

COMMISSIONS. 
See  Attachments,  1-3, 

COMMON  CARRIERS. 
See  Carriers. 

COMMON  LAW. 
See  Dower,  3. 

COMMUTATION. 
See  Taxes,  3. 

CONCEALMENT. 

See  Insoranoe,  10.  ^ 

CONDITIONS. 
See  Estates,  10;  Leoact,  S. 

CONFESSION  OF  JUDGMENT. 
See  Corporations,  18. 

CONFESSIONS. 
See  Evidence,  2. 
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CONFLICT  OP  LAWS. 

8m  ABBiONiixBr*  BOB  THE  BENEriT  OF  CREDITORS,  1-S;  Coirnuoi%  f^ 

Makbiaqb  and  Divorob,  1. 

CONNECTING  CARRIERS. 
Bee  Carriers,  10-'l2;  Railroads,  7-^ 

CONSTITUTIONAL  LAW. 
i  See  CoNBTirnTiONs;  Statutes;  Taxes,  2,  3. 

CONSTITUTIONS. 

1.  Construction  of. — If  the  language  of  a  constitution  is  plain  and  free 
from  ambiguity,  the  court  is  not  permitted  to  speculate  further  as  to 
what  the  real  intentions  of  the  framers  of  such  constitution  may  hare 
been.     State  v.  Clark,  517. 

8L  Constitutions,  Construction  of  Ejusdeu  Generis. — A  sestion  in  a  oon> 
atitution  requiring  the  legislature  to  provi(V>  for  the  election  of  certain 
state  and  city  officers  "and  other  necessary  officers"  is  not  applicable 
to  officers  belonging  to  classes  other  than  those  previously  enumerated. 
State  V.  Clark,  517. 

Sw  Constitution,  Construction  of,  by  Supreme  Court  of  State,  Bindzno 
Upon  Courts  of  Other  States. — If  the  supreme  court  of  a  state  has 
ruled  upon  the  efifect  of  a  provision  in  the  constitution  of  that  state, 
such  ruling  will  be  adopted  by  the  courts  of  sister  states  whenever  the 
meaning  of  the  provision  comes  in  question.     Fowler  v.  Lamaon,  163. 

4.  Liberty,  Meanino  of.  — The  fundamental  principle  upon  which  con* 
stitutional  liberty  is  based  is  equality  under  the  law  of  the  laud,  and 
there  can  be  no  such  liberty  that  is  not  regulated  by  such  laws  as  will 
preserve  the  right  of  each  citizen  to  pursue  his  own  advancement  and 
happiness,  in  his  own  way,  subject  only  to  the  restraints  necessary  to 
secure  the  same  rights  to  all  others.     Brauville  Coal  Co.  v.  People,  206. 

6.  Constitutional  Liberty  means  not  only  freedom  of  the  citizen  from 
servitude  and  restraint,  but  includes  the  right  of  every  man  to  be 
free  in  the  use  of  his  powers  and  faculties,  and  to  adopt  and  pursue 
such  avocation  or  calling  as  he  may  choose,  subject  only  to  the  re* 
straints  necessary  to  secure  the  common  welfare.  Braceville  Coal  Co.  r. 
People,  206. 

6.  Constitutional  Law. — Right  to  Contract  is  both  a  liberty  and  a  prop- 

erty right.  If  any  person  is  denied  the  right  to  contract  and  acquire 
property  in  the  manner  which  he  has  hitherto  enjoyed  under  the  law, 
and  which  others  are  still  allowed  by  the  law  to  enjoy,  he  is  deprived  of 
both  the  constitutional  right  of  liberty  and  property,  to  the  extent  thai 
he  is  thus  denied  the  right  to  contract.  Braceville  Coal  Co.  t.  People, 
206. 

7.  Right  of    Property  preserved  by  all  constitutions  is  the  right  nol 

only  to  possess  and  enjoy  it,  but  also  to  acquire  it  in  any  lawful  mode, 
or  by  following  any  lawful  pursuit.  The  property  which  each  citizen 
has  in  his  own  labor  is  a  common  heritage,  and  as  an  incident  to  the 
right  to  acquire  other  property,  the  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way  as  the  laborer  shall  deem 
most  beneficial,  and  of  others  to  employ  such  labor,  is  necessarily  in* 
eluded  in  the  constitutional  guau:antee.  Braceville  Coal  Co.  r.  Peopie^ 
20& 
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&  "DuK  Process  or  Law,"  or,  "law  of  the  land,"  means  general  pablio 
law,  binding  upon  all  members  of  the  commnnity,  nnder  all  oircam> 
stances,  and  not  partial  or  private  laws  affecting  the  rights  of  priv  ta 
indiridnals  or  classes  of  individuals.     BracevilU  Coal  Co.  v.  Peoj^  206. 

8m  Govxtatnt  1;  Cobpobations,  7,  II,  14;  Impbisommkmt,  2;  LioiaLATiTBa 
1-4;  NoTABiEs  Public;  Witnessss^  1. 

CONTEMPT. 

L  OOKSTITUTIOITAL  LaW.— CoUBTS  HaVE  THE  INHERENT  PoWKB,  in  the  ab> 
■ence  of  constitutional  limitation  upon  their  powers,  to  punish  •■  % 
contempt  any  act,  whether  committed  in  or  ont  of  their  presence, 
which  tends  to  impair,  embarrass,  or  obstruct  them  in  the  discharge 
of  their  duties,  and  the  legislature,  while  it  may  regulate  the  procedure 
and  enlarge  the  power,  cannot  fetter  it.     In  re  Shortridge,  78. 

S.  The  Finding  of  a  Codrt  That  Contempt  Has  Been  Committed  Is  Not 
CONCLUSI7K  in  a  proceeding  by  a  writ  of  review  if  it  further  appears 
from  all  the  facts  disclosed  that  the  acts  charged  and  found  could,  in 
no  circumstances,  constitute  contempt  of  court.     In  re  Shortridge,  78. 

Si  Judicial  Pboceedinos,  Publication  of. — A  statute  declaring  that  in  an 
action  for  divorce  the  court  may  direct  the  trial  to  be  private,  and  may 
exclude  all  persons  other  than  the  parties,  their  witnesses,  and  the  offi* 
cers  of  the  court,  and  may  during  the  examination  of  one  witness  exclude 
all  others,  does  not  authorize  the  court  to  make  an  order  that  no  public 
report  or  publication  of  any  character  of  the  testimony  in  the  case  be 
made,  and  a  person  not  a  party  to  the  action  nor  a  witness  therein  can« 
not  be  punished  for  contempt  of  court  for  his  violation  of  such  order  by 
publishing  such  testimony.     In  re  Sliortridge,  78. 

4.  Judicial  Proceedings,  Right  to  Publish. — The  public  have  a  right  to 
know  and  discuss  all  judicial  proceedings,  unless  such  right  is  expressly 
interdicted  by  statutory  or  constitutional  provisions,  or  unless  the  pub« 
lication  prohibited  by  the  order  of  the  court  is  of  such  nature  as  to 
obstruct  or  embarrass  the  court  in  its  administration  of  the  law  and  the 
execution  of  the  powers  expressly  conferred  upon  it  In  re  Shortridge^ 
78. 

fi.  Publication  of  Judicial  Proceedings.— The  publication  in  a  news- 
paper of  a  report  of  the  testimony  taken  at  a  trial  before  the  court 
sitting  without  a  jury,  containing  no  reflection  upon  the  judge, 
and  nothing  to  intimidate  any  witness  or  other  person  connected 
with  the  trial,  cannot  constitute  a  contempt  of  court,  though  the 
court  has  forbidden  such  publication.  If  the  publication  could  not 
have  interfered  with  the  full  and  fair  investigation  of  the  merits  of  the 
case  no  contempt  was  committed  by  it,  though  the  evidence  so  published 
was  of  a  filthy  character,  such  as  a  due  regard  for  decency  and  pnblio 
morals  would  have  left  unpublished.  In  re  Shortridge^  78. 
See  Witnesses,  1,  2. 

CONTINUANCE. 
Sed  Trial,  6. 

CONTRACTORS. 
8m  LseisLATUKB,  4;  Master  and  Servant,  7;  Mukicital   Cokfoba* 

TIONS,  8. 
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CONTRACTS. 

1.  Lex  Loci. — ^The  laws  which  subsist  at  the  time  and  place  of  making 
a  contract  enter  into  and  form  a  part  of  it,  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its  terms.  This  role  embraces 
alike  those  which  afifect  its  validity,  construction,  discbarge,  and  en- 
forcement.    Miller  v.  Wihon,  186. 

%  Lix  Loci— Statute  of  Fbauds. — If  a  contract  for  the  sale  of  lands  is 
valid  by  the  laws  of  the  state  where  such  lands  are  situated,  it  will  be 
enforced  in  another  state,  even  though  prohibited  by  the  statute  of 
frauds  there  in  force.    Miller  v.  Wilson,  186. 

5.  Foreign  Contracts,  FRESUMFrioN  as  to  Validity  07. — A  contract  made 

in  another  state,  or  in  a  foreign  country,  is  presumed  to  have  been  made 
in  accordance  with  the  laws  of  the  place  of  its  execution.  A  violation 
of  those  laws,  if  relied  upon  as  a  defense,  most  be  pleaded  and  proved. 
MUler  V.  IFi&on,  186. 
i,  Manufacturer.— The  Retention  ov  MANurAoruBED  Articles  upon 
which  the  manufacturer  has  performed  labor  and  furnished  a  portion  of 
the  materials  does  not  entitle  him  to  recover  the  price  agreed  to  be  paid 
for  such  manufacture  if  the  work  was  not  done  in  the  manner  stipu- 
lated for,  and  the  articles  manufactured  were  valueless  because  of  de- 
fects in  their  construction.     Mack  v.  Snell,  534. 

6.  Manufactdbb  o»  Abtioles  Contbaotbd  for.  Defects  in,  Whek  Not 

Waived  bt  Silence  ob  Acceptance.— If  a  contract  is  made  for  the 
manufacture  of  articles  from  materials  furnished  the  manufacturer  by 
the  other  contracting  party,  the  latter,  because  the  title  is  in  him,  may 
retain  the  manufactured  articles,  and  is  not  bound  to  inspect  them,  nor 
to  notify  the  manufacturer  of  objections  thereto,  and,  on  the  latter's 
suing  for  his  work,  may  defend  on  the  ground  that  it  was  not  performed 
as  stipulated  in  the  contract.  Mack  v.  Snell,  534. 
t»  Contract  TO  Manufacture  Articles,  Counterclaim  for  Violation  of. 
In  an  action  to  recover  compensation  for  services  rendered  in  manufac- 
turing articles  from  materials  furnished  by  the  other  contractor,  the 
latter,  on  establishing  that  the  former  did  not  perform  his  work  in  the 
manner  stipulated  for  in  the  contract,  may  recover  the  value  of  the  eon- 
tract  to  him,  in  case  plaintiff  had  performed  it,  measured  by  the  differ- 
ence between  the  price  agreed  to  be  paid  by  the  defendant  and  the 
market  value  of  the  articles  had  they  been  manufactured  according  to 
the  contract.     Mack  v.  Snell,  534. 

7.  Contract  in  Writing,  Ignorance  of  Contents,  How  Far  a  Defense 

TO  AcrriON  on. — One  who  subscribes  a  written  instrument  cannot  escape 
his  liability  thereunder,  upon  the  ground  that  he  did  not  know  what  he 
was  signing,  unless  he  proves  that  his  signature  was  obtained  by  fraud- 
nlent  misrepresentations  as  to  its  contents,  or  shows,  as  an  excuse  for 
his  want  of  care,  that  a  relationship  of  trust  and  confidence  existed  be- 
tween him  and  the  other  party.     Oage  v.  Phillipt,  494. 

8.  Illegal  Contracts — Rescission. — While  any  illegal  contract  is  executory 

the  law  will  neither  enforce  it  nor  award  damages,  and  the  party  pay- 
ing the  money  or  putting  up  the  property  may  rescind  the  contract  and 
recover  back  his  money  or  property,  but  after  the  contract  is  executed 
nothing  paid  or  delivered  can  be  recovered.  Bernard  v.  Taylor,  693. 
B—  AoBNor,  8,  4;  Bailments;  Carriers,  8;  Constitutions,  6;  Corfo- 
XATioNS,  6,   14;   MisTAKK,  1}    Fartnxbship,  3-6;    Statutes,  10-13 

VSHDOB  and  FurCHASBB. 
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CONTRIBUTION. 
See  Joint  Liabiutt. 

CONVERSION. 
8—  AmAL,  9t  AMiancsRT  voa  ths  BKNinr  or  CBSDiroBi^  7;  Tnvna, 

1-4. 

CORPORATIONS. 

1.  A  Pkomotkb  18  one  who  brings  about  the  incorporation  and  organlzatioa 
of  a  corporation.  Every  person  acting  by  whatever  name  in  the  forma< 
tion  and  establishment  of  a  company  at  any  period  prior  to  its  incor- 
poration occupies  a  fiduciary  relation  towards  it.  He  is  an  agent  of 
the  corporation,  and  subject  to  the  disabilities  of  its  agents.  Bosher  v, 
Riehmond  etc  Land  Co.,  879. 

8.  A  Pbomotkr  Is  GuiLTT  or  a  Bbeach  or  Tkust  if  he  sells  property  to 
the  corporation  purchased  after  he  begins  promoting  and  without  in* 
forming  the  company  that  the  property  belongs  to  him,  or  if  he  accepts 
a  bonus  or  commission  from  one  who  sells  property  to  the  corporation. 
Bosher  v.  Richmond  etc.  Land  Co.,  879. 

I.  Ir  A  SuBSCRiFTioir  roB  Shabes  Has  Been  Obtained  bt  Fbaudulsnt 
BxPBESENTATiONS,  it  may  be  annulled  by  the  subscribers  at  any  time 
before  other  equities  have  intervened.  Bother  v.  Richmond  etc  Land 
Co.,  879. 

4  On  Inducxd  bt  Fbaud  to  SaBscsiBB  to  Stock  of  a  corporation  may 
maintain  a  bill  in  equity  to  restrain  suits  at  law  upon  his  nndertak* 
ings  and  to  set  aside  the  contract  of  subscription,  and  also,  if  he  wishes, 
may  recover  back  payments  already  made.  Bosher  v.  Richmond  etc. 
Land  Co.,  879. 

5.  JoiNDEB  IN   Suits  to  Set  Aside  Subscbiptions  to. — Several  persons 

who  by  the  same  fraudulent  misrepresentations  are  induced  to  subscrib* 
for  stock  in  a  corporation  may  join  in  an  action  against  the  corporation 
and  its  promoters  who  are  implicated  in  such  frauds,  to  set  uide  their 
subscriptions  and  to  recover  moneys  paid  thereon.  Bosher  r.  Richmond 
etc  Land  Co.,  879. 

6.  Right  or  Stockholder  to  Contbact  With  Lessee  or  Corfobation. 

A  stockholder  in  a  corporation  who  has  filed  a  bill  to  enjoin  a  lease  of 
the  corporate  lands,  may  make  a  valid  contract  with  the  tenant  of  the 
corporation  by  which  such  stockholder  upon  discontinuing  his  suit  is  to 
receive  from  such  tenant  a  bonus  for  each  ton  of  coal  mined  by  the 
latter.  The  fact  that  such  stockholder  subsequently  becomes  a  director 
in  the  corporation  does  not  affect  his  right  to  receive  such  bonus,  unless 
the  circumstances  and  conditions  surrounding  the  parties  become  ia 
some  manner  changed.     Bird  Coal  etc  Co.  v.  Humes,  727. 

7.  Individual  LiABiLirr  or  Stockholdebs  Undeb  Constitution  or  Kan- 

sas.— Although  the  supreme  court  of  Kansas  has  not  decided,  in  terms, 
that  the  coastitutional  provision  relative  to  the  individual  liability  of 
the  stockholders  of  corporations  is  self-executing,  it  has  fully  recog. 
nized,  and,  in  effect  held,  that  stockholders  of  corporations  organized 
under  the  constitution  and  statutes  of  that  state  are  individually  liable 
to  the  creditors  of  such  corporation  to  an  additional  amount  equal  to 
tha  9ibotk  owned  by  them.    Fowler  r.  Lamson,  163. 
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8.  Enforcembnt  of  Individual   Liability  op  Stockholders,   Special 

Remedies  for.— Since  the  individnal  liability  of  stockholders  of  cor- 
porations exists  only  by  force  of  some  constitutional  or  statutory 
provision,  and  the  person  incurring  that  liability  is  presumed  to  do  so 
subject  to  its  enforcement  by  the  special  provision  made  for  that  pur* 
pose,  and  no  other,  the  remedy  thus  indicated  is  the  only  one  which  U 
available  for  the  enforcement  of  such  liability.     Foxoler  v.  Lamaon,  163. 

9.  Enforcement  of  Individual  Liability  of  Stockholders  in  Foreign 

Jurisdictions. — When  a  special  remedy  is  given  creditors  of  a  cor- 
poration  against  its  stockholders,  the  liability  of  the  latter  cannot  be 
enforced  in  any  state  except  that  in  which  the  corporation  was  organ- 
ized.    Fowler  v.  Lamson,  163. 

10.  Actions  Against  Stockholders— Statutes  of  Limitations  Appli* 
CABLE  TO. — If  a  statute  declares  that  actions  against  stockholders  to 
enforce  a  liability  created  by  law  may  be  brought  within  three  years 
after  the  liability  was  created,  the  time  within  which  an  action  may 
be  maintained  cannot  be  prolonged  by  the  giving  of  a  note  by  the  cor- 
poration, or  otherwise.  Computation  of  time  within  which  the  action 
may  be  brought  must  commence  with  the  creation  of  the  original  in- 
debtedness.    Hu7it  V.  Wa7-d,  87. 

IL  Statute  of  Limitations  as  to  Actions  Against  Stockholders — 
CoNSTiTCTiONAL  Law. — Though  the  constitution  declares  that  each 
stockholder  of  a  corporation  shall  be  personally  liable  for  a  portion  of 
all  its  debts  and  liabilities  contracted  or  incurred  while  he  is  a  stock- 
holder, the  legislature  may  prescribe  a  time  within  which  actions  to  en- 
force such  liability  must  be  commenced.     Hunt  v.  Ward,  87. 

12.  Transfer  of  Stock,  When  Deemed  to  be  as  Collateral.— If  » 
debtor  turns  stock  over  to  his.  creditor  without  anything  being  said  by 
either  party  in  reference  to  buying  or  selling,  or  as  to  its  value,  such 
transfer  will  be  considered  to  be  as  collateral  security,  and  the  trans- 
feree cannot  be  held  liable  for  the  debts  of  such  corporation.  Borland 
V.  Nevada  Bank,  32. 

13.  DuTT  OP  TO  Keep  Place  of  Business  Within  the  State. — It  is 
the  duty  of  every  corporation  formed  under  the  laws  of  North  Car- 
olina to  keep  its  principal  place  of  business,  its  books,  and  its  principal 
office  within  the  state,  to  the  extent  necessary  to  the  fullest  jurisdiction 
and  visitorial  power  of  the  state  and  its  courts,  and  the  efficient  exercise 
thereof  in  all  proper  cases  which  concern  such  corporation.  Simmons  v. 
Norfolk  etc.  tSteamhoat  Co.,  614. 

14.  If  a  Corporation  Formed  Under  the  Laws  of  the  State  With- 
draws Its  Principal  Place  of  Business  and  all  its  officers  therefrom, 
the  courts  are  authorized  to  decree  its  dissolution  under  a  statute  em- 
powering them  to  dissolve  a  corporation  for  any  abuse  of  its  powers  to 
the  injury  of  its  corporators  or  of  its  creditors  or  debtors.  Simmon*  v. 
Norfolk  etc.  Steamboat  Go.,  614. 

16.  Constitutional  Law — Right  of  Corporation  to  Contract  Includes 
Right  to  Fix  Price  of  Labor. — The  right  to  contract  granted  a  cor- 
poration by  its  charter  includes  the  right  to  fix  the  price  at  which  labor 
for  it  will  be  performed,  and  the  mode  and  time  of  payment.  Each  is 
an  essential  element  of  the  right  to  contract,  and  a  restriction  as  to 
either,  as  it  is  enjoyed  by  the  community  at  large,  is  an  abridgment  of 
the  constitutional  right  of  liberty  and  property.  BracevilU  Coal  Co.  v» 
People,  206. 
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16.  Saiart  ot  Officers. — A  director  in  a  corporation  acquires  no  legal 
elaim  against  it  for  services  performed  by  him  in  the  discharge  of 
duties  pertaining  to  the  office,  unless  a  compensation  therefor  is  fixed 
by  resolution  or  by-law  of  the  corporation  prior  to  their  performance, 
nor  will  the  auditing  and  approval  of  such  unauthorized  claim  by  the 
auditing  officers  of  the  corporation  impart  to  it  any  validity.  Wood  v. 
Lett  Lake  Mfg.  Co.,  651. 

17.  Right  of  Director  to  Compensation. — For  Services  Performed 
by  a  director  for  the  corporation  at  its  instance  and  request,  in  regard  to 
matters  outside  of  the  duties  devolving  upon  him  by  virtue  of  his  office> 
he  is  entitled  to  claim  compensation  upon  a  quantum  meruit,  although  his 
compensation  has  not  been  fixed  by  the  corporation  prior  to  the  per> 
formance  of  the  services.     Wood  v.  Lost  Lake  Mfg.  Co.,  651. 

18.  Directors  or  an  Insolvent  Corporation  Cannot  Securk  to  Thiii« 
SELVES  A  Preference.     Hill  v.  Pioneer  Lumber  Co.,  621. 

19.  Directors. — Confession  of  Judgment  by  an  Insolvent  Corpoka* 
tion  in  favor  of  one  of  its  directors  will  not  be  permitted  to  operate  as  a 
preference  to  the  prejudice  of  other  creditors.  A  director  creditor  upon 
a  debt  theretofore  existing  cannot  take  advantage  of  his  superior  means 
of  information  to  secure  his  debt  as  against  other  creditors.  Bill  T. 
Pioneer  Lumber  Co.,  621. 

to.  Secret  Profit  bf  Direcfor — Ltabilitt  to  Account  for. — When 
a  mining  corporation  leases  its  mines  for  a  royalty  of  fifteen  cents 
on  each  ton  of  coal  mined,  and  one  of  its  stockholders,  who  enters  into 
a  secret  agreement  with  its  lessee  by  which  he  receives  an  additional 
bonus  of  three  cents  on  each  ton  mined,  afterwards  becomes  a  director 
in  the  corporation  which  subsequently  grants  the  lessee  a  reduction  of 
twenty  per  cent  in  the  royalty  by  the  advice  of  such  director  and 
without  knowledge  that  he  is  receiving  such  additional  royalty,  he  is 
entitled  to  receive  the  three  cents  bonus  up  to  the  time  of  the  reduc- 
tion of  the  royalty,  but  must  account  to  the  corporation  for  his  profits 
made  by  concealing  the  truth  at  the  time  the  reduction  is  given,  by  his 
advice,  which  is  one-sixth  of  three  cents  on  each  ton  thereafter  mined. 
Bird  Coal  etc  Co.  v.  Humes,  727. 

fl.  Secret  Profits. — A  Director  in  a  corporation  is  a  trustee  for  the  en* 
tire  body  of  stockholders,  and  must  manage  all  the  business  affairs  of 
the  company  with  a  view  to  promote  its  common  interest.  He  can- 
not directly  or  indirectly  derive  any  personal  profit  or  advantage  by 
reason  of  his  position  distinct  from  his  co-shareholders.  He  undertakes 
to  give  his  best  judgment  in  the  interests  of  the  corporation  in  all  mat* 
ters  in  which  he  acts  for  it,  untrammeled  by  any  hostile  interest  in  him. 
self  or  others.  All  secret  profits  derived  by  him  in  any  dealings  iu 
regard  to  the  corporate  enterprise  must  be  accounted  for  to  the  corpora- 
tion, even  though  the  transaction  in  which  they  are  made  is  also  of 
advantage  to  the  corporation.     Bird  Coal  etc.  Co.  v.  Humes,  727. 

22.  Possession  of  Officer,  When  Possession  of  Corporation. — When 
an  officer  in  a  private  corporation  takes  possession  of  its  property,  his 
possession  is  that  of  the  corporation  in  the  absence  of  any  act  or  dec- 
laration to  the  contrary,  and  if  the  corporation  subsequently  enters 
into  possession  through  another  of  its  officers,  the  former  officer  can- 
not maintain  forcible  entry  and  detainer  against  the  corporation,  al- 
though prior  to  taking  possession  he  purchased  the  property  at  sheriff's 
sale,  if  the  time  for  redemption  has  not  expired  when  the  corporation 
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takes  the  1at«r  possession  through  its  second  officer.  Hoffman  r.  Reieh^ 
ert,  219. 

28.  Right  of  Officeb  to  PuRCHAaB  and  Hold  Property  u  Sold  Undkb 
Execution. — The  purchase  by  oue  of  its  officers  of  the  property  of  a 
corporation  sold  under  execution  gives  him  no  title  nor  right  to  take 
possession  in  his  own  right,  if  the  time  for  redemption  from  such  sale 
has  not  expired.     Hoffman  r.  Rekhert,  219. 

SA.  DxniES  or  OFricsBS  in. — The  officers  of  a  corporation  impliedly  ander< 
take  to  give  it  the  benefit  of  their  best  care  and  judgment  and  to  use  the 
powers  conferred  upon  them  solely  in  the  interest  of  the  corporation. 
They  have  no  right,  under  any  circumstances,  to  use  their  official  posi- 
tions  for  their  own  benefit  nor  for  the  benefit  of  anyone  except  the 
corporation  itself.     Hoffman  v.  Rekhert,  219. 

26.  Bembdt  of  Officer  as  Creditor. — If  a  private  corporation  is  indebted 
to  one  of  its  officers  for  private  funds  expended  by  him  on  its  property, 
and  refuses  to  pay  him,  he  has  the  right  to  obtain  judgment  agadnst  it, 
levy  execution  upon  and  sell  its  property  the  same  as  any  other  cred* 
itor.     Hoffman  v.  Reichert,  219. 

26.  Officer  in  Cannot  Act  in  His  Own  Interest. — An  officer  in  a  pri* 
Tate  corporation  has  no  right  to  avail  himself  of  his  position  as  such  offi* 
cer,  to  obtain  possession  of  the  corporate  property,  and  then  use  the 
advantage  thus  gained  for  his  own  private  interest.  Hoffman  ▼.  Rekh' 
ert,  219. 

27.  Master  and  Servant — Pleading  in  Action  Against  Corporation. — 
The  declaration  in  an  action  in  which  a  corporation  is  sued  by  one  of  ita 
servants  for  negligence  need  not  show  affirmatively  ^y  express  aver- 
ments that  the  injury  complained  of  was  caused  by  the  negligent  acts 
of  agents  or  servants  of  the  defendant,  who  were  not  fellow-servants  of 
the  plaintiff.  It  is  enough  to  allege  that  the  defendant,  that  is,  the 
corporation  itself,  negligently  did  the  acts  complained  of.  Such  an  aU 
legation  excludes,  ex  vi  termini,  the  theory  that  they  were  performed  by 
parties  for  whose  conduct  the  defendant  was  not  responsible.  LS)by  r, 
Scherman,  191. 

fi««  Agency,  3,  4;  Assignment  for  the  Benefit  of  Creditors,  4,  6;  Man> 
DAHUS,  1;  Municipal  Corporations;  Negotiable  Instrdmbnts,  4»  17; 
Patents,  4;  STATirrBS,  2,  12. 

COTENANCY. 
Bjbcthbnt  by  Cotenant — Measure  of  Recovery. — ^The  owner  of  an  undi« 
Tided  one-fourth  interest  in  land,  who,  acting  solely  for  himself,  sues 
in  ejectment  to  recover  the  whole  tract  from  a  party  in  possession  un- 
der an  adverse  title,  can  recover  possession  of  his  own  share  only  if  it 
appears  that  he  and  the  holder  of  the  remaining  three-fourths  have  no 
community  of  interest,  and  claim  under  different  titles.  King  t.  Hyatt, 
304. 

COUNTIES. 

See  MuMioiFAi.  Corporations,  15,  18^  19l 

COURTS. 
See  Contbmft;  Jdrisdiction;  Mandamus,  2;  Prohibitiov. 

COVENANTS. 
See  EIasembnts,  3;  Landlord  and  Tenant,  1,  2,  6-8,  14,  18. 
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creditor's  suit. 
A  Cbkditor's  Bill  Cannot  Bb  Sustaiked  Unless  it  la  shown  that  th« 
remedies  at  law  have  been  exhausted,  or  must  be  onaTailing.      HerrUeh 
▼.  Kallmann,  6(X 

See  Execution,  7,  8. 

CRIMINAL  LAW. 

L  Attemft  to  Commit  Crime,  and  Preparation  for  Attempt  Durmr- 
OUI8HKD. — PreparaMoQ  for  an  attempt  to  commit  a  crime  consists  ia 
devising  the  means  or  measures  necessary  for  the  commission  of  the  oU 
fense;  the  attempt  is  the  direct  movement  towards  the  commission,  after 
the  preparations  are  made.     State  v.  Lung,  505. 

%  Intoxication  A8  Defense  to  Crime. — Mere  intoxication  from  the  recent 
nse  of  ardent  spirits  does  not  excuse  or  mitigate  the  degree  or  penalty 
of  any  crime.  Such  intoxication  must  go  to  the  extent  of  producing 
temporary  insanity  before  it  can  mitigate  the  penalty,  or  be  considered 
in  murder  cases  to  determine  the  degree  of  murder.     Ever*  ▼.  State,  811. 

IL  Intoxication  as  Defense  to  Crime Mere  intoxication  is  no  defense  in 

any  criminal  prosecution,  regardless  of  the  constituent  elements  of  the 
crime.  Temporary  insanity  produced  by  recent  intoxication  !•  not  a 
defense  to  any  crime,  but  is  permitted  to  be  shown  in  murder  oases  to 
determine  the  degree,  and  in  all  criminal  prosecutions  to  mitigate  or 
lessen  tin  penalty.     BlverB  v.  State,  811. 

4»  Intoxication  as  Defense  to  Crime. — A  sane  man  who  volnntarily  puts 
himself  in  such  a  state  of  intoxication  as  to  have  no  control  over  his  will 
or  actions  is  held  to  intend  the  consequences  springing  therefrom,  and 
eannot  plead  his  intoxication  as  a  defense  for  any  criminal  act  committed 
by  him  while  in  such  condition.     Evera  v.  State,  811. 

I.  Settled  Insanity  Arising  From  Delirium  Tremens  produced  by  al« 
ooholism  is  a  complete  defense  to  crime.     Evert  v.  State,  811. 

%,  Insanity  as  Defense  for  Crime. — Insanity,  whose  remote  cause  is  habit- 
nal  drunkenness,  is  an  excnse  for  crime  committed  by  a  party  while  so 
insane,  but  not  intoxicated  or  under  the  influence  of  liquor.  Eioera  r. 
8taU,  811. 

7*  Insanity  as  Defense  to  Crime. — Insanity  is  not  considered  as  an  excnse 
«r  defense  to  crime  unless  it  deprives  a  person  of  the  capacity  to  distin- 
gnish  right  from  wrong  as  to  the  particular  act  charged.  If  a  pers<Ni 
has  knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong  and 
will  deserve  punishment,  whatever  be  his  mental  weakness,  he  ia  in  law 
of  sound  mind  and  memory,  and  subject  to  punishment,  but  if  he  is  in« 
capable  of  having  such  knowledge  and  consciousness,  he  ia  insane,  and 
not  responsible  for  the  crime  committed  by  him.     Evera  v.  State,  811. 

8m  Assault;  Evidence,  1;  Forgery;  Imprisonment;  Incest;  Intox* 
ICATING  Liquors;  New  Trial;  Rape;  Seduction;  Sodomy;  Statuth^ 
6-9;  TBIA^  4-11;  Witnesses,  1,  2. 

CURTESY. 
L  Tenancy  by  the  Curtesy  Exists  in  Favor  of  a  Hussakd  nr  Lands 
Which  He  Has  Convbted  to  His  Wife  by  deed  of  general  warranty, 
if  such  deed  does  not  specify  that  the  property  shall  be  held  for  the  sole 
and  separate  use  and  benefit  of  the  wife,  and  that  her  husband  shall 
have  no  interest  or  title  in  or  control  over  the  same.  Deming  ▼.  MUea, 
464. 
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2.  Tenant  bt  the  Curtbst  Mat  Convbt  His  Tnxi  by  deed  or  mort- 
gage, and  a  mortgage  by  him,  though  purporting  to  be  of  the  fee,  it 
enforceable  against  his  interest  in  the  property.     Detning  r.  Milet,  464. 

CUSTODY. 
See  Pabknt  and  Childii 

DAMAGES. 

1.  Mbasurb  01  Damaoes  fob  thk  Violation  or  a  Contract  inclndes  all 
damages  caused  by  the  breach,  or  such  as  being  incidental  to  the  act  of 
omission  or  commission  as  a  natural  consequence  thereof,  may  reason* 
ably  be  presumed  to  have  been  in  the  contemplation  of  the  parties  when 
the  contract  was  made.     Spencer  y.  Hamilton,  611. 

S.  Mining  Debris — Measure  of  Damaoes. — In  an  action  by  a  lower  ripa- 
rian proprietor  to  recover  for  injury  received  by  the  deposit  of  mining 
refuse  upoa  his  land  and  caused  by  the  negligence  of  an  upper  proprietor 
and  mine-owner,  the  measure  of  damages  is  the  cost  of  removing  the 
debris,  or  if  that  is  impracticable  then  the  difference  in  the  rental  valne 
of  the  land  caused  by  the  descent  of  the  refuse  matter  upon  it.  Elder 
▼.  Lykena  Valley  Coal  Co.,  742. 

li  Measure  of  Between  Lessor  and  Lessee. — If  a  lessor  covenants  to 
clean  out  certain  ditches  on  the  leased  premises,  and  fails  to  do  so,  he  is 
answerable,  and  the  measure  of  damages  is  the  amount  which  the  net 
yield  of  the  lessee's  crop  was  lessened  by  the  failure  to  put  the  land  in 
the  condition  stipulated  for  in  the  lease,  though  he  might  himself  have 
cleaned  out  the  ditches  for  a  less  sum.     Spencer  v.  Hamilton,  61 1. 

4.  Measure  of  When  Party  Injured  Might  Have  Supplied  the  Omis- 
sion From  Which  the  Injury  Resulted.— When  a  lessor  contracts 
to  clean  out  certain  ditches,  and  fails  to  do  so,  the  lessee's  right  of  re- 
covery is  not  limited  to  the  amount  which  it  would  have  cost  him  to  do 
the  work  which  the  lessor  covenanted  to  perform.  Spencer  v.  Hamilton^ 
611. 

8.  Damages  for  Negligence— Pleading. — Plaintiff  in  an  action  to  recover 
for  damages  to  his  building  caused  by  the  negligence  of  an  adjoining 
owner,  cannot  recover  for  injuries  to  his  leasehold  when  his  petition 
contains  no  allegation  in  respect  thereto,  and  all  the  damages  claimed  are 
of  a  special  character,  as  set  forth  in  an  itemized  account  filed  with  and 
made  a  part  of  the  petition.     Flesh  v.  Lindnay,  374. 

C  Damages  for  Permanent  Injury,  Under  What  Allegations  Recot- 
ERAble.  — A  declaration  which  expressly  says  that  a  horse  was  greatly 
injured  and  damaged,  and  became  sick,  bruised,  etc.,  and  so  remained  for 
a  long  space  of  time,  during  which  the  plaintiff  was  put  to  great  expense 
in  taking  care  of  the  animal,  and  was  deprived  of  its  use,  permits  the 
recovery  of  damages  for  the  permanent  injury  to  such  horse,  as  well  ae 
the  value  of  his  services  while  disabled.  La  Duke  r.  Township  o/Bhxter, 
357. 

See  Assignment  fob  the  Benefit  of  Creditors,  7;  Contracts,  8;  Emi- 
KENT  Domain;  Injunction,  2,  5;  Judgments,  5;  Jurisdiction,  1; 
Landlord  and  Tenant,  18;  Libel,  1-3,  8;  Municipal  Corporation^ 
2;  Neolioence;  Telegraph  Companies. 

DAMNUM  ABSQUE  INJURIA. 
See  Real  Property,  2-8. 
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DEBRIS. 
Sea  Dahaqis,  2;  Watkbs;  Witnessss,  9,  10. 

DEBT. 
See  Ihfrisonhbnt. 

DEBTOR  AND  CREDITOR. 

DXBTOB  AND  CREDITOR — ExTINOOISHUENT  Of  DeBT,  WhBK  NoT  EtFEOTID. 

A  debtor  who  seeks  to  pay  a  debt  through  his  debtor,  thereby  secaring 
his  own  claim,  acts  at  his  peril,  and  is  not  exonerated  from  hia  obliga- 
tion nntil  bis  debtor  performs  his  part  by  satisfying  the  creditor.    8tat4 
Bank  v.  Byrtie,  332. 
See  ASSIQNMENT  FOR  THE  BENEiriT  OF  CREDITORS;  CORPORATIONS,    12,   24| 

Fraudulent  Convbtanoes;  Insolybnoy;   Payubmt,  1,  2;  Subbooa* 
TION,  1,  2. 

DEEDS. 

L  RiooRDiNO  or.  When  Complete. — Under  a  statute  providing  thai 
every  deed  entitled  to  be  recorded  shall  be  recorded  as  of  the  time  when 
it  was  delivered  to  the  clerk  for  that  purpose,  and  shall  be  considered 
recorded  from  the  time  of  such  delivery,  it  is  conclusive  notice  to  all 
subsequent  purchasers  and  mortgagees,  whether  actually  recorded  or 
not.     Deming  v.  Miles,  464. 

%  The  Destruction  of  thb  Record  ov  a  Deed  does  not  impair  the 
effect  of  such  record  as  notice  to  subsequent  purchasers  and  encnm* 
brancera.     Deming  v.  Miles,  464. 

S.  Vendor  and  Purchaser— Statute  of  Frauds — Deed  Deposited  in  Es- 
crow, When  Not  a  Sufficient  Memorandum. — Where  the  owner  of 
land,  without  making  a  valid  executory  contract  to  convey  it,  deposits 
a  deed  of  it  with  a  third  person  to  be  delivered  to  the  grantee  upon  cer* 
tain  terms,  he  may  cancel  the  instructions  given  to  such  third  person, 
and  recall  the  deed  at  any  time  before  the  specified  terms  have  been 
complied  with,  nor  can  such  deed,  invalid  as  a  conveyance  for  want  of 
delivery,  be  considered  as  a  memorandum  in  writing,  signed  by  the 
owner  agreeing  to  convey  the  land  therein  described  so  as  to  authorize 
a  decree  of  specific  performance.  A  deed  which  has  not  been  delivered 
is  not,  by  its  own  force  and  aside  from  any  contract  to  which  it  may  be 
related,  a  sufficient  writing  to  meet  the  requirements  of  the  statute  of 
frauds.     Kopp  v.  Reiter,  156. 

4.  Cancellation  of  for  Fraud. — If  a  person  living  in  the  vicinity  of  a 
tract  of  land  falsely  represents  to  the  owner  living  in  another  state, 
who  is  old,  and  feeble  in  body  and  mind,  with  no  knowledge  of  the  loca« 
cation  or  value  of  the  land,  that  he  has  a  valid  tax  title  to  it,  and  that 
Qnless  the  owner  accepts  a  grossly  inadequate  sum  offered  and  executes 
a  conveyance  to  him  he  will  never  get  anything,  and  the  owner,  relying 
upon  these  and  other  false  representations  as  true,  accepts  the  amount 
offered  and  executes  the  conveyance,  he  is  entitled  to  have  it  canceled 
for  fraud  upon  restoration  of  the  amount  so  received  and  application 
seasonably  made,  although  he  might  have  discovered  the  fraudulent 
representations  as  to  the  tax  title  by  a  search  of  the  records  in  the  state 
where  the  land  is  situated.     Matlock  v.  Shaffer,  270. 

See  Curtest;  Equitt,  2;  Estates,  8;  Evidence,  10;  Fraudulent  Oo». 
VETANCEs,  2;  Vendor  and  Purchaser,  2,  5,  6, 
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DECLARATIONS. 

See  Adversk  Possession,  2;  Agency,  6,  6;  Evibekob,  t,  4;  Qan,  If 

Homicide,  2,  3;  Incest,  6,  6;  Railroads,  11,  12;  Rah,  A,i, 

DB  FACTO. 
See  UoMioiDB,  11;  OrrioBRs,  1-4,  7;  PjtoHmnoa,  C 

DEFINITIONS. 
"Agent."    Fleah  r.  Lindsay,  374. 
"Children."    aiapin  v.  Crow,  213. 
"CivU  office  of  profit"    State  v.  Clarke,  617. 
De  facto  officer.     Waieott  v.  WelU,  478. 
Dower.    FiekUn  ».  Rixey,  891. 

"Dae  process  of  law."    Braceville  Coal  Co.  y.  Peopk,  fOk 
Good  Health.     Hann  r.  National  Union,  365. 
"  Knowingly."    Simon  v.  State,  802. 
"  Law  of  the  Land."    Braceville  Coal  Co.  r.  Peopk,  ML 
Liberty.    Braeeville  Coal  Co.  v.  People,  206. 
Peddler.    StaU  v.  Lee,  649. 

"  Sack."    Bdvoardt  r.  San  Joae  Printing  Society,  70l 
Sales.    State  r.  Wingfield,  406. 
"Serrant."    Fleah  ▼.  Lindsay,  324. 
Subrogation.    J^ijei  r.  Rogers,  627. 

DELIRIUM  TREMENa 
See  Cbiminal  Law,  fi. 


DELIVERY. 
See  Carriers,  1-6;  Oim^  4 

DEMURRER. 
See  MoRXOAOBs,  6. 

DEPOSITIONS. 
See  Trial,  11. 

DEPRESSING  BIDS. 
See  Judicial  Salu,  & 

DEVISK 
See  Lboact;  Wills^  SL 

DIRECTORS. 
See  CoBPORATioNs,  6L  15-m 

DISCRIMINATION. 
See  Statutes,  2,  15,  17* 

DIVORCE. 
See  Marriage  and  DnroBOK 
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DORMANT. 
See  Execution,  1. 

DOWER. 

1.  Thx  Bight  or  Dowsr  Is  ah  Existing  Lien  or  Enouubbanci  and  not  a 
mere  possibility  or  contingency,  which  is  to  be  deemed  an  encnmbrance 
only  when  it  becomes  consnmmate  by  the  death  of  the  husband. 
Fkklin  r.  Rixey,  891. 

%  A  Bight  ov  Dowbb  Is  Sxtpbrior  to  All  Jodghbnt  Liins  Acxnuma 
AiTBB  THB  Marriage.     FickUn  t.  Bixei/,  891. 

9,  A  Post-nuptial  Settlement  Upon  Consideration  or  thx  Bblbasb  of 
THB  Wub's  Bight  or  Dower,  or  upon  any  other  yalaable  considers* 
tion,  is  good  in  equity  though  void  by  the  common  law,  and  the  hua* 
band's  creditors  by  judgments  recovered  after  his  marriage  ar*  booild 
bj  soch  aettlement.     FickUn  v.  Riaxy,  891. 

DRAFTS. 
See  Payments. 

DRAINAGE. 
See  Waters,  3. 

DRUNKENNESS. 
See  Criminal  Law,  2-6. 

DUB  PROCESS  OF  LAW. 
See  Statutes,  2. 

EASEMENTS. 
1.  Easxmxht  ov  Light— Pbbscriftion.— The  prevalent  mie  in  ihe  United 

States  is,  that  an  easement  in  the  unobstructed  passage  of  light  over  aa 
adjoining  close  cannot  be  acquired  by  prescription.  Keating  r.  Springer, 
176. 

S.  Easbmbnt  or  Light,  When  Not  Implied  From  Grant  or  Land. — A 
grant  of  the  right  to  the  use  of  light  and  air  is  not  implied  from  the 
eonveyance  of  a  house  with  windows  overlooking  the  land  of  the  grantori 
nor,  where  the  owner  of  two  adjacent  lots  conveys  one  of  them,  will  a 
grant  of  an  easement  of  light  and  air  be  implied  from  the  natnre  and 
nses  of  the  structure  existing  on  the  lot  at  the  time  of  the  conveyance^ 
or  from  the  necessity  of  such  easement  to  the  convenient  enjoyment  of 
the  property.     Keating  v.  Springer,  175. 

&  Thb  Right  to  Havb  Light  and  Air  enter  the  windows  of  a  building 
over  an  adjoining  lot  may  exist  by  express  grant  or  covenant.  Keating 
V.  Springer^  176. 

See  Landlord  and  Tbnant,  1;  Municipal  OoRFOBATioira»  1, 8;  Bbal  Pbof> 

BBTT,  7. 

EJECTMENT 
Plbadinq— Statutb  or  Limitations. — In  Ejbctiibiit  defendant  may  prov* 
prescriptive  title  in  support  of  his  general  denial  of  the  plaintiff's  ownar* 
ship.     Cheatham  ■w.  Young,  6M. 
See  Advbrsb  Possession,  3;  Cotbnanot;  Hubbaitd  amv  Vfttm,  i. 
AM.  M.  Bkp..  Vol.  xxxvil— 60 


946  Index. 

EMINENT  DOMAIN. 

1.  A  JcDQHENT  nr  Eminent  Domain  Peockedinos  Necessarily  Includm 
THS  Damaoes  to  an  owner  of  property  abutting  upon  a  public  street 
arising  from  the  impairment  or  obstruction  of  his  easements  in  such 
street  by  the  proper  construction  of  a  railway  or  other  contemplated 
improvement,  and  therefore,  he  cannot  subsequently  sustain  an  action 
to  recover  additional  compensation  for  damages  sufiFered  from  the  im- 
pairment of  such  easement.     Atchison  etc.  Ry.  Co.  v.  Forney,  450. 

i.  A  Judgment  Fixing  the  Damaoes  to  Profbrtt  in  Eminent  Domain 
proceedings  is  conclusive  of  all  damages  to  such  property  suffered  by  the 
owners  thereof  resulting  from  the  proper  construction  of  a  railway  or 
other  improvement  for  the  purpose  for  which  compensation  is  sought. 
Atchison  etc.  Ry.  Co.  v.  Forney,  450. 

8.  Abskssmbnt  of  Damages— Presumption. — In  proceedings  to  condemn 
land  for  the  opening  of  a  street,  it  will  not  be  presumed  that  the  city 
will  make  sufficient  improvement  of  the  land  taken  to  offset  damages  to 
land  not  taken  when  no  improvement  has  been,  and  never  may  be,  or^ 
dered  to  be  made.      Washington  Ice  Co.  v.  Chicago,  222. 

4.  Assessment  of  Damages— Data  for  Basis  of  Estimate. — When,  in 

proceedings  to  condemn  land  for  the  opening  of  a  street,  the  benefits 
to  flow  from  the  making  of  the  improvement  necessarily  depend  on  the 
manner  in  which  it  is  to  be  made,  data  of  its  nature  and  character 
must  be  furnished  from  which  an  intelligent  estimate  of  benefits  can 
be  made,  and  in  no  other  way  can  evidence  of  benefits  to  accrue,  or 
the  view  of  the  jury  aid  them  in  arriving  at  just  compensation,  and  in 
whatever  mode  such  data  is  furnished  it  must  be  specific  and  bind« 
ing,  and  the  judgment  in  condemnation  is  not  conclusive  upon  the  land- 
owner unless  the  improvement  is  made  in  substantial  compliance  with 
the  data  furnished.      Washington  lea  Co.  v.  Chicago,  ^22. 

5.  Setting  Off  Benefits  Against  Damages. — For  land  taken  for  a  pub- 

lic use  no  benefits  to  land  not  taken  can  be  set  off,  but  payment 
of  the  compensation  for  the  damages  accruing  to  the  land  not  taken 
may  be  made  in  benefits  to  the  property  not  common  to  the  other 
property  affected,  that  is,  the  special  benefits  accruing  to  the  particular 
property  may  be  set  off  against  the  damages  done  to  the  land  not  taken 
by  the  improvement  so  that  if  the  special  benefits  equal  or  exceed  the 
damages  the  owner  can  recover  nothing  as  damages  to  property  not 
taken;  if  less  he  will  recover  the  difference  only.  Washington  Ice  Co,  r, 
Chicago,  222. 

&  Assessment  of  Damages — Setoff  of  Benefits. — In  proceedings  to 
condemn  a  strip  of  land  for  the  opening  of  a  city  street  out  of  n 
larger  tract,  it  is  error  to  instruct  the  jury  that  in  assessing  dam- 
ages to  land  not  taken  it  should  setoff  all  benefits  caused  by  the 
proposed  improvement,  when  the  entire  tract  consists  of  an  ice-pond 
and  it  is  not  shown  that  the  city  intends  to  improve  the  proposed  street 
by  building  it  up  to  a  grade  above  the  level  of  the  water.  There  can 
be  no  benefit  to  such  land  unless  the  proposed  street  is  so  improved 
after  being  opened  as  to  be  passable,  and  open  to  ordinary  traveL 
Washington  Ice  Co.  r.  Chicago,  222. 

7.  Assessment  of  Damages — Setoff  of  Benefits. — Private  property  can- 
not be  damaged  for  public  use  without  just  compensation.  While 
damages  to  the  property  not  taken  may  be  set  off  by  speoial  benefits 
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aecruing  from  the  improvement,  snch  benefits  must  be  reat  and  not 
chimerical  Washington  Ice  Co.  v.  Chicago,  222. 
•.  iNSCTFnoiBNCT  Or  Obdinamcb  as  Basis  fob  Benefits  to  Land  Not 
Takkn. — An  ordinance  for  the  opening  of  a  street  across  a  larg* 
tract  of  land  which  fails  to  state  the  character  or  nature  of  the 
improvement  to  be  accomplished,  further  than  the  opening  of  the  street, 
or  to  establish  a  grade,  or  to  bind  the  petitioner  to  do  more  than  open 
the  street,  does  not  constitute  a  basis  for  the  introduction  of  evidence 
of  benefits  to  accrue  to  the  landowner  as  to  the  part  of  his  land  not 
taken,  or  for  an  instruction  based  upon  an  estimate  of  benefits  to  be  de- 
rived from  the  street  as  giving  to  him  access  to  all  parts  of  his  land 
and  thus  making  it  desirable  for  manufactories.  An  estimate  of  benefits 
formed  upon  snch  basis  is  improper,  and  cannot  be  received  as  a  setoff 
to  the  damages  resulting  to  the  land  not  taken.  Washington  Ice  Co.  r, 
Chicago,  222. 

See  Municipal  CoBroRATioNs,  4;  Railroads,  29. 

EQUITABLE  CONVERSION. 
See  Wills,  4. 

EQUITY. 

1.  Trespass — Jcrisdiction  to  Enjoin. — To  give  equity  jurisdiction  to  enjoin 

a  trespass  the  complainant's  title  must  be  admitted  or  legally  established, 
and  the  trespass  must  be  one  which  will  cause  irreparable  damage,  for 
which  money  cannot  atone.  Inadequacy  of  the  legal  remedy  is  the 
foundation  and  indispensable  prerequisite  for  the  interposition  of  equity. 
Carney  r.  Hadley,  101. 

2.  Laches. — One  Commencing  a  Suit  Within  Two  and  a  Half  Years  after 

the  making  of  a  deed  to  set  it  aside  for  fraud  is  not  precluded  by  laches 
from  maintaining  such  suit.  The  defense  of  laches  is  in  equity  only 
permitted  to  defeat  an  acknowledged  right  on  the  ground  of  its  afiford- 
ing  evidence  tbtit  the  right  has  been  abandoned.  CoUrell  v.  Watking,  897. 
8m  Corporations,  4;  Dower,  3;  Estoppel;  Execution,  7;  Injunction; 
Judgments,  10;  Mortgages,  2;  Negotiable  Instruments,  6;  VcNDoa 
AND  Purchaser,  1. 

ERROR. 
See  Appeal;  Evidence,  9;  Judgment,  I;  Prohibition,  2. 

ESCROW. 
See  Deeds,  3;  Negotiable  Instruments,  15. 

ESTATES. 

1.  Conveyances— Term  "  Children,"  in  Its  Natural  Sense,  Is  a  Word 
or  Pttrchasb,  and  when  used  in  a  deed  should  be  taken  to  have  been  so 
used,  unless  so  controlled  and  limited  by  other  expressions  showing  that, 
it  was  intended  as  a  word  of  limitation.     Ch/rpin  v.  Crow,  213. 

8.  Remainders— Meaning  of  Term  "Children"  in  Deed  Creating. — 
When  a  remainder  is  conveyed  to  two  sons  of  a  life  tenant  under  a  deed 
providing  that  if  either  of  snch  sons  shall  die  without  issue  the  survivor 
shall  take  all,  but  if  one  of  them  shall  die  leaving  issue  one-half  shall 
then  go  to  the  survivor  and  the  remaining  half  to  the  children  of  the 
deceased,  the  children  of  the  son  dying  before  the  termination  of  the 
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particular  estate  take  not  u  beirs  of  the  dead  urn  bnt  M  pnrchasei* 
nnder  the  deed.     Chapin  v.  Crow,  213. 

IL   VXSTBD      AND     CONTINQKNT      ReMAINDEBS     DISTINGUISHED. — A    Tested 

remainder,  whereby  a  vested  interest  passes  to  the  remainderman, 
though  to  be  enjoyed  in  future,  in,  where  the  estate  is  invariably  fixed, 
to  remain  to  a  determinate  person,  after  the  particular  estate  is  spent. 
A  contingent  remainder,  whereby  no  present  interest  passes,  is  wher» 
the  estate  in  remainder  is  limited  to  take  e£fect  either  to  a  dnbions  or 
uncertain  person,  or  upon  a  dubious  and  uncertain  event.  Ducker  r» 
Bumham,  IH5. 

4.  VE.STED  AND   CONTINGENT   REMAINDERS. — A  remainder  limited  upon 

a  life  estate  with  a  power  of  sale  added  is  not  made  contingent  by 
the  fact  of  its  being  uncertain,  whether  such  power  will  be  actually 
exercised  or  not.     Ducker  v.  Bumham,  135. 

fl^  Vested  Remainders  Exist  When  the  estate  is  invariably  fixed,  to  remain 
to  a  determinate  person  after  the  particular  estate  is  spent.  In  cases  of 
rested  remainders,  a  present  interest  passes  to  a  fixed  person,  or  class 
of  persons,  to  be  enjoyed  in  future.     Chapin  ▼.  Crow,  213. 

§,  Remainders. — Contingent  Rebiainders  Abe  Not  Favobkd,  and  unless  U 
is  manifest  from  the  language  of  the  instrument  that  a  contrary  result  i* 
intended  an  estate  is  regarded  as  vested  and  not  contingent,  but  effect 
must  be  given  to  the  language  employed;  and  if  an  estate  upon  contin- 
gency  is  created,  it  must  be  so  declared.     Chapin  v.  Crow,  213. 

7.  Contingent  Remainders  Exist  When  no  present  interest  passes  and  the 
estate  in  remainder  is  limited  to  take  effect  either  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  or  uncertain  event,  so  that  the  par> 
ticular  estate  may  chance  to  be  determined  and  the  remainder  never 
take  effect.     Chapin  v.  Crow,  213. 

5.  Remainders — Deed  Creating  Cuntingent  Remainder. — A  deed  con* 

veyiug  laud  to  A  and  his  assigns  during  his  natural  life  and  upon  hi» 
death,  then  to  his  two  sons,  "  to  their  heirs  and  assigns  forever  in  equal 
parts,  if  they  shall  both  survive  the  said  A,  but  if  either  shall  die  with- 
out issue  him  surviving,  then  the  survivor  shall  take  all  the  said  prop- 
erty hereby  conveyed,  bnt  if  one  of  said  sons  shall  die  leaving  issue, 
then  one  moiety  to  the  survivor,  and  the  other  moiety  in  equal  parts  to 
the  children  of  the  deceased,"  creates  an  estate  in  the  sons,  contingent 
upon  their  surviving  the  life  tenant,  or  if  one  of  them  should  die  and 
not  the  other,  that  the  deceased  son  should  have  died  without  issue  hioi 
■urviving.     Chapin  v.  Crow,  213. 

iL  Remainder,  When  Not  Continobnt. — A  remainder  limited  upon  a 
life  estate,  with  a  power  of  sale  added,  is  not  made  contingent  by  un- 
certainty as  to  the  amount  of  the  estate  which  will  be  left  undisposed 
of  at  the  expiration  of  the  life  estate,  but  by  uncertainty  as  to  the  per- 
sons who  are  to  take  such  remainder.     Ducker  v.  Bumham,  135. 

lOt  Estatb  Upon  Condition  Subsequent,  When  Vests. — An  estate  limited 
upon  a  contingency,  to  which  the  effect  of  a  condition  subsequent  i» 
given,  vests  at  once,  subject  to  be  divested  upon  the  happening  of  the 
contingency.  Whether  the  condition  is  really  precedent  or  subsequent 
depends  upon  whether  it  is  incorporated  into  the  gift  to  or  description 
of  the  remainderman,  or  is  added  as  a  separate  clause  after  words  which 
have  already  given  a  vested  interest.     Ducker  v.  Burtiham,  135. 

IL  Remainder  Limited  Upon  Estate  fob  Life  With  Poweb  of  Salb. 
A  power  of  sale  added   to  a  life  estate  does  not  raise  the  estate  to 
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•  fe«.     Hence,  although  a  will  creates  a  life  estate,  with  power  to  sell 
and  convey  the  fee,  it  may  at  the  same  time  limit  a  remainder  after  th« 
tMruiinatiou  of  the  life  estate.     Ducker  v.  BurtJiam^  135. 
See  Wills,  1. 

ESTOPPEL. 

1.  Equitable  Estoppel  Depends  Upon  the  Facts  and  Circumstanom  of 

each  particular  case.     Terrell  v.   Weymoutli,  94. 

2.  Equitable  Estoppel  as  to  Title  to  Land  is  such  conduct  as  prevents  a 

party  from  setting  up  his  legal  title,  because  he  has,  through  bis  acts, 
words,  or  silence,  led  another  to  take  a  position  in  which  the  assertion 
of  the  legal  title  would  be  contrary  to  equity  and  good  conscience.  Ter- 
rell y.  Weymouth,  94. 
Z.  Equitable  Estoppel  to  Attack  Partition  Sale.— One  of  three  minon, 
two  brothers  and  a  sister,  having  an  equal  undivided  interest  in  land, 
sold  under  void  partition  proceedings,  and  purchased  by  their  guardiaa 
for  the  other  two,  who  receives  his  full  share  of  the  proceeds  of  such 
sale  upon  coming  of  age,  and  thereafter  and  after  the  death  of  his 
brother  leaving  himself  and  his  sister  sole  heirs  of  such  deceased 
brother's  share,  and  with  knowledge  that  his  sister  has  conveyed  her 
three-fourth's  interest  in  the  land,  conveys  the  remaining  one-fourth 
interest  to  her  grantee,  asserting  that  such  interest  is  derived  by  descent 
from  his  deceased  brother,  and  is  all  the  interest  he  has  or  can  claim  ia 
the  land,  is  estopped  after  the  lapse  of  seven  years  from  assailing  the 
ralidity  of  the  partition  sale.  Terrell  v.  Weymouth,  94. 
See  Execution,  2,  3;  Judqmknts,  6;  Landlord  and  Tenant,  16. 

EVICTION. 
See  Landlord  and  Tenant,  3-5,  10,  18. 

EVIDENCE. 

1.  Evidence  Which  Is  Admissible  as  Tending  to  Maintain  the  Thiort 
or  Defense  in  a  criminal  case,  if  offered  by  it  for  that  purpose,  is  not 
rendered  incompetent  because  offered  by  the  prosecution.  Miller  r. 
State,  836. 

•2.  Confessions — Admissibility  of. — To  authorize  a  confession  of  guilt 
made  with  an  agreement  to  turn  state's  evidence  to  be  admitted  on  the 
subsequent  trial  of  the  party  making  it,  it  must  appear  not  only  that 
it  was  made  freely  and  without  compulsion  or  persuasion,  but  if  the  de* 
fendant  was  under  arrest,  in  jail,  or  other  place  of  confinement  it  must 
be  further  shown  that  the  confession  was  made  voluntarily  after  he  had 
been  first  cautioned  that  it  might  be  used  against  him.  If  the  party, 
after  being  so  cautioned,  has  been  threatened  or  persuaded  into  making 
it,  in  the  hope  that  he  will  be  permitted  to  turn  state's  evidence  and 
thereby  gain  immunity  from  punishment,  in  no  event  can  the  confession 
so  obtained  be  used  against  him  if  he  subsequently  repudiates  the  agree« 
ment,  and  refuses  to  testify  as  a  witness  for  the  state.  Lauderdale  r. 
Slate,  788 

3.  Declarations  as   Res    Gest^. — In  order  to  constitute  declarations  a 

part  of  the  res  geatat  it  is  not  necessary  that  they  were  precisely  coin* 
cident  in  point  of  time  with  the  principal  fact.  If  they  spring  out  of  it, 
were  voluntary  and  spontaneous,  and  made  at  a  time  to  near  it  as  to 
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preclude  the  idea  of  deliberate  design,  they  may  be  regarded  as  eontein» 
poraneous,  and  admitted  in  evidence.     Castillo  r.  State,  794. 

4.  The  Declaration  of  an  Alleged  Donee  of  a  Girr  Causa  Mobti8» 

made  while  the  donor  is  still  alive,  to  the  effect  that  the  gift  bad  beeft 
made  by  him  to  her,  ia  admissible  in  evidence  in  her  favor  to  rebat  other 
testimony  tending  to  prove  that  at  a  later  day  she  did  not  claim  th» 
making  of  such  gift.     Thomas  v.  Lewis,  848. 

5.  Collateral  Security. — If  a  Debtor  Deposits  Puopertt  With  His 

CBEDrrOR,  the  presumption,  in  the  absence  of  any  evidence  to  the  con* 
trary,  is,  that  such  deposit  was  made  and  received  as  collateral  security 
for  the  debt,  and  unless  evidence  is  offered  to  rebut  this  presumption, 
the  law  makes  a  positive  inference  that  the  assignment  is  only  as  collate 
eral  security.  Borland  v.  Nevada  Bank,  32. 
0.  Judgment,  Parol  Evidence  of  the  Grounds  of. — If  the  record  does  not 
disclose  on  what  cause  of  action  or  of  defense  the  judgment  was  based, 
evidence  is  admissible  to  show  what  issues  were  tried  and  settled  by  th« 
findings  and  judgment,  provided  such  evidence  is  consistent  with  thft 
record.     Atchison  etc..  By.  Co.  v.  Forney,  450. 

7.  Contract  Reduced  to  Writing,  Parol  Evidence   Inadmissiblb  to 

Vart  Terms  of. — A  contract  which  has  been  reduced  to  writing,  and 
is  not  alleged  to  be  tainted  with  fraud  or  executed  by  mistake,  cannot  b» 
varied  by  parol  evidence  of  the  contents  of  lost  letters  which  passed 
between  the  parties  before  it  was  executed.     Oage  v.  Pliillips,  494. 

8.  Judgment  in  Eminent  Domain  Proceedings.— Parol  Evidence  Is  Not 

Admissible  to  prove  that  the  jury  in  assessing  the  damages  in  a  con« 
demnation  proceeding  did  not  take  into  consideration  depreciation  in 
the  value  of  land  abutting  upon  a  public  alley  by  the  construction  of  a 
railroad  track  upon  such  alley,  when  such  track  was  already  constructed 
when  they  visited  the  premises  for  the  purpose  of  assessing  the  damages 
thereto.     Atchison  etc.  By.  Co,  v^  Forney,  450. 

9.  Appellate  Procedure — Extrinsic  Evidence  to  Supply  Defects  in  thk 

Record. — When  a  case  is  presented  to  the  appellate  court  upon  a  case 
made  and  not  upon  a  transcript,  the  rulings  of  the  lower  court  com» 
plained  of  and  assigned  as  error  must  be  disclosed  by,  and  embodied  in, 
the  case  itself,  and  cannot  be  shown  by  extrinsic  evidence,  not  even  by 
the  certificate  of  the  judge,  but  it  may  be  shown  by  extrinsic  evidence 
that  the  case  was  made  and  served  within  proper  time  and  that  it  wa» 
properly  settled  and  signed  in  time  by  the  trial  court  although  this  is 
not  shown  by  the  case  itself  or  by  any  certificate  of  the  court.  Jonet  t. 
Kellogg,  278. 

10.  Conveyance — Evidence  of  Identity. — A  statement  in  a  deed  by  pa« 
rents  and  their  children  conveying  land  of  the  estate  of  a  deceased  mem* 
ber  of  the  family  that  a  sister  of  the  deceased  joining  in  the  conveyance  a» 
heir  under  a  surname  different  from  her  maiden  name  is  an  heir  of  the 
deceased,  is  sufficient  proof  of  her  identity  as  such  in  the  absence  of 
opposing  evidence.     King  v.  Hyatt,  304. 

11.  Judicial  Notice — Pleading. — Courts  Will  Understand  Words  iw 
General  Use  in  the  same  sense  in  which  they  are  usually  understood 
by  masses  of  men,  and  no  allegation  or  proof  of  such  meaning  is  neces* 
sary.     Edwards  v.  San  Jose  Printing  Society,  70. 

12.  Evidence  of  the  Contents  of  a  Public  Writing  may  consist  of  th* 
original,  identified  by  sufficient  evidence,  or  of  a  copy  thereof  duly  certi* 
fied.     Cheatham  v.  Young,  617. 
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IS.  PuBLio  Writings  Ark  Receivable  Only  in  proof  of  those  matters, 
the  remembrance  of  which  they  were  called  iato  exiateno*  to  perpetuate. 
Cheatham  v.  Young,  617. 

14.  Ths  Records  of  the  Meetino  of  Town  Commissionebs  showing 
the  location  or  width  of  a  pre-existing  public  street  are  admissibla 
in  evidence  for  the  purpose  of  proving  such  location  or  width,  if  mads 
before  the  controversy  arose  in  the  trial  of  which  such  evidence  is  of- 
fered. Subh  record,  though  not  conclusive,  is  competent  evidence  to 
locate  the  boundary  of  the  streets.     CJieatham  v.  Young,  617. 

8m  Appeal,  1;  Assault,  1;  Homicide,  1;  Indictment,  6;  Libel,  7;  Mak* 

KIAGB  AND  UlVOKCE,  3;    PARTNERSHIP,  4;    RAILROADS,  3;   RaPS,  4,  5,    7, 

8;  Seduction,  I;  Statutes,  6;  Sdrbtyship,  1;  Tkial,  6;  WiTNassaa. 

EXCEPTIONS. 
See  Appeal,  2. 

EXEMPTIONS. 
8«e  Attachment,   1-3;  Exbcdtion,  4-6;  Municipal  Cobpoiutions,   13; 

Taxes,  1,  2. 

EXECUTION. 

1.  Executions  Issued  on  Dormant  Judgments. — ^Under  a  statute  providing 
that  after  five  years  an  execution  shall  not  issue  upon  any  judgment  ex* 
cept  on  motion  followed  by  the  issuance  of  summons  as  in  actions  at 
law,  an  execution  issued  without  such  proceedings  is  not  absolutely 
void,  bat  merely  voidable,  and  is  not  subject  to  collateral  attack.  Eddy 
y.  CoJdwell,  672. 

SL  Execution  Sales — Estoppel  to  Deny  Validity  of. — If  land  sold  under  • 
void  execution  and  sale  is  purchased  by  a  party  who  in  good  faith  pays 
all  it  is  reasonably  worth,  and  enters  into  quiet  and  peaceable  possession 
of  the  land,  which  he  occupies  for  a  number  of  years,  making  valnabla 
improvements  thereon,  the  owner,  who  resides  in  the  near  vicinity,  is 
present  at  the  sale,  and  receives  the  proceeds  thereof  without  objection 
to  such  possession  and  occupancy,  is  estopped  to  deny  the  title  of  such 
purchaser,  or  to  recover  the  land,  although  at  the  time  of  the  sale  he  did 
not  know  that  it  was  void.     Hazel  v.  Lyden,  273. 

t.  Execution  Sales — Estoppel  to  Deny  Validity  of. — If  one  stands  by  and 
allows  another  to  purchase  his  property  in  good  faith  at  a  void  execution 
sale,  and  accepts  the  proceeds  of  the  sale  without  giving  the  purchaser 
any  notice  of  his  title,  he  is  thereby  estopped  to  assert  his  title  on  ths 
ground  of  his  ignorance  of  the  invalidity  of  the  sale.  Hazel  v.  Lyden, 
273. 

i,  A  Broker's  Seat  in  a  Stock  and  Exchange  Board  is  not  snbjeot  to 
levy  and  sale  under  execution.     Lowenberg  v.  Oreenebaum,  42. 

B.  Exemption  of  Tools. — A  Lathe  and  the  appliances  used  in  running 
it  are  exempt  from  execution  under  a  statute  purporting  to  exempt  ths 
tools  and  implements  of  a  mechanic  necessary  to  carry  on  his  trade, 
/n  re  Robb,  48. 

C  Exemption  in  Favor  of  a  Mechanic  Is  Opebativb  thongh  he  uses  ths 
tool  claimed  as  exempt  in  manufacturing  machinery,  if  bs  nsss  it  him* 
self  without  employing  others  to  as«  it  in  such  manafaotur*.  /a  rs 
Bobb,4S. 
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7.  Creditor's  Bills. — PRocEKmNoa  Sopplementakt  to  Execdttow,  mi* 
thorized  by  the  statutes  of  California,  are  a  substitute  for  creditor'!  bilU, 
and  supplant  proceedings  in  equity,  unless  some  special  ground  exista 
upon  which  to  invoke  the  power  of  chancery.  Herrlich  v.  Kau/mann, 
60. 

IL  AcnoH  Against  Garnishee. — If,  under  execution,  a  debtor  of  the  de« 
fendant  is  garnished,  no  action  can  be  sustained  by  a  judgment  creditor 
against  such  debtor.  The  only  remedy  is  the  one  provided  by  proceed* 
ings  supplemental  to  execution,  under  which,  by  the  statute  of  Califor* 
nia,  the  creditor  must  obtain  an  order  for  the  debtor  of  the  defendant 
to  appear  and  answer,  and  upon  such  appearance,  if  the  debt  is  admitted, 
an  order  may  be  made  for  its  payment  into  court;  and  if  the  debt  ia 
denied,  an  order  may  be  entered  authorizing  the  judgment  creditor  to 
institute  an  action  to  recover  the  alleged  debt.  Herrlich  v.  Kaiifmann, 
60. 

See  CoBTOBATiONS,  22,  24;  Imprisonment,  1,  3;  Judqments,  12;  Moxi^ 
OAQSs,  6;  Municipal  Cobforations,  19. 

EXECUTORS  AND  ADMINISTRATORS. 
See  JusoiuNTs,  7;  Pabtitxon,  1;  Real  Pbopertt,  1;  WiTNBSsaa^  i, 

EXPERIMENTS. 
See  Witnesses,  8. 

EXPERTS.  ,j 

See  Witnesses,  9-11.-  J 

EX  POST  FACTO.  I 

See  Statutes,  6-9. 

EXPULSION. 
See  Railroads,  8,  13-15. 

FACTORS. 
See  Attachment,  2,  3. 

FALSE  REPRESENTATIONS. 
See  Deeds,  4. 

FELLOW-SERVANTS. 
8—  CoBPORATioNS,  26;  Railboaim,  88. 

FINES. 
See  Imprisonment. 

FIRES. 
See  Railroads,  2,  3,  21. 

FLAG   STATIONS. 
See  Railroads,  18. 
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FLOODS. 
See  Carrieeis,  4;  Watkrs. 

FORCIBLE  ENTRY  AND  DETAINER. 
JvuoHBNT  IN  Forcible  Entry  and  Detainer,  How  Far  Conchtsivb.— 
The  judgment  in  a  forcible  detainer  suit,  being  conclusive  only  aa  to 
the  right  of  possession,  and,  in  a  certain  class  of  cases,  aa  to  the  exist* 
enee  of  the  relation  of  landlord  and  tenant  between  the  parties,  and  aa 
to  the  tenant's  wrongful  holding  over,  cannot  operate  as  res  adjudietUOf 
•o  aa  to  debar  the  tenant  from  recouping,  in  a  subsequent  action  for  the 
recovery  of  the  rent  of  the  demised  premises,  the  damages  which  h« 
has  sustained  through  the  landlord's  breach  of  the  covenants  in  the  leasa. 
Keating  v.  Springer,  175. 

See  CoRFORATioNs,  21;  Landlord  and  Tenant,  16. 

FORECLOSURE. 
See  LiKiTATioNS  or  Action;  Mortoaqes,  4-6. 

FORFEITURE. 
See  Landlord  and  Tenant,  II,  121 

FORGERY. 

1«  What  Mat  Be  Subject  or. — A  writing  void  on  its  face  cannot  bo 
the  subject  of  forgery.  While  the  writing  alleged  to  be  forged  must, 
if  genuine,  have  some  legal  efficacy,  or  be  the  foundation  of  some 
legal  liability,  yet  it  is  not  always  necessary  that  it  should  be  enforce* 
able  to  be  the  subject  of  forgery.  It  is  sufficient  if  it  may  be  the  basia 
of  an  action,  or  of  such  a  character  that  it  may  defraud,  or  injarioosljr 
affect,  the  rights  of  another.     Stale  v.  Dunn,  704. 

±  Forgbrt  or  Note  Barred  bt  Limitation. — A  note  which  appears  npon 
its  face  to  be  barred  by  the  statute  of  limitations  may  be  the  subject  of 
forgery.    State  t.  Dunn,  704. 

See  Banks. 

FRAUD. 
FliBADiNO. — When  fraud  is  alleged,  the  pleading  is  insufficient  unless  tho 

facts  constituting  the  fraud  are  also  averred.     Clough  v.  Ilolden,  393. 
See  Corporations,  4,  6;  Deeds,  4;  Equitt,  2;  Evidence,  7;  Fraudulsnt 

CoNVETANCEs;   LIMITATIONS  or  Aci'ioNS,  2,  3;  Neqotiablk  Instbv- 

MBNTs,  1-3;  Specific  Performance. 

FRAUDULENT  CONVEYANCES. 
1.  EviDENCB  Sufficient  to  Show  Fraud. — A  finding  by  a  referee  and 
a  trial  judge  that  a  conveyance  of  land  to  the  grantor's  wife  was  fraud* 
ulent  is  sufficiently  sustained  by  testimony  showing  that  the  grantor, 
if  not  insolvent  at  the  time  of  the  conveyance,  became  so  not  long 
afterwards;  that  he  executed  the  deed  with  the  avowed  purpose  of 
securing  a  home  for  his  family  if  "something  were  to  turn  up";  that 
he  went  on  getting  deeper  and  deeper  into  debt,  finally  landing  in 
utter  insolvency;  and  that  he  subsequently  mortgaged  the  land  con* 
veyed  without  giving  the  mortgagee  any  notice  of  the  conveyanoaw 
Jackson  t.  Plyler,  782. 
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2.  Rights  of  Subsequent  Crkditors.— An  existing  creditor  may  assail 
a  voluntary  deed,  even  though  executed  without  any  evil  inteat  or 
fraudulent  purpose  whatsoever;  but  such  a  deed  will  not  be  declared 
void  at  the  instance  of  a  subsequent  creditor,  unless  it  was  mad* 
with  a  view  to  future  indebtedness,  or  attended  with  some  other  oir* 
enmstance  of  actual  fraud.  Jackson  v.  Plyler,  782. 
See  Chattel  Moktgaoes,  2;  Fraud;  Limitations  ot  Aonosi^  & 

FRAUDULENT  MISREPRESENTATIONS. 
See  Contracts,  7. 

FRAUDULENT    REPRESENTATIONS. 
See  Corporations,  3,  6. 

FREIGHT. 
See  CARRiERt,  6,  7. 

GARNISHMENT. 
See  Execution,  8. 

GAS. 
See  Real  Frofertt. 

GIFTS. 
1,  Girr  Causa  Mortis. — If  a  man,  then  dangerously  ill,  calls  his  danghtor^ 

saying  to  her,  "Look  in  my  pockets,  and  bring  me  my  keys,  my  purse, 
and  the  package  of  papers  tied  with  a  string,"  and,  upon  their  being 
brought  by  her,  says:  "I  am  going  to  give  you  these  things  as  yours," 
also  gives  her  the  keys  to  a  bureau  drawer,  aud  tells  her  that  in  it  sh» 
will  find  two  notes,  and  to  take  them  out,  and  that  they  are  hers,  and, 
taking  out  of  his  purse  some  keys,  says,  "Here  are  my  keys  to  my  safe 
and  a  box  I  have  in  the  vault  at  the  bank;  whatever  you  find  in  the 
lafe  and  the  vault  at  the  bank  yon  may  have  as  yours,  and  do 
not  let  anyone  get  those  keys  away  from  you  by  any  pretense,"  and 
also  taking  the  package  of  papers  tied  with  a  string,  says,  "  In  this 
package  you  will  find  my  bank  book.  Whatever  it  calls  for  is  yours, 
and  in  the  package  you  will  also  find  some  notes;  you  can  have  them 
also,"  and  on  the  next  day,  on  finding  that  she  did  not  put  the  thing» 
where  he  told  her,  he  made  her  bring  them  into  his  presence,  and  ex* 
plained  to  her  their  importance,  and  the  importance  of  her  doing  with 
them  as  he  had  directed,  and  again  said,  "  They  are  yours,  and  you 
will  have  to  take  care  of  them,"  and  calling  a  person  present,  said  to 
her,  "  Fanny,  you  see  me  give  Bettie  these  things,"  this  is  a  good  gift 
causa  mortis  of  the  property  to  the  daughter  Bettie,  excepting  the  money 
represented  by  the  bank  book,  and  includes,  with  this  exception,  all  the 
notes,  bonds,  and  choses  in  action  either  then  present,  or  contained  in 
the  safe  or  box  referred  to  by  the  donor.     Thomas  v.  Lewis,  848. 

%  A  Gift  Causa  Mortis  of  a  Bank  Book  showing  the  amount  on  deposit 
by  the  donor  is  not  a  sufiScient  gift  of  the  fund  so  deposited.  T/ioma^ 
V.  Lewis,  848. 

t.  Gifts  Causa  Mortis. — The  fact  that  the  donor,  in  making  the  gift,  tell» 
the  donee  that  the  property  is  to  be  hers  in  case  of  his  death  does  not 
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make  the  gift  testamentary  and  invalid  because  not  executed  in  the  form 

essential  to  a  will.     Thomaa  t.  Lewis,  848. 
4.  Ih  Ca8X  or  A  Girr  Causa  Mortis,  a  Delivery,  while  essential,  may  b« 

either  actual  or  coustructive.     A  constructive  delivery  ia  always  suffi* 

cieut  when  manual  delivery  is  either   impracticable  or  inconvenient. 

The  delivery  of  keys  of  a  safe  or  box  is  sufficient  constructive  delivery 

of  possession  of  its  contents,  though  another  person  has  a  dnplicat* 

set  of  keys  thereta     Thomaa  v.  Lewis,  848. 
C  Gifts  Causa  Mortis. — The  Statutb  of  Virginia  providing  that  if  tha 

donor  and  the  donee  reside  together  at  the  time  of  the  gift,  the  posses- 

•ion  of  the  latter  at  their  place  of  residence  is  not  a  sufficient  possession 

to  support  the  gift,  does  not  apply  to  gifts  eatua  mortis.     Thomas  v. 

Lewis,  848. 
8.  A  Gut  Causa  Mortis  Mat  Be  aw  Ant  Amount  or  Propebtt,  and  is  not 

required  to  be  made  in  the  presence  of  any  stated  number  of  witnesseEt 

Tbomat  v.  Lewis,  848. 

See  Evidence,  4;  Leoact;  Lbgislaturb. 

GRAND  JURY. 
See  Indictment,  1,  4-6. 

GRANTS. 
See  Easements,  2,  3. 

HABEAS  CORPUS. 
See  Parent  and  Child,  7. 

HEALTH. 
See  Insurance,  B-10. 

HEARSAY  EVIDENCE. 
See  Appeal,  12. 

HEIRS. 
See  Estates,  2. 

HIGHWAYS. 
See  Municipal  Corporations,  3. 

HOMESTEAD. 
See  SsTorr;  Subroqation,  4. 

HOMICIDK 

1.  Evidence  or  Violent  Character  or  Decrased  is  not  admissible 
on  a  trial  for  murder  in  the  absence  of  any  act  on  his  part  indicating 
any  purpose  whatever  to  take  the  life  of  the  accused  or  to  do  him 
bodily  harm.     Evers  v.  State,  811. 

fL  Declarations  by  Accused  as  Part  or  Res  Gest^. — A  request  or  dec* 
laration  made  to  a  third  party  by  a  person  under  arrest  for  mur- 
der, within  fifteen  minutes  after  the  homicide  and  upon  being  informed 
of  his  victim's  death,  to  "  tell  my  brother  to  come  down  here;  by  Qiodi, 
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I  have  ;{ot  my  man! "  Is  part  of  the  ret  gestce,  and  admissible  in  erldeno* 
as  snch.  Miller  v.  State,  836. 
Si  EviDENCB  OP  Maltck  AND  MOTIVE. — On  »  trial  for  the  murder  of  ft 
policeman,  a  statement  made  by  the  accused  three  weeks  previoaa 
to  the  homicide,  while  speaking  of  his  previous  arrests  by  the  deceased 
and  other  policemen,  to  the  effect  that  in  case  he  was  arrested  again, 
and  was  not  allowed  to  give  bail  and  had  a  gun  with  him  the  fight  would 
begin  right  there,  is  admissible  in  evidence  on  the  issae  of  malio*  and 
motive.     Miller  v.  StaU,  836. 

4.  Manslaughter— Insulting  Words. — To  reduce  a  homicide  from  murder 

to  manslaughter  because  of  the  use  of  insulting  words  by  the  deceased, 
the  killing  must  take  place  immediately  upon  their  utterance.  Ever*  r. 
State,  811. 

5.  Intoxication  as  Defense  to  Crime. — Intoxication  of  an  accused  U  gen« 

•rally  admissible,  when  by  statute  murder  is  divided  into  degrees,  solely 
to  determine  the  degree  of  the  crime.     Evera  v.  State,  811. 

9.  Intoxication  as  Defense  to  Murder.  — A  person  accused  of  murder  who 
is  so  excessively  intoxicated  at  the  time  the  act  is  committed  as  to  be  an* 
conscious  that  he  is  doing  wrong  may  plead  his  condition.  If  it  appears 
that  the  design  to  kill  was  not  previously  formed  or  premeditated,  but 
was  the  result  of  a  sudden,  rash,  and  unpremeditated  design,  springing 
out  of  inconsiderate  or  irrational  action  or  excitement,  and  originating 
in  a  mind  so  inflamed  by  intoxicants  as  to  be  wholly  incapable  of  reflec- 
tion or  self-control,  he  is  guilty  of  murder  in  the  second  degree,  bat 
nothing  less,  and  the  jury  may  reduce  the  penalty  which  would  other- 
wise attach  to  his  crime  but  for  his  condition.     Evera  v.  State,  811. 

7.  Resistance  to  Arrest. — A  person  expecting  an  attempt  will  be  made 
to  arrest  him  either  legally  or  illegally,  who  deliberately  prepares 
arms  for  immediate  use,  and  calmly  and  deliberately  threatens  and  de- 
termjnes  to  kill  the  person  making  such  arrest  unless  bail  is  immedi- 
ately accorded  him,  and  who  does  kill  the  arresting  officer  when  bail  is 
refused,  and  when  he  is  in  no  danger  from  any  source,  is  guilty  of  kill- 
ing  with  express  malice,  and  the  homicide  is  murder  in  the  flrst  degree. 
Miller  v.  State,  836. 

t.  Murder— Resisting  Illegal  Arrest— Unknown  Provocation. — Ths 
existence  of  an  unknown  provocation  to  the  accused,  as  that  the  war- 
rant for  his  arrest  is  illegal,  at  the  time  he  kills  an  officer  while  resist- 
ing arrest,  is  not  sufficient  to  reduce  the  homicide  below  murder.  Mil- 
ler V.  State,  836. 

9.  Manslaughter — Resistance  to  Illegal  Arrest. — An  illegal  arrest  is 

deemed  in  law  a  great  provocation,  and,  if  conceded,  to  constitata 
adequate  cause  yet  to  reduce  a  killing  in  resisting  such  arrest  to  man- 
slaughter, sudden  passion  must  have  existed  in  the  mind  of  the  slayer 
at  the  time  of  the  homicide,  otherwise  the  killing  is  murder.  In  such 
ease  adequate  cause  and  sudden  passion  must  concur.  Miller  r.  State, 
836. 

10.  Self-defense — Right  to  Resist  Illegal  Arrest. — A  person  illegally 
arrested  and  detained  may,  in  a  proper  manner,  regain  his  liberty,  and 
a  killing  under  such  circumstances  may  be  reduced  to  manslaughter  or 
self-defense.  Bat  if  the  killing  be  for  any  other  cause,  as  ill-will  or 
malice,*  it  is  murder;  or  if  more  force  than  necessary  be  used,  or  a 
deadly  weapon  b«  resorted  to  unnecessarily  in  the  first  iostanofr  by  th« 
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arrested  party,  this  constitutes  him  the  aggressor,  and  makes  the  kill- 
ing  murder.  Miller  v.  State,  836. 
11.  Arrkst  bt  Citizen  Summoned  bt  Ds  Facto  Offiobb.— A  citizen 
BummoDed  by  a  known  dejacto  officer,  to  assist  him  in  making  an  arrest 
of  a  person  guilty  of  an  open  violation  of  law  in  their  presence,  is  justi- 
fied in  attempting  to  make  the  arrest  ia  good  faith,  and  if  killed  by  the 
offender  while  so  acting  in  an  orderly  manner,  the  crime  can  b«  no  lesi 
than  murder.      Weatiier/ord  r.  State,  828. 

8««  Assault;  Cbihinal  Law,  2,  8. 

HUSBAND  AND  WIFR 

1.  Torts  or  Wifb— Liabilitt  or  Husband.— A  husband  is  liable  for  the 
torts  of  his  wife  committed  by  her  alone  and  not  in  his  presence. 
When,  in  such  case,  she  is  sued,  the  husband  must  be  joined.  If  the 
wrongful  act  of  the  wife  is  committed  in  the  presence  and  by  direction 
of  the  husband,  he  alone  is  liable.     Fleah  v.  Lindsay,  374. 

Ii  Joint  Liability  of  for  Negligence  of  Wife's  Servant. — While  a  mar. 
ried  woman  cannot  have  an  "  agent "  as  to  property  owned  by  her  in  fee, 
but  not  as  her  separate  estate,  yet  she  may  employ  a  "servant"  to  im« 
prove  or  repair  it,  and  herself  and  her  husband  are  jointly  liable  for  the 
negligence  of  such  servant,  although  she  alone  is  not  liable  therefor. 
Fleah  v.  Lindsay,  374. 

tk  Liability  of  Husband  for  Wife's  Neolioence. — A  husband  and  wife 
are  jointly  liable  for  damages  to  adjoining  property  caused  by  the  negli- 
gence of  her  servant  in  repairing  and  remodeling  a  building  owned  by 
her.  In  such  case  the  wife  is  not  alone  liable,  and  the  husband  must 
be  joined  in  the  action.     Flesh  v.  Lindsay,  374. 

4.  Ejeci'ment  for  Wife's  Lands. — A  husband  being  entitled  to  the  posses- 
sion of  land  owned  by  his  wife,  may  maintain  ejectment  therefor  with- 
out joining  her  in  the  action.     Flesh  v.  Lindsay,  374. 

f.  Married  Woman  Is  in  No  Way  Bound  by  An  Option  to  Puroham 
her  lands  given  by  her  husband,  against  which  she  protests  as  soon  as  it 
comes  to  her  knowledge.     QraybiU  v.  Brough,  894. 

8m  Adverse  Possession,  1-3;  Curtesy;  Dower,  1;  Fraudulent  Con- 
veyances, 1;  Marriage  and  Divorce;  Setoff;  Specific  Pbrform- 
AHOX,  1;  Subrogation,  4;  Vsndor  and  Purchaser,  5;  Witnbssbs,  6. 

IMPEACHMENT. 
Sm  Indictmbnt,  4,  6;  Rapb,  8;  Trial,  11;  WrmiasBS,  7. 

IMPRISONMENT. 

L  Criminal  Law— Punishment  or  Onb  Convicted  of  Bastardy.— Under 
the  statutes  of  South  Carolina,  one  who  has  been  convicted  of  bastardy, 
and  fails  or  refuses  to  enter  into  the  necessary  recognizance  for  the  sup- 
port of  his  bastard  child,  may,  after  execution  against  his  property  haa 
been  returned  wholly  or  partially  unsatisfied,  be  arrested  under  a  writ 
of  capias  ad  aatisfaciendum  and  committed  to  jail,  subject,  however,  to 
the  privileges  accorded  to  insolvent  debtors  arrested  under  a  similar 
writ.     State  v.  Brewer,  752. 

I.  Constitutional  Law— Imprisonment  fob  Nonpayment  or  Penalty. — A 
oonstitutional  inhibition  against  imprisonment  for  debt  is  not  violated 
by  the  imprisonment  of  one  who,  after  his  conviction  on  a  chaz^ge  of 
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bastardy,  has  failed  to  pay  the  penalty  imposed  by  virtue  of  the  pro- 
visions of  a  statute,  regulating  prosecntioDS  for  that  offense  amd  ez* 
pressly  enabling  persons  so  imprisoned  to  avail  themselves  of  tlM 
privileges  of  insolvent  debtors.     State  v.  Brewer,  752. 

S.   CONSTITOTIONAI,  LaW — IMPRISONMENT     FOB     NONPAYMENT  OF   FiNB. — A 

judgment  in  a  bastardy  proceeding,  which  directs  that,  apon  default  in 
giving  the  required  recognizance,  execution  do  issue  as  for  a  penalty  of 
twenty-five  dollars  annually,  and  that  the  defendant  be  confined  on  ex- 
ecution  in  the  jail  in  case  the  execution  be  returned  nulla  bona  as  in  • 
capiat  ad  satisfaciendum,  until  he  shall  pay  twenty-five  dollars  and  the 
costs,  is  not  open  to  the  objection,  that  the  defendant  is  thereby  ordered 
to  perform  what  may  be  an  impossible  act,  and  thus  be  subjected  to  per< 
petual  imprisonment.  Such  a  judgment  does  not  purport  to  deny  him 
the  privilege  accorded  by  the  statute  of  procuring  his  release  in  th* 
aame  manner  as  other  insolvent  debtors.     8taU  ▼.  Brewer,  752. 

IMPROVEMENTS. 
See  Emikbnt  Domaut,  S-8;  Municipal  Corporations,  4,  10,  13-19;  Stat> 

UTKS,  20. 

INCEST. 

1.  Criminal  Law. — Thb  Crime  of  Attempt  to  Commit  Incest  may  be  com- 
mitted though  the  female  upon  whom  the  attempt  was  made  did  not 
consent,  but  on  the  contrary,  resisted  with  force.     People  t.  Oleason,  56. 

S.  Criminal  Law — Incest,  Attempt  to  Commit. — The  overt  acts  necessary 
to  constitute  the  crime  of  attempt  to  commit  incest  are  sufficiently  estab- 
lished when  the  evidence  tends  to  prove  that,  but  for  the  resistance  of 
the  female,  incest  would  have  resulted  from  the  acts  done  and  attempted. 
People  V.  Oleason,  56. 

5.  An    Indictment    charging   incest   is  not    defective    in   alleging    that 

the  accused  "did  unlawfully  intermarry,"  because  it  fails  to  allege  af- 
firmatively that  there  was  a  marriage,  nor  is  it  fatally  defective  in 
failing  to  charge  that  the  accused  "knowingly"  entered  into  an  unlaw- 
ful marriage,  if  the  statute  defining  incest  does  not  employ  the  word 
"knowingly."  Simon  v.  State,  802. 
4.  Illegality  of  Marriaqb  as  Defense. — On  the  prosecution  of  a  man 
for  an  incestuous  marriage,  proof  of  his  cohabitation  with  or  carnal 
knowledge  of  a  female  relative  within  the  prohibited  degrees,  is  suffi- 
cient to  establish  his  guilt,  without  proof  of  a  valid  marriage,  and  the 
fact  that  the  person  who  solemnized  the  marriage  ceremony  was  unau- 
thorized to  do  so,  does  not  affect  the  guilt  of  the  accused,  nor  entitle  him 
to  an  acquittal.     Simon  v.  State,  802. 

6.  Declarations  of  Parents  to  Prove  Illegitimact. — On  the  prosecu- 

tion of  a  man  for  an  incestuous  marriage  with  the  daughter  of  his 
half  sister  by  the  same  father,  declarations  by  his  deceased  mother  and 
father  that  he  is  an  illegitimate  child,  not  the  son  of  his  supposed  father, 
and  that  there  is  no  blood  relationship  between  himself  and  bis  wife, 
are  inadmissible  in  the  absence  of  evidence  of  nonaccess  between  the 
supposed  parents,  or  that  they  were  living  apart,  or  that  the  supposed 
father  was  impotent  at  the  time  the  accused  was  conceived.  Simon  r, 
StaU,  802. 
&  DBOLAKA-noiT  OF  Parbnt  TO  Provb  Illeoitimact. — On  the  prosecution 
of  a  man  for  an  incestuous  marriage,  the  declarations  of  his  deceased 
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mother  that  he  is  illegitimate,  though  bom  in  wedlock,  made  to  him 
about  the  time  of  his  marriage,  are  inadmissible  to  prove  good  faith  OB 
his  part  in  entering  into  the  marriage.     Simon  v.  State.  802: 

INDICTMENT. 

L  Thb  Prosecutino  Attornet  May  Be  Present  before  the  grand  farj 
to  give  advice,  to  interrogate  witnesses,  to  draw  snch  bills  as  the 
jurors  are  prepared  to  find,  and  to  give  such  general  instructions  as  they 
may  require,  bat  he  is  not  to  influence  or  direct  them  in  respect  to  their 
finding,  nor  ought  be  to  be  present,  when  they  are  deliberating  on  the 
evidence,  or  when  their  vote  is  taken.     Oitchell  v.  People,  147. 

1.  Pleading.  —An  Argumentative  or  Indirect  Statement  o»  a  Faot  is  not 
permissible  in  an  indictment.  Hence  there  is  no  sufficient  averment  of 
an  intent  to  commit  a  crime  where  it  is  merely  alleged  that  the  defend* 
•nt  did  the  specific  act  charged  in  an  attempt  to  commit  that  crime. 
State  V.  Lung,  505. 

S.  Objection  to  Validity  of.  When  Must  Be  Taken. — As  a  general  rule^ 
a  defendant  who  pleads  to  an  indictment  is  deemed  to  admit  its  genuine- 
ness as  a  record,  and,  after  he  has  been  convicted,  cannot  object  to  the 
constitution  of  the  grand  jury.     Oitchell  v.  People,  147. 

4  When  Not  Impeachable  by  AFriuAviTS  or  Grand  Jubors. — ^The  affi« 
davits  of  grand  jurors  cannot  be  received  for  the  purpose  of  showing 
that  twelve  of  their  number  did  not  concur  in  finding  a  true  bill  against 
the  accused.     Oitchell  v.  People,  147. 

i.  Secrecy  in  Regard  to  the  Proceedings  of  the  Grand  Jury,  to 
Whom  Applicable. — The  same  principle  which  forbids  disclosure  by 
the  grand  jurors  applies  to  all  persons  authorized  by  law  to  be  present 
in  the  grand  jury  room,  whether  it  be  their  clerk,  or  the  officer  in 
charge,  or  the  prosecuting  attorney.     OitcheU  v.  People,  147. 

8.  Foreman's  Indorsement  of  True  Bill,  Conclusiveness  of,  as  Evi- 
dence.— Where  a  statute  expressly  provides  that  an  indorsement  of 
a  true  bill  upon  an  indictment  by  the  foreman  of  a  grand  jury  shall  be 
evidence,  that  it  has  been  found  by  twelve  of  the  jurors,  an  indict* 
ment,  when  returned  into  court,  with  such  indorsement  properly 
made,  becomes  a  judicial  record,  importing  all  the  legal  verity  which 
belongs  to  that  species  of  evidence,  and  cannot  be  impeached  by  the 
testimony  of  the  members  of  the  very  body  who,  in  the  presence  of 
their  foreman,  stood  by  in  silence  and  saw  him  hand  it  to  the  court. 
OitchM  V.  People,  147. 

INDICTMENT. 
8«e  Inobst,  3;  Intoxicating  Liquors,  I,  2;  Witnesses,  2, 

INDORSEES. 
See  NiGOTiABLE  Instruments,  2,  3,  12. 

INFANTS. 
Sac  Ebtoppbl,  3;  Parent  and  Child;  PABrmoir, 

INFORMATION. 
See  Witnesses,  2. 

INFRINGEMENT. 
See  Patents. 
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INJUNCTION. 

!•  IiTSOLTENOT  OT  Detsndant  alone  is  not  sufficient  to  authorize  the  issa- 
ance  of  an  injunction  against  a  trespass,  but  it  is  an  important  element 
in  determining  whether  or  not  the  injunction  should  be  granted.  Carney 
V.  Hadley,  101. 

S.  Taespass.— In  Cases  or  Refeated  Trespasses  when  it  is  necessary 
to  quiet  a  rightful,  admitted,  or  established  possession,  equity  ha» 
jurisdiction  to  interpose  by  injunction  to  prevent  a  multiplicity  of 
•uits  although  a  remedy  exists  at  law.  Injunction  will  not  be  granted 
against  a  person  merely  because  he  ia  guilty  of  repeated  trespasses  whea 
the  legal  remedy  affords  an  adequate  and  complete  redress  in  damages. 
Carney  v.  Hadley,  101. 

iL  Trespass.— INJUNCTION  Against  Trespass  to  Avoid  MuLTiPLiomr  or- 
Suits  will  be  granted  only  when  several  persona  are  controverting  the 
came  right,  and  each  stands  upon  his  own  claim  or  pretension.  Camejf- 
V.  Hadley,  101. 

4i  Trespass. — When   Complainant's  Title  Is  Disputed  an  injanctio» 

to  restrain  a  trespass  will  not  be  granted,  nor  will  an  injunction  already 

.  .granted  be  made  perpetual,  to  prevent  multiplicity  of  suits,  until  be  ha» 

established  his  title  by  a  successful  trial  at  law.    Carney  v.  Hadley,  101. 

i.  Trespass — Injunction  Aoainst. — Trespass  by  working  pine  trees  in  the 
customary  manner,  although  it  greatly  lessens  their  value  as  timber  pro< 
»•:  dacers,  does  not,  in  the  absence  of  allegations  that  the  injury  complained 
of  amounts  to  a  destruction  of  the  trees  or  the  estate,  or  that  it  cannot 
be  adequately  compensated  in  damages,  present  such  a  case  of  irrepa> 
rable  injury  as  will  justify  a  court  of  equity  in  granting  an  injunotioo.. 
Carney  r.  Hadley,  101. 

See  Equitt,  1. 

INSANITY. 
I,....  See  Criminal  Law,  2-7. 
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INSOLVENT  DEBTORS. 
See  Imprisonment,  1. 


INSOLVENCY. 

InOLVKNOT  Law,  What  Is. — A  statute  authorizing  assignments  to  be  mad* 
for  the  benefit  of  all  the  creditors  of  the  assignor,  and  declaring  that 
every  person,  whether  resident  within  or  without  the  state,  accepting  » 
dividend  out  of  the  assigned  estate,  or  in  any  way  by  proving  his  claim 
or  otherwise  participating  in  the  proceedings  under  the  assignment, 
■hall  be  held  to  have  assented  to,  and  to  be  bound  by,  any  order  of  th» 
oourt  discharging  the  assignor  from  bis  debts,  is  an  insolvent  law;  and 
an  assignment  made  thereunder  does  not  transfer  title  to  property  in 
another  state  as  against  a  creditor  attaching  in  such  other  state,  althongb 
he  was  a  resident  of  the  state  wherein  the  assignment  was  made. 
Barth  V.  Badnu,  545. 

8m  AanoiTMENT  for  the  Benefit  of  Creditors;  CoRPORATioica^  17*  18^ 
Fbaudulent  Convbtancks,  1;  Injuvctiok,  1. 

INSTRUCTIONS. 
See  Appeal,  11;  Assault,  3;  Libsl,  8;  Trial,  7-101 
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INSURANCE. 

1.  Acts  of  Agent,  When  Binding  on  Company. — The  acts  of  an  insiiranca 

agent  performed  within  the  scope  of  his  apparent  power  bind  bis  priu* 
cipal.  Persons  dealing  with  the  agent,  without  knowledge  of  any 
limitations  on  his  powers,  are  not  bound  to  go  beyond  his  apparent 
authority  and  inquire  whether  or  not  be  is  in  fact  authorized  to  do  • 
particular  act  for  his  principal.     Hahn  v.  Ouardian  Ins.  Co.,  709. 

2.  AuTHORiTT  OP  Agent. —  Persons  having   transactions  with  an  insnr* 

ance  company  which  deals  with  the  community  through  a  local  agent 
are  entitled  to  assume,  in  the  absence  of  knowledge  as  to  the  agent's  au* 
thority,  that  his  acts  and  declarations  are  as  valid  as  if  they  proceeded 
directly  from  the  company.     Hahn  v.  Guardian  Ina.  Co.,  709. 

3.  Acts  of  Agent,  When  Binding  Upon  Company. — An  insurance  agent 

who,  representing  himself  to  be  a  general  agent,  solicits  insurance, 
takes  the  application,  receives  the  premium,  and  delivers  the  policy 
sent  him  by  the  company,  binds  the  latter  by  his  acts  and  conduct,  in 
the  absence  of  knowledge  by  the  insured  of  a  restriction  on  the  agent'* 
powers  or  of  circumstances  sufficient  to  put  him  on  inquiry.  Hahn  T. 
Ovardian  Int.  Co.,  709. 

4.  Authority  of  Agent  Cannot  Bs  Qoestioned  when  the  acts  of  the  in- 

surance company  which  be  represents  have  been  such  as  to  amount  to 
a  recognition  of  his  agency.     Hahn  v.  Ouardian  Ina.  Co.,  709. 

5.  Insurance  Agent  Authorized  to  Take  a  Bisk  in  One  Place  Is  Pre. 

SUMBD  to  have  authority  to  take  them  anywhere,  and  a  risk  taken  by 
him  outside  his  real  jurisdiction  is  binding  upon  the  company  which  he 
represents.     Hahn  v.  Ouardian  Ins.  Co. ,  709. 

6.  Waiver  of  Proofs  of  Loss. — The  refusal  by  an  insurance  adjuster,  with 

the  approval  of  his  company,  to  settle  a  loss,  coupled  with  his  declara* 
tion  that  it  will  not  be  paid,  constitutes  a  waiver  of  preliminary  proofs 
of  loss.     Hahn  v.  Ouardian  Ins.  Co.,  709. 

7.  Withdrawal  of  Waivkb  of  Proof  of  Loss.— Although  an  insurance 

company  has  waived  preliminary  proofs  of  loss,  it  may  in  good  faith 
withdraw  such  waiver  within  a  reasonable  time,  and  require  proofs  to 
be  furnished  as  prescribed  by  the  policy.  It  thereupon  becomes  the 
duty  of  the  insured  to  furnish  such  proofs,  provided  he  has  ample  time, 
and  no  undue  advantage  is  sought  to  be  taken  of  him.  Hahn  v.  Ouar- 
dian Ins.  Co.,  709. 

&  Representation  as  to  Good  Health,  Effect  of. — If  a  benefit  certifi- 
cate  is  granted  upon  the  express  condition  that  the  statements  in  the 
application  therefor  are  true,  but  the  applicant,  while  affirming  him- 
self to  be  in  good  health,  also  makes  a  general  declaration  as  to  the 
statements  subscribed  by  him,  that  they  are  true  to  the  best  of  his 
knowledge  and  belief,  the  effect  of  this  qualification  is  that  recovery 
upon  the  certificate  can  be  defeated  only  by  showing  that  he  knew  or 
had  reason  to  believe  that  he  was  not  in  good  health  at  the  time  the 
application  was  made.     Hann  v.  National  Union,  365. 

9.  Good  Health,  Meaning  of. — The  term  good  health,  when  used  in 
an  application  for  a  policy  of  life  insurance,  means  that  the  appli- 
cant has  no  grave,  important,  or  serious  disease,  and  is  free  from  any 
ailment  that  seriously  affects  the  general  soundness  and  healthfulness  of 
the  system.  A  mere  temporary  indisposition  which  does  not  tend  to 
weaken  or  undermine  the  constitution  at  the  time  of  taking  member* 
ship  does  not  render  a  policy  void.  Ha»H  V.  National  Union,  365. 
Au.  St.  Rep.,  \ou  XXXVU  — r» 
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10.  Concealment  of  What  Facts  Will  Not  Avoid  Policy.— Th«  fail, 
ure  of  the  applicant  for  a  life  insurance  policy  to  disclose  to  the 
company  the  fact  of  his  having  consulted  a  physician  on  the  same  day 
that  he  applied  for  bis  policy  is  not  each  a  concealment  aa  will  vitiate 
the  contract,  where  the  evidence  shows  bis  object  in  consulting  the 
physician  was  merely  to  procure  a  prescription  to  relieve  bim  from  a 
slight  disorder  of  the  stomach,  which  soon  passed  away.  Hann  v.  Nar 
tional  Union,  365. 

11.  Accident  Insubanok. — Notice  of  Death  ob  of  Accident. — Thoagh  a 
policy  of  insurance  against  accidental  injury  requires  notice  to  be 
given  in  writing  stating  the  full  particulars  of  the  accident  and  injury 
within  ten  days  after  injury  or  death,  the  failure  to  give  such  notice 
within  the  time  specified  does  not  absolve  the  insurer  from  liability  if 
it  was  caused  by  the  death  of  the  party  injured  under  such  circnm* 
stances  that  it  was  not  known  until  several  days  thereafter,  and  the 
notice  was  given  within  ten  days  after  the  discovery  of  his  body  and 
of  the  fact  of  his  death.     Trippe  v.  Provident  Fund  Society,  529. 

12.  Accident  Insurance,  Waiter  of  Notice  of  Death. — If  a  notice  of  • 
death  by  accident  is  given  at  a  later  date  than  was  stipulated  in  the 
policy,  but  is  retained  without  objection  and  the  insurer  furnishes 
blank  proofs  of  loss,  and,  on  their  being  filled  out  and  forwarded,  also 
retains  them  without  objection,  and  subsequently  demands  farther 
information,  which  is  furnished,  the  insurer  waives  the  objection  thaft 
the  notice  was  not  given  in  time.  Trq)pe  t.  Provident  Fund  Sodetg, 
629. 

See  Witnesses,  U. 

INTEREST. 
See  Neootiablx  Instruments,  14. 

INTOXICATING  LIQUORa 

1.  Plsaoiko — Joindbb  of  Counts. — A  count  for  maintaining  a  nnisano* 

nnder  section  7  of  the  Illinois  Dram  Shop  Act  may  be  joined  in  an  in> 
dictment  with  one  or  more  counts  charging  illegal  sales  of  liquor  nnder 
section  2  of  the  same  act.     Oitchell  v.  People,  147. 

2.  Illeoal  Sales— Indictment. — In  an  indictment  for  the  unlawful  sale 

of  intoxicating  liquor  it  is  sufficient  to  charge  a  sale  simply,  without 
stating  the  name  of  the  person  to  whom  sold,  or  that  the  name  of  such 
person  is  to  the  grand  jurors  unknown.  StcUe  v.  Wing^ld,  406. 
i.  Illegal  Sale  Under  Local  Option  Law. — One  indicted  for  selling 
intoxicating  liquor  in  violation  of  a  local  option  law  in  force  in  a 
certain  county,  by  furnishing  to  others  and  forwarding  to  whole- 
salers in  another  county  blank  orders  for  liquor,  directing  it  to  be 
shipped  in  the  care  of  the  defendant,  who  received  and  delivered  the 
liquor  to  the  persons  thus  ordering  it,  who  pay  him  therefor,  is  not 
guilty  if  the  liquor  is  shipped  to  him  as  the  agent  of  those  who  order 
it,  or  at  their  request;  but  if  it  is  shipped  to  him  as  the  agent  of  the 
wholesalers,  only  to  be  delivered  to  those  ordering  it  on  the  payment  of 
the  purchase  price,  and  any  part  of  it  is  removed  and  payment  made 
therefor  to  the  defendant  in  the  county  where  the  local  option  law  is  in 
force,  then  both  he  and  the  wholesalers  are  guilty  of  a  violation  of  the 
law.     State  v.  Wingfield,  406. 

See  Joint  Liabilitt,  2L 
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INTOXICATION'. 
8«e  Cbihinal  Law,  2-6;  Homicide,  5,  6. 

INVENTIONS. 
See  Patents,  1. 

JOINDER. 
See  CoBPORATioNs,  5;  Intoxioatimg  Liquobs,  L 

JOINT  LIABILITY. 

L  CoKTRlBUTlON  BsTWEEN  WRONGDOERS. — In  determining  whether  a  right 
of  contribution  exists  in  favor  of  one  wrongdoer  against  another,  the  test 
ia,  most  the  party  demanding  contribution  be  presumed  to  have  known 
that  the  act  for  which  he  has  been  compelled  to  respond  wa«  wrongfalt 
If  BO,  he  cannot  recover.     Johnson  v.  Torpy,  447. 

2.  Contribution  Between  Persons  Liable  fob  WRONoruL  Sale  ov  Intoxi- 
OATINQ  Liquor. — If  two  persons  are  licensed  saloon  keepers  in  the  same 
town,  and  have  given  bonds  as  such,  and  a  recovery  is  had  against  one 
of  them  and  his  sureties  for  causing  the  death  of  a  human  being  by 
•elling  him  such  liquors,  he  cannot  enforce  contribution  of  the  other 
•aloou  keeper  and  his  sureties,  on  the  ground  that  the  last-named 
saloon  keeper  was  guilty  of  contributing  to  such  death  by  also  selling 
liquor  to  the  same  person,  if  such  person  was  a  common  drunkard,  and 
each  of  the  persons  selling  liquor  to  him  must  have  known  that  their  mot 
waa  wrongful  and  anlawfuL  Johnson  v.  Toipy,  447. 
See  Husband  and  Wint,  1-3. 

JUDGMENT-ROLL. 
See  Appeal,  3. 

JUDGMENTS. 

1.  JuBiSDicmov. — A  Judgment  Upon  a  Defectivs  Complaint  Cannot  Bi 

CoLLATBBALLT  attacked  because  of  such  defect.  The  action  of  the 
court  in  expressly  or  impliedly  determining  the  complaint  to  be  sufficient, 
and  rendering  judgment  thereon  in  accordance  with  its  prayer,  can  be 
uotbing  more  than  error.  It  is  sufficient  that  the  complaint  informs  the 
court  and  the  defendant  of  the  relief  demanded  and  of  the  facts  upon 
which  the  right  to  such  relief  is  bsised.     In  re  James,  60. 

2.  A  Judgment  Record  or  Another  State  Mat  Be  Collateballt  Im* 

PEACHED  by  extrinsic  evidence  showing  that  the  court  pronouncing  the 
judgment  did  not  have  jurisdiction,  though  the  record  recites  the  exist- 
ence of  the  jurisdiction  sought  to  be  disproved.     In  re  James,  60. 

Z.  A  Judgment  Based  Upon  a  Servics  or  Summons  bt  Reading.  It  to 
THE  Defendant  when  the  law  requires  a  copy  to  be  given  him,  though 
reversible  upon  appeal,  is  not  void.     Oandy  v.  Jolly,  460. 

4.  Pbacticb. — In  an  action  brought  by  attachment  against  the  defendant 
in  the  county  where  he  had  resided,  in  which  it  is  charged  he  has  ab- 
sconded, process  may  be  served  on  him  in  any  county  in  which  be  may 
be  afterwards  discovered,  and  a  judgment  secured  upon  such  process 
cannot  be  disregarded  as  void.     Oandy  v.  JoUy,  460. 

ft.  When  Binding  Upon  a  Third  Person. — Where  a  party  knows  that  an 
injury  for  which  an  action  is  brought  against  another  was  caused  by 
himself  and  that  no  recovery  can  be  had  therein,  unless  for  his  neglect 
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or  wrong,  he  is  bound  by  the  judgment  which  may  be  entered  in  sncb 
action,  if  he  had  knowledge  of  its  pendency  and  could  have  defended  had 
he  so  desired.  In  a  subsequent  action  against  him  by  the  judgment  de- 
fendant  the  measure  of  damages  is  the  amount  of  such  judgment  with 
interest  and  costs.     Missouri  Pac.  Ry.  Co.  v.  Twiss,  437. 

6.  Res  Judicata.— Aftkb  an  Award  Against  a  City,  made  under  and  pur- 

suant to  the  provisions  of  a  statute,  and  confirmed  by  the  judgment  of  a 
court  of  competent  jurisdiction,  such  city  is  estopped  from  contending 
that  such  statute  is  unconstitutional  and  void  because  it  authorized  ths 
aaditing  and  payment  of  a  claim  for  which  the  municipality  was  not 
answerable.     People  v.  Common  Council,  563. 

7.  Ras  Judicata. — A  Bill  tor  the  Resettlement  of  the  Administra- 

tion Account  of  a  decedent  mast  be  denied  if  the  same  matters  were  at 
issue  and  determined  in  a  previous  suit  between  the  same  parties.  Oib. 
ton  V.  Qreen,  888. 

8.  Res  Judicata. — ^That  a  former  adjudication  may  constitute  an  absolute 

bar  to  a  subsequent  action  there  must  be,  as  between  the  two  actions, 
identity  of  persons,  of  subject  matter,  and  of  cause  of  action;  Lut 
when  some  controlling  fact  or  question,  material  to  the  determination 
of  both  actions,  has  been  adjudicated  in  the  former  suit  by  a  court  of 
competent  jurisdiction,  and  the  same  fact  or  question  is  again  at  issue 
between  the  same  parties,  its  adjudication  in  the  first  action  is,  if  prop- 
erly presented,  conclusive  of  the  same  question  in  the  later  suit,  irre- 
spective of  whether  the  cause  of  action  is  the  same  in  both  suits  or 
not.  This  doctrine  is  limited  to  matters  involved  in  the  litigation,  but 
ia  equally  applicable  whether  the  point  decided  is,  of  itself,  the  ulti- 
mate vital  point,  or  only  incidental,  if  still  necessary  to  the  decision  of 
that  point.      Wi-iglU  v.  Griffey,  228. 

9.  Res  Judicata — Parties.  — The  mere  joining,  in  a  second  suit,  of  a  nominal 

party  who  has  no  interest  in  the  subject  matter  in  litigation  does  not 
prevent  a  prior  adjudication  from  being  a  bar.      Wright  v.  Griffey,  228. 

10.  Res  Judicata — Parties. — A  judgment  in  an  action  at  law  between  two 
parties  which  necessarily  adjudicates  that  certain  corporation  stock  be- 
longs to  them  jointly,  but  not  to  either  severally,  is  a  bar  to  a  suit  in 
equity  by  one  to  compel  the  other  to  assign  the  stock  to  him,  on  the 
ground  that  the  former  has  no  interest  therein,  but  holds  the  legal  title 
for  the  latter.      Wright  v.  Griffey,  228.; 

11.  Res  Judicata — Matters  Adjudicated,  How  Found.  —Ordinarily,  the 
pleadings  in  a  former  suit  when  introduced  in  a  second  action  will  show 
what  was  within  the  issues  and  determined  in  the  first  suit,  and  a  fact 
or  question  is  no  less  at  issue  or  within  the  conclusive  effect  of  the 
first  judgment  because  the  averments  of  the  declaration  and  traverse 
therein  are  general.  The  difference  between  cases  where  the  issue  ia 
general  and  those  wherein  it  is  limited  by  the  pleading  to  a  single  point, 
is,  that  the  matter  which  appears  by  inspection  of  the  record  in  the 
latter  must  in  the  former  be  established  by  evidence.  Parol  evidence 
of  what  occurred  upon  the  former  trial,  and  what  was  actually  de« 
cided,  is  always  admissible  in  such  cases.      Wright  v.  Griffey,  228. 

12.  An  Action  Lies  on  a  Domestic  Judgment  though  it  may  also  be  en- 
forceable by  execution.     Eldredge  v.  Auliman,  476. 

See  Appeal,  1;  Dower,  2;  Eminent  Domain,  1,  2,  4;  Evidence,  6;  EIXE. 
coTioN,  1;  Forcible  Entky  and  Detainer;  Imprisonment;  Juris- 
diction, 2,  3;  Landlord  and  Tenant,  15;  Merger;  Mortgages,  4-6; 
Municipal  Corporations,  15,  18;  Statutes,  20;  Suretyship,  1. 
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JUDICIAL  NOTICE. 
8«e  EriDKNOK,  11;  Leoislaturk,  1;  Libei.,  6;  STATirrB8»  L 

JUDICIAL  SALES. 

1.  Yaoatino  tor  Misreprbsbntation  of  OmcERS. — The  fact  that  th« 
•heriflf  and  clerk  of  the  court  represented  that  a  purchaser  of  land 
which  the  former  was  ofiTering  for  sale  under  a  judgment  would  ob- 
tain  a  perfect  title,  and  thereby  induced  a  purchaser  to  bid,  does  not 
entitle  him  to  have  the  sale  set  aside,  on  proof  that  the  land  was  subject 
to  a  paramount  lien,  and  that  he  and  they  were  mistaken  in  believing 
that  the  sale  would  cut  out  such  lien,  when  none  of  the  parties  to  tha 
action  united  in,  or  knew  of,  such  representation.  It  was  the  duty  of  the 
purchaser  to  ascertain  for  himself  the  character  of  the  title  he  was  about 
to  acqnire,  and  be  had  no  right  to  rely  upon  the  statements  of  the  clerk 
and  the  sheriff,  especially  when  an  examination  of  the  proceedings  in 
the  case  would  have  disclosed  the  true  condition  of  the  title.  Norton  t. 
Nebraska  Loan  etc  Co.,  441. 

^  After  a  Bid  Is  Accepted,  an  officer  making  a  judicial  sale  has  no 
power  to  release  the  bidder.     Norton  v.  Nebraska  Loan  etc  Co.,  441. 

8.  Depressing  Bids. — Any  statement  made  by  a  purchaser  at  a  judicial 
sale  that  she  is  a  widow,  dependent  on  the  premises  for  support,  and 
wishes  no  one  to  bid  against  her,  though  true,  requires  the  vacating  of 
the  sale,  if  it  prevents  other  persons  from  bidding.  Herndon  r.  CUbson, 
765. 

See  Corporations,  21,  22. 

JURISDICTION. 

1.  Jurisdiction  Over  Subject  Maiter, — ^The  courts  of  the  state  of  New 

York  have  jurisdiction  of  an  action  commenced  therein  to  recover  dam- 
ages sustained  from  a  trespass  upon  real  property,  situate  in  another  state, 
when  the  defendant  does  not  object  to  the  exercise  of  such  jurisdiction, 
and  the  plaintiff  has  waived  his  objection  by  instituting  the  action.  Seni- 
tents  V.  Ladew,  569. 

2.  Detect    in    Obtaining. — ^There   Is  a  Clear    Distinction    Betwsen 

an  entire  want  of  jurisdiction  and  an  irregularity  in  some  one  of 
the  steps  taken  to  obtain  it.  If  the  statute  concerning  constructive 
service  of  process  upon  nonresidents  in  suits  for  divorce  authorizes  an 
order  to  be  made  by  the  clerk  of  the  court  in  vacation,  and  to  be  pub- 
lished as  in  such  statute  designated,  the  fact  that  the  clerk  fails  to  sign 
the  order,  which  he  makes  and  enters  in  the  proper  book  in  his  office,  ia 
a  mere  irregularity,  and  a  judgment  based  upon  due  publication  of  such 
order  is  valid.     In  re  James,  60. 

3.  JCDGMENT  OF  CoURT  OF  SiSTER  StATE.— If  ThERB  Is  A  SUBSTANTIAL  COH- 

FLicr  OF  Evidence  as  to  the  facts  necessary  to  sustain  the  jurisdiction 
of  a  court  of  another  state  to  pronounce  the  judgment  relied  upon,  the 
implied  hnding  of  the  trial  court  in  favor  of  such  jurisdiction  and  the 
facts  necessary  to  support  it,  will  not  be  reviewed  apon  appeaL  /«  f» 
Jamea,  60. 

See  Judoments,  2;  Prohibition,  2;  Trial,  4. 

JURY  AND  JURORS 
See  Trial. 
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KNOWLEDGE. 
See  Insurakcb,  1-3. 

LACHES. 
See  Equity,  2. 

LANDLORD  AND  TENANT. 

1.  Easkhbnt  of  Liqht,  Grant  of,  Comstbued.— Where  a  lease  eontains  » 

provision  to  the  effect  that  the  lessor  "  shall  not  build  at  the  rear  of  th* 
demised  premises  nearer  than  twenty-five  feet,"  and  that  "no  obstrao> 
tion  higher  than  six  feet  shall  be  placed  in  such  manner  as  to  obstruct 
light  to  said  premises,"  and  also  refers  to  "a  space  in  the  yard  at  the 
rear,"  as  a  part  of  those  premises,  the  true  meaning  of  the  words  is, 
that  no  obstruction  of  the  height  specified  shall  be  so  placed  on  any  side 
of  the  premises  as  to  obstruct  the  passage  of  light  to  the  said  premises, 
and  not  merely  that  no  such  obstruction  shall  be  placed  in  the  rear  of 
the  premises.  Hence  in  an  action  for  the  rent  of  those  premises,  in 
which  the  lessee  seeks  to  recoup  damages  for  the  lessor's  breach  of  the 
covenants  in  the  lease,  the  lessee  is  entitled  to  prove,  if  he  can,  that  a 
building  erected  by  the  lessor  not  to  the  rear,  but  alongside,  of  the 
leased  premises  is  so  placed  as  to  obstruct  the  passage  of  light  to  any 
part  thereof,  including  the  space  in  the  yard.     Keating  v.  Springer,  175. 

2.  Re-entry  of  Landlord,   When  Terminates  Lease  and  Rent. — If 

a  lease  stipulates  that  for  any  breach  of  covenant  the  lease  shall  deter* 
mine  and  be  utterly  void  at  the  election  of  the  lessor,  an  entry  by  th* 
landlord  is  an  exercise  of  his  option  to  determine  the  lease,  and  he  can* 
not  recover  for  subsequent  rent.     Qrommes  v.  St.  Paul  Trust  Co.,  248. 

3.  What  Amounts  to  Eviction  by  Landlord. — In  order  to  constitute  an 

eviction,  it  is  not  necessary  that  there  should  be  an  actual  physical  ex* 
pulsion.  Acts  of  a  grave  and  permanent  character,  which  amount  to  a 
clear  indication  of  intention  on  the  landlord's  part  to  deprive  the  tenant 
of  the  enjoyment  of  the  demised  premises,  amount  to  an  eviction.  Keat^ 
ing  V.  Springer,  175. 

4.  Eviction — What  Constitutes. — Acts  by  a  landlord  in  interference  with 

his  tenant's  possession,  to  constitute  an  eviction,  must  clearly  indicate 
an  intention  that  the  tenant  shall  no  longer  continue  to  hold  the  prem> 
ises.  Orommea  v.  St.  Paul  Trust  Co.,  248. 
6.  Effect  of  Eviction  on  Rent. — Eviction  by  the  landlord  relieves  the 
tenant  from  the  payment  of  rent  accruing  after  his  possession  ceases,  but 
rent  already  accrued  and  overdue  is  not  forfeited  thereby.  Orommes  T. 
SL  Paul  Trust  Co.,  248. 

6.  Assignment  of  Lease  as  Discharge  of  Tenant  and  His  Suretixs. — 

An  assignment  of  a  lease  by  the  lessee  does  not  discharge  him  or  hie- 
sureties  from  the  covenants  contained  therein  even  when  the  landlord 
recognizes  the  assignment  by  accepting  rent  from  the  assignee.  Orommet 
r.  St.  Paul  Trust  Co.,  248. 

7.  Acceptance  of  Rent  From  Assignee  of  Lease  as  Discharge  of  Tbn< 

ant. — If  there  is  an  express  covenant  to  pay  rent  for  a  term  of  years,  the- 
mere  acceptance  of  rent  from  the  assignee  of  the  tenant  does  not  dis* 
charge  the  latter  unless  the  landlord  enters  into  such  stipulations  with 
the  assignee  as  to  accept  him  as  sole  tenant  and  absolve  the  original  ten- 
ant, and  in  the  absence  of  such  substitution  and  a  clear  intent  to  enter 
into  such  new  contract,  both  the  original  tenant  and  his  assignee  will  be- 


Index.  967 

liable  to  the  landlord  for  the  rent  stipulated  for  In  the  lease.  Qrommea 
V.  St.  Paut  Trust  Co.,  248. 

8.  Liability  or  Assiqnbe  for  Rent  as  Discharge  or  Tenant. — ^Tbe  as* 

signee  of  a  leasehold  estate  is  liable  for  the  rent  according  to  the  terms 
of  the  lease,  but  the  fact  of  his  liability  after  the  assignment  does  not 
discharge  the  original  tenant  or  his  sureties  from  his  covenant  to  pay 
rent,  and  in  case  the  rent  is  not  paid  by  the  assignee  as  it  becomes  due, 
an  action  may  be  maintained  against  such  tenant  therefor;  and  it  makes 
no  difference  in  this  respect  that  the  landlord  may  have  receive^  rent 
from  the  assignee  and  accepted  him  as  a  tenant.  Orommes  v.  SL  Paul 
Trust  Co.,  248. 

9.  Assignment  or  Lease  as  Discharge  or  Tenant. — An  assignment  of 

the  lease  or  a  subletting  of  the  premises  by  the  tenant,  with  the  writtea 
consent  of  the  landlord,  will  not  discharge  the  tenant  or  his  sureties 
from  liability  to  pay  rent  when  such  assignment  or  subletting  is  author- 
ized  by  the  lease.     Grommea  v.  St.  Paul  Trust  Co.,  248. 

10.  Tenant's  Right  to  Abandon,  When  Deemed  Waived. — If  the  tenant 
makes  no  surrender  of  the  possession  of  the  demised  premises,  but  con« 
tinues  to  occupy  them  after  the  commission  of  acts  on  the  landlord's 
part  which  would  have  justified  him  in  abandoning  them,  he  will  bo 
deemed  to  have  waived  his  right  to  abandon;  nor,  in  aach  case,  can 
he  sustain  a  plea  of  eviction  by  showing  that  there  were  circumstances 
which  would  have  justified  him  in  leaving  the  premises.  Keating  r. 
Springer,  175. 

11.  Re-entry  by  Landlord,  When  Does  Not  Terminatx  Rent. — If  » 
lease  provides  that  a  re-eutry  and  taking  possession  by  the  landlord 
shall  not  have  the  effect  of  determining  the  lease,  nor  operate  to  prevent 
its  continuing  in  force,  such  re-entry  for  the  nonpayment  of  rent  does 
not  relieve  the  tenant  from  the  payment  of  rent  subsequently  accruing 
the  end  of  the  term.     Orommes  v.  St.  Paul  Trust  Co.,  248. 

12.  Re-entry  by  Landlord— Disposition  or  Rents  Subsequently  C!ol- 
LEcrBD. — A  provision  in  a  lease  against  a  forfeiture,  by  the  re-entry  of 
the  landlord,  of  the  rent  to  be  paid  during  the  whole  term,  does  not  au- 
thorize the  landlord  to  collect  the  subsequent  rent  after  such  re-entry 
both  from  the  tenant  named  in  the  lease  and  also  from  any  tenant  to 
whom  the  lessor  may  re-let,  but  the  rent  due  from  the  original  tenant 
is  to  be  credited  with  such  rent  as  is  realized  from  the  re-letting.  The 
landlord  is  entitled  to  such  sum  as  shall  be  equal  to  the  rent  required 
by  the  terms  of  the  lease  to  be  paid  during  the  whole  term,  and  not  to 
any  greater  sum.     Orommes  v.  St,  Paul  Trust  Co.,  248. 

13.  Landlord's  Right  to  Rent  Not  Foreeitbd  by  WRONorut  Act.— 
The  wrongful  act  of  the  landlord  does  not  debar  him  from  a  recovery  of 
rent,  unless  the  tenant  by  such  act  has  been  deprived  in  whole,  or  in 
part,  of  the  possession,  either  actually  or  constructively, or  the  premises 
rendered  useless,     Keating  v.  Springer,  175. 

14.  Agreement  to  Pay  Rent  Afier  Re-entry  by  Landlord — Validity. 
An  agreement  in  a  lease  by  the  tenant  and  his  sureties  that  the  obliga- 
tion of  the  tenant  to  pay  all  the  rent  to  the  end  of  the  term  shall  re. 
main,  notwithstanding  a  re-entry  for  default  in  the  payment  of  rent,  is 
valid,  and  may  be  enforced  against  them  as  to  rent  subsequently  accrn* 
ing  after  such  default  and  re-entry,  no  matter  whether  it  is  called  rent  or 
damages  for  a  breach  of  coveuaut.  Grammes  v.  SL  Paul  Trust  Co., 
24& 
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15.  Right  and  Mode  of  Re-entry  by  Landlord. — When  a  lease  anthor- 
izes  the  landlord  to  re-enter  in  case  of  default  in  the  payment  of  rent 
the  fact  that  he  re-enters  after  establishing  his  right  to  do  so  by  action 
of  forcible  entry  and  detainer,  instead  of  making  a  re-entry  without 
obtaining  a  judgment  of  restitution,  cannot  be  complained  of  by  the 
tenant  or  his  sureties.     Orommea  v.  St.  Paul  Ti-uat  Co.,  248. 

16.  Estoppel  oe  Landlord  to  Deny  Surrender.— When  it  is  mutually 
agreed  between  parties  that  a  lease  shall  be  surrendered,  and  a  new  ona 
is  thereupon  made  with  another  party,  and  the  landlord  accepts  the 
new  party  as  his  tenant,  this  will  estop  the  landlord  thereafter  from 
denying  the  surrender  of  the  first  lease.  Orommea  v.  St.  Paul  Trust 
Co.,  248. 

17.  Defenses  by  Tenant's  Sorety  Against  Action  for  Rent, — A  surety 
for  a  tenant  may  set  up,  in  defense  to  an  action  against  him  for  rent, 
any  matter  that  operates  as  a  discharge  of  the  tenant  from  liability 
upon  the  lease;  but  the  landlord  must  create  a  new  tenancy  by  agreeing 
to  accept  the  subtenant  or  assignee  of  the  lease  as  his  tenant,  and  by 
accepting  him  in  substitution  for  the  original  tenant  before  the  latter  or 
his  sureties  will  be  discharged.     Orommea  v.  St.  Paul  Truat  Co.,  248. 

18.  Recoupment  of  Damages  in  Action  for  Rent. — Where  a  lessee  has 
remained  in  possession  of  the  demised  premises  after  the  lessor  has  so 
acted  that  he  would  be  justified  in  leaving  them,  and  has  thus  forfeited 
his  right  to  plead  eviction  as  a  bar  to  an  action  for  the  recovery  of  rent, 
he  may  nevertheless,  in  such  an  action,  recoup  against  the  rent  claimed 
such  damages  as  he  may  have  sustained  by  reason  of  the  landlord's 
breach  of  the  covenants  in  the  lease.     Keating  v.  Springer,  175. 

>       See  Damages,  3.  4;  Fobcible  Entry  and  Detainer;  Witnesses,  Z, 

LEASE. 
See  Corporations,  6;  Landlord  and  Tenant. 

LEGACY. 

1.  Legacy  Upon  Condition,    How    Construed. — Where  it  is  doubtful 

whether  words  of  condition  or  contingency  apply  to  the  gift  itself  or  to 
the  time  of  payment,  they  will  be  construed  as  applying  to  the  latter. 
Ducker  v.  Burnham,  135. 

2.  When    Vested    or    Contingent. — The    general    rule    is    that    where 

there  is  no  gift  but  by  a  direction  to  divide,  or  transfer,  or  pay,  from 
and  after  a  given  event,  the  vesting  must  be  postponed  until  after  the 
event  has  happened,  unless  from  particular  circumstances  a  contrary 
intention  is  to  be  collected,  or  unless  the  payment,  distribution,  or  divi- 
sion is  postponed  merely  for  the  convenience  of  the  fund  or  property,  as, 
for  instance,  to  let  in  a  prior  gift  for  life  to  another.  Ducker  v.  Burn' 
ham,  135. 
S.  Legacies,  When  Vested  and  When  Contingent. — A  legacy  is  of  the 
vested  kind  if  the  time  of  payment  merely  is  postponed,  and  it  appears 
to  be  the  intention  of  the  testator  that  his  bounty  should  immediately 
attach;  but  if  the  time  be  annexed  to  the  substance  of  the  gift  as  a  con- 
dition precedent,  it  is  contingent,  and  not  transmissible.     Dueker  v» 

Burnham^  135. 

LEGISLATURE. 

1.  Constitutional  Law. — The  Inhibition  in  the  CoNSTiiirriON  Against 
THE  Enactment  of  any  Law  Making  a  Girr,  or  authorizing  the  making  of 
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-m  gift,  of  any  public  money  or  thing  of  value  to  any  individual,  munici- 
pal or  other  corporation  whatever,  should  not  receive  a  strict  and  narrow 
construction,  but  its  spirit,  as  well  as  its  language,  should  be  followed, 
and  in  determining  whether  a  statute  violates  the  prohibition,  the  pro- 
visions  of  the  statute,  as  well  as  those  matters  of  which  the  court  can 
take  judicial  knowledge,  must  be  considered.  Conlin  v.  Board  qf  Super' 
visors,  17. 

2.  CoNSTiTDTiONAL  Law.— Thk  Gifts  Which  Are  Forbiddtsn  by  the  consti* 

tution  of  California  include  all  appropriations  of  public  money  for  which 
there  is  no  authority  or  enforceable  claim,  or  which  rest  in  some  moral  or 
equitable  obligation,  which  in  the  mind  of  a  generous,  or  even  a  just, 
individual,  dealing  with  his  own  moneys,  might  prompt  him  to  recog- 
nize aa  worthy  of  some  reward.  Public  moneys  must  be  regarded  aa 
held  for  public  purposes,  and  the  legislature  is  forbidden  to  dispose  of 
them  except  for  such  purposes.     Conlin  v.  Board  qf  Supervisors,  17. 

3.  Constitutional  Law — Forbidden  Gifts. — An  appropriation  of  money 

by  the  legislature  for  the  relief  of  one  who  has  no  legal  claim  therefor 
must  be  regarded  as  a  gift  within  the  meaning  of  that  term  as  used  in 
the  constitution  of  California;  and  it  is  none  the  less  a  gift  that  a  suf- 
ficient motive  appears  for  the  appropriation,  if  the  motive  does  not  rest 
upon  a  valid  consideration.     Conlin  v.  Board  of  Supervisors,  17. 

4.  Constitutional  Law — Gifts — Acrr  for  thb  Relief  of  a  Street  Con- 

TBACrOR. — If  a  street  contractor  has  done  work  for  which  he  is  unable 
to  obtain  compensation  because  of  errors  and  irregularities  of  the 
municipal  officers,  and  under  a  statute  which  requires  every  contract 
for  street  work  to  contain  a  condition,  that  in  no  event  will  the  munici- 
pality be  liable  therefor,  an  act  which  directs  such  municipality  to  pay 
him  a  specified  sum  for  such  work  is  a  gift,  and  is  invalid  under  a  con- 
stitution forbidding  the  legislature  to  make  gifts  of  public  money. 
Conlin  V.  Board  of  Supervisors,  17. 

9.  Municipal  Corporations. — The  Authority  of  thb  Legislaturb  of 
THB  State  to  Direct  a  Municipality  to  Make  any  Payment  out  of  its 
funds  rests  upon  the  proposition  that  such  funds  are  public  moneys 
acquired  under  the  authority  of  the  state  for  public  purposes.  ConUn 
r.  Board  of  Supervisors,  17. 

See  Constitution^,  2;  Contempt,  1;  Corporations,  11;  Municipal  Coa- 
porations,  2;  Statutes. 

LEX  LOCI. 
See  Contracts,  1,  2. 

LIBEL. 

1.  Newspaper  Libel.— A  Newspaper  Proprietor  Is  Liable  for  what  he 
publishes  in  the  same  manner  as  any  other  individual,  and  can  defend 
•n  action  for  libel,  or  mitigate  damages  to  be  recovered  therefor  apon 
precisely  the  same  ground  as  any  other  individual  could  defend  an  ac- 
tion for  slander  in  uttering  the  same  words  upon  the  street.  Edward* 
V.  San  Jose  Printing  Society,  70. 

■2,  MrriQATioN  of  Damages  by  Proof  of  Good  Faith. — The  Mere  Be- 
lief of  an  editor  in  the  justice  and  truth  of  an  attack  made  by  him 
upon  the  private  character  of  a  citizen  is  not  a  defense  to  an  action  by 
him  for  libel,  nor  can  such  belief  be  considered  in  mitigation  of  damages 
unless  it  appears  to  have  been  based  upon  information  derived  from  a 
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reliable  source.  It  must  be  shown  that  the  charge  was  made  after  due 
investigation  of  the  matter  to  which  it  related.  Edwards  t.  San  Jott 
Printing  Society,  70. 

8.  BB70RB  Defendant  Can  Mitigate  Damages  by  proving  that  the 
statement  published  by  him  was  received  from  other  persons,  he  must 
give  the  source  of  his  information,  and  show  that  his  informants  were 
possessed  of  such  character  and  standing  as  would  command  a  belief  in 
the  truth  of  their  utterances.  Edwards  v.  San  Jose  Printing  Society,  70. 

4.  Pleading. — If  a  Libel  or  Slander  Is  Expressed  in  Language  Having 
A  Covert  Meaning  not  apparent  on  its  face,  or  in  words  and  phrases 
not  used  otherwise  than  as  slang  or  cant  terms,  it  is  necessary  for  the 
plaintifif  to  allege  and  prove  the  sense  in  which  the  words  were  used 
and  understood  by  those  to  whom  they  were  addressed.  Edvoardt  v, 
San  Jose  Printing  Society,  70. 

6.  Pleading. — A  complaint  in   an  action   for  libel  alleging  that  the  da. 

fendants  published  of  plaintiff  that  he  was  to  have  "  charge  of  the  sack" 
at  an  approaching  election  need  not  contain  any  allegation  of  the  signifi. 
cation  of  the  word  "sack"  as  so  used.  The  court  will  take  judicial 
notice  that  it  meant,  in  the  connection  in  which  it  was  employed,  a. 
fund  to  be  used  for  corrupting  voters.  Edwards  v.  San  Jose  Pi-inting  So* 
ciety,  70. 
8,  To  Acccse  One  of  "  Having  Charge  of  the  Sack"  for  an  electioa 
about  to  be  held  is  equivalent  to  charging  him  with  having  charge  of  a^ 
fund  to  be  used  for  the  purpose  of  corrupting  voters,  and  is  libelous. 
Edwards  v.  San  Jose  Printing  Society,  70. 

7.  Evidence  of  Acts  of  Plaiktiff  Prior  to  the  Publication  of  thb 

Libel,  of  a  similar  nature  to  those  of  which  he  was  accused  in  such 
publication,  is  not  admissible  without  first  proving,  or  offering  to  prove, 
that  the  defendant  had  knowledge  of  such  acts  prior  to  such  publi- 
cation.    Edwards  v.  San  Jose  Printing  Society,  70. 

8.  Nominal  Damages. — An  Instruction   That  the  Jurt  Should  6iv» 

Nominal  Damages  Only,  if  the  reputation  of  the  plaintiff  was, 
prior  to  the  libelous  publication,  bad  with  respect  to  the  matters  of 
which  he  was  accused,  should  be  refused,  because  the  verdict  of  a  jury 
cannot  be  restricted  to  nominal  damages  unless  they  believe  that  such 
damages  will  compensate  plaintiff  for  the  wrong  suffered  by  such  publi*^ 
cation,  and  that  exemplary  damages  should  not  be  given.  Edwards  r* 
San  Jose  Printing  Society,  70. 

LICENSE. 
See  Municipal  Corporations,  7;  Patents. 

LIENS. 

See  Carrixbs,  6,   7;  Chattel   Mortgages,  1;  Dowss}  Mobtoaob^  8) 

Subrogation,  5. 

LIFE  TENANTS. 
See  Estates;  Wills,  4. 

LIMITATIONS  OF  ACTIONS. 
1.  Statute  of  Limitations  To  Bh  Availed  of  Must  Bb  Plsadsoi.    €Hb^ 

ton  V.  Oreen,  888. 
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2.  Formal  Plia  or  thk  Statute,  "When  Not  Necessary. — The  statute  of 
limitations  is  available  as  a  defense  without  a  formal  plea  thereof,  if  the 
nature  of  the  proceediai;  is  such  that  the  statute  cannot  be  interposed 
directly  as  a  bar  to  the  plaintiff's  right  of  action,  and  is  relied  upon  merely 
as  precluding  the  plaintiff  from  assailing,  on  the  ground  of  fraud,  an 
instrument  offered  in  evidence  by  the  defendant.  Jackson  r.  Plyler, 
782. 

S.  Limitations  or  Actions  fob  Relief  on  the  Ground  of  Fraud,  Whkv 
Inapplicable. — A  statute  limiting  the  period  within  which  "  actiona 
for  relief  on  the  ground  of  fraud  "  must  be  commenced  will  not  pre> 
elude  a  mortgagee  from  showing,  in  a  foreclosure  suit  instituted  after 
the  lapse  of  that  period,  that  a  prior  deed  nnder  which  the  defendant 
seeks  to  make  title  was  fraudulent  as  to  the  subsequent  crediton  of  th« 
grantor.     Jackson  v.  Plyler,  782. 

See  Adverse  Possession,  4,  5;  Corporations,  10,  11;  Ejectmekt;  VoW' 
OKBT,  2;  Municipal  Corporations,  20;  Trusts,  6. 

LIQUORS. 
See  Intoxioatino  LiQuoBSi 

LIVESTOCK. 
See  Carriers,  8,  9. 

LOCAL  OPTION  LAW. 
See  Intoxicating  Liquors,  3. 

MALICE. 
See  Assault,  I;  Homicide,  3,  7;  Real  Profkrtt,  8. 

MANDAMUS. 

1.  Mandamus  Against  Corporations  to  Compel  Pkrfobmanos  of  Pubuo 

Duties. — Mandamus  lies  to  compel  a  street  railroad  company  to  perform 
the  duty  which  it  owes  to  the  public  to  operate  its  road  in  accordance 
with  the  provisions  of  an  ordinance  under  which  the  road  was  con* 
strncted.     City  of  Potwin  Place  v.  Topeka  Ry.  Co.,  312. 

2.  Mandamus  to  Compel  the  Performance  of  a  Public  Duty— Disorbtioh 

OF  Court. — The  granting  of  a  writ  of  mandamus  to  compel  the  perfdrm* 
ance  of  a  public  duty  rests  largely  in  the  discretion  of  the  court,  and 
the  writ  should  be  so  framed  as  to  best  preserve  and  enforce  the  rif[htt 
of  all  parties.     CUy  of  Potwin  Place  v.  Topeka  Ry.  Co.,  312. 
See  Statutes,  5. 

MANDATORY. 
See  Statutes,  19.  , 

MANSLAUGHTER. 

See  Homicide,  4,  9,  10.  '  ^ 

II' 

MANUFACTURING.  '  * 

See  Contracts,  4,  5;  Personal  Pbopebtt. 
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MARRIAGE  AND  DIVORCE. 
See  Incest,  3-6;  Skduciion,  2-5. 

MARRIAGE  AND  DIVORCE. 

1.  A  Dkorbb  Of  Divorce  Reoularlt  Obtained  in  On>  State  bt  a  Cm- 

IZBN  Thereot  against  a  nonresident,  constructively  served  with  process 
in  the  action  and  without  other  notice,  and  which  is  valid  in  the  state 
where  rendered,  is  equally  valid  in  a  sister  state.     In  re  James,  60. 

2.  Divorce  From  Bed  and  Board,  Effect  Upon  Party  Already  Divorced. 

If  after  a  divorce  has  been  granted  to  a  husband,  he  returns  to  the 
state  where  his  former  wife  is,  and  is  there  sued  by  her  for  a  divorce 
from  bed  and  board,  and  a  judgment  is  entered  in  her  favor  without  his 
interposing  his  divorce  by  a  plea  in  bar  or  otherwise,  this  second  divorce 
does  not  invalidate  the  first,  nor  change  his  status  of  a  married  man  es- 
tablished by  his  divorce,  and  therefore  in  a  contest  between  his  wife  and 
a  woman  married  to  him  after  the  entry  of  both  decrees  of  divorce,  his 
first  divorce  is  still  operative  and  sustains  the  second  marriage.  In  re 
James,  60. 
S,  Marriage,  Evidence  of. — The  fact  that  a  woman  assumes  a  certain 
name,  and  gives  her  child  that  name,  is  no  proof  of  her  marriage  with 
a  man  who  bears  that  name.     Simon  v.  State,  802. 

4.  Marriage,  Validity  of. — Whatever  be  the  form  of  ceremony,  or  if  there 

be  no  ceremony,  and  the  parties,  if  capable  of  consent,  agree  presently 
to  take  each  other  for  husband  and  wife,  and  from  that  time  live  pro- 
fessedly  in  that  relation,  these  facts  are  sufficient  to  constitute  proof  of 
a  marriage  binding  on  the  parties,  and  subjecting  them  to  legal  penalties 
for  a  disregard  of  its  obligations.     Shnon  v.  State,  802. 

MARRIED   WOMEN. 
See  Advkrsb  Possession,  1-3;  Husband  and  Wm. 

MASTER  AND  SERVANT. 
1.  A  Master  la  Nor  Responsible  fob  thb  Consequences  or  Bad  Ai>> 
vice  Given  by  a  Servant  whose  duties  do  not  include  the  giving  of 
advice  and  counsel  generally,  and  the  advice  given  relates  to  the  con> 
•  duct  of  another  not  connected  with  or  relating  to  the  business  in  which 
the  servant  is  at  the  time  engaged.  Keating  v.  Michigan  Cent.  R.  R. 
Co.,  328. 

5.  Assumption   of    Risks. — Where  the  material  question   in   an  aotion 

by  an  employee  to  recover  damages  for  personal  injuries  received 
in  the  course  of  his  employment  is,  whether  he  has  assumed  the 
risk  of  the  particular  peril  which  has  caused  his  injuries,  and  the 
defendant  has  requested  the  court  to  charge  the  jury  that  "where  an 
employment  is  attended  with  danger,  a  servant  engaging  in  it  assumes 
hazard  of  ordinary  perils  which  are  incident  to  it,  and  if  he  receives  an 
injury  from  an  accident  which  is  an  ordinary  peril  of  the  service  under- 
taken by  him  he  cannot  recover  damages  for  the  injury,"  it  is  proper 
before  giving  such  instruction  to  modify  it  by  the  addition  of  the  clause, 
"but  this  applies  only  to  perils  or  risks  ordinarily  incident  to  the  aervioe. 
and  not  to  those  which  are  extraordinary,  and  which  did  not  exist  at  the 
time  the  servant  engaged  in  the  master's  business,  and  which  the  serr* 
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ant  did  not  subsequently  assume."  Without  such  modification  the  in- 
struction asked  for  can  have  no  application  to  the  supposed  facts,  except 
npon  the  assumption  that  the  particular  peril  in  question  was  one  of 
the  ordinary  perils  incident  to  the  service,  and  it  is  therefore  misleading 
unless  the  rule  which  should  govern  in  case  that  peril  is  decided  not  to 
be  an  ordinary  one  is  also  giren  to  the  jury.     Libby  y,  Scherman,  191. 

%.  Assumption  of  Risks — An  Emplotkk  Mat  CJontract  to  Us»  Defwv 
TiVB  Machinery,  and  where  he  knows  of  the  defect,  and  uses  th* 
machinery  voluntarily,  the  law  warrants  the  inference  that  he  assumes 
the  incident  risks.     Ragon  v.  Toledo  etc.  By.  Co.,  336. 

A.  AsscHFTioN  o»  Risks,  Limits  of  Doctrink  as  to. — The  doctrine  that 
a  servant's  want  of  knowledge  of  a  defect  in  the  appliances  furnished  by 
the  master  precludes  the  inference  of  an  assumption  of  risks  and  makes 
the  master  liable  does  not  justify  carelessness  on  the  part  of  the  servants 
The  master  has  a  right  to  expect  him  to  be  alert  to  inform  himself  of 
existing  conditions,  and  he  cannot  attack  the  master  from  the  shelter 
of  unjustifiable  ignorance  of  the  business,  machinery,  and  methods 
which  he  is  employed  to  use.     Ragon  v.  Toledo  etc.  Ry.  Co.,  336. 

fib  Limit  to  Servants'  Right  of  Recovery  for  Injuries  Caused  by  De- 
VECTIVB  Ai'FLiANCES. — Obvious  imperfections  in  methods  or  machinery, 
existing  at  the  time  of  the  employment,  cannot  be  made  the  basis  of  a 
liability  in  favor  of  an  employee  who  suffers  an  injury  in  the  course  of 
his  employment,  for  the  reason  that  the  employer  has  a  right  to  have 
and  use  imperfect  methods  and  tools,  and  to  ask  others  to  enter  his  em- 
ploy  to  aid  him  in  such  use.     Ragon  v.  Toledo  etc  Ry.  Co.,  336. 

fib  Duty  of  Master  to  Providk  Safe  Place  for  Work. — When  the 
declaration  in  an  action  by  the  defendant's  servant  to  recover  damages 
for  personal  injuries  caused  by  the  fall  of  a  row  of  barrels  near  which 
the  plaintiff  was  working  avers  in  substance  that  it  was  the  defendant's 
duty  to  maintain  that  row  in  such  a  condition  that  the  barrels  would 
not  fall,  and  that  the  defendant  so  carelessly  maintained  the  said  row  of 
barrels  that  they  spread,  tilted,  and  fell  upon  the  plaintiff,  the  gist  of 
the  action  is  the  failure  of  the  defendant  to  discharge  the  duty  in- 
cumbent upon  every  employer  to  furnish  his  employee  with  a  reason- 
ably safe  place  in  which  to  work,  and  therefore  the  defendant  cannot 
complain  of  an  instruction  which  states  that  duty  correctly,  on  the 
ground  that  it  is  not  applicable  to  any  issue  in  the  case.  Libby  v.  Scher- 
man,  191. 

7.  Independent  Contbactor,  Liability  fob  Acts  of.  —When  work  to  be 

performed  is  necessarily  dangerous,  and  aa  obligation  rests  on  the  em- 
ployer to  keep  the  place  of  the  work  in  a  safe  condition,  he  is  answer- 
able for  injury  resulting  from  the  dangerous  condition  in  which  the 
work  is  left,  though  it  is  being  done  for  him  by  an  independent  con- 
tractor.    Omaha  v.  Jensen,  432. 

8.  Vice-Principal,  Who  Is. — One  who  has  charge  of  other  servants,  and 

has  authority  to  govern  and  direct  their  movements  in  the  branch  of 
the  principal's  business  in  which  they  are  engaged  is,  while  acting  in 
pursuance  of  and  within  the  scope  of  such  authority,  the  vice-princi- 
pal,  so  as  to  make  his  acts  and  directions  the  acts  and  directions  of 
the  principal.  Libby  v.  Scherman,  19L 
See  CoKPOHATioHS,  26;  Husband  and  Wifb,  2,  8;  Railroads,  22-28| 

Statutes,  4. 
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MERGER. 
JuPGMEN'T.  —The  Recovery  or  Judoment  on  a  Debt  Secitred  Bt  a  Trust 
Deed  does  not  merge  such  debt  so  that  it  is  no  longer  lecured  by  tbo 
deed.     Oibaon  ▼.  Oreen,  888. 

MINES  AND  MINING. 
See  CoRFoRATioss,  19;  Damages,  2;  Waters;  Witnesses,  9,  10. 

MINORS. 
See  In  r ANTS. 

MISREPRESENTATIONS. 
See  Judicial  Sales,  1;  Mistake,  1;  NEaoTiABLs  Instruments,  2. 

MISTAKK 
L  Contract. — A    Paktt    to    a    Contract    Cannot   Avoid    ft  on  the 

ground  that  he  made  a  mistake  where  there  had  been  no  misrepresenta- 
tion, and  there  is  no  ambiguity  in  the  terms  of  the  contract,  and  the 
other  contractor  has  no  notice  of  such  mistake,  and  acts  in  perfect  good 
faith.  A  unilateral  error  does  not  avoid  a  contract.  Borden  r.  Rich- 
mond  etc.  By.  Co.,  632. 
t.  Contract. — The  Mistake  of  the  Aoent  or  a  Railway  Corporation  in 
contracting  to  carry  cotton  at  a  price  specified,  caused  by  a  telegram 
from  his  superior  officer  being  incorrectly  transmitted,  does  not  entitle 
his  principal  to  be  released  from  the  contract,  nor  from  paying  damages 
resulting  from  its  breach.  Borden  v.  Richmond,  etc  By.  Co.,  632 
See  EviDBNCB,  7. 

MORTGAGES. 

L  Adverse  Possession  by  Mortoaoeb  Passes  Title,  When.  The 
grantee  under  a  deed,  absolute  in  form  but  intended  as  a  mort- 
gage, who  has  held  the  land  conveyed  adversely  to  his  grantor  for  the 
stat^utory  period,  acquires  a  perfect  title  thereto.  To  such  a  case  sec- 
tion 3284  of  the  Civil  Practice  Act  of  Nevada,  which  provides  that  "a 
mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  whatever 
its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  posses- 
sion of  the  real  property  without  a  foreclosure  and  sale,"  baa  no  ap* 
plication.     Borden  v.  Clow,  611. 

2.  MoRTOAOB  FOR  PURCHASE  MoNEY — PRIORITY. — A  mortgage  giveu  by  a 
purchaser  in  possession  of  land  under  a  bond  for  title  to  one  who  ad- 
vances  the  purchase  money  due,  under  an  agreement  between  the  par- 
ties  that  the  purchaser  is  to  give  the  party  making  the  advances  a 
mortgage  upon  the  land  upon  receiving  a  conveyance  thereof  from  the 
vendor,  is  entitled  to  priority  in  equity  over  a  prior  mortgage  executed 
by  the  purchaser  to  a  third  person.     Detneter  v.  Wilcox,  422. 

&  Vendor's  Lien — Priorities. — If  one  person  advances  money  to  pay  the 
unpaid  purchase  money  for  land  at  the  request  of  the  purchaser,  under 
Ml  agreement  with  him  that  he  is  to  have  a  mortgage  on  the  land  to 
■eonre  his  purchase  money,  the  mortgage  to  be  executed  as  soon  as  the 
money  is  paid  and  a  deed  executed  by  the  vendor,  and  in  pursuance  of 
this  agreement  the  money  is  paid,  the  deed  made,  and  the  mortgage 
•xecuted  and  delivered  to  the  party  advancing  the  money,  then  it  all 
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becomes  one  transaction,  and  the  mortgage  thus  given  will  take  pre- 
eedence  of  all  other  liens  or  encumbrances  on  the  land  of  the  mortgagor. 
Demeter  v.  Wilcox,  422. 

4i  Judgment  is  a  Suit  to  Foreclosk  a  Mortgage,  Based  Upon  Constbuciv 
ivE  Service  or  Process  Upon  a  Nonresident  defendant,  is  valid,  in 
so  far  as  it  directs  a  sale  of  the  property  and  the  application  of  the  pro- 
ceeds  to  the  payment  of  the  mortgage  debt,  but  cannot  authorize  the 
docketing  of  a  personal  judgment  against  him  for  the  amount  of  any 
deficiency.     Blumbergv.  Birch,  67. 

S.  Judgment  Foreclosing  a  Mortgage — Action  Against  Defendant  roR 
Deficiency. — If  a  judgment  has  been  entered  against  a  nonresident 
foreclosing  a  mortgage,  such  judgment  being  based  upon  the  construct- 
ive service  of  process,  and  the  sale  of  the  mortgaged  premises,  as 
directed  by  the  judgment,  an  action  may  be  maintained  against  the  de- 
fendant to  recover  the  amount  of  a  deficiency  remaining  after  such 
sale,  though  the  judgment  was  not  a  valid  personal  judgment,  yet  a 
part  of  the  debt  remains  unpaid  and  constitutes  an  enforceable  cause  of 
action,  and  a  complaint  alleging  all  the  facts  is  not  subject  to  demurrer. 
Blumherg  v.  Birch,  67. 

6ii  Judgment  or  Foreclosure,  Action  Upon. — An  action  can  be  maintained 
to  enforce  a  judgment  for  the  foreclosure  of  a  mortgage.  The  plain- 
tifiTs  remedy  is  not  restricted  to  taking  out  an  execution  and  selling  the 
property  under  the  original  judgment.     Rmoe  v.  Blake,  45. 

See  Adverse  Possession,  4,  5;  Chattel  Mortgages;  Curtesy,  2;  LniiTA- 
TioNS  of  Actions,  3;  Subrogation,  4. 

MULTIPLICITY  OF  SUITS. 
See  Injunction,  3,  4. 

MUNICIPAL  CORPORATIONS. 

1.  Public  Streets. — The  Presumption  as  to  public  streets  ia  that  the  city 
has  an  easement  only,  and  that  the  fee  thereof  is  vested  in  the  abutting 
owner.      White  v.  Northwestern  etc.  By.  Co.,  639. 

%  Public  Streets. — An  Abuitino  Owner,  Whether  the  Feb  Is  in  Him 
OR  IN  THE  Municipality,  has  certain  proprietary  rights  of  which  he  can- 
not be  deprived,  even  under  authority  of  the  legislature,  without  com- 
pensation. If  the  enjoyment  of  his  private  rights  in  the  streets  is 
impaired  by  the  perversion  of  the  street  to  uses  for  which  it  was  not 
intended,  and  which  the  public  right  does  not  justify,  and  his  property  is 
thereby  injured  and  its  value  impaired,  he  may  maintain  an  action  to 
recover  such  damages  as  he  may  have  suffered.  White  v.  Noithvxatern 
etc.  By.  Co.,  639. 

%.  Public  Streets. — An  Abutting  Owner  of  lands  fronting  npon  a  public 
street  is  entitled  to  every  right  and  advantage  in  that  part  of  the  street 
in  which  he  owns  the  fee,  not  required  by  the  public.  The  easement  of 
the  public  is  the  right  to  nse  and  improve  the  street  for  the  purposes  of 
a  highway  only.      White  v.  Northwestern  etc  By.  Co.,  639. 

4.  Eminent  Domain — Insufficiency  of  Ordinance  to  Authorize  Condem- 
nation.— An  ordinance  for  the  opening  of  a  street  which  fails  to  state 
the  nature  or  character  of  the  improvement  proposed  to  be  made  on  the 
street  when  opened,  and  which  also  fails  to  give  any  basis  or  data  from 
which  an  estimate  of  the  cost  of  the  improvement  can  be  made  in  ac- 
cordance with  the  statute,  to  be  apportioned  among  or  upon  the  prop- 
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erty  benefited,  is  fatally  defective,  and  no  special  assessment  provided 
for  therein  can  be  made  thereunder  to  pay  the  cost  of  snch  improT«« 
ment.  Washington  Ice  Co.  v.  Chicago,  222. 
A.  Streets — License  to  Obstruct. — Municipal  authorities  have  power  to- 
authorize  and  render  lawful  obstructiooa  and  erections  in  the  streets  for 
a  public  purpose  which  would  otherwise  be  deemed  nuisances,  on  th« 
ground  that  this  is  merely  patting  tb«  street  to  a  new  and  improved 
use  as  demanded  by  the  necessities  of  the  times,  and  modern  conven* 
iences  and  appliances.     Savage  v.  Salem,  688. 

6.  Streets,  Power  of  Municipality  to  Authorize  Obstructions  in. — A. 

municipal  corporation  has  no  power  to  authorize  private  persons  or  cor- 
porations to  erect  or  maintain  permanent  obstructions  in  the  publio 
streets  for  purely  private  purposes;  but  it  may  authorize  snch  obstrao* 
tions  for  the  purpose  of  serving  the  public  for  private  gain,  and  in  such 
case,  although  such  structures  may  in  fact  be  or  become  a  publio  nui* 
sance,  and  liable  to  abatement  as  such,  th^  cannot  be  held  to  be  » 
nuisance  per  «e.     Savage  v.  Salem,  688. 

7.  Streets,  License  to  Use — Revocation — Nuisances. — After  a  mnnioipal- 

ity  has  granted  a  license  or  franchise  to  a  person  or  corporation  to  occupy 
a  portion  of  the  street  for  a  public  purpose,  such  as  the  erection  of  water* 
tanks  for  street  sprinkling,  and  the  licensee  has  acted  upon  such  grants 
and  expended  money  on  the  faith  thereof,  the  city  cannot  revoke  th» 
grant  without  compensation  to  the  owner,  unless  the  structure  sa 
erected  and  so  authorized  is,  or  has  become  by  subsequent  use,  an  ao> 
tual  nuisance,  and  this  is  a  question  exclusively  for  the  jury  to  deter- 
mine. Savage  v.  Salem,  688. 
8w  Liabilitt  of  for  Conditxon  of  Streets. — ^Notice  to  a  municipality  of 
the  condition  of  a  street  is  not  a  condition  precedent  to  its  liability  to 
a  person  injured  thereby  when  snch  condition  necessarily  resulted  from 
work  which  the  city  had  employed  a  contractor  to  do,  though  he  had 
agreed  to  maintain  proper  guards  and  signals,  and  had  failed  to  do  so, 
and  thereby  caused  an  accident.  Thus,  if  a  city  causes  a  cistern  to  b» 
dug  in  a  street,  which  is  left  open  and  unguarded,  it  cannot  exonerate 
itself  from  liability  by  proving  that  the  person  employed  to  do  snch  dig- 
ging had  agreed  to  keep  guards  and  signals  at  the  excavation.  A  city 
cannot  surrender  its  control  over  its  streets  so  as  to  relieve  itself  from 
liability.     Omaha  v.  Jensen,  432. 

9.  Towns — Notice  of  Defect  in  Bridqe,  Evidence  Admissible  to  Show. 

A  charge  that  proximity  of  residence  on  the  part  of  the  highway  com- 
missioner is  a  circumstance  tending  to  show  notice  of  a  defect  in  a  towa 
bridge  is  unobjectionable.     La  Duke  v.  Township  of  Exeter,  357. 

10.  Validity  of  Ordinances — Police  Power. — ^The  validity  of  an  ordi- 
nance requiring  the  owner  of  a  lot,  which  has  been  declared  to  be  dan- 
gerous to  the  public  health,  to  fill  it  up  to  a  certain  level  at  his  own. 
expense,  and  in  the  event  of  his  refusing  or  neglecting  to  obey  the  di- 
rection, empowering  the  city  to  do  the  work  and  recover  tlie  expens* 
thereof  from  him,  if  it  does  not  amount  to  more  than  one-half  the  valn» 
of  the  lot,  is  to  be  determined  by  the  principles  by  which  the  lawfulnes* 
of  the  exercise  of  the  police  power  is  tested,  and  not  by  those  which  are 
applicable  to  local  taxes  levied  for  the  purpose  of  making  improvements* 
Charleston  v.  Werner,  11&. 

11.  Power  to  Bequlate  Erection  of  Billboards. — A  city  may  prohibit 
the  erection  of  insecure  billboards  or  other  structures)  and  require  the- 
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owners  of  those  erected  to  maintain  them  in  a  secure  and  safe  condi« 
tion,  and  may  provide  for  their  removal  at  the  expense  of  the  owner  in 
ease  they  become  dangerons  to  the  public  or  to  individuals.  Crawford  t. 
Topeka^  323. 

12.  Prohibition  by  or  Billboards,  btc. — An  ordinance  providing  that  "  no 
person  shall  erect  any  billboard  or  other  structure  for  advertising  pur- 
poses unless  the  same  is  placed  at  such  distance  from  the  line  of  any 
street  or  sidewalk  as  shall  exceed  at  least  five  feet  the  height  of  such 
billboard  or  structure,"  and  prescribing  a  punishment  for  its  violation* 
is  unreasonable  and  void.     Crawford  v.  Topeka,  323. 

18.  Assessment  07  Public  Property  for  Local  Improvement. — Constita- 
tional  and  statutory  enactments  merely  exempting  state,  county,  and  mu« 
nicipal  property  from  taxation,  do  not  necessarily  exempt  it  from  special 
local  assessments.  A  courthouse  square  is  not  exempt  from  assessment 
for  local  street  improvement.     City  of  Clinton  v.  Henry  County,  416. 

14.  Assessment  or  Public  Property  roR  Local  Improvement — Statutory 
Remedy. — If  a  statute  creates  a  new  right  and  prescribes  a  remedy,  tho 
statutory  remedy  is  exclusive.  This  rule  applies  to  the  collection  of 
local  assessments  on  public  property  for  street  improvement.  City  of 
Clinton  v.  Henry  County,  415. 

16.  Assessment  or  Public  Property  for  Local  Improvement— Construc- 
tion or  Statute — General  language  in  a  statute  giving  to  cities  power 
to  levy  local  assessments  for  street  improvement  is  not  sufficient  to  em- 
brace the  property  of  the  state  or  of  a  county  which  is  devoted  to  strictly 
public  uses,  nor  authorize  the  enforcement  of  such  special  assessment 
against  it  under  a  general  judgment  against  the  county.  City  qf  Clinic 
ton  V.  Henry  County,  415. 

16.  Assessments  Against  Public  Property  tor  Local  Improvements  Arb 
Invalid  and  cannot  be  enforced  except  by  virtue  of  express  statutory  en- 
actment or  necessary  implication.    City  of  Clinton  v.  Henry  County,  416. 

17.  Assessment  or  Public  Property  roR  Local  Improvement. — Property 
devoted  to  strictly  public  purposes  may  by  statute  be  made  liable  for 
local  improvement  assessments,  and  the  statute  may  also  provide  for 
the  payment  of  such  assessment  out  of  the  public  treasury.  City  of 
Clinton  v.  Henry  County,  416. 

18.  Assessment  or  Public  Property  for  Local  Improvement. — Payment 
or  a  tax  assessed  against  a  public  courthouse  property  for  a  street  im- 
provement made  in  the  courthouse  square  cannot  be  enforced  by  general 
judgment  against  the  county.     City  of  Clinton  v.  Henry  County,  416. 

16.  Assessment  or  Public  Property  for  Local  Improvement. — Procbsd- 
INOS  to  Enforce  special  assessments  on  public  property  for  a  local 
improvement  are  in  the  nature  of  proceedings  in  renif  and  compulsory 
payment  of  the  judgment  can  only  be  by  a  sale  of  the  assessed  property; 
and  as  such  property  cannot  be  sold  under  execution,  the  lien  cannot  bo 
enforced  against  it  unless  a  specific  remedy  is  provided  by  atatnte. 
City  of  Clinton  v.  Henry  County,  415. 

20l  Constitutional  Law — The  Obligations  or  a  Municipal  Corporation 
Cannot  Be  Impaired  by  restricting  its  power  of  taxation  to  the  point 
of  disabling  it  from  performance  or  by  a  repeal  of  the  law  under  which 
the  obligation  was  to  be  enforced,  or  by  enacting  statutes  of  limitationa 
that  do  not  allow  a  reasonable  time  for  bringing  an  action.  People  v. 
Common  Council,  563. 

See  JuDOMENTS,  6;  Lbgislaturi,  4,  6;  Statutki^  18. 
AM.  St.  Bkf.,  Vol.  XXXVIL  —62 
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MURDER. 
See  HoMiciDl. 

NATURAL  GAS. 
See  Real  P&opkbtt,  8. 

NEGLIGENCE. 

1.  Dkolabation,  Whbn  Sufficient  to  Support  Verdict  fob  Plaintiff. 

An  allegation  in  a  complaint  in  an  action  to  recover  damages  for  per* 
Bonal  injuries  caused  by  the  struggles  of  a  horse  whose  feet  were  caught 
in  a  hole  in  a  bridge  is  suf&cieut  to  support  a  verdict  for  injury  to 
plaintiff's  left  arm  and  shoulder,  when  it  states  that  he  has  lost  the 
use  of  that  arm  and  shoulder,  and  is  permanently  disabled  in  the  same, 
although  it  does  not  appear  that  the  arm  or  wrist  was  broken,  or  tha 
shoulder  dislocated,  as  is  averred  in  another  count.  La  Duke  t.  Toum- 
thip  of  Exeter,  357. 

2.  Pboxiuate  and  Remote  Cause. — The  negligence  of  a  township  in  fail- 

ing to  keep  one  of  its  bridges  in  repair  is  the  proximate  cause  of  injuries 
received  by  a  traveler  in  attempting  to  control  the  struggles  of  his  horsa 
after  it  has  caught  its  feet  in  a  hole  in  such  bridge.  La  Duke  v.  Toww 
skip  qf  Exeter,  357. 
See  Carriers,  11;  Corfobations,  26;  Damages,  5;  Husband  and  Wifi, 
2,  3;  Neqotiable  Instruments,  1;  Real  Property,  4,  5,  7,  8;  Watebs, 
4;  Witnesses,  10. 

NEGOTIABLE  INSTRUMENTS. 

1.  Fbaud  in  Procuring. — A  negotiable  note  procured  to  be  executed  by  a 
person  unable  to  read  or  write,  by  representing  to  him  that  it  was  an 
entirely  different  contract,  is  void  even  in  the  hands  of  a  honajide  holder 
if,  in  the  judgment  of  the  jury,  the  maker  of  the  note  was  not  under 
the  circumstances  guilty  of  negligence.      Willard  v.  Nelson,  455. 

8.  Evidence  of  Fbaud  in  Obtaining. — Under  allegations  in  an  answer 
by  an  indorser  in  an  action  on  a  note  that  it  was  obtained  from  the 
maker  by  fraud  and  misrepresentation,  and  without  consideration,  and 
that  the  holder  knew  it  had  been  so  obtained,  and  that  he  never  paid 
value  for  it,  evidence  is  inadmissible  to  show  that  the  note  in  suit  was 
a  renewal  of  two  prior  notes  which  were  given  for  certain  property 
nnder  false  representations,  and  that  the  holder  of  the  note  in  suit 
claiming  to  be  an  innocent  purchaser  of  such  prior  notes  was  all  tha 
time  a  partner  of  the  vendor  making  such  false  representations.  Claugk 
V.  Holden,  393. 

"Z.  Evidence  of  Fraud  in  Obtaining.— In  an  action  against  an  indorser 
of  a  note,  evidence  to  show  the  fraudulent  character  of  a  prior  note 
for  which  the  note  in  suit  was  given,  and  knowledge  of  such  fraud  by 
the  holder,  is  inadmissible  in  the  absence  of  an  allegation  that  the  orig« 
inal  note  was  obtained  by  fraud.     Clough  v.  Holden,  393. 

4.  Negotiable  Instbuments — Execution  of  by  Officer  of  Corporation 
— Who  Bound  by. — A  note  by  which  a  corporation  promises  to  pay  a 
certain  sum,  not  signed  in  the  name  of  the  corporation,  but  by  an  indi- 
▼idual  as  "general  superintendent,"  is  not  conclusively  the  note  of  the 
corporation.  It  may  be  shown  to  be  the  personal  note  of  the  party  so 
signing  it.     In  an  action  to  charge  him  personally  the  burden  of  proof 
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is  on  him  to  show  affirmatively  that  in  so  making  the  note  he  had 
authority  to  bind  the  corporation.     Franhland  v.  Johnson,  234. 

%,  Negotiable  Instruments  Transfekred  as  Collateral  Seccrftt, 
Rights  of  Holders  of. — A  bonajide  holder  of  commercial  paper  taken  as 
collateral  security  for  a  debt,  created  either  before  or  at  the  time  of  the 
transfer,  is  entitled  to  enforce  payment  thereof,  without  regard  to  equities 
existing  between  prior  parties  of  which  he  has  no  notice;  and  when,  in 
an  action  by  such  holder  to  recover  upon  an  instrument  thus  transferred, 
the  maker's  counsel,  at  the  close  of  the  charge  to  the  jury,  suggests  in 
a  colloquy  with  the  trial  judge  that  the  law  is  otherwise,  an  omission  to 
correct  that  suggestion  and  state  the  true  rule  is  reversible  error.  Crump 
V.  Berdan,  345. 

"t.  Accommodation  Paper.  — If  the  person  for  whose  benefit  accommodation 
notes  are  made  pays  them  off  as  they  fall  due,  but,  instead  of  canceling 
them,  passes  them  to  a  third  person,  they  cannot  be  enforced  by  him, 
and  if  they  are  enforced  by  means  of  the  sale  of  property  under  a  trust 
deed  given  to  necure  their  payment,  such  sale  is  fraudulent,  and  will  be 
vacated  in  equity.     Cottrell  v.  Watkins,  897. 

7.  Accommodation  Paper  Transferred  After  Maturity  is  subject  to 

the  same  defenses  i,s  if  it  had  been  given  for  value,  including  the  defense 
of  its  payment  before  such  transfer  by  the  person  for  whose  benefit  it 
was  made.     Cottrell  v.   WatUna,  897. 

8.  An  Indorsee  of  an  Accommodation   Note  after  maturity,  with  or 

without  knowledge  of  its  consideration,  may  enforce  it  against  the 
prior  parties  to  the  same  extent  as  if  it  bad  been  executed  for  value, 
if  his  immediate  indorser  was  entitled  to  so  enforce  it.  Cottrell  r. 
Watkins,  897. 

9.  Protest — Duty  of  Notary  Public  when  he  receives  a  note  for  protest 

is  to  make  demand  for  payment  of  the  party  primarily  liable  at  his 
usual  place  of  business,  within  business  hours.     Clough  v.  Holden,  393. 

10.  Protest — Presumption  and  Evidence  to  Rebut. — If  the  certificate  of 
protest  of  a  notary  public  states  that  he  presented  the  note  for  payment 
at  the  place  named  therein  at  5:20  o'clock  p.  M.,  the  certificate  is  suf- 
ficient  on  its  face  to  raise  the  presumption  that  demand  was  made 
within  business  hours,  but  evidence  is  admissible  to  rebut  such  pre- 
sumption and  to  show  that  the  hour  named  was  not  within  the  cus- 
tomary  business  hours  in  the  place  where  the  note  was  made  payable. 
Clongh  V.  Holden,  393. 

11.  Presentment  for  Payment — When  Should  Bb  Made.— When  pre- 
sentment of  a  note  for  payment  is  made  at  the  place  of  business  of  the 
maker,  it  must  be  during  the  hours  when  such  places  are  customarily 
open,  or  at  least  while  some  one  is  there  competent  to  give  an  answer. 
Only  when  presentment  is  at  the  residence  is  the  time  extended  to  the 
hours  of  rest.     Clough  v.  ff olden,  393. 

12.  Demand  of  Payment — What  Not  Sufficient. — A  call  by  a  notary  at 
the  business  office  of  the  maker  of  a  note,  in  bis  absence  after  business 
hours  and  after  the  office  has  been  closed  for  the  day,  with  no  other 
effort  to  find  him,  is  not  a  sufficient  presentment  for  payment  to  bind 
the  indorser.     Clough  v.  Holden,  393. 

18L  Demand  for  Payment. — If  a  note  is  payable  at  a  particular  place  of 
business,  whether  a  bank  or  not,  it  is  sufficient  for  the  holder,  in  order 
to  charge  the  indorser,  to  present  the  note  for  payment  at  the  specified 
place  within  business  hours.     He  is  under  no  obligation  in  case  of  dis- 
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bonor  at  that  place,  to  present  it  for  payment  elsewhere,  or  peraonallj 
to  the  maker.  Clottgh  v.  Holden,  393. 
14.  Stipulation  to  Pat  Interest,  Effect  or. — The  negotiable  character 
of  a  promissory  note  is  not  destroyed  by  the  insertion  of  a  stipulatioa 
that,  if  it  is  not  paid  when  due,  the  maker  will  "  pay  ten  per  cent  iuter« 
est  from  date  until  paid."     Crump  v.  Berdan,  345. 

16.  Escrow. — Written  Instrument  Can  Become  an  Escrow  Only  when 
placed  in  the  hands  of  a  person  not  a  party  to  it.  A  note  placed  in  the 
hands  of  one  of  several  joint  makers  by  the  others,  under  an  agreement 
among  themselves  with  reference  to  its  delivery,  is  not  an  escrow.  Car- 
ter V.  Moulton,  259. 

18.  Dklivert  by  Principal,  When  Binds  Surety. — If  a  negotiable  prom* 
issory  note,  perfect  in  form,  executed  by  a  number  of  persons,  is 
intrusted  to  one  of  the  makers  by  all,  it  is  presumed  that  the  party 
holding  the  note  has  authority  to  deliver  it  to  the  payee,  and  when  the 
note  is  presented  by  such  party  to  the  payee  without  notice  to  the  lat- 
ter of  any  agreement  between  the  makers  affecting  the  right  to  so  deliver 
it,  the  payee  is  justified  in  assuming  that  the  parties  who  signed  the 
note  intended  to  be  bound  thereby,  and  may  receive  it  and  deliver  to 
the  principal  the  consideration  therefor,  and  thereby  bind  the  other 
makers,  without  first  making  inquiries  of  them  for  the  purpose  of  learn* 
ing  whether  or  nqt  there  are  any  secret  agreements  affecting  the  instru- 
ment.     Carter  y.  Moulton,  259. 

17.  Denial  op  Liabilii'y — Practice. — Although  in  an  action  on  a  note, 
the  party  sought  to  be  charged  personally  as  maker  does  not  deny  the 
execution  of  the  note  by  plea  verified  by  affidavit,  he  may  nevertheless 
deny  that  it  ever  became  his  personal  obligation,  and  show  that  he  exe< 
ented  it  in  behalf  of  a  corporation  of  which  he  waa  auperintendent. 
Ftxmkland  v.  Johnson,  234. 

See  Forgery,  2. 

NEWSPAPERS. 
See  Libel,  1. 

NEW  TRIAL. 
Obimimal  Practice.  — The  commission  to  jail  by  the  court  In  the  presence 
of  the  jury  of  a  witness  for  the  defendant,  because  of  the  character  of 
the  evidence  given  by  him  while  on  the  stand,  is  not  a  legal  error  en« 
titling  the  accused  to  a  new  trial.     People  v.  Hayetf  672. 

NONSUIT. 
See  Trial,  2. 

NOTARIES  PUBLIC. 
OrricBRS — Notaries  Public  Ineligible  to  Hold  Civil  Oppicb  op  Propit, 
When. — The  office  of  notary  public  is  a  "  civil  office  of  profit"  within 
the  meaning  of  the  provision  of  the  constitution  of  Nevada,  section  9. 
article  4,  which  declares  that  "  no  person  holding  any  lucrative  office  un> 
der  the  government  of  the  United  States,  or  any  other  power,  shall  be 
eligible  to  any  civil  office  of  profit  under  this  state."    State  r.  Clarke^ 

617, 

See  Negotiable  Instruments,  9,  10^  12. 
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NOTICE. 

6m  Boards  or  Hbalth;  Carbiers,  8;  Deeds,   1,  2;  Insubaxcb,  II,  12} 

MomctPAL  CoRPORATioKS,  8,  9;  Railroads,  4;  Triai.,  1. 

NUISANCES. 

1.  Strbkts,  Nuisances  ut. — Any  unauthoi-ized  permanent  erection  or  struo* 
tare  materially  encroaching  open  a  public  street  or  highway,  or  imped- 
ing or  interfering  with  travel,  is  a  nnisance  per  se,  and  may  be  abated, 
though  ample  space  is  left  for  the  passage  of  the  pablic.  Savage  r. 
Salem,  688. 

iL  Streets,  Nuisances  ik. — Water  Tanks  erected  and  maintained  in  the 
pnblic  streets  by  a  private  person  for  private  gain,  by  the  authority  and 
permission  of  the  municipality,  at  places  designated  and  selected  by  its 
agent  and  nnder  his  supervision,  are  not  pablic  nuisances  per  ae  if 
erected  and  maintained  for  a  pablic  purpose,  snch  as  street  sprinkling, 
although  they  may  become  naisauces  in  fact  by  subsequent  use.  Savag« 
T.  Salem,  688. 

J.  Constitutional  Law.— Boards  oy  Health  Cannot  Make  Ant  Final 
AND  Conclusive  Determination  of  a  nuisance,  resulting  in  the  de- 
struction of  property  or  the  imposition  of  penalties,  unless  the  party 
whose  interests  are  to  be  affected  is  entitled,  as  a  matter  of  right,  to  » 
hearing  as  a  condition  precedent  to  the  making  of  such  determination. 
People  r.  Board  of  Health,  522. 

4.  Power  to  Declare  What  Is.— A  statute  giving  a  board  of  health 
power  to  suppress,  abate,  and  remove  any  public  nuisance  detri- 
mental to  the  public  health  does  not  authorize  such  board  to  act  ex- 
cept when  a  nuisance  really  exists,  and  its  determination  of  such 
existence  cannot  be  conclusive,  though  probably  it  will  be  attended  by 
a  presumption  that  the  board  acted  legally  and  correctly.  People  t. 
Board  of  Health,  522. 

■fi.  LiABiLiTT  or  Persons  Abating. — If  public  authorities,  snch  ss  ma- 
nicipal  boards  of  health,  abate  that  as  a  nuisance  which  is  not  such 
in  fact  they  are  subject  to  the  same  liabilities  as  an  individual  guilty 
of  a  like  wrong.     People  v.  Board  of  Health,  522. 

8e«  Ckbtiorabi;  Intoxicatino  Liquors,  1;  Municipal  CoRPOBAnoKi^ 
6-7;  Real  Property,  3. 

OBSTRUCTIONS. 
Se«  Mdnicipal  Corporations,  5-7;  Nuisances,  1. 

OFFICERS. 

3.  Db  Facto  Officer  Is  One  Who  Acts  under  color  of  a  known  and  valid  ap- 
pointment, but  has  failed  to  conform  to  some  precedent  requirement,  as 
to  take  an  oath,  give  a  bond,  or  the  like.      Weather/ord  v.  State,  828. 

"iL  Officer  De  Facto,  Who  Is. — An  officer  de  facto  is  one  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as'  they  involve  the  interests  of  the  pub- 
lic and  third  persons,  where  the  duties  of  the  office  were  exercised: 
1.  Without  a  known  appointment  or  election,  but  under  such  circam- 
stances  of  reputation  or  acquiescence  as  were  calculated  to  induce  peo- 
ple, without  inquiry,  to  submit  to  or  invoke  his  action,  supposing  him 
to  be  the  officer  he  assumed  to  be;  2.  Under  color  of  a  known  and 
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ralid  appointment  or  election,  bat  where  the  oflScer  had  failed  to  eaa* 
form  to  some  precedent  requirement  or  condition,  as  to  take  an  oath,, 
give  a  bond,  or  the  like;  3.  Under  color  of  a  known  election  or  ap* 
pointment,  void  because  the  officer  was  not  eligible,  or  because  thera 
was  a  want  of  power  in  the  electing  or  appointing  body,  or  by  reason  of 
some  defect  or  irregularity  in  its  exercise;  snch  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  public;  4.  Under  color  of  an 
election  or  appointment  by,  or  pursuant  to,  a  public  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such.      WalcoU  v.  Wells,  478. 

5.  De  Facto  Officers  Have  Authority  to  Prevent  Open  Violations  of 

Law  committed  in  their  presence  by  arresting  the  parties  guilty  of  such 
violations,  and  they  also  have  authority  to  summon  citizens  to  aid  them 
making  such  arrests.  Weather/ord  v.  State,  828. 
i,  De  Facto  Officers — Eights  of  Party  Summoned  to  Assist  in  Making 
Arrest. — A  citizen  summoned  by  a  known  de  facto  officer  to  assist  ia 
arresting  a  person  guilty  of  an  open  violation  of  law  in  their  presence, 
is  justified  in  obeying  the  summons  and  in  the  discharge  of  the  duty 
thus  imposed  upon  him,  does  not  act  at  his  own  peril  because  of  th» 
defective  deputation  or  nonrecord  of  the  officer's  right  or  title  to  his 
office.      Weather/ord  v.  State,  828. 

6.  Eligibility,  Meaning  of. — The  word  eligibility,  when  nsjd  in  regard 

to  the  qualifications  of  candidates  for  public  offices,  includes  capacity  to 
hold,  as  well  as  to  be  elected,  and  is  no  less  applicable  to  appointive  than 
to  elective  offices.  State  v.  Clarke,  517. 
6i.  Offices  Created  by  Unconstitutional  Law,  Persons  Filling  Arb^ 
Usurpers. — An  office  which  it  is  attempted  to  create  by  an  unconsti- 
tutional law  has  no  legal  existence,  and  is  without  any  validity.  Any^ 
person  who  undertakes  to  fill  such  a  pretended  office,  whether  by  ap- 
pointment or  otherwise,  is  a  usurper,  whose  acts  are.  absolutely  null  and 
void,  and  may  be  questioned  by  any  private  suitor,  in  any  kind  of  Mi 
action  or  proceeding.      Walcott  v.  Wells,  478. 

7.  Office,  Title  to.  When  Not  Collaterally  Impeachable. — Where  an 

office  has  been  legally  created,  and  the  illegality,  if  any,  of  the  incum- 
bent's  tenure  consists  merely  in  the  fact  that  his  appointment  was  an' 
attempt  to  fill  such  office  in  a  way  not  authorized  by  law,  he  will,  if  hia 
right  to  perform  the  duties  of  the  office  has  been  generally  acquiesced 
in  and  recognized  by  the  public,  be  deemed  a  de  facto  officer,  and  there- 
fore  his  title  cannot  be  indirectly  questioned  in  a  proceeding  to  obtain 
a  writ  of  prohibition  to  prevent  him  from  doing  an  official  act,  Walcott 
T.  Wellt,  478. 
See  Constitutions,  2;  Corporations,  21-25;  Homicide;  Judicial  Salkv 
1,  2;  Notaries  Public;  Prohibition,  4;  Statutes,  19;  Suretyship,  4- 

OPINIONS. 
See  Witnesses,  8, 

OPTIONS. 
Bee  Husband  akd  Wife,  5;  Vendor  akd  Pvbchasbi^  ]. 

ORDINANCES. 
See  Emihent  Domain,  8;  Mandamus,  1;  Municipal  Corporations,  4, 10-12.. 
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PARENT  AND  CHILD. 

L  RioHV  TO  Custody  or  Illeoitimatb  Child. — The  mother  has  the 
mperior  legal  right  to  the  custody  and  control  of  her  minor  illegitimate 
children,  and  can  transfer  such  custody  and  control  to  another.  This 
legal  right  in  the  mother  or  her  transferee  is  not  absolutely  beyond  the 
control  of  other  attendant  circumstances.     Marshall  v.  Reams,  118. 

%  Custody  or  Minors. — In  applications  for  the  custody  of  minor  children 
the  court  is  not  bound  to  deliver  the  child  to  the  claimant,  but  may,  if  the 
interest  of  tlie  child  demands  it,  leave.it  where  its  welfare  will  be  best 
promoted.     Marshall  v.  Reams,  118. 

t.  Custody  or  Minors — Elements  Controlling. — In  a  contested  appli- 
cation for  the  custody  of  a  minor  child  the  benefit  and  welfare 
of  the  child  are  most  to  be  regarded.  The  ties  of  nature  and  of 
Maociation,  the  character  of  the  applicant,  the  child's  age,  health,  and 
lex,  the  moral  or  immoral  surroundings  of  its  life,  the  benefits  of  educa- 
tion  and  development,  the  pecuniary  prospects,  as  well  as  many  other 
considerations,  should  influence  the  judicial  determination,  and  the 
choice  of  the  child  when  it  has  reached  the  age  of  intelligent  discretioa 
also  plays  an  important  part  as  between  rival  claimants  to  the  same  cns« 
tody.     Marshall  v.  Reams,  1 1 8. 

4.  Custody  or  Minor— Right  or  Child  to  Choose. — In  a  contested 
application  for  the  cnstody  of  a  minor  child,  such  child,  if  it  ha* 
reached  the  age  of  discretion,  may  often  be  allowed  to  make  it* 
own  choice,  though  the  person  chosen  is  not  the  one  whom  the  court 
would  voluntarily  appoint;  but  this  is  no  controlling  legal  right  of  the 
child.  Welfare  controls  choice,  and  the  choice  of  the  infant  cannot  be 
permitted  to  lead  it  into  improper  custody.  The  court  is  also  bound  to 
respect  the  rights  of  the  parent  or  guardian,  and  cannot  allow  these 
rights  to  be  overthrown  by  the  mere  wishes  of  the  child  when  such 
parent  or  guardian  is  a  proper  person  to  be  intrusted  with  the  child. 
Marshall  y.  Reams,  118. 

§,  Custody  or  Minor — Right  or  Child  to  Choosb. — In  a  contested 
application  for  the  custody  of  a  minor  child  the  wishes  of  the  child 
of  snfiicient  capacity  to  choose  for  itself  should  be  given  special  con- 
■ideration  when  its  parents  have  for  a  long  time  voluntarily  allowed 
it  to  live  in  the  family  of  another,  and  no  coercive  order  will  be  made 
in  such  case  to  enforce  the  mere  legal  right  of  the  parent  to  the  custody 
as  against  the  manifest  inclination  and  reasonable  choice  of  the  child  to 
remain  where  it  is.     Marshall  v.  Reams,  118. 

%,  Custody  or  Minors. — Age  or  Discretion  or  Child  to  Choosb  the 
custody  to  which  it  should  be  committed  is  not  fixed,but  mental  capac- 
ity is  the  test,  and  when  the  minor  shows  sufficient  capacity  mentally 
to  exercise  an  intelligent  choice,  and  no  objection  can  be  made  to  the 
person  chosen,  the  court  ordinarily  allows  such  choice  to  prevail,  regard- 
less of  the  age  of  the  child.     Marshall  v.  Reams,  118. 

7*  Custody  or  Minors— Elbments  ArFEcriNO  Right  to — Right  or  Child 
TO  Choose. — A  parent,  or  one  standing  tn  loco  parentis,  may  moder- 
ately chastise  for  correction  a  child  under  his  control  or  authority. 
If  such  child  bis  been  committed  by  its  parent  to  an  uncle  to  raise, 
and  he  has  inflicted  immoderate  and  cruel  punishment  to  such  an 
extent  as  to  alienate  its  affections  and  to  cause  it  to  desire  a  libera- 
tion from  his  control,  the  court  should  not,  on  habeas  corpus,  restore 
the  child  to  the  uncle  when  it  appears  that  the  child  has  reached 


984  Index. 

an  age  of  intelligent  discretion,  and  has  deliberately  chosen  to  remaia 
with  a  stranger  against  whom  no  objection  can  be  made,  and  who  ha< 
obligated  himself  to  provide  for  the  child  in  a  manner  more  favorabl* 
than  would  be  its  condition  with  its  uncle.     Marshall  v.  Seanis,  118. 
See  EviDBNCE,  10;  Incest,  5,  6. 

PAROL. 
See  EviDEKCB,  7,  8;  Judombnts,  II;  Tbusts,  5. 

PARTIES. 
See  Co&f  ORATIONS,  5;  Judqmsnts,  9,  10. 

PARTITION. 

1.  Administrators  have  no  authority  to  institute  or  maintain  proceeding* 

for  the  partition  of  land  in  which   their  intestates  were   interested. 
Terrell  v.  WeymmUh,  94. 

2.  Whbn  Void  at  to  Minors. — Proceedings  to  partition  land  in  which 

minors  are  interested  are  void  as  to  them  unless  they  are  made  partiea 
thereto  and  personally  served  with  process.     Terrell  v.  Weymoi^  94. 
See  Estoppel,  3. 

PARTNERSHIP. 

I.  Partneb  as  General  Agent  of  the  Firm.— Each  partner  is  the  gen* 
eral  agent  of  his  copartners  as  to  the  firm  business,  and  the  members 
of  the  firm  are  considered  as  sanctioning  the  contract  which  they 
sngly  enter  into.     Edwards  v.  Dillon,  199. 

t.  Power  of  Partner"  to  Sell  and  Warrant. — When  each  partner  in  a 
firm  dealing  in  stallions  has  power  to  sell,  he  also  has  the  further 
power  to  warrant  the  quality  of  the  horse  sold  as  to  its  fitness  for  the 
purpose  for  which  it  is  sold.     Edwards  v.  Dillon,  199. 

1,  Power  of  Partner  to  Bind  Firm  by  Contract  Under  Seal. — If 
one  partner  executes  an  instrument  under  seal  in  the  name  of  the 
firm,  it  is  binding  upon  the  firm  when  an  express  or  implied  authority 
or  confirmation  can  be  justly  established,  though  not  under  seal, 
wheth  jr  it  be  verbal  or  in  writing,  or  circumstantial.  The  prior  assent 
or  subsequent  ratification  may  not  only  be  by  parol,  but  may  be  implied 
from  declarations  or  from  acts  and  circumstances,  or  from  other  evidence 
tending  to  show  assent  or  ratification.     Edwards  v.  Dillon,  199. 

4.  Contract  Under  Seal  as  Evidence.— In  the  simple  transfer  of 
personal  property,  the  addition  of  a  seal  to  the  writing  neither  adds 
to,  nor  detracts  from,  the  eflfect  of  the  transfer,  and  if  the  writing 
is  signed  and  sealed  in  the  firm  name  by  one  partner,  it  is  not  thereby 
rendered  inadmissible  in  evidence  against  the  other  partners.  Edwards 
y.  Dillon,  199. 

6.  Contracts— When  Seal  May  Be  Disregarded. — If  an  instrument 
executed  by  one  partner  in  the  firm  name  under  seal  is  valid  without  a 
seal,  and  within  the  scope  of  the  partnership  business,  and  within  the 
powers  belonging  to  each  partner,  the  seal  may  be  disregarded,  and 
the  instrument  ratified  as  a  simple  contract  of  the  firm.  Edwards  r. 
Dillon,  199. 

t.  Contracts  by  Partner  Under  Seal — When  Seal  May  Be  Disre. 
OARDKD. — When  the  covenants  or  obligations  in  a  bill  of  sale  of  per* 


Index*  985 

«onalty,  as  well  as  the  transfer  of  the  property  itself,  are  within  the 
ordinary  scope  of  the  partnership  business,  and  within  the  powers 
of  each  individaal  partner,  the  nonexecatin^  partners  are  not  re* 
lieved  from  liability  upon  such  obligations  by  the  mere  fact  that  tb« 
partner  signing  the  firm  name  affixes  a  seal.  Edwards  v.  Dillon,  199. 
See  Neootiablb  Instruments,  2;  Witnesses,  i. 

POSSESSION. 
Sea  Adversk  Possession;  Corporations,  21;  Girrs,  8. 

PATENTS. 

1.  CoNSTBUOTioN  01  CoNTBAOT  LICENSING  THE  UsE  OT.— By  a  contract 
in  which  the  defendant  agreed  to  manufacture  and  use  an  invention 
ftnd  attach  it  whenever  it  would  be  practicable  to  all  the  various 
machines  manufactured  and  sold  by  it  and  to  pay  plaintiff  a  royalty 
on  each  machine  manufactured  and  sold  and  having  such  invention  at> 
tached,  and  stipulating  that  the  plaintiff  would  neither  use,  nor  license 
others  to  use,  his  invention,  the  parties  established  the  relation  between 
themselves  of  licensor  and  licensee  of  the  patented  invention.  Plain* 
tiff's  canse  of  action  to  recover  compensation  is  not  entire  so  that  one 
judgment  in  his  favor  exhausts  his  whole  right  of  action,  but  is  in  the 
nature  of  a  demand  for  royalties,  dependent  upon  the  number  of 
machines  manufactured  to  which  his  invention  was  applied.  Skinner  v. 
Wood  Mowing  etc.  Machine  Co.,  540. 

%,  A  Licensee  of  a  Patent  Right  May  Changs  His  Position  by  renoun- 
cing his  rights  and  declaring  his  intention  to  manufacture  in  hostility 
to,  and  in  defiance  of,  the  patent  on  the  ground  that  it  is  a  nuHity. 
To  do  so  he  must  fully  announce  his  position  and  put  himself  in  the 
clear  and  unmistakable  attitude  of  an  infringer  having  no  defense  except 
the  invalidity  of  the  patent.  Skinner  v.  Wood  Mowing  etc.  Machine 
Co.,  540. 

S.  A  Licensor  Is  Entitled  to  Assume  that  his  licensee  remains  such  until 
the  latter  by  a  clear,  definite,  and  unequivocal  notice  emanating  from 
lawful  and  competent  authority,  throws  off  the  protection  of  the 
license  and  stands  admittedly  an  infringer  of  the  patent,  if  it  is  valid. 
Skinner  v.  Wood  Monoing  etc.  Machine  Co.,  540. 

4.  A  Corporation  Licensed  to  MANUFACruRB  Articles  and  Use  a  pat- 

ented invention  does  not  renounce  its  rights  nor  relieve  itself  from  lia- 
bility as  a  licensee  by  its  auditing  board  refusing  to  pay  royalties  on 
the  ground  that  the  patent  is  invalid.  Skinner  v.  Wood  Mowing  etc  Ma- 
chine Co.,  540. 

See  Taxes,  I. 

PAYMENT. 
1.  Payment,  What  Amounts  to. — The  law  requires  payment  in  money, 
and  nothing  else  answers  the  purpose,  unless  accepted  by  the  creditor 
or  bis  agent,  duly  authorized.     State  Bank  v.  Byrne,  332. 

5.  What    Is    Not. — The  transfer  of  property  by  a  debtor  to  his  cred- 

itor cannot  be  regarded  as  in  payment  of  the  debt,  or  any  portion 
of  it,  when  there  is  no  express  agreement  that  it  shall  be  accepted  in 
payment,  or  fixing  its  value,  nor  can  the  intention  on  the  part  of  the 
debtor  that  the  property  shall  be  accepted  in  payment  of  his  debt  oper- 
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ate  to  discharge  it,  if  his  purpose  was  neTther  assented  to,  nor  known 
by,  the  creditor.  Borland  v.  Nevada  Bank,  32. 
Si  Payment  of  Draft,  What  Does  Not  Amount  to.— The  fact  that  it 
is  the  understanding  between  a  bank  and  a  depositor  that  drafts  upon 
the  latter,  whioh  the  bank  receives  for  collection,  are,  when  accepted 
and  passed  it  back  to  the  bank,  to  be  treated  as  checks  and  charged 
against  his  account,  cannot,  as  against  the  drawer  of  an  instrument  so 
accepted  and  redelivered,  operate  as  payment  thereof.  State  Bank  v. 
Byrne,  332. 

See  Negotiable  Instruments. 

PEDDLERS. 
A  Pkddleb  Is  an  Itinerant  Vendor  of  Goods  who  sells  and  delivers  the 
identical  goods  he  carries  with  him.     One  who  sells  by  sample,  taking 
orders  for  goods  to  be  thereafter  delivered,  and  to  be  paid  for  wholly  or 
in  part  upon  subsequent  delivery,  is  not  a  peddler.     State  T.  Lee,  649. 

PERJURY. 
See  Trial,  4. 

PERSONAL  PROPERTY. 
AooBssiON. — Where  the  Principal  Materials  Necessary  to  thk  Mantj. 
facturb  of  articles  are  furnished  by  one  party,  and  another  is  to 
furnish  other  materials  and  to  perform  labor  so  as  to  complete  the  manu- 
factured articles,  the  materials  added  by  the  latter  become  by  accessioa 
the  property  of  the  former,  to  whom  the  whole  of  the  manufactured  ar- 
ticles belong,  though  he  refuses  to  receive  them  because  they  are  not 
manufactured  in  the  manner  exacted  by  the  contract  between  the  par- 
ties.    Mack  V.  Snell,  534. 

See  Partnership,  4. 

• 

PHYSICIANS  AND  SURGEONS. 
See  Statutes,  15-17. 

PLEADING. 

Yabiamok,  How  Presented  as  Question  of  Law.— To  present  the 
question  of  variance  as  one  of  law,  the  evidence  should  be  objected 
to  on  that  ground  at  the  time  it  is  offered,  or  when  the  variance  be- 
comes apparent,  counsel  should  move  to  exclude  the  evidence,  or  in  some 
other  appropriate  way  the  question  should  be  so  raised  that  the  trial 
judge  can  pass  upon  it;  and  to  properly  raise  the  question  in  any  of 
these  modes  the  variance  should  be  distinctly  pointed  out,  so  as  to  enable 
the  trial  judge  to  pass  upon  it  understandingly,  and  to  enable  the  plain- 
tiff, if  such  course  should  become  necessary,  to  obviate  the  objection  by 
an  amendment  to  the  declaration.     Libby  v.  Scherman,  191. 

Bf  CioRPORATioNS,  26;  Ejectment;  Fraud;  Judgments,  II;  LtBKL,  4,  6; 
Limitations  of  Actions,  1,  2;  NBaLiasNCB,  1;  Trial,  1;  Vkmook  amd^ 

FUBOHASBR,  4. 

POLICE  POWER. 
See  MtmioiPAL  Corporations^  10;  Statutbs,  14^  IflL 
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POLLUTION. 
See  Waters,  3. 

POSTNUPTIAL  SETTLEMENT. 
See  DowsB,  S. 

POWERS. 
PowxBB  DnrmiouisHSi)  From  Rights  or  Propbrtt. — A  power  of  disposl* 
tion  does  not  imply  ownership,  bat  is  a  mere  anthority  conferred  by 
the  instmment  creating  it.    Ducker  7.  Burnkamt  135. 
See  Estates,  II. 

PRACTICE. 
See  Affbal. 

PREFERENCES, 
Bm  AananoDiT  vob  th>  Benefit  or  CREDnoRs,  6;  Corforationi^  17t 

Trusts,  3,  4. 

PRESCRIPTION. 
Sec  EASBHENxeik  1;  Ejectmbiit. 

PRESENTMENT. 
Sac  Nbgotiablb  Instruments,  11-13. 

PRESUMPTIONS. 
Sec  Adybbsb  Possession,  1;  Appeal,  10;  Chattel  Mortoaobs;  Eyidbmo^ 
6;  Insubanob,  6;  Municipal  Corporations,  1;  Nbqotiablb  Ikbtbv- 
rnvTS^  10;  Railroads,  6;  Trusts,  6;  Wills,  L 

PRINCIPAL  AND  AGENT. 
See  AoENOT. 

PRIORITY. 
See  MORXOAQES,  2. 

PRIVILEGE. 
See  Witnesses,  I,  2. 

PRIVILEGED  COMMUNICATIONa 
See  Witnesses,  6. 

PROCESS. 

AxBNDMBNT  OT  SUMMONS. — If  a  sumroons  is  improperly  made  retnmabic  to 
the  court  in  term  time,  the  court  may  direct  that  it  be  amended  so  •■  t* 
make  it  returnable  before  the  clerk  on  a  day  certain.  Stmnumt  ▼.  Nor* 
folk  etc  Steamboat  Co.,  614. 

Bcc  Jpsombkts,  4;  JuRisDicmoN,  2;  Marriaqb  ahd  Divorob^  Ij  Mobt- 

GAGES,  6. 
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PROHIBITION. 

1.  Natdrb  07  THB  Wrtt  GENERALLY. — A  Writ  of  prohibition  shonld  not 

be  granted  except  in  cases  of  nsarpation  or  abuse  of  power,  and  not  then 
unless  the  other  remedies  provided  by  law  are  inadequate  to  afford  fall 
reUet      WalcoU  v.  Welis,  478. 

2.  Whsk  ths  Wbit  Does  Not  Lie. — Errors  of  an  inferior  coart  in  the  ez< 

ercise  of  its  admitted  jurisdiction,  as  in  dismissing  a  ease,  or  deciding 
that  it  has  been  transferred  to  a  federal  court,  are  properly  reviewable 
on  appeal  and  do  not  justify  a  resort  to  the  extraordinary  remedy  of 
prohibition.     Walcott  v.  Wells,  478. 

S.  QirxsTioMS  Not  Reviewable  in  Pkoceedings  to  Obtain  Writ  oi. — 
The  question  whether  a  case  has  been  transferred  from  a  state  to  a 
federal  court  can  be  finally  determined  only  in  the  latter  court,  and 
therefore  cannot  be  raised  in  proceedings  to  obtain  from  the  supreme 
oonrt  of  the  state  a  writ  of  prohibition  to  restrain  the  trial  of  the  case 
in  the  state  court,  from  which  it  is  alleged  to  have  been  transferred. 
Walcott  V.  WelU,  478. 

i,  TiTU  TO  Office  Not  Triable  in  Progbedinqs  to  Obtain  Writ  or. 
The  validity  of  the  acts  of  an  officer  de  facto  cannot  be  questioned  by  an 
application  for  a  writ  of  prohibition  to  restrain  those  acts,  but  only  by 
%  direct  proceeding  in  quo  toarratUo  to  determine  his  right  to  hold  the 
office.     WaleoU  v.  Wells,  478. 

See  Officers,  7. 

PROMISSORY  NOTES. 
See  Nbqotiabue  Instruments;  Vendor  and  PuRCHAaKB.  2, 

PROMOTERS. 
See  Corporations,  1,  2,  5. 

PROOFS  OF  LOSS. 
See  Insurance,  6,  7,  12. 

PROSECUTING  ATTORNEYS, 
See  Appeal,  13;  Indictment,  1,  5. 

PROTEST. 
See  Negotiable  Instruments,  9,  10. 

PUBLICATION. 
See  Contempt,  3;  Jurisdiction,  3. 

PUBLIC  POLICY. 
Bee  AanoNMura  roB  the  Benefit  of  Creditors,  1;  Real  Pkopskit,  % 

Wagers,  1. 

PUBLIC  WRITINGS. 
See  Evidence,  12-14. 

PUNISHMENT. 
See  Imprisonment;  Statutes,  6-8. 
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•   QUO  WARRANTO. 
See  Pbouibitioit,  4. 

RAILROADS. 

1.  GoUHON  Careiers— Liability  or,  Whkn  Terbonatis.  — The  liability  of 
a  railroad  company,  as  a  commoa  carrier  of  freight,  ceases  upon  the  an* 
loading  of  the  goods  from  the  car  at  the  place  of  destination,  and  plao* 
ing  them  in  a  safe  and  secure  warehouse;  or,  if  the  carrier  is  not  required 
or  expected,  in  the  usual  course  of  business,  to  remove  the  freight  from 
the  car,  then  by  delivering  the  car  in  a  safe  and  convenient  position  for 
unloading,  at  the  elevator,  warehouse,  or  other  place  designated  by  the 
contract,  or  required  in  the  usual  course  of  business;  or  if  no  place  of 
delivery  is  thus  designated  or  required,  then  on  its  sidetrack  in  the 
lunal  and  customary  place  for  unloading  by  consignees.  Oregg  v.  IUinoi$ 
CenL  B.  R.  Co.,  238. 

S.  Oarrikrs,  Liability  of,  Attkb  Delivery  Is  Complete. — A  railroad  com- 
pany is  not  liable  for  the  value  of  goods  destroyed  by  fire  while  lying  ia 
one  of  its  cars,  if  those  goods  have  been  completely  delivered,  and  ar» 
merely  suffered  to  remain  in  the  car  for  the  convenience  of  the  consignee. 
Whitney  Mfg.  Co.  v.  Richmond  etc  R.  R.  Co.,  767. 

Ik  Carriers — Delivery,  Evidence  Incompetent  to  Show  Completion  or. 
In  an  action  by  a  consignee  to  recover  the  value  of  goods  burnt  in  one  of 
the  defendant's  cars,  while  it  was  lying  on  a  siding,  constructed  solely 
for  the  use  of  the  plaintiflT,  testimony  as  to  the  manner  in  which  the  de> 
fendant  has  been  accustomed  to  deliver  goods  to  consignees  at  a  publio 
siding  is  incompetent  in  regard  to  the  question  whether  the  delivery  to 
the  plaintiff  was  complete.  W/iitney  Mfg.  Co.  v.  Richmond  etc  R.  R.  Co., 
767. 

4.  Common  Carriers — Liability  for  Failure  to  Give  Notice  of  Non- 
BIMOVAL  OF  Freight. — When  the  owner  of  goods  ships  them  by  rail 
to  himself,  with  directions  to  the  carrier  to  notify  the  owner's  agent  of 
their  arrival  only,  the  failure  of  the  carrier  to  notify  such  owner  of  the 
failure  of  his  agent  to  remove  or  care  for  the  goods  after  notice  of  their 
arrival  does  not  render  the  carrier  liable  for  their  loss  unless  such  fail, 
nre  on  its  part  has  operated  to  the  injury  of  the  owner.  Oi-egg  v.  Illinois 
Cent.  R.  R.  Co.,  238. 

i.  Common  Carriers — Flack  of  Delivery  to  Terhimatb  Liability  as 
Carkier. — If  the  consignee  fails  to  designate  a  place  of  delivery  for 
freight  carried  by  rail,  the  contract  of  carriage  should  determine  when 
the  cars,  in  proper  and  safe  condition,  are  placed  at  the  usual  and  ordi* 
nary  place  of  keeping  or  storing  cars  containing  like  freight,  upon  the 
railroad  company's  tracks,  and  where  they  can  be  safely  and  con- 
veniently unloaded.  In  such  case  the  question  to  be  determined  is 
whether  or  not  anything  remains  to  be  done  by  the  carrier  in  comple- 
tion of  its  contract  to  carry  safely  and  deliver  the  goods  at  the  place  of 
destination,  and,  if  there  is,  its  liability  as  a  carrier  continues;  if  not, 
and  the  goods  remain  in  possession  of  the  carrier,  its  liability  in  respect 
thereto,  when  not  varied  by  contract  or  usage,  is  as  a  warehouseman 
only.     Oregg  v.  Illinois  Cent.  R.  R.  Co.,  238, 

ft  Common  Carkiers — Presumption  as  to  Place  of  Delivery. — Upon  the 
arrival  of  freight  at  its  destination,  there  being  no  designated  warehouse 
or  place  of  delivery,  and  it  not  being  shown  that  in  the  usual  course  of 
business  the  carrier  ia  bound  to  deliver  at  any  particular  place,  it  is  to 
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be  presnme^  that  tbe  consignee  is  to  receive  the  goods  on  the  tnek 
when  they  are  transported  by  a  railroad  company.  Oregg  r.  lUittoU 
CenL  R.  R.  Co.,  238. 

7.  Carriers— Ck>MNECi'iNO  Railroad  Companies,  Liabilitt  of,  to  Tickst 
Holders. — A  railroad  company  is  not  liable  in  contract  to  a  passenger 
traveling  on  a  ticket  issued  by  the  agent  of  a  connecting  line,  unless  it 
ii  shown  that  the  two  companies  are  joint  contractors,  or  that  the  com* 
pany  issuing  the  ticket  had  authority  to  bind  the  connecting  company 
in  respect  to  transportation  over  its  line.  Matthews  v.  Charleston  etc 
Ry.  Co.,  773. 

t.  Cabribrs — Coupoif  Tickets— Transfbrabilitt — EjEcrnoir  of  Holdxb 
Damages. — A  coupon  railroad  ticket  over  several  connecting  lines  of 
railroad,  issued  without  limitations  or  restrictions  as  to  ownership  it 
transferable  after  being  partly  used,  though  issued  and  sold  at  a  reduced 
rate,  and  entitles  the  holder  to  ride  thereon  and  to  recover  damages  for 
expulsion  from  the  train  when  he  presents  such  ticket  in  payment  of 
his  fare.     Nichols  v.  SotUhern  Pae.  R.  R.  Co.,  664. 

9.  Carriers — Coupon  Tickets — Contindods  Passage. — The  purchaser  or 

holder  of  a  coupon  railroad  ticket  over  connecting  lines  is  not  bound  to 
make  a  continuous  trip  from  the  starting  point  of  destination  nnleu 
there  is  a  stipulation  upon  the  ticket  to  that  effect.  He  is  entitled  to 
■top-over  privileges  at  the  end  of  each  line,  but  when  he  has  started 
over  any  of  the  connecting  lines  he  is  bound  to  continue  to  the  point  on 
that  line  named  in  his  colipon.    Nichols  v.  Southern  Pac.  R.  R.  Co.,  664. 

10.  A  Rbgdlation  Requirino  the  Proddci'ion  or  Ticket  as  evidence  of 
the  right  to  ride  is  reasonable,  and  one  with  which  the  traveling  pnblio 
is  assumed  to  be  familiar.      Van  Dtisan  v.  Orand  Trunk  Ry.,  354. 

11.  Carriers — Evidence. — Declarations  op  a  Railroad  Ticket  In* 
8PE0T0R,  on  examining  a  ticket,  that  he  rejected  it  solely  on  the  ground 
that  it  was  presented  by  a  person  other  than  the  original  purchaser,  are 
admissible  against  the  railroad  company  to  show  that  the  ticket  waa 
genuine  and  authorized  when  originally  issued  and  sold.  Nicltols  r. 
Southern  Pac  R.  R.  Co.,  664. 

ISL  Evidence — Interest  as  Affecting  Admissibility  of. — A  statement 
made  by  a  conductor  on  a  railroad  train  at  the  time  of  taking  a  pas* 
senger's  ticket  that  the  train  does  not  stop  at  the  passenger's  destina* 
tion,  and  that  he  will  have  to  get  off  at  another  station,  is  a  mere 
declaration  by  the  company's  agent  in  its  interest,  and  is  not  admissi* 
ble  as  evidence  of  the  fact  stated.     Sira  v.  Wabash  etc.  R.  R.  Co.,  386. 

IS.  Expulsion  of  Passenger — Burden  of  Proof. — In  an  action  against 
a  railroad  company  by  a  passenger  to  recover  damages  for  being  ejected 
from  the  train  before  reaching  the  station  to  which  the  company  has 
contracted  to  carry  him,  proof  that  the  train  habitually  stopped  at  such 
station  when  it  was  the  destination  of  a  passenger  on  board  is  sufficient 
proof  of  a  rule  requiring  it  to  do  so,  and  puts  the  burden  of  proof  on 
the  company  to  show  that  such  stops  are  exceptional,  and  made  under 
special  instructions.     Sira  v.  Wabash  R.  R.  Co. ,  386. 

Mk  Expulsion  of  Passenger  fob  NoNPRODuerioN  of  Ticket — Measurb 
of  Damages. — When  the  conductor  of  a  train,  in  taking  up  one  of  the 
coupons  of  a  return  ticket,  neglects  to  give  the  holder  a  check  which, 
by  the  regulations  of  the  company,  is  made  the  sole  evidence  of  his  right 
to  continue  his  journey  beyond  a  junction  station,  at  which  be  is  to 
change  oars,  and,  upon  the  failure  of  the  passenger  to  produce  a  check 
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after  sach  change  of  cars,  tbe  second  conductor  insists' on  his  paying  hit 
fare,  and  in  consequence  of  hu  refusal  to  do  so,  ejects  him  from  the  train 
without  unnecessary  force,  he  cannot  recover  more  than  the  value  of  the 
ticket  of  which  he  has  been  wrongfully  deprived  by  the  mistake  of  the 
first  conductor,  the  evidence  showing  that  he  had  sufficient  money  to 
pay  his  fare,  and  actually  proceeded  to  his  destination  by  a  later  traia 
on  the  same  day.  Van  Duaan  v.  Gfrand  Trunk  Ry.,  354. 
16.  Rape— Expulsion  Feom  Thain  as  Proximatb  Causk  of. — If  a  young 
lady  is  wrongfully  put  off  a  railroad  train  before  reaching  her  destina- 
tion, and  a  rape  is  afterwards  committed  on  her  by  a  passenger  who 
leaves  the  train  where  she  is  put  off,  the  rape  is  not  the  direct  and 
immediate  consequence  of  the  wrongful  act  of  expelling  her  when  it 
appears  that  the  station  at  which  she  is  put  off  is  not  an  inappropriate 
or  unsafe  place  for  a  young  and  inexperienced  female  passenger  travel- 
ing  alone  to  remain  until  the  arrival  of  a  train  to  carry  her  to  her  des- 
tination, and  that  the  conductor  who  allowed  the  passenger  committing 
the  rape  to  take  such  female  passenger  from  the  train  had  no  reason  at 
the  time  to  believe  or  suspicion  that  she  would  be  assaulted  or  even 
insulted.     8ira  v.  Wabmh  etc  R.  R.  Co.,  386. 

16.  DuTT  TO  Frotsct  Passengers— Liabtlitt  for  Breach  of  Such 
Duty. — While  it  is  the  duty  of  a  railroad  company  to  preserve  order 
on  its  trains  and  to  protect  its  passengers,  especially  females,  from 
insults  and  assaults  from  fellow-passengers,  and  from  annoyances  and 
injuries  by  disorderly  persons,  yet  to  render  the  company  liable  in  darn* 
ages  for  a  breach  of  such  duty  it  is  necessary  to  bring  home  to  the  con- 
ductor in  charge  of  the  train  knowledge,  or  opportunity  to  know,  that 
the  injury  was  threatened,  and  to  show  that  by  his  prompt  intervention 
he  could  have  prevented  or  mitigated  it.  Sira  v.  WaJiash  etc  R.  R.  Co., 
386. 

17.  Right  to  Regulate  Stops. — A  railroad  company  has  the  ris^htt  in  the 
absence  of  statutory  requirements,  to  determine  for  itself  what  trains 
shall  stop  at  particular  way  stations.  The  traveling  public  is  bound 
to  accommodate  itself  to  such  regulations  as  may  have  been  adopted. 
Sira  V.  Wabash  etc.  R.  R.  Co.,  386. 

Ub  Refusal  to  Stop  Train  at  Station,  When  Not  Actionable. — ^The 
refusal  of  a  conductor  to  stop  a  train  at  a  flag  station,  for  the  purpose  of 
enabling  a  passenger  holding  a  ticket  for  a  point  beyond  to  alight,  is  not 
an  actionable  breach  of  contract,  unless  it  is  the  custom  of  the  company 
to  accommodate  passengers  in  ttiat  manner.  The  mere  fact  that  the 
ticket  holder  has,  on  previous  occasions,  been  allowed  to  alight  at  the 
flag  station  does  not  render  the  company  liable  in  such  a  case.  Mat' 
thewa  v.  Charleston  etc  Ry,  Co.,  773. 

19.  Liability  fob  Not  Disokaboiko  Passenger  at  Destination.— If  a 
railroad  company  contracts  to  carry  a  passenger  to  a  particular  station, 
and  the  train  on  which  passage  is  taken  is  one  which  is  required  under 
the  regulations  of  the  company  to  receive  and  discharge  passengers  at 
such  station,  the  company  coiinnits  an  actionable  wrong  in  requiring 
such  passenger  to  leave  the  train  before  arriving  at  the  station  named. 
Sira  V.  Wabash  etc  R.  R.  Co.,  386. 

20  A  Railway  Corporation  Cannot  Be  Exempted  From  Liability  fob 
Damages  to  Private  Property  arising  from  executing  its  work  in  the 
mode  authorized  by  the  legislature.  The  powers  granted  to  such  cor- 
porations are  to  be  construed  as  privileges  conferred  upon  the  under- 
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standing  that  they  are  to  be  exercised  in  strict  conformity  to  privmt* 
rights,  and  under  the  same  responsibility  as  though  the  acts  done  io 
the  execution  of  sncb  powers  were  done  by  an  iudividuaL  Booth  r. 
Rome  etc  R.  R.  Co.,  552. 

11«  Liability  roR  Destbuction  of  Profertt  by  Fiuk.— In  the  absence  of 
any  testimony  going  to  show  that  a  fire  by  which  the  plaintiff's  goods 
were  destroyed,  while  in  a  railway  car  upon  a  siding,  was  started  by 
sparks  from  one  of  the  defendant's  locomotives,  it  is  not  error  to  refuse 
to  submit  to  the  jury  the  question  of  the  company's  liability  under  a 
statute  relating  to  fires  originating  in  this  manner.  WIdtney  Mfg.  Co, 
T.  Richmond  etc.  R.  R.  Co.,  767. 

12.  Railroad  Company,  When  Not  Liable  for  Injuries  Cacsed  by  FoL' 
LOWiNQ  Advice  of  Servant. — No  recovery  can  be  had  against  a  raU« 
road  company  where  one  of  its  servants  took  a  child  with  him  upon  ^ 
gravel  train,  of  which  he  was  in  charge,  to  a  place  where  a  siding  was 
in  course  of  construction;  and  later  in  the  day,  while  they  were  sitting 
near  the  track  watching  the  laborers,  the  child  expressed  a  wish  to  go 
home,  and  the  servant  told  him  to  get  on  a  freight  train  which  hap> 
pened  to  be  approaching,  and  the  child  thereupon  mounted  a  pile  of 
gravel  by  the  side  of  the  track,  and  when  the  caboose  of  the  freight 
train  came  abreast  of  him,  reached  out  to  take  hold  of  it,  the  gravel 
slipped  from  under  his  feet  while  he  was  so  reaching  out,  and  he  wa» 
consequently  thrown  between  the  wheels  and  seriously  injured.  KecU» 
"*  kig  V.  Michigan  Cent.  R.  R.  Co.,  328. 

S8.  Railroad  Companies,  Duty  of,  to  Furnish  Safe  Appliances  fur  Em- 
ployees.— A  railr*ad  company  is  required  to  provide  reasonably  safe 
appliances,  and  keep  them  in  repair,  and  provide  a  reasonably  safo 
place  for  the  employee,  so  as  not  to  expose  him  to  unnecessary  danger, 
bat  it  is  not  within  the  province  of  courts  or  juries  to  prescribe  the  man* 
per  of  using  its  tracks,  or  the  character  of  its  appliances,  by  verdicts  and 
judgments  which  disregard  its  right  to  conduct  its  business  in  the  man* 
ner  usual  with  well-managed  roads,  and  as  good  railroading  demands. 
^Ragony.  Toledo  etc.  Ry.  Co.,  336. 

wL  Duty  to  Furnish  Safe  Place  to  Work,  Limits  of.— The  dnty  of 
a  railroad  company  to  furnish  its  servants  with  a  reasonably  safe  place 
to  work  cannot  be  extended  so  as  to  make  it  liable  for  injuries  which 
tk  brakeman  receives  through  the  negligence  of  a  car  inspector,  in  not 
"observing  that  a  car  is  improperly  loaded  when  it  is  to  be  put  into  a 
train  for  transportation.     Dewey  v.  Detroit  etc.  Ry,  Co.,  348. 

IB.  Cars  Required  of  Servant  in  Uncoupling  a  Car. — A  railroad 
company  has  a  right  to  expect  that  a  brakeman  will  not  step  between 
a  moving  car  and  engine  for  the  purpose  of  uncoupling  them,  without 
first  examining  the  character  of  the  roadbed,  and  if  he  is  injured  by  a  de* 
feet  in  the  track,  in  consequence  of  neglecting  this  precaution,  he  cannot 
recover  damages  from  his  employer.  ■   Ragon  ▼.  Toledo  etc.  Ry.  Co.,  336» 

96.  Servant's  Notice  of  Defect  in  Track,  Effect  of. — The  fact  that 
a  railroad  company  has  suffered  an  unfilled  space  to  remain  between  the 
ties  of  a  sidetrack  will  not  enable  a  brakeman  to  recover  damages  for  per- 
gonal injuries,  caused  by  stepping  into  the  hole  and  being  caught  by  %■ 
car  which  he  was  uncoupling  before  he  could  extricate  his  foot,  if  the 
oondition  of  the  track  at  the  time  of  the  accident  was  so  manifest,  that 
the  plaintiff  was,  or  ought  to  have  been  aware  that  the  defect  existed. 
Bagon  v.  Toledo  etc  Ry.  Co.,  336. 
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17.  NEaLiOENCB,  PucADiKQ  iw  AcTiOKS  FOR— Therb  Is  No  "Vabianc*  wher« 
the  declaration  in  an  action  by  a  railroad  employee  to  recover  damages 
for  personal  injaries  states  that  the  defendant  permitted  a  deep  hole  or 
rut  to  exist  in  the  track,  into  which  the  plaintiff  stepped,  and  the  evi- 
dence  tends  to  prove  that  there  were  several  holes.  This  is  not  a  case 
of  proving;  a  number  of  defects  as  a  ground  of  inference  that  another 
distinct  defect  existed,  but  it  amounts  to  showing  that  several  defects 
existed,  one  of  which  might  have  cansed  the  injury.  Bagon  ▼.  Toledo 
etc.  Ry.  Co.,  336. 

28.  Fkllow-Servants,  Who  Are. — A  brakeman  and  car  inspector,  whose 
duty  it  is  to  inspect  foreign  cars  received  at  a  junction  for  transportation 
on  the  company's  line,  and  to  see  that  they  are  properly  loaded  and  in 
good  condition,  are  fellow-servants.     Devoey  v.  Detroit  He,  Sy.  Co.,  348. 

S9l  Public  Streets,  Uses  to  Which  Mat  Be  Put. — The  owner  of  land  abut, 
ting  upon  a  public  street,  whether  he  owns  the  fee  of  the  street  or  not,  has 
the  right  to  have  the  street  used  for  proper  purposes  only,  and  because 
the  operation  of  a  steam  railway  therein  is  not  such  a  purpose,  may  re- 
cover for  snob  operation.  Whether  he  or  his  predecessors  in  interest 
dedicated  such  land  or  granted  it  for  street  purposes,  or  whether  it  waa 
acquired  for  such  purposes  by  proceedings  in  the  exercise  of  the  power 
of  eminent  domain,  is  not  materiaL  Wlute  r.  NorthvoesUrn  etc  Ry.  Co., 
639. 

50.  Public  Streets.— The  Use  oi  a  Steam  Railway  Upon  a  Public  Street 
is  a  perversion  of  the  street  from  its  original  and  proper  public  pur- 
poses.  An  abutting  owner  is  entitled  to  recover  damages  for  the  con* 
■truction  and  use  of  a  steam  railway  in  the  street,  though  it  is  licensed 
by  the  municipal  authorities.      White  v.  Northwestern  etc.  Ry.  Co.,  639. 

51.  Street  Railroads— Duties  Assumed  by  Grantee  or  Franchises  ov 
The  grantee  of  a  street  railroad  company  which,  under  its  deed,  takes 
the  road  and  all  of  the  property  and  franchises  of  the  grantor  as  he  holds 
them,  and  then  enters  upon  and  continues  the  operation  of  the  road, 
thereby  assumes  the  performance  of  all  public  duty  theretofore  resting 
on  the  grantor  of  furnishing  a  stated  car  service  as  provided  for  by  the 
ordinance  under  which  the  road  was  constructed.  City  of  Poltcin  Place 
r.  Topeka  Ry.  Co.,  312. 

See  Carriers;  Eminent  Domain,  1,  2;  Mandamus,  1;  Taxes,  Sb 

RAPE. 

1.  Crime  of,  When  Complete  Without  Aotual  Force.— To  constitute 
rape,  where  there  ia  no  actual  force  used,  the  woman  must  have  been 
unconscious,  or  unable  to  comprehend  fairly  the  nature  and  conseqnenoe 
of  the  sexual  act.     State  v.  Lung,  505. 

%  Attempt  to  Commit — Necessary  Elements  of  Crime. — To  render  a 
man  guilty  of  the  orime  of  an  attempt  to  commit  rape,  it  is  not  enough 
that  he  intended  to  use  the  force  necessary  to  accomplish  his  purpose, 
notwithstanding  the  woman's  resistance,  or  in  the  case  of  constructive 
force,  either  to  destroy  her  power  to  resist  him  by  the  administration  of 
liquors  or  drugs,  or  to  take  advantage  of  the  fact  that  she  was  already 
in  a  condition  in  which  either  the  mental  or  physical  ability  to  resist  is 
wanting;  he  must,  in  addition  to  this,  have  done  some  act  which,  in 
connection  with  this  intent,  constitutes  the  attempt.  Siate  v.  Lung, 
£05. 

AM.  8r.  Rxp.,  vou  XXX vn.— a 
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8.  Attkmtp  to  Commit— Adi^inistratiow  o»  Canthabidm. — Sexual 
iDterconrse  procured  by  administering  cantharidea  to  a  woman  does  not 
amount  to  rape,  where  no  actual  force  is  nsed.  Hence  proof  of  an  afe> 
tempt  to  administer  that  drug,  no  offer  or  endeavor  to  have  conneotioa 
with  the  woman,  by  force  or  othernrise,  being  in  evidence,  will  not  anp- 
port  an  indictment  for  an  attempt  to  commit  rape.     State  v.  Lung,  505. 

4.  DxoLAKATiONS    ov    Prosecutbis    AS    Res    Gesta. — In    cases  of    rap« 

anything  which  the  woman  said  or  did  of  the  res  gestae  o(  the  ravishment, 
is  admissible  as  original  evidence,  whether  she  testifies  or  not.  Aside 
from  and  beyond  this  it  is  competent  to  show  by  her  or  by  others,  or 
both,  that,  recently  after  the  alleged  rape  she  complained  of  it  to  suit- 
able  persons,  and  exhibited,  if  such  was  the  fact,  marks  of  violence 
and  other  like  indications,  as  confirmatory  of  her  testimony;  but  neither 
the  particulars  of  her  complaint  nor  the  identity  of  the  accused  can  be 
thus  given  as  original  or  independent  proof.     Castillo  v.  State,  794. 

5.  DscLABATioNS    or    Fbosecutbix   as   Res    Gesta. — In    a  prosecutioa 

for  rape,  voluntary  statements  made  by  the  prosecutrix  to  her  grand- 
mother a  very  few  moments  after  the  perpetration  of  the  crime,  and  to 
another  person  in  about  one-half  an  hour  thereafter,  and  while  she  was 
in  great  pain,  torn,  lacerated,  and  bleeding,  to  the  effect  that  the  man 
who  ravished  her  had  a  scar  on  his  face,  and  had  followed  her  with  a 
bucket  in  his  hand,  are  admissible  in  evidence  as  part  of  the  res  gestct, 
Castillo  V.  State,  794. 
•,  CoMviCTioN  voB  Lesseb  0f7ensks  IN  Fboseodtion  FOB. — An  infor* 
mation  for  rape  necessarily  embraces  the  offense  of  an  assault  with  in* 
tent  to  commit  rape  and  an  assault  and  battery,  and  it  is  therefore 
error  for  the  court  to  charge  the  jury  that  the  defendant  in  a  proseca* 
tion  for  rape  must  be  convicted  of  that  crime,  if  at  all.  The  jury,  in 
such  a  case,  should  be  told  what  constitutes  the  lesser  offenses,  and  in« 
structed  that  they  may  convict  the  defendant  on  either  of  them. 
Peopfe  V.  AhboU,  360. 

7.  Evidence    Admissible   to    Show    Relations    or    the    Defendant 

With  Pbosecctrix. — In  a  prosecuMon  for  rape  upon  a  girl  under  the 
age  of  fourteen  years,  evidence  that  the  defendant  had  had  intercourse 
with  her  prior  to  the  date  of  the  offense  charged  is  admissible,  not  for 
the  purpose  o^  making  it  more  probable  that  the  crime  was  committed, 
but  for  the  purpose  of  showing  the  relations  of  the  parties,  and  the  op- 
portunity offered  the  defendant  of  meeting  her.     People  v.  Abbott,  360. 

8.  Evidence  or   Intebcoubsb  With    Other    Men  to    Impeach  Credi* 

bilitt  op  Prosecutrix. — In  a  prosecution  for  rape  npon  a  girl  under 
the  age  of  fourteen  years,  evidence  that  at  other  times  prior  to  the  al- 
leged offense  she  had  had  sexual  intercourse  with  other  men  is  not  com- 
petent for  the  purpose  of  impeaching  her  credibility.  People  r,  AbboUt 
360. 

See  Railroads,  15;  Witnesses,  7. 

RATIFICATION. 
See  Partnbbship,  3;  Vendob  and  Pitbohasbb.  S. 

REAL  PROPERTY. 
I.  Growino  Grass  Pabtakes  or  the  Nature  or  Rbaltt.    It  doee  not 
go  to  the  executor  or  administrator,  bnt  follows  the  laud,  and  belongs 
to  the  heir  or  devisee.     Matter  of  Chamberlain,  568. 
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fL  Ihjitkt  Without  Rembdt. — ^There  are  many  cases  in  whicb  the  lawfnl  nse 
of  one's  property  caases  injnry  to  adjacent  property  for  which  there  is 
no  remedy,  because  no  right  of  the  adjacent  owner  is  invaded.  Booth 
V.  Rome  etc.  R.  R.  Co.,  552. 

8.  Thb  Test  of  the  Permissible  Use  of  One's  Own  Land  is  not  whether 
the  use  causes  injury  to  his  neighbor's  property,  or  that  the  injury  was 
the  natural  consequence,  or  that  the  act  was  in  the  nature  of  a  nuisance, 
bat  the  inquiry  is,  was  the  act  or  use  a  reasonable  exercise  of  the  do* 
minion  which  the  owner  of  property  has  by  virtue  of  his  ownership  over 
his  property,  having  regard  to  all  interests  affected,  his  own  and  those 
of  his  neighbors,  and  having  in  view  also  public  policy.  Booth  v.  Rome 
etc  R.  R.  Co.,  552. 

4.  If  One  Blasts  Rock  on  His  Premises  in  order  to  adapt  them  to  a  lawful 
nse,  the  mode  adopted  being  the  only  practicable  one,  and  the  work 
being  prosecuted  with  due  care  and  without  negligence,  any  injury  re> 
suiting  to  the  adjacent  premises  is  not  a  legal  wrong  for  which  an  actioa 
may  be  sustained.     Booth  v.  Rome  etc.  R.  R.  Co.,  552. 

C  The  Use  of  Explosives  in  Exoavatino  Land  is  not  at  the  peril  of  the 
person  using  them  so  as  to  impose  liability  for  injury  caused  thereby  to 
adjacent  property,  irrespective  of  negligence,  if  such  use  is  a  necessary 
and  usual  means  of  adapting  the  land  to  any  lawful  nse,  although  the 
means  used  may  endanger  the  house  of  a  neighbor,  provided  no  rock  or 
other  substance  is  cast  npon  his  premises.  Booth  v.  Rome  etc  R.  R.  Co., 
652. 

A.  Pbofebtt — ^Rioht  to  Build  Upon. — The  owner  of  real  estate  has  the 
right  to  erect  such  buildings  or  other  structures  thereon  as  he  may  please, 
and  may  put  the  premises  to  any  use  which  may  suit  his  pleasure,  pro- 
vided he  does  not,  in  so  doing,  imperil  others.  Crawford  v.  Topeka,  323. 

7.  If  One,  bt  Carelessness  in  Makino  an  Excavation  on  His  Land, 
Causes  Injury  to  an  Adjacent  Building,  though  the  owner  of  the 
house  has  no  easement  of  support,  he  is  liable.  The  law  exacts  from  a 
person  undertaking  to  do  even  a  lawful  act  on  his  own  premises,  which 
may  produce  injury  to  his  neighbor,  the  exercise  of  a  degree  of  care 
measured  by  the  danger,  to  prevent  or  mitigate  injury.  Booth  v.  Rome 
etc  R.  R.  Co.,  652, 

8l  Natural  Gas — Right  of  Owner  to  Drain  Gas-Well. — When  a  land- 
owner drills  a  gas-well  on  his  own  land  without  malice  or  negligence, 
and  in  a  lawful  manner  and  for  a  lawful  purpose,  he  cannot  be  re- 
strained by  injunction  from  draining  his  well,  and  permitting  the  gas  to 
escape  therefrom  and  go  to  waste,  when  the  only  injury  resulting  to 
adjoining  landholderb  and  gas-well  owners  is  a  depletion  in  the  supply 
of  gas  in  the  same  basin,  or  gas-bearing  sand-rock  in  which  the  landa 
of  all  of  the  parties  are  situated.  Hague  r.  Wheeler,  736. 
See  Damages,  5;  Vendor  and  Purchaser. 

RECALLING  JURY. 
See  Trial,  7-10. 

RECORD. 
See  DsKDS,  1,  2;  Etidenob,  6,  9,  12-14;  Idictmbnt.  8,  6;  JvDGirara;  %  11. 

RECOUPMENT. 
See  Landlord  and  Tenant,  IS. 
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REDEMPTION. 
See  CoBPOBATioNa,  21,  22. 

RE-ENTRY. 
See  Lamdlobd  and  TsNAiTBi 

REGULATIONS. 
See  Railroads,  10,  18,  19. 

REMAINDERa 
See  EsTATis,  2-9, 11;  Wilu^  H 

RENTS. 
8m  Ibaauu  Rnsr  sm  Ditatneb;  Landlobd  ass  Turing  1,  %  f-% 

11-16;  Sktotv. 

REPEAL. 
See  Statutes,  ft, 

RESCISSION. 
See  CoNTBAora,  8. 

RES  OESTiE. 
8m  Evidknob,  3;  HoMioiDs,  2;  Rap%  4,  ^ 

RESISTING  ARREST. 
See  HoMioiDB,  7-11. 

RES  JUDICATA. 
8m  AnmiX,  I,  4}  Foboiblb  Entbt  and  Dstainkb;  Jvsoian^  t-lL 

RESTITUTION. 
See  Landlobd  and  Tbnakt,  IS. 

REVOCATION. 
See  Municipal  CoRPOBATiona^  ?• 

RIPARIAN  RIGHTS. 
See  Damages,  2;  Watib& 

ROYALTIES. 
See  Oobpobations,  19;  Patents*  1, 4 

SALARY. 
See  CoBPOBATioNs,  15^  16b 

SALES. 

L  Whav  ComnnrnES. — A  sale  of  personal  property  b  a  tnnifer  •(  tte 
ftbeolate  or  general  property  in  a  thing  for  a  price  in  money,  acoom- 
panied  by  a  change  in  possession.     State  v.  Wingfield,  406. 

%  What  Are  iiai. — A  transfer  of  property  cannot  be  regarded  ae  a  sale 
thereof  when  no  purchase  price  has  been  agreed  npoo,  nor  hae  the  price 
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been  la  tmj  way  made  definite,  nor  has  any  agreement  bemi  entered 
into  from  which  the  price  can  be  ascertained.  Borland  r,  Nevada  Bank, 
32. 
Si  Dbuvkbt  to  CoioiON  Carbier  as  Passing  Titls. — If  gooda  are  delir> 
ered  to  a  common  carrier  for  transportation  to  the  purchaser  without 
any  condition,  sach  delivery  passes  the  title,  although  the  purchase 
money  is  afterwards  collected  by  the  vendor  or  agent  at  the  place  from 
which  the  goods  were  ordered.     State,  v.  Wingfield,  406. 

4.  DiLivsBT  TO  Caerieb,  When    Does  Not  Pass  Title. — When  goods 

are  delivered  by  the  vendor  to  a  common  carrier,  with  directions  not  to 
deliver  to  the  buyer  until  the  purchase  money  is  paid,  the  sale  is  not 
complete  until  such  condition  is  complied  with.    Staie  v.  WingfitJd,  406. 

fi.  Implibd  Warrantt. — A  dealer  contracting  to  sell  an  article  in  which 
he  deals,  to  be  applied  to  a  particular  purpose,  the  buyer  necessarily 
trusting  to  the  judgment  of  the  dealer,  impliedly  warrants  that  it  is  fit 
for  the  purpose  to  which  it  is  to  be  applied.     Edwarda  v.  DilloHt  199. 

flea  AaiNor,  1,  2;  Bailments;  Execution,  2,  3;  Intoxioatino  Liquobb; 
PsDDLBRS;  Vendor  and  Purchaser. 

SEAL. 
See  Partnership,  b-6. 

SEDUCTION. 

1.  EviDKNOB— Corroboration  of  Prosecutrix.— Corroborative  evidence  of 

seduction  need  not  be  direct  and  positive,  nor  such  evidence  as  is  suffi* 
dent  to  convict  independent  of  that  of  the  prosecutrix,  but  simply  such 
facts  or  circumstances  as  tend  to  support  her  testimony,  and  shall  sat- 
isfy the  jury  that  she  is  worthy  of  credit.      Wi'ight  v.  State,  822. 

2.  OfTBR  TO  Marrt  as  Dkfgnse. — Up  to  the  moment  of  conviction  the  de. 

fendant  may  make  an  offer  in  good  faith  to  marry  the  prosecutrix.  If 
such  offer  is  declined  by  her,  he  is  entitled  to  a  dismissal  of  the  charge  un* 
der  a  statute  which  provides  that  if  the  parties  marry  each  other  at 
any  time  before  the  conviction  of  defendant,  or  if  he  in  good  faith  offers 
to  marry  the  female  seduced,  no  prosecution  shall  take  place,  or  if  begun 
shall  be  dismissed.      Wright  v.  State,  822. 

5.  OrwKB  or  Marriage. — 'J'hb  Good  FArrn  of  a  defendant  on  trial  for 

seduction,  who  in  open  court  offers  to  marry  the  prosecutrix  then 
and  there,  the  presiding  judge  to  perform  the  ceremony,  and  pro> 
duces  a  license  authorizing  the  marciage,  cannot  be  questioned  by  evi. 
dence  that  he  had  declared  that  he  would  not  live  with  her  if  married 
to  her.  In  such  caise  the  only  test  which  can  be  made  of  his  good  faith 
is  for  the  court  to  proceed  to  marry  the  parties,  and  if  the  prosecutrix 
persistently  refuses  to  marry  him,  it  is  the  duty  of  the  court  to  dismiss 
the  charge  against  him.      fVright  v.  State,  822. 

4.  Marriage  Followed  by  Desertion. — In  cases  of  seduction  the  mar- 
riage of  the  parties  during  the  trial  of  an  indictment  therefor,  though 
followed  by  desertion  on  the  part  of  the  husband,  is  a  defense  to  the  in. 
dictment,  as  is  also  a  boTia  fide  offer  of  marriage  by  the  party  indicted. 
WH^  T.  State,  822. 

4.  Uhohastitt  ab  Defense. — A  promise  to  marry  and  carnal  knowledge 
of  a  woman  may  exist  without  seduction,  and  when  a  woman  has  lost  her 
virtue  and  reputation  for  chastity,  and  the  promise  of  marriage  only  in- 
duces a  change  of  lovers,  the  promisor  is  not  guilty  of  seduction,  no 
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matter  wbat  b!i  tiril  liability  may  be  for  a  breaob  of  tbe  promlM  of  i 
riage.  Mroua  v.  Staie,  834. 
8.  Uncbastity  as  Dbfensk. — A  man  who,  knowing  the  anchaate  repo* 
tation  of  a  female  in  the  community,  promises  to  marry  her,  and  sab» 
■eqnently  has  sexual  intercourse  with  her  by  virtue  of  such  promise^ 
may  avail  himself  of  the  character  of  the  woman  for  want  of  chastity 
as  a  defense  to  an  indictment  for  her  seduction,  whatever  his  liability 
may  be  for  breach  of  promise  of  marriage.  Mrout  v.  State,  834. 
See  Statutes,  9. 

SERVANTS. 
See  Mastbb  and  Skbyast. 

SETOFF. 
Homestead— Sbtoff  Aqainst  Claims  for  Rents  and  Proftts  of.— K  » 
husband  and  wife  induce  a  person  to  purchase  property  and  to  pay  there- 
for and  to  obtain  a  conveyance  from  a  person  whose  title  is  invalid, 
because  founded  opon  a  conveyance  of  such  property  made  by  such  has* 
band  without  the  joinder  of  his  wife  while  it  was  their  homestead,  tho 
amount  so  paid  constitutes  a  valid  setoff  against  their  claim  for  the  rents 
and  profits  of  such  property  while  occupied  by  such  purchaser.  BeU$  v.. 
8im»t  470. 

See  Eminent  Domain,  7,  8. 

SHERIFFS. 
Judicial  Sales,  1. 

SLANDER. 
See  Libel. 

SODOMY. 
To  CoNSTiTDTB  Cbimi  OF  SoDOMT  the  act  must  be  in  that  part  of  tiie  bodjr 
where  sodomy  is  usually  committed.     The  act  in  a  child's  mouth  doe» 
not  constitute  the  crime.     Prindle  v.  State,  833. 

SPECIFIC  PERFORMANCE. 
Specific  Pekformancb  of  a  Contract  to  Sell  and. Convey  Land  Cav- 
HOT  Ordinarily  Be  Decreed  Against  a  Married  Man  if  his  wif* 
refuses  to  join  in  the  deed,  there  being  no  proof  of  fraud  on  his  part  ia 
her  refusal,  unless  the  purchaser  is  willing  to  pay  the  whole  purchas* 
price,  and  accept  a  conveyance  in  which  she  does  not  unite.  OraybUlTm 
Brought  894. 

See  Dkxds,  3;  Vendor  and  Pdbchasbb,  1. 

STATES. 
8m  Bvidehce,  2;  Jodombnts,  2;  Jubisdiotiok,  1,  3;  LsauniATUBB;  Mvw 

OUfAL   COBFOKATIONS,  15;  VbMDOB  AND  FVBCHASSB,  8. 

STATIONS. 
See  Railboads,  17,  18> 
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STATUTE  OF  FRAUDS. 
See  Contracts,  2;   Deeds,  3;   Trusts,  5;  Vendor  and  Pusohasxb,  8^  8, 

STATUTE   OF   LIMITATIONS. 
See  LaiiiTATioNS  ov  Actions. 

STATUTES. 
1.  CoNSTiTunoNAL  Law. — In  Passinq  Upon  the  Constitctionalitt  o»  a 
Statute,  the  court  must  confine  itself  to  the  consideration  of  those  mat* 
ters  which  appear  upon  the  face  of  the  law  and  those  facts  of  which  it 
can  take  judicial  notice.  Therefore  if  a  statute  attempts  to  authorize 
the  payment  of  moneys  to  a  street  contractor  for  work  for  which  he  has 
not  been  able  to  obtain  compensation,  because  of  errors,  omissions,  and 
irregularities  of  municipal  officers  in  their  official  proceedings  connected 
with  such  work,  the  court  is  not  authorized  to  take  evidence  and  make 
findings  to  ascertain  what  errors,  omissions,  and  irregularities  ar« 
referred  to  in  the  statute.     Conlin  v.  Board  o/  Supervisors,  17. 

5.  Constitutional  Law — Due  Process  of  Law.— A  statute  providing  a 

penalty  for  its  violation,  which  does  not  apply  to  all  corporations  or 
individuals  of  the  same  nature,  but  operates  only  upon  certain  corpora- 
tions therein  named,  is  unconstitutional  and  void,  as  depriving  the  cor- 
porations  named  of  liberty  and  property  without  due  process  of  law* 
Braceville  Coal  Co.  v.  People,  206. 

3.  Constitutional  Law.— General  Laws  Mat  Render  That  Unlawtuii 

in  many  cases  which  has,  prior  thereto,  been  lawful,  but  laws  depriving 
particular  persons,  or  classes  of  persons,  of  rights  enjoyed  by  the  com- 
munity at  large,  to  be  valid  must  be  based  upon  some  existing  dis- 
tinction or  reason  not  applicable  to  others  not  included  within  ita 
provisions.     Braceville  Coal  Co.  v.  People,  206. 

4.  Constitutional  Law. — Statute  Requiring  Payment  of  Wages  to  Ba 

Made  Weekly  to  every  employee  of  certain  designated  classes  of  cor- 
porations, and  imposing  a  penalty  for  not  making  such  payment  is  un- 
constitutional.    Braceville  Coal  Co.  v.  People,  206. 

6.  CoNSTrruTioNAL  Law. — If  a  Claim  Against  a  City  Has  Been  Audited 

AND  Allowed,  and  a  judgment  entered  confirming  such  allowance,  th« 
repeal  of  the  statute  cannot  divest  the  rights  of  the  holder  of  the  claim. 
Therefore,  notwithstanding  such  repeal,  a  writ  of  mandate  should  issuo 
to  compel  the  municipality  to  pay  such  judgment.  People  v.  Common 
Council,  563. 

6.  An  Ex  Post  Facto  Law  Is  a  Law  providing  for  the  infliction  of  punishment 

upon  a  person  for  an  act  which  when  committed  was  innocent,  or  which 
aggravates  a  crime  and  makes  it  greater  than  when  committed,  or  which 
changes  the  punishment  or  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed,  or  changes  the  rule  of  evidence 
and  receives  less  or  different  testimony  than  was  required  at  the  time  of 
the  commission  of  the  crime  in  order  to  convict  the  offender.  People  ▼. 
Ilayea,  572. 

7.  Ex  Po.sr  Facto  Laws. — A  statute  permitting  the  infliction  of  a  lesser  de- 

gree of  the  same  kind  of  punishment  than  was  permissible  when  the 
offense  was  committed  cannot  be  regarded  as  an  ex  post  facto  law.  Peo* 
pie  V.  Hayes,  572. 

8.  Ex  Post  Facto  Law.  —No  Statute  Which  Modifies  the  rigor  of  the  crim- 

inal law  is  regarded  as  an  ex  post  /ado  law.     While  there  may  be  cases 
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in  which  it  is  not  possible  for  courts  to  uphold  a  statutory  change  in  the 
manner  of  punishment,  on  the  ground  that  such  punishment  has  beeu 
mitigated  rather  than  increased,  yet  if  the  change  la  of  that  nature  which 
no  sane  man  could  by  any  possibility  regard  in  any  other  light  than  m 
a  mitigation  of  punishment,  a  statute  authorizing  such  change  is  not 
ex  post  /acto,  though  made  applicable  to  offenses  committed  before  its 
enactment.  People  v.  Hayes,  572. 
0.  Ex  Po8T  Facto  Law— Evidence  of  Peoseoutrix  in  Seduction. — A 
statute  which  enlarges  the  class  of  persons  who  may  be  competent 
to  testify  as  witnesses  is  not  ex  post  facto  in  its  relation  to  offenses 
previously  committed.  Hence  on  a  trial  for  seduction  committed  be- 
fore the  passage  of  a  statute  permitting  the  seduced  female  to  testify 
she  is  properly  permitted  to  give  her  testimony.     Mrous  v.  State,  834. 

10.  Constitutional  Law. — All  Contract  Obligations  are  protected  from 
impairment  by  the  state  legislature  by  the  provisions  of  the  federal  cou« 
stitution.     People  v.  Common  Council,  563. 

11.  Constitutional  Law — The  Obligation  of  a  Contract  Is  Impaired  by 
any  law  which  prevents  its  enforcement  or  materially  abridges  the  rem- 
edy which  existed  when  it  was  contracted,  and  does  not  supply  an 
alternative  remedy  equally  adequate  or  efficacious.  People  v.  Common 
Cotincil,  563. 

12.  Constitutional  Law — Abridgment  of  Right  to  Contract. — A  law 
singling  out  persons,  corporations,  or  associations  engaged  in  any  par- 
ticular  business,  and  depriving  them  of  the  right  to  contract  as  per- 
sons, corporations,  or  associations  engaged  in  other  business  may 
lawfully  do,  is  unconstitutional  and  void.  Braceville  Coal  Co.  v.  People^ 
206. 

13.  Constitutional  Law — Abridgment  of  Corporation's  Right  to  Con- 
tract.— When,  by  a  general  incorporation  law  under  which  a  corpora- 
tion is  organized  it  is  granted  the  right  to  contract  in  and  about  the 
business  for  which  it  Is  incorporated,  a  special  law  restricting  its 
right  to  thus  contract  is  necessarily  an  amendment  or  change  of  its 
charter,  and  void  under  a  constitutional  provision  that  "no  corpora- 
tion shall  be  created  by  special  laws,  or  its  charter  extended,  changed, 
or  amended,  but  the  general  assembly  shall  provide,  by  general  laws, 
for  the  organization  of  all  corporations  hereafter  to  be  created."  Brace- 
ville  Coal  Co.  v.  People,  206. 

14.  Constitutional  Law — Police  Power  of  State — Regulation  of  Occu- 
pations.— The  right  of  every  person  to  pursue  any  lawful  business,  oc- 
cupation, or  profession,  is  subject  to  the  paramount  right,  inherent  in 
every  government,  as  a  part  of  its  police  power,  to  impose  such  restric- 
tions and  regulations  as  the  protection  of  the  public  may  require.  Stale 
V.  Randolph,  055. 

15.  Constitutional  Law — Regulation  of  Practice  of  Medicine. — A  stat- 
ute which  makes  it  unlawful  for  any  person  to  practice  medicine  or  sur- 
gery in  the  state  without  first  obtaining  from  the  state  board  of  examiners 
a  certificate  that  he  is  a  graduate  of  a  medical  institute  in  good  standing, 
or  if  he  is  not  a  graduate,  that  he  has  been  found  on  examination  to  be 
qualified  to  practice  medicine  and  surgery,  or  that  he  was  a  practitioner 
of  medicine  and  surgery,  and  was  so  engaged  at  the  time  of  the  passage 
of  the  act,  is  not  unconstitutional  as  a  discrimination  between  citizens 
by  permitting  one  to  practice  medicine  or  surgery  without  examination 
who  was  so  engaged  when  the  act  took  effect,  while  it  denies  the  privi- 
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lege  to  another  who  may  wish  to  engage  in  snch  practice  after  the  paa< 
sage  of  the  act;  nor  is  it  unconstitntional  as  granting  privileges  or 
immunities  to  any  citizen  or  class  of  citizens  within  or  without  the 
state.     Slate  v.  Bandolph,  655. 

16.  CONSTITOTIONAL   LaW — RiGHT  TO   ReGOLATB  PRACTICE  OF  MeDICINS. — 

The  power  of  the  legislature  to  prescribe  such  reasonable  conditions  as 
are  calculated  to  exclude  those  who  are  unfitted  to  discharge  their  pro* 
fessional  duties,  is  large  and  comprehensive,  and  cannot  be  doubted. 
State  V.  Randolph,  655. 

17.  Constitutional  Law— Reg  CLATioN  of  Practice  of  Medicine. — A 
statute  exempting  a  practitioner  of  medicine  or  surgery  at  the  time  of 
its  passage  from  obtaining  a  diploma  or  certificate  that  be  is  entitled  to 
practice,  and  requiring  all  others  to  obtain  such  diploma  or  certificate, 
ia  not  unconstitutional  as  granting  privileges  or  immunities  to  any  citi< 
Ken  or  class  of  citizens,  nor  does  it  deny  to  any  one  the  privilege  of  prac- 
ticing such  profession,  when  they  shall  furnish  appropriate  evidence  of 
their  qualifications  to  do  so.     State  v.  Randolph,  655. 

18.  CONSTITITTIONAL    LAW— POLICE    PoWER — SANITARY   LKaiSLATION. — The 

state  may  enact  laws  for  the  preservation  of  the  public  health,  even  at  the 
expense  of  private  rights,  and  may  delegate  that  power  to  municipalities. 
Hence  a  statute  is  not  unconstitutional  which  empowers  a  city  council, 
whenever  it  shall  be  of  opinion  that  any  lots  or  grounds  within  the  city 
are  in  such  a  condition  or  so  situated  as  to  be  dangerous  to  the  public 
health,  to  direct  the  proprietors  of  such  lots  or  grounds  to  fill  them  up 
to  a  given  level,  and  also  authorizes  the  council,  in  case  those  proprietors 
refuse  or  neglect  to  comply  with  such  direction,  to  do  the  work,  and  re- 
cover the  expense  thereof  from  them,  provided  the  amount  does  not  ex- 
ceed half  the  value  of  the  land  so  filled.     Charleston  v.  Werner,  776. 

19.  Permissive  Words  Used  in  Statutes  conferring  power  or  authority 
upon  public  ofScers  or  boards  will  be  held  mandatory  when  the  act  au- 
thorized to  be  done  concerns  the  public  interest  or  the  rights  of  individ- 
uals.    People  V.  Common  Council,  563. 

20.  Assessment  of  Property  for  Local  Improvement — Enforcement  of 
Constitutional  Law. — A  statute  attempting  to  authorize  a  personal 
judgment  against  property  owners  on  special  assessments  for  local  im- 
provement is  unconstitutional  and  void.  CUy  of  Clinton  v.  Henry  County, 
415. 

See  Boards  or  Health;  Contempt,  3;  DeSds,  1;  Execution,  1;  Gifts,  5; 
Imprisonment,  1,  2;  Incest,  3;  Indictment,  6;  Intoxicating  Liquors, 
1;  Judgments,  6;  Jurisdiction,  2;  Legislature;  Mortgages,  1;  Muni- 
cipal Corporations,  14-17;  Nuisances,  4;  Taxes,  2,  3;  Witnesses,  4. 

STOCK. 
See  Corporations,  3-5,  12;  Judgments,  10;  Taxss^  L 

STOCKHOLDERS. 
See  Corporations,  6-11,  19. 

STOPOVER  PRIVILEGE. 
See  Railroads,  9. 

STREET  RAILROADS. 
See  Railroads,  31. 
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STREETS. 

See  Ehinkkt  Domain,  1-4,  6,  8;  Evidence,  14;  Municipal  Corpobatzoki^ 

1-7,  13-15;  Nuisances,  1,  2;  Kailroads,  29-31. 

SUBLETTING. 
See  Lanclobd  and  Tenant,  9,  17. 

SUBROGATION. 

1.  Subrogation  Is  the  substitution  of  another  person  in  the  place  of  *  cred> 

iter,  so  that  the  person  in  whose  favor  it  is  exercised  succeeds  to  th» 
right  of  the  creditors  in  relation  to  the  debt.  The  ground  of  relief  does 
not  stand  entirely  upon  the  notion  of  mutual  consent,  either  expressed 
or  implied.    Lilea  v.  Rogers,  627. 

2.  If  an  Obligation  in  Favor  of  a  Creditor  Is  Fully  Paid  and  Dis« 

CHARQED  so  that  he  can  assert  no  further  right  under  it,  no  other 
person  can  be  subrogated  to  it.     Liles  v.  Rogers,  627. 

3.  Privity  Is  Not  in  All  Cases  Necessary  to  entitle  a  party  to  subroga* 

tion,  but  he  must  have  paid  money  upon  request,  or  as  a  surety,  or 
under  some  compulsion  made  necessary  by  the  adequate  protection  of 
his  own  rights.     LiUts  v.  Rogers,  627. 

4.  Homestead — Subrogation. — One  who  claims  title  to  property  in  goodfaitb 

but  whose  claim  is  invalid  because  the  property  was  a  homestead,  and 
the  wife  did  not  join  in  the  conveyance  upon  which  his  title  rests,  and 
who  pays  oflf  a  mortgage  enforceable  against  the  property,  is  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee  and  to  have  the  mortgage 
revived  and  enforced  for  his  benefit.  Betts  v.  Sims,  470. 
6.  Vendor's  Lien — Payment  of  Purchase  Money  by  Volunteer — Subro- 
gation.— One  person  cannot  acquire  a  lien  upon  land  purchased  by 
another  by  the  voluntary  and  unauthorized  payment  of  the  purchase 
money;  nor  can  he  by  simply  paying  the  debt  due  the  vendor  lie  snbro^ 
gated  to  the  latter's  lien  therefor.  Demeter  v.  Wilcox,  422. 
See  Suretyship,  3,  4. 

SUMMONS. 
See  Execution,  1;  Judgment,  3;  Process. 

SUPERSEDEAS. 
See  Appeal,  4,  5. 

SURETYSHIP. 

L  Judgments  Against  Principal  as  Evidence  Against  Surety. — In  th* 
absence  of  notice  and  opportunity  to  defend,  or  of  assumed  responsibility 
for  the  result  of  an  action,  a  judgment  against  the  princifial  therein  is 
not  conclusive  against  his  surety,  but  can  be  introduced  against  him 
only  as  evidence  of  its  own  existence,  and  not  as  evidence  of  any  of  th» 
facts  upon  which  its  recovery  rests.     Oi-ommes  v.  St.  Paul  Trust  Co.,  248. 

2.  Surety,  When  Bound  by  Delivery  by  Principal. — If  a  surety  signs 
and  delivers  to  his  principal  an  instrument  perfect  upon  its  face,  with 
a  condition  that  it  is  not  to  be  delivered  to  the  obligee,  payee,  or 
grantee  until  some  person  or  persons  who  are  agreed  apon  shall  alsa 
execute  it,  and  the  principal  delivers  the  instrument  without  regard  t» 
the  condition  and  without  knowledge  thereof  on  the  part  of  the  ob^ 
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ligee,  payee,  or  grantee,  the  delivery  binds  the  snrety.  Carter  r. 
Moulton,  259. 

3.  SuBBOOATiON  BETWEEN  SuBETiES  wiU  not  1)6  enforced  if  there  are  several 

cr  saccessive  obligations  of  suretyship  which  are  not  in  substance  and 
nature  for  the  same  thing,  and  have  no  relation  to,  nor  operation  upon, 
each  other.     Lilea  v.  Rogers,  627. 

4.  Subrogation. — If  a  Public  Officek  Gives  Separate  Bonds  With  Suri* 

TIES,  one  for  the  payment  of  the  county  taxes  collected  by  him,  and 
another  for  the  payment  of  the  state  taxes  so  collected,  and  he  uses 
moneys  collected  for  county  taxes  in  payment  of  moneys  collected  by 
bim  as  state  taxes,  the  sureties  on  his  bond  to  the  county  cannot  main> 
tain  a  suit  against  the  sureties  on  his  state  bond  to  compel  them  to  re» 
pay  the  moneys  thus  paid  into  the  state  treasury  out  of  the  county 
taxes.  The  payment  to  the  state  treasurer  satisfied  the  bond  of  the 
state,  and  therefore  the  sureties  on  the  bond  of  the  county  cannot  be 
subrogated  to  the  rights  of  the  state  on  the  bond  taken  for  its  protection. 
Liiea  v.  Rogers,  627. 
8m  Joint  Liabiutt,  2;  Landlord  and  Tenant,  6,  8,  9,  16,  16;  Nego- 
tiable Instruments,  16. 

SURRENDER. 
See  Landlord  and  Tenant,  10, 

TAXES. 

1.  Patbht  Rights— Taxation  of.— The  capital  stock  of  a  corporation  issued 
for,  or  invested  in,  patents  or  patent  rights  is  not  subject  to  taxation 
nnder  state  laws.     Commonwealth  v.  Edison  Electric  Light  Co.,7i7. 

i.  Constitutional  Law— Exemption  From  Taxation. — Under  a  constita* 
tional  provision  absolutely  prohibiting  the  exemption  of  any  property, 
except  enumerated  classes,  from  taxation,  any  statute  attempting  either 
directly  or  indirectly  to  exempt  from  taxation  property  not  within  the 
enumerated  classes  is  void.  Hogg  v.  Mackay,  682. 

t.  Constitutional  Law — Commutation  of  Taxes. — A  statute  which  at- 
tempts by  commutation  to  relieve  a  railroad  company  from  the  payment 
of  any  taxes  on  its  property  for  a  certain  period,  in  consideration  of  its 
agreement  to  carry  the  troops  and  munitions  of  war  of  the  state,  free  of 
charge,  violates  a  constitutional  provision  requiring  all  taxation  to  be 
equal  and  uniform,  and  a  just  valuation  of  all  property  to  be  made  for 
the  purpose  of  taxation,  and  for  this  reason  such  statute  is  null  and 
void.  Hogg  v.  Mackay,  682. 
See  Adverse  Possession,  5;  Municipal  Corporations,  10,  13,  18,  20. 

TELEPHONE  MESSAGES. 
See  AoENOT,  5. 

TELEGRAPH  COMPANIES. 
Failubb  TO  Deliver  Cipher  Message— Measure  of  Damages.- The  lia- 
bility of  a  telegraph  company  for  failure  to  transmit  and  deliver  a  mes- 
sage written  in  unexplained  cipher,  or  in  language  unintelligible  except 
to  those  having  a  key  to  its  hidden  meaning,  is  for  nominal  damages, 
«r,  at  most,  for  the  sum  paid  as  the  price  for  ita  transmission  and 
delivery.      Western  Union  Tel.  Co.  v.   Wilson^  125. 
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TENANCY. 
8m  Gotkkanct;  Landlord  amd  Tkvaiiv. 

TENANTS  FOR  LIFE. 
See  Estates. 

TENANTS  IN  COMMON. 

See  COTEXANOT. 

TICKETS. 
8m  Oabbixes,  12;  Bailboaos,  7-1& 

TOOLS. 
See  ExBCunoN,  S, 

TORTS. 
8m  Husband  and  Win,  1. 

TOWNS. 
8m  Municipal  Cobpobatioki, 

TOWNSHIPS. 
See  NBaLiQBNOB,  2. 

TRESPASS. 
8m  EquiTT,  1;  Injunotion;  JusisDicnoir,  h 

TRESPASSERS. 

See  Adtbbse  Possession,  3. 

* 

TRIAL. 

1.  SuFPLBMENTAL  PETITION— Waiver  ov  Noticb.— A  trial  court  has  power 

to  permit  a  sapplemental  petition  to  be  filed  on  such  terms  as  to  costs 
and  notice  as  it  may  prescribe.  When  such  petition  is  permitted  to  b« 
filed  during  the  trial  without  previous  notice,  and  the  opposing  party  ob> 
jects  to  such  filing  on  grounds  other  than  want  of  notice,  and  proceeds 
with  the  trial  without  any  application  for  delay,  he  cannot  sabsC' 
quently  complain  of  want  of  notice  in  the  absence  of  any  showing  of 
undue  advantage.     King  v.  Hyntt,  304 

2.  NoNSUrr,  When  Proper.— In  the  absence  of  all  testimony  in  support  of 

the  material  allegations  in  the  complaint,  a  nonsuit  is  proper;  but  when 
there  is  any  testimony  directed  to  those  allegations,  the  weight,  truth, 
and  sufficiency  of  which  are  to  be  determined,  the  case  must  go  to  the 
jury.  Whitney  Mfg.  Co.  v.  Richmond  etc.  R.  R.  Co.,  767. 
&  Chanqb  or  Venue — Allegations  in  Defendant's  Affidavits  Fail- 
ure TO  Dent  Formally,  Effect  of. — Whatever  right  a  defendant 
may  have  to  complain  of  the  failure  of  the  State's  attorney  to  file  a 
formal  denial  of  the  allegations  in  the  affidavits  of  such  defendant,  taken 
with  a  view  to  the  hearing  of  a  motion  for  a  change  of  Venue,  will  bo 
regarded  as  waived,  if  he  proceeds  to  a  hearing  without  objecting  to  the 
absence  of  such  denial.     Qitchdl  t.  People,  147. 
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tfk  Criminal  Law— Pxbjubt— Tbial  or,  Whbh  Must  Bb  Postponbi).— 
Upon  an  indictment  for  perjury  alleged  to  have  been  committed  in  reri* 
fying  affidavits  in'a  civil  action,  the  fact  that  such  action  is  still  pending 
does  not  cost  the  court  of  jurisdiction  to  proceed  to  the  trial  of  the  crirn* 
inal  accusation.  Whether  such  prosecution  shall  proceed  while  tb« 
civil  action  is  undetermined  is  a  question  addressed  to  the  sound  discre- 
tion  of  the  trial  court,  and  its  attention  should  be  called  to  the  matter 
before  entering  upon  the  trial  of  the  criminal  charge,  and  an  application 
made  to  postpone  on  that  ground.     People  v.  Hayes,  672. 

&  Ck>NTiNUANCE — ABSENCE  OF  WrrNESS. — An  application  fora  continuance  on 
account  of  the  absence  of  a  witness  should  not  be  granted  unless  the  appli< 
cation  shows  diligence  to  secure  the  attendance  of  the  witness,  and  states 
definitely  the  facts  expected  to  be  proved  by  him.    Miller  y.  State,  836. 

$,  BviDENca  Improperly  Admitted — Effect  of  Withdrawal  of. — ^Th« 
•£Fect  of  withdrawing  and  excluding  evidence  erroneously  admitted,  and 
which  may  have  been  prejudicial  in  its  nature  and  tendency,  is  to  cur« 
the  error,  unless  such  evidence  is  of  such  a  prejudicial  character  as  to 
■o  influence  the  jury  against  the  defendant  that  he  would  bo  deprived 
of  a  fair  and  impartial  trial.     Miller  v.  State,  836. 

7*  Right  to  Recall  Jurt  and  Give  Additional  Instructions.— In  a 
criminal  case  the  court  may,  of  its  own  motion,  after  the  jury  has  re* 
tired  and  before  verdict,  recall  the  jurors  into  open  court  and  give  them 
farther  instructions  whenever  it  is  deemed  necessary  to  do  so^  provided 
the  defendant  is  present  when  such  action  is  taken,  or  has  waived  his 
right  to  be  present.     Benavides  v.  State,  799. 

8.  RioHT    OF     Court    to    Recall    and    Froperlt    Instruct    Jurt. 

Upon  the  discovery,  after  the  retirement  of  the  jury  in  a  criminal  case, 
of  an  omission  or  error  in  the  instructions  as  given,  it  is  the  right  of  the 
court  to  rectify  the  error  by  proper  instructions,  no  matter  whether  such 
error  is  discovered  by  the  court,  or  called  to  its  attention  by  an  excep- 
tion properly  taken  by  counseL  To  this  end  the  jury  may  be  recalled 
into  open  court,  before  verdict,  and  properly  instructed,  in  the  presence 
of  the  defendant,  whether  he  objects  to  such  instruction  or  not.  Bena*' 
vkU$  V.  State,  799. 

9.  Exception    to   Instructions — Recalling  and    Propbrlt   Instbuot* 

INO  Jurt. — The  defendant  may,  at  any  time  before  verdict,  re« 
serve  exceptions  to  the  charge  of  the  court  as  given  to  the  jury,  but 
the  bill  containing  snch  objections,  to  be  entitled  to  consideration  on 
appeal,  must  point  out  the  error  or  errors  complained  of  with  partioa* 
larity,  and  not  in  general  terms.     Benavides  v.  State,  799. 

10.  Right  to  Recall  and  Instruct  Jury. — The  right  of  the  trial 
court,  of  its  own  motion,  to  recall  the  jury  in  a  criminal  case  before 
verdict,  and  to  give  additional  instructions,  is  not  abridged  by  a  statnte 
authorizing  the  jury  to  ask  further  instructions  of  the  court  touching 
any  matter  of  law.     Benavides  v.  State,  799. 

U.  Verdict— Affidavit  of  Jurors  to  Impeach. — No  affidavit,  deposition, 
or  other  sworn  statement  of  a  juror  can  be  received  to  impeach  or  explain 
a  verdict,  or  to  show  on  what  ground  it  was  rendered.  Weather/oni  r. 
State,  828. 

See  Appbal;  New  Trial;  Wmma^  9. 

TROVER. 
See  Assignment  fob  the  Benefit  of  Crsditob%  7« 
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trust  deeds. 

See  Mbrgbb;  Kbootiablb  Instruments,  -61  Trttsts,  8. 

TRUSTS. 

L  Tkust  Fonds — Wbonqfui.  Conversion — Right  to  Recover. — The  oon* 
fusioa  of  trust  funds  wrongfully  divested  does  not  eutirely  destroy 
the  right  to  follow  them.  When  they  are  traced  into  the  assets  of  the 
npfaithful  trustee,  or  of  one  who  has  knowledge  of  the  character  of  the 
funds,  they  become  a  preferred  charge  upon  the  entire  assets  with 
which  they  are  mingled,  no  matter  whether  such  assets  consist  of 
money,  bills,  notes,  and  land,  or  other  assets.  Myera  v.  Board  qf  Edu- 
ecUion,  263. 

2.  Trust  Funds — ^Wrongful  Conversion  op — Preference  of  Ben bbiciabt 
Over  General  Creditors  of  Trustee. — ^When  trust  money  is  wrong- 
fully mingled  with  the  funds  of  a  trustee  bank,  and  is  used  by  it  in  the 
payment  of  its  debts,  after  which  the  bank  becomes  insolvent,  and 
makes  an  assignment  for  the  benefit  of  creditors,  the  fact  that  the  trust 
fund  went  into  and  swelled  the  volume  of  the  assets  of  the  bank  gives 
the  beneficial  owner  an  equitable  right  to  have  his  demand  first  paid 
out  of  the  assets  of  the  bank  before  distribution  is  made  to  its  general 
creditors,  although  the  trust  money  is  not  clearly  traceable  to  any  par* 
ticular  asset  of  the  bank,  and  although  its  assets  consist  of  money, 
securities,  and  lands.     Myera  v.  Board  of  Education^  263. 

SL  Trust  Funds — Misappropriation — Taking  Collateral  Securitt  as 
Affecting  Right  of  Beneficiary  to  Recover. — When  the  trustee  of  a 
fund  places  it  in  a  bank  of  which  he  is  manager,  and  the  bank,  knowing 
the  character  of  .the  fund,  uses  it  in  paying  its  own  debts,  and  subse- 
quently  becomes  insolvent,  the  fact  that  the  beneficial  owner  of  such 
fund  accepts  collateral  security  from  the  trustee  for  its  repayment  does 
not  prevent  the  former  from  recovering  the  fund  from  the  assets  of  the 
bank  as  against,  and  in  preference  to,  its  general  creditors,  who  are  not 
prejudiced  by  the  taking  of  the  security.  Myera  v.  Board  0/ Education, 
263. 

i.  Trust  Funds — Misappropriation — Right  to  Recover  Against  iNsoif 
VENT  Trustee. — If  a  trustee  places  the  trust  fund  in  a  bank,  and  the 
the  bank,  knowing  its  character,  mingles  it  with  its  own  funds,  and, 
after  using  it  in  the  payment  of  its  debts,  becomes  insolvent,  and  as- 
signs  for  the  benefit  of  creditors,  the  beneficiary  has  a  right  to  recover 
the  trust  fund  from  the  assets  of  the  bank  in  preference  to  its  general 
creditors,  although  he  fails  to  present  his  claim  to  the  assignee  for  al- 
lowance.    Myera  v.  Board  of  Education,  263. 

S,  Trusts,  Constructive  Trust,  Parol  Evidence  to  Establish. — A  con- 
veyance of  land  made  because  of  the  confidential  relations  between  the 
grantor  and  the  grantee,  and  without  any  other  consideration  than  that 
the  grantee  shall  hold  such  land  in  trust  for  the  benefit  of  the  grantor, 
or,  in  case  of  the  grantor's  death,  for  the  benefit  of  his  daughter,  raises 
aoonstructive  trust  which  may  be  established  by  parol  evidence,  although 
lh«  statute  of  frauds  provides  that  no  trusts  concerning  lands  shall  be 
created  *' unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing,"  subscribed  by  the  trustor.     Bowler  v.  Curler,  501. 

8.  Trust  Deed. — Neither  the  Running  of  the  Statute  of  Libiitations 
against  a  debt  secured  by  a  trust  deed,  nor  the  recovery  of  judgment 
on  such  debt,  nor  any  lapse  of  time  short  of  the  period  sufficient  to 
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niM  iha  presamptlon  of  payment,  deprives  the  party  of  his  right  to 
enforoe  the  trust  for  the  purpose  of  compelling  payment  of  the  debt* 
Otb$on  T.  Oreent  888. 
8m  AasiQNiUNT  roB  ihs  Bbnsiit  or  Cbeditobs,  4;  CIobfokatiosi^  20l 

USAGK 
See  Railboadb,  fit. 

USURPER. 
See  OrFiCKRS,  6. 

VARIANCE. 
See  PLSADUia;  Railroads,  27. 

VENDOR  AND  PURCHASER. 

L  A  Naxxd  Opinion  to  But  Lands  is  Not  an  Interest  Therkih  which  » 
purchaser  for  value  is  bound  to  notice,  or  which  equity  will  regard. 
Such  a  contract  is  not  favored  in  equity,  and  the  want  of  mutuality  may 
generally  be  urged  as  a  bar  to  its  specific  enforcement.  OraybiU  r. 
Brugh,  894. 

1.  Tkndsb  of  Dbsd. — A  vendor  of  lands  is  under  no  obligation  to  execute 
•  deed  until  the  purchase  price  is  tendered  or  paid  and  cannot  be  put  in 
default  without  a  tender  of  such  price.  On  the  other  hand,  the  vendee 
from  whom  the  purchase  money  is  due  cannot  be  put  in  default  or  sub> 
jected  to  any  action  therefor  unless  a  deed  is  first  tendered  to  him. 
Therefore  in  an  action  upon  promissory  notes,  it  is  a  complete  defense 
that  they  were  given  for  the  purchase  price  of  land,  and  the  plaintiff 
has  not  tendered  or  made  any  conveyance  thereof.  Na/tzger  v.  Oregg, 
23. 

M.  AcnoNS  ON— Statdtb  ov  Frauds,  Plba  of,  How  Construed.— If 
the  statute  of  frauds  is  pleaded  as  a  defense  to  an  action  on  a  con- 
tract for  the  sale  of  lands  situated  in  another  state,  but  there  is  no  aver* 
ment  that  the  statute  so  pleaded  is  the  one  in  force  in  that  state,  the 
intendment  will  be  that  the  statute  in  force  in  the  state  where  the 
action  is  brought  is  referred  to,  and  the  plea  is  consequently  bad. 
MiUer  v.  Wilson,  186. 

4k  Statute  of  Frauds,  Memorandum,  When  Sufficient  to  Satisft. — ^To 
meet  the  requirements  of  the  statute  of  frauds,  it  is  not  necessary  that 
the  writing  relied  upon  should  be  couched  in  any  particular  form,  bat 
it  must  contain,  either  on  its  face,  or  by  reference  to  other  writings, 
the  names  of  the  parties,  vendor  and  vendee,  a  sufficiently  clear  and  ex« 
plicit  description  of  the  property  to  render  it  capable  of  being  identic 
fied,  together  with  the  terms,  condition  (if  any),  and  price  to  be  paid, 
or  other  consideration  to  be  given;  and  it  must  be  signed  by  the  party 
to  be  charged,  or  if  signed  by  an  agent,  the  authority  of  such  agent 
must  be  in  writing  signed  by  the  party  to  be  charged,  and  the  con* 
tract  or  memorandum  or  note  thereof  made  by  the  agent  must  also  be  ia 
writing  and  signed  by  him.     Kopp  v.  Reiler,  I5ti. 

ft,  Statuti  of  Frauds,  When  Not  Satisfied  bt  Undelivered  Deed. 
Where  a  contract  for  the  sale  of  land  has  been  entered  into  by  the 
husband  of  the  owner,  without  either  written  or  parol  authority  from 
his  wife,  a  deed  afterwards  executed  by  her,  but  never  delivered,  cannot 
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ba  nsed  either  to  rapplement  that  contract  or  to  ihow  •  rat!fioatio» 
thereof  by  her.  Kopp  v.  Reiter,  156. 
C  Statutb  or  Frauds — Undelivered  Deed — Memorandum. — An  Uir* 
DKLITERED  Dbed  executed  by  the  owner  of  land  cannot  be  resorted 
to  for  the  purpose  of  helping  out  the  requirements  of  the  statute  of 
frauds,  unless  it  is  a  memorandum  or  note  of  the  contract,  or,  in  other 
words,  refers  to  the  terms  and  conditions  of  the  contract  Kopp  t.. 
BaUr,  156. 

See  Deeds. 

VENDORS'  LIEN. 
See  MoBTOAQBa,  8. 

VENUK 
See  APPEAL,  14;  Trial,  8. 


i^MJfT. 


VERDICT. 
See  TRiAt,  11. 

VICE-PRINCIPAL. 
8m  Master  and  Skrvaxt,  8L 

1  7  VOLUNTEER. 

See  Subrogation,  S. 

WAGERS. 
L  Taliditt  of. — Wagers  of  all  kinds  are  inconsistent  with  the  established 

interests  of  society,  in  conflict  with  the  morals  of  the  age^  and  void  •» 

•gainst  public  policy.     Bernard  v.  Taylor,  693. 
1.  Recotbrt. — Money  or  property  deposited  as  a  wager  on  a  certain  erent 

may  be  recovered,  if  demanded  by  the  owner  before  the  event  ii  d*« 

aided.    Bernard  r.  Taylor,  693. 

WAGES. 
"^^  See  Attaohment,  1-3;  Statdto,  4 

WAIVER. 
8tt  IxsuBAiroi^  0^  7*  12;  Jurisdiotion,  1;  Lahi>u>bx>  An>  Turin;  lH 

WAREHOUSEMEN. 
^^.  8—  Oabrtbim,  a-fi,  7;  Railboaix^  & 

IX  WARRANTY. 

8m  Aanor,  1,  2;  Curtesy,  1;  PARxsnaHir,  tt  Baum,  §, 

WATERS. 
L  Mnrnro  Debris— Duty  ot  Mine-Owner  to  Cari  vor. — A  mlne-«wner 
mast  deposit  the  refuse  matter  from  his  mines  on  his  own  land  where  it 
will  be  safe  from  encroachment  by  ordinary  floods,  and  if  an  oxtrft- 
ordinary  flood  should  reach  and  carry  away  any  portion  of  the  refuse 
■o  deposited,  and  leave  it  on  the  lands  of  lower  proprietors,  the  mine* 
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•wner  b  not  liable  for  th«  injnrj  lo  raitalntd.  Elder  r.  Ljfhaia  Vatteg 
Cod  Co.,  742. 

&   MlMINa    DXBRIS — DUTT  OF   MiNE-OWNKB  TO  CaBB  lOB — LUBILITT  tOB 

Nboliokncb.  — A  mine-owner  has  no  right  to  throw  the  refuse  matter 
from  his  mine  into  a  stream  or  to  leave  it  on  his  own  land  where  ordi« 
nary  floods  will  carry  it  down  npon  the  land  of  a  lower  proprietor,  and 
if  he  does  so  the  injary  suffered  therefrom  is  not  the  natoral  and  neces* 
aaty  consequence  of  rightful  mining  bat  of  a  want  of  proper  care  in  die* 
posing  of  such  debris,  and  for  such  injary  an  action  will  lie.  £Zder  r* 
Lylens  Valley  Coal  Co.,  742. 

IL  MixiNa  Dkbris— LiABiLiTT  TOB  IiTjuBT  Causxd  bt. — ^The  owner  of  eoal 
lands  may  mine  and  remove  his  coal  in  a  proper  manner,  and,  if  the 
drainage  from  his  mines  faUs  into  and  pollutes  a  stream  of  water  and 
injuriously  affects  lower  riparian  owners,  this  fact  alone  will  not  impose 
liability  on  the  owner  of  the  coaL     Elder  r.  Lykena  Valley  Coal  Co.,  742L 

4  Murma  Dbbhis— Liability  roB  Neguobncx  ik  Dchpino  Into  Stbbak. 
If  a  mine-owner  throws  the  refose  matter  from  his  mine  into  a  stream 
where  every  flood  as  well  as  the  ordinary  carrent  will  act  upon  it  and 
earry  it  gradually  down  the  stream  he  is  gnilty  of  negligence,  and  tb* 
fact  that  an  extraordinary  flood  accelerates  its  descent  and  gives  the 
final  impalse  that  lodges  it  on  the  land  of  a  lower  owner  will  not  reUere 
the  nine^wner  from  liability  for  the  injary  thus  inflicted.  Mldtr  ▼• 
Lyiau  Valley  Coal  Co.,  742: 

WILLS. 

L  OoRSTBUonoir  07— PassuMFnoii  ni  Fatob  ov  Vbriho  ov  EBTATas.— > 
The  law  favors  the  vesting  of  estates,  and,  if  possible,  constoaes  the 
terms  of  a  will  as  creating  a  vested  estate.     Dudker  r.  Burvham,  135. 

%  OoifSTBucnoir  or.  — Thb  iHTBNTioir  of  thb  Tistatob  Must  Comtbol 
in  the  interpretation  of  a  will,  and,  in  order  to  ascertain  what  that 
intention  is,  the  whole  will  and  all  its  parts  most  be  oonsidered. 
Ducker  r.  Burham,  135. 

ti  RbMAIKDXB,  WhBTHXB  VbSTBD  OB  CoKTINOBNT — iNTBHTIOir  OF  Tia> 
tator. — Whether  limitation  creates  a  vested  or  contingent  remainder 
may  depend  upon  the  intent  of  the  testator,  as  well  as  upon  the 
eonditicKi  of  its  taking  effect.  When  tiie  devise  is  to  the  testator's 
wife  for  life,  and  at  her  death  to  such  of  his  children  as  shall  then  be 
living,  the  benefit  does  not  purport  to  be  conferred  on  the  children  ae 
ehildren  or  individuals  named,  but  as  survivors,  and  this  indicates  that 
an  immediate  vesting  is  not  intended.  But  where  the  devise  ia  to  the 
wife  for  life,  with  remainder  to  certain  named  children,  and  with  a  sab> 
sequent  provision  that  if  any  of  such  named  ciiildren  die  before  the  wifs^ 
then  the  property  is  to  be  equally  divided  between  the  sorvirors,  the 
devise  of  the  remainder  is  to  certain  definitely  specified  individaals, 
who,  as  remaindermen,  already  answer  the  deeoription  by  which  they 
•re  to  take,  and  tiiere  is  no  obstacle  to  supposing  an  immedinte  vesting 
to  have  been  intended.     Ducker  r.  Buntham,  135. 

C  Iqoitablb  CoMTHtsioK  DoBs  KoT  OoccB  UNLESS  there  is  an  impera* 
live  direction  in  the  will  that  land  shall  be  converted  into  money  or 
money  into  land.  Hence,  if  the  will  merely  confers  npon  a  designated 
life  tenant  the  power  of  disposing  of  any  or  all  the  estate^  botih  renl 
and  personal,  and  the  intention  of  tiie  testator,  as  gathwed  bom  the 
language  of  the  whole  instrument,  appears  to  have  been  to  leave  it  to 
An.  8t.  Rsr..  Sou  XXZVIL-64 
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the  diflcretlon  of  sneh  life  tenant  whether  that  power  shall  be  ezerelMd^ 
there  is  no  conversion  consummated  in  law  nntil  the  power  oonlwnd 
has  been  actually  exercised.     Dxicker  t.  BumharUf  135. 
See  Oirra,  3;  LEOAor. 

WITNESSES. 

1.  A  FsRsoN  AcoussD  ov  CoirrBMFT  ov  CouBT  Cannot  Bb  Compuub 

to  submit  to  examination  as  a  witness  on  the  hearing  of  an  order 

■'^    to  show  cause  why  he  should  not  be  adjudged  guilty  of  contempt 

and  punished  therefor,  if  the  constitution  of  the  state  declares  that  n* 

-  person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  againsi 
himself.    Sx  parte  Gould,  67. 

2.  Contempt  ob  Coubt  Is  a  Public  Oitensb  by  the  laws  of  California,  pun* 

ishable  by  indictment  or  information,  as  well  as  by  summary  proceedings 
provided  by  the  code.  Therefore,  a  proceeding  to  punish  a  contempi« 
though  it  is  alleged  to  have  been  committed  in  a  civil  action,  is  a  crint* 
inal  action  in  which  the  accused  cannot  be  compelled  to  testify  against 
himself.     Ex  parte  Oould,  57. 

t.  Intbbbst,  Whbn  Disqualitibs. — In  an  action  against  the  sureties  of  • 
tenant  by  the  executors  of  a  deceased  landlord  for  the  recovery  of  renti 
the  tenant  is  not  a  competent  witness  for  the  sureties,  as  he  is  directly 
interested  in  the  result  of  the  suit.  Orommes  r.  St.  Paul  Trutt  Co., 
248. 

C  Actions  bt  ob  Against  Befresentativbs  ov  Deceased  Pbbbohs.— 
Under  the  Nevada  act  of  1881,  which  provides  that  "no  penoo 
shall  be  allowed  to  testify  ....  when  the  opposite  party  to  th» 
transaction  is  dead,  or  the  person,  for  whose  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or  defended,  is  the  representative  of 
a  deceased  person,  when  the  facts  to  be  proved  transpired  before  tho 
death  of  such  deceased  person,"  the  defendant  in  a  suit  by  the  survive 
ing  member  of  a  partnership  to  foreclose  a  chattel  mortgage  cannot  bo 
permitted  to  testify  as  to  a  conversation  with  a  deceased  member  of 
that  partnership,  in  which  he  agreed  to  take  certain  property  in  satis* 
faction  of  the  mortgage.     Oa^  v.  Phillips,  494. 

%,  Testihont  07  a  Witness  Taken  at  a  Fobher  Tbial  may  be  read  ia 
evidence  from  the  stenographer's  notes  if  such  witness  is  absent  from 
the  state.     Omaha  v.  Jemen,  432. 

f.  Evidence — Husband  and  Wife — Confidential  Communioation8  Bb> 
twben. — If  a  husband  willfully  gives  to  a  third  person  letters  received 
from  his  wife,  they  are  released  from  the  operation  of  the  rule  as  ta 
confidential  communications  between  hosband  and  wife,  and  left  open 
to  be  used  as  evidence  against  him  to  the  same  extent  as  if  no  such  mlo 
had  ever  guarded  them.     People  v.  Hayea,  572. 

7*  Bape — Witnesses  fob  the  Defense,  Cbedibilitt  or.  How  Ikpbaoh- 
able. — In  a  prosecution  for  rape  the  state  has  a  right  to  impeach  tho 
defendant's  witnesses  for  truth  and  veracity,  but  to  allow  a  question  a* 
to  their  reputation  in  that  regard  to  be  coupled  with  an  inquiry  into 
their  reputation  for  chastity  is  reversible  error,  even  though  the  oonrl 

-  cautions  the  jury  that  only  the  testimony  relating  to  their  truth  and 
veracity  is  to  be  considered.     People  v.  Abbott,  3S0. 

ib  Evidence  of  Opinions  Based  on  Exferihbnts.— In  an  action  by  tho 

■■'    defendant's  servant  to  recover  damages  for  personal  injuries  oausad 

by  the  fall  of  a  pile  of  barrels,  which  the  plaintiff  alleges  to  havs 
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been  the  result  of  removing  the  contents  of  one  of  the  barrels,  and  thus 
diminishing  the  stability  of  the  pile,  it  is  not  error  to  refuse  to  allow 
the  defendant's  foreman  and  timekeeper  to  give  evidence  of  experiments 
which  they  have  made  with  a  similar  pile,  from  which  a  barrel  placed 
like  the  one  in  question  was  altogether  taken  away  without  caus- 
ing the  pile  to  fall,  nor  to  exclude  the  opinions  of  these  witnesses  as  to 
whether  the  stability  of  such  a  pile  would  be  affected  by  taking  an 
empty  barrel  entirely  out  of  it,  or  by  knocking  off  the  head  of  a  barrel 
so  located  and  removing  its  contents.     Libby  v.  Scherman,  191. 

0,  MiNiHo  Dkbris— Negligekok  in  Disposing  ot— Opinion  Eyiskncx— 
Question  tor  Jubt. — Whether  or  not  a  given  act  is  performed  in  a 
prudent  and  proper  manner  is  a  subject  upon  which  a  witness  qualified 
to  speak  may  express  an  opinion.  But  whether  or  not  a  given  line  of 
conduct,  like  the  management  of  the  refuse  matter  from  a  mine,  is  neg* 
ligent  or  careful,  is  for  the  jurymen  to  determine  from  all  the  facts  bd« 
fore  them.    Elder  v.  Lykeiu  VaUey  Coal  Co.,  742. 

IOl  Mining  Debbis — ^Liabilitt  for  Negligence  in  Disposing  or— Expert 
EviDBNOB  When  Ibrelbvant. — In  an  action  to  recover  for  injuries  re* 
ceived  from  a  deposit  of  mining  debris  upon  the  land  of  a  lower  proprie* 
tor  caused  by  the  negligence  of  a  mine-owner,  evidence  of  an  engineer 
that  certain  retaining  walls  were  built  in  a  proper  manner  is  irrelevant^ 
when  it  appears  that  the  injury  was  inflicted  by  negligently  throwing 
the  debris  into  a  stream.    Elder  v.  Lykena  Valley  Coal  Co.,  742: 

II.  EVIDENCB — InCREASB  IN   InsUBANCB  RiSK. — EXPBBT  EVIDBNOI  Is  BOt 

admissible  to  show  whether  or  not  an  insurance  risk  is  increased  by 
ebanging  a  building  used  as  a  merchandise  store^  lighted  by  coal-oil 
lamps,  to  a  variety  theater,  lighted  by  electricity.  Hahm  t.  Ouardiam 
hm.  Cct  709. 

8m  AmAL,  6;  EviDBNCB;  Oim,  6}  STATim%  IL 

wmxa. 

See  Pbohibriov. 
UnOTS  OF  BEVISW. 

Sao  CONTBHPT,  2L 

WORDS  AND  PHRASSB. 
(So*  DanNxrioxi. 
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